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with  interest.  3.  Mortgage  devised  in  trust — trustee  and  cs,  q,  tr, 
co-pits — one  deft  dowable  —  apportionment  of  mortgage-money. 
4.  Carrying  out  equities  between  parties  entitled  to  redeem.  5.  £e- 
demption  by  person  interested  in  part  only.  6.  Pit  first  mortgagee 
of  the  entirety  and  second  of  a  moiety    -        -        -  2074 — 2078 

Notes 2078 


Section  XII. — Debivative  Mobtgagbs. 

FoBHS : — 1.  Derivative  mortgagee  v,  mortgagee  and  mortgagor.  2.  First 
mortgagee  v,  second  and  second's  derivative,  and  mortgagor  and 
subsequent  incumbrancers.  3.  Mortgagor  v.  transferee  and  his  de- 
rivative— costs  of  getting  possession.  4.  Mortgagor  v.  mortgagee 
and  his  trustee  in  liquidation  and  derivative  mor^gees    2078 — 2081 

Notes 2082 


SscnoN  Xm. — Consolidation  of  Mobtgages. 

FoBMS : — 1.  Consolidation  of  mortgages  against  purchasers  of  the  equity 
of  redemption — successive  redemptions  and  foreclosures.  2.  Mortgage 
of  two  estates  by  same  mortgagor — foreclosure — Consolidation — 
Separate  redemptions — Costs  of  action.  3.  Consolidation — redemp- 
tion action — different  properties  mortgaged  to  distinct  mortgagees — 
assignment  of  equities  of  redemption  by  one  deed  to  one  person 

2082—2084 

Notes -.—Consolidation  of  securities     ....         2085—2086 
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Section  XIV. — ^MAHSHALLiNa  Sboueitibs. 

FoBMS : — 1.  Marslialliiig  securities  in  favour  of  second  mortgagee  as 
against  a  suret^r  who,  on  payment  of  first  mortgagee's  debt,  has  had 
transferred  to  him  a  security  not  included  in  that  of  second  mortgagee. 

2.  Policy-moneys  marshalled  in  favour  of  a  surety  from  whom  the 
debt  secured  by  one  of  several  mortgaged  policies  has  been  recovered. 

3.  Securities  marshalled  in  favour  of  persons  claiming  under  a  voIul- 
taiT  settlement  prior  to  the  mortgage.  4.  Judgment  working  out 
right  of  marshalling  as  between  mortgagees    -        Pages  2086 — 2091 

Notes 2091,2092 

Section  XV.— Pbiority— Notice— TAoziNa. 

Forms  : — 1.  Declaration  of  priority  according  to  date.  2.  Declaration  of 
priority  of  equitable  sub-mortgagee.  3.  Priority  acquired  by  prior 
notice  declared.  4.  Priority  acquired  by  registration.  5.  Declaration 
of  priority — subsequent  incumbrancer  without  notice  to  retain  title- 
deeds — 6.  Priority  of  charge  under  settlement — sale — subsequent 
incumbrancer  without  notice  to  retain  the  deeds,  but  to  produce 
them  for  the  purposes  of  the  sale.  7.  Declaration  of  charges— deeds 
to  be  delivered  up.  8.  Neglect  to  give  notice  to  equitable  mort- 
gagee— damages.  9.  Declaration  of  right — ceetuia  que  trust  as  against 
depositees  of  stock  certificate — order  as  to  dividends  and  transfer. 
10.  Tacking.  11.  Order  under  Land  Transfer  Act,  1875  (38  &  39 
V.  c.  87),  to  rectify  register  of  title.  12.  Middlesex  registry- 
rectification  of  register — Land  Registry  (Middlesex  Deeds)  Act, 
1891,  s.  1— Land  Transfer  Act,  1875,  s.  95— Land  Transfer  Act,  1897, 
s.  7,  sub-s.  2.  13.  Satisfaction  of  lis  pendens,  14.  Order  nisi  to  vacate 
registration  of  lis  pendens  (30  &  31  V.  c.  47).  15.  Order  of  course  to 
vacate  registration  of  lis  pendens  (30  &  31  V.  c.  47).  16.  Order  on 
summons  to  enter  satisfaction  of  lis  pendens  in  action  commenced  by 
writ  (23  &  24  V.  c.  115).  17.  Order  nisi  to  vacate  registration  of  lis 
pendens — Lis  Pendens  Act,  1867,  s.  2.  18.  Judgment  in  action 
commenced  by  writ  containing  direction  to  enter  satisfaction  of  lis 
pendens  (23  &  24  V.  c.  115).  19.  Order  in  action  commenced  by 
originating  summons  containing  direction  to  enter  satisfaction  of 
lis  pendens  (23  &24  V.  c.  115).  20.  Order  to  vacate  registration  of 
land  charge  (51  &  52  V.  c.  51,  s.  14).  21  and  23.  Order  to  vacate 
registration  of  deed  of  arrangement  (51  ft  52  V.  c.  51,  s.  8). 
22.  Order  to  vacate  registration  of  land  charge  (51  &  52  V.  c.  51,  s.  14). 

24.  Order  to  vacate  registration  of  land  charges  created  by  certificate 
of  land  tax— Finance  Act,  1896,  s.  33,  and  51  &  52  V.  c.  51,  s.  14. 

25.  Order  to  vacate  registration  of  writs  and  orders  affecting  land — 
Settled  Land  Act,  1890,  s.  19,  and  51  &  52  V.  c.  51,  s.  5,  and  63  &  64 
V.  c.  26,  s.  2  (1).  26.  Another  form  of  order  to  vacate  registration 
of  land  charges  (51  &  52  V.  c.  51,  s.  14)  -        -        -  2093—2101 

Notes  : — ^Priority — time — Priority  how  lost — ^Notice — Constructive  notice 
— Shares  and  stocks  in  companies — Priority  as  affected  by  registration 
— Lis  pendens — Possession  of  title-deeds — ^Tacking  -  2101 — ^2116 

Section  XVI. — ^Annuities  and  Eent-chabges. 

Forms: — 1.  Bedemption  of  annuity.  2.  The  like.  3.  Arrears  of  freehold 
rent-charges  raised  by  sale.  4.  Uncertainty  as  to  land  charged — 
inquiries  m  default  of  agreement.  5.  Charge  by  Liclosure  Com- 
missioners on  inheritance  of  glebe  lands  enforced  by  sale  2116 — ^2119 

Notes: — ^Annuities — Eent-charges        -        «        -        -         2119,2120 

Section  XVn.— Benefit  BuiLDiNa  Societies. 

Forms: — 1.  Bedemption  on  payment  of  all  future  subscriptions  until 
dissolution  of  society — ^probable  duration  to  be  calculated,  and  future 
payments  to  be  treatea  as  immediately  due.    2.  Profits  payable  to 
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withdrawing  member — no  provision  for  determining  the  probable 
duration  of  the  society — pit  haying  paid  the  trustees'  demands  under 
protest.  8.  Order  for  payment  of  fines  as  a  personal  debt,  and 
judgment  for  redemption  of  mortgage.  4.  Foreclosure — special 
accounts,  o.  Order  to  indorse  receipt  on  mortgage  and  to  deliver  up 
deeds.  6.  "Winding-up — withdrawal  of  members — priority — deceased 
members — loan  by  society  to  members — set-ofF.  7.  Shares  declared 
preferential  as  regards  payment  of  interest — new  rule  invalid 

Pages  2121—2125 

Notes  :— Building  Societies  Acts — Borrowing  members — Statutory  receipt 
— ^Arbitration— Borrowing  powers— Winding-up  and  dissolution 

212^—2135 

Bbction  Xym.— Welsh  MoBxaAGB    -----         2135 


OHAPTEE  XLVni. 


SURETYSHIP. 


Section  I. — ^Indemnity  and  Conteibxjtion. 

FoBJCS : — 1.  Contribution  between  co-sureties  and  principal,  in  suit  by 
surety.  2.  Account  of  payments  by  surety,  and  inquiry  as  to  con- 
tribution by  co-sureties.  3.  Further  order,  after  certificate  finding 
that  G.,  the  principal  debtor,  and  F.  were  insolvent,  and  that  J.  was 
not  able  to  pay  more  than  his  own  costs,  and  a  part  only  of  his  full 
share — ^interest — costs  of  resisting  contribution.  4.  Surety  declared 
entitled  to  dividends  from  principal  debtor's  estate.  5.  The  like, 
declaration  as  to  several  sureties.  6.  Ck)ntribution  between  co- 
directors  in  respect  of  the  liability  on  shares  which,  pursuant  to  a 
resolution  uUra  vireSf  had  been  purchased  and  transferred  into  the 
name  of  the  pit,  one  of  the  directors,  in  trust  for  the  co.  7.  Con- 
tribution —Pits  (sureties)  entitled  to  participate  in  benefit  of  security 
given  by  principal  to  co-sureties — vahdity  of  security  disputed|— <x)st8 
— set-on.  8.  Mutual  marine  insurance — contribution.  9.  Liability 
of  fire  insurance  cos.  in  respect  of  wharfingers'  and  merchants' 
policies  determined.  10.  Liability  to  **  Lloyds  on  letter  of  guaran- 
tee. 11.  Leave  to  give  notice  of  claim  to  be  indemnified  by  a  third 
party — O.  xvi,  48.  12.  Liability  to  indemnify— third  party — 
question  tried  immediately  after  trial — 0.  xvi,  52.  13.  Persons 
served  with  notice  of  claim  to  contribution  having  entered  an  ap- 
pearance, leave  ^ven  to  defend— O.  xvi,  49,  53.  14.  Declaration  of 
right  to  indemmty  and  contribution.  15.  Three  sureties  to  prove 
for  whole,  each  to  receive  one  share  only.  16.  Surety  dis- 
charged by  loss  of  collateral  security  through  creditor's  neghgence. 
17.  Discharge  of  surety  on  the  usual  bond  by  a  railway  co.  under 
the  Parliamentary  Deposits  Act,  by  the  subsequent  passing  of  an 
Act  making  deviations,  abandoning  part  of  the  undertaking,  and 
authorizing  an  increase  of  capit^.  18.  Covenant  rescinded  as 
against  a  surety  on  non-execution  by  co-surety      -  2136 — 2145 

Notes: — Indemnity — Contribution — ^Duration  of  contract — ^Discharge  and 
release  of  surety  ~(i)  Discharge  of  surety  by  concealment  or  mis- 
representation ;  (u)  Diacharse  of  surety  by  variation  of  the  contract ; 
(iu)  Discharge  of  tke  surety  oy  acts  of  the  creditor  affecting  or  alter- 
]2ig  his  position     -------  2145 — 2156 

Section  II.— Mobtgage  by  Subety. 

FojRX : — 1.  Foreclosure  of  separate  mortgages  by  principal  and  surety 

2157 

KOTXS         ..-..---.  2157,2158 
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CHAPTER  XUX. 

PARTNERSHIP. 

\  Section  I. — ^Enforcing  or  Setting  aside  Agreement. 

V 

t  PoRMS : — 1 .  Enforcing  partnersliip  agreement,  with  yariations.    2.  Decla- 


ration of  title  to  snare  as  partner  in  partnersliip  assets  and  profitsL 

3.  Setting  aside  partnerslup  induced  by  misrepresentation — con- 
sequenti^  relief.  4.  Existence  of  partnership  declared — ppecud 
declarations  as  to  separate  property  employed  in  business — ^inquirr 
as  to  partnership  money  expended  thereon.  5.  Partnership  held  still 
existing — sale  as  a  going  concern.     6.  Inquiry  as  to  existence  of 

If                                         partnership.     7.  Accounts  of  two  separate  and  successive  partner- 
■'  ships Pages  2159— 2163 

Notes  : — ^Definition  of  partnership — Belief  in  nature  of  specific  perform- 
ance— ^Eescission— Duration  of  partnership      -        -         2163 — 2166 

f. 

Section  n. — ^Account — Sale— Dissolution. 

\  Forms: — 1.  Account  of  dealings  and  transactions.    2.  House,  &c.  where 

I    -  business  was  carried  on  declared  partnership  assets — sale  and  aooounts 

— ^receiver.  3.  Dissolution — accounts.  4.  Dissolution  from  time  of 
notice — ^renewed  lease,  partnership  assets — accounts — ^inquiry  as  to 
most  beneficial  mode  of  sale,  and  if  as  a  going  concern,  or  as  woimd 
up — sale.  5.  Sale  as  a  going  concern.  6.  Betum  of  premium- 
occupation  rent.  7.  Further  consideration— premium— Pit  entitled 
to  stock-in-trade,  &c. — ^indemnity  to  deft.  8.  Application  d 
fund  in  Court  in  partnership  action.  9.  Special  case — ^instruction 
to  arbitrators  to  consider  question  of  goodwill.  10.  Action  by  mort- 
g:agee  of  share  to  enforce  his  security  on  dissolution — declaration  of 
ri^ts  of  mortgage.  11.  Trade  union — distribution  of  unexpended 
funds  amongst  difPerent  classes  of  members  on  dissolution 

2166—2174 

Notes: — Jurisdiction — Account — ^Rights  of  assignee — ^Dissolution — ^Dis- 
solution by  judgment  of  the  Court — ^Effect  of  dissolution — ^Account 
consequent  on  dissolution — Sale — ^goodwill — ^Receiver — Betum  of 
premium — ^Interest — Arbitration — Costs  -        -        -         2174 — ^2183 

Section  III.— Account  after  Decease  or  Bankruptcy  of  a  Partner. 

Forms: — 1.  In  action  by  exors  of  deceased  ag;ainst  suryiving  paitno'. 
2.  Exors  of  deceased  partner  against  suryiving  partner — expiration 
of  term — ^partnership  at  will — special  inquiry — settled  accounts  not 
to  be  disturbed.      3.  Further  consideration  of   the  same  action. 

4.  Action  by  exors  of  deceased  against  lunatic  partner,  where  no 
committee  liad  been  appointed — inquiries  as  to  capital  and  employ- 
ment of  manager  and  allowance  for  management.    6.  Leafieholdsr- 

i  indemnity  against  covenants — allowance  for  management.   6.  Acoount 

!  in  action  by  the  trustee  in  bankruptcy  of  a  partner  against  the  exoFB 

\  of  a  deceased  partner.    7.  Mortgage  by  deceased  partner  to  secure 

\  partnership   debts — sufficiency    of   partnership    assets   to   answer 

partnership  debts  ---.---         2183 — ^21S8 

Notes: — ^Death   of  partner — Bankruptcy — Bankruptcy  of   surviTing 
partner 2188 — 2191 

Section  IV.— Accounts  in  Action  by  Creditor. 

Forms  : — 1.  Administration  of  estate  of  deceased  partner.    2.  Gfaazging 
order  on,  and  appointment  of  receiYer  by  way  of  equitable  exocutkui 
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of  interest  of  partner  in  partnership  property  on  application  of 
separate  judgment  creditor     -        •        -        -       Pages  2191 — ^2193 

Notes  : — ^Liability  of  partners  to  creditors — change  in  constitution  of  firm. 
— ^liability  of  quasi  partners  to  creditors,  28  &  29  Y.  c.  86 — ^Liability 
of  the  partiterahip  estate  to  separate  creditors  -        -         2193 — 2199 


Section  V. — ^Acoount  is  Suit  by  Bbnbfioiaiiibs. 

Forms  : — 1.  Accounts  and  inquiries  as  to  testator's  partnership  business. 
2.  Inquiries  as  to  testator  s  assets  in  foreign  firm,  and  course  to  be 
taken.  3.  Infants  entitled  to  profits — inquiry  whether  for  their 
benefit  to  take  profits  or  interest.  4.  Survivor  not  entitled  to  allow- 
anoe  for  management  except  travelling  expenses  and  disbursements 
— ^lien  on  share  of  survivor.  5.  Partnership  realty  to  be  deemed 
personalty.  6.  Tenant  for  life  and  remainderman — ^profits — corpus 
or  income — apportionment      -----         2200—2202 

Notes: — Parties  to  actions  by  beneficiaries — ^Title  of  beneficiaries — 
Interest  on  profits— Corpus  or  income — ^Beal  or  personal  estate 

2203—2205 
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specific  PERFOBBf  AKCE. 

Sectioit  I.— Bight  to  Belief. 

Forms: — 1.  Declaration  of  right.    2.  The  like  declaration.    3.  The  like 
— agreement  established.    4.  The  like — agent  declared  duly  autho- 
rized.   5.  Judgment  for  specific  performance,  with  inquiry  as  to' 
damages.    6.  Inquiry  as  to  damages  by  reason  of  delay.    7.  Specific 
performance  enforced  against  exors  of  deceased  purchaser — ^re-sale 

2206—2208 

Notes: — ^Nature  of  jurisdiction — ^What  agreements  may  be  enforced — 
Grounds  of  defence  to  the  action — Establishment  of  the  agreement — 
Nature  of  the  agreement— Circumstances  attending  the  inception  of 
the  agreement — Capacity  of  the  parties — Conduct  of  the  parties  in 
respect  of  the  agreement— Partial  specific  performance — ^Damages 

2208—2226 


SsonoN  n.^— Aobesmekts  for  the  Sale  of  Laivd. 

(l.)  REIEEENOE  OF  TITLE. 

Forms: — 1.  Conditional  declaration  of  right  in  action  by  vendor,  and 
inquiry.  2.  Inquiry  as  to  titie.  3.  The  like— costs.  4.  In(][uiry 
where  title  accepted  subject  to  requisitions.  5.  Damages  for  failure 
to  make  a  good  title,  or  in  the  alternative  for  non-performance. 
6.  Inquiry  as  to  delivery  of  abstract,  and  objections  and  answers 
thereto.  7.  Alleged  mistake — ^inquiry  whether  purchaser  was  entitled 
to  the  land  sold.    8.  Order  to  review  certificate  against  title  shown 

2226—2229 

Notes: — ^Parties — procedure — ^Form  of  declaration  as  to  title — ^Inquiry 
as  to  title — ^Title  to  be  made — ^When  title  may  be  made — ^When  title 
first  shown— Time  lor  oompletion   -        -^        •       <        2229—2237 
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(n.)  TITLE  AOOEFTED,  ESTABLISHSB,  OB  DIBAFFBOYED. 

FoBMS : — 1.  Vendor's  actdon — specific  performance  at  the  hearing.  2.  ThB 
like — ^title  accepted  at  the  hearing.  3.  The  like — ^title  forced  on  the 
purchaser  at  tne  hearing.  4.  TtiQ  like — ^title  accepted — ^mortgagee 
concurring.  5.  The  like — ^title  when  first  shown — ^valuation — fixturee 
— stock-in-trade.  6.  The  like — contract  by  correspondence — assign- 
ment executed — account  of  unpaid  purchase-money  and  expenditure. 
7.  Declaration  as  to  interest  of  vendor,  and  when  eood  title  first 
shown  by  him.  8.  Vendor's  action — conveyance  to  be  executed  as 
an  escrow,  and  to  be  handed  over  on  payment  of  the  purchase-money. 
9.  Four  day  order  subsequent  and  ancillaiy  to  last  order.  10.  Another 
form.  11.  Vendor's  action — ^title  accepted — ^payment  of  purchiLBe- 
money  into  Court.  12.  Purchaser's  action — specific  performance  at 
the  hearing.  13.  The  like,  without  computation  of  interest— defts 
appointed  to  convey.  14.  Occupation  rent — vendor's  aotioiL 
15.  Directions  as  to  deeds  under  special  stipulations — ^purchaser's 
action.  16.  Vendor's  action — counterclaim  by  deft — farm  having 
been  allowed  to  go  out  of  cultivation.  17.  Sale  of  stone  quarry- 
stone  got  between  agreement  and  completion.  18.  Deterioration  and 
dilapidation — rents— wilful  default — special  directions,  inquiries,  and 
reservation  of  costs — ^vendor's  action.  19.  Leaseholdeh — covenants  in 
assignment — ^vendor's  action.  20.  Leaseholds — indemnity  against 
rents — vendor's  action.  21.  Building  lease — ^mortga^  to  lessor. 
22.  Order  after  reference  and  certificate  of  good  title — ^vendor's 
action.  23.  like  order  after  certificate  against  title — lien  for  deposit 
-Hlisnussal — ^vendor's  action  -        -        -        -        Pages  2237 — 2249 

Notes  : — ^Interest — ^Bents — outgoings — occupation  rent — wilful  default — 
Deterioration — ^Payment  of  purchase-money — Conveyance — Deliyery 
of  deeds — ^Dismissal— deposit — Costs       -        -        -  2249 — 2258 


(in.)  COMPENSATION  OB  ABATEMENT. 

FoBMS : — 1.  Inquiry  as  to  title,  and  if  title  not  shown  to  part,  inquiry  if 
such  part  be  material.  2.  Specific  performance,  with  abatement  for 
deficient  interest.  3.  The  lite — title  good,  subject  to  requisitions- 
inquiry  as  to  expenditure  by  vendor — mortgage  to  be  executed  by 
purchaser.  4.  Specific  performance,  with  abatement  for  spedfie 
parcels.  5.  Specific  performance  of  agreement  for  a  lease,  with 
abatement.  6.  Specific  performance  with  abatement,  for  defect  of 
title,  and  misrepresentation  as  to  working  expenses  of  oolliery 

2258—2261 

Notes 2261—2264 


(rv.)  THE  VENDOE  AND  PUBCHA8EB  ACT,  1874. 

FoBMS: — 1.  Bequisitions  declared  sufficiently  answered  and  good  title 
shown.  2.  Declaration  of  title.  3.  Objection  overruled — ooets 
according  to  agreement.  4.  Objections  declared  invalid — compensBr 
tion  according  to  contract.  5.  Construction  of  contract — spedfio 
performance  of  which  cannot  be  enforced.  6.  Title  not  made  out — 
return  of  deposit.  7.  The  like — costs — appeal.  8.  Title  declared 
against,  without  prejudice  to  action  to  recover  deposit.  9.  Besdssion 
of  contract — ^leaseholds— onerous  covenants — return  of  deposit  with 
interest.  10.  Purchaser's  summons — ^vendor  to  pay  costs  to  hearing 
with  liberty  to  apply  in  case  he  can  make  titie  good.  11.  Purchase- 
money  deposited — ^rent-charge  kept  on  foot.  12.  Order  discharged 
on  appeal — ^repayment  of  interest.  13.  Declaration  that  piece  of 
land  adjoins  churchyard 2264—2268 

Notes        « 2268—2270 
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SBonoN  m.— Agreements  fob  Leases  ob  Undebleases. 

FoBMB : — 1.  In  action  by  intended  lessee.  2.  Tbe  like,  where  assessed 
damages  are  awardea  in  addition.  3.  The  like — disability  to  perform 
— ^inquiry  as  to  damages.  4.  The  like — declaration  as  to  terms  of 
lease.  5.  In  action  by  intended  underlessee,  where  licence  needed. 
6.  In  action  by  intended  lessee,  where  damages  are  awarded  in  the 
altomatiye.      7.  The  like — contract  by  correspondence— damages. 

8.  Declaration  and  inquiry  as  to  damages  in  action  by  intended 
lessee  by  reason  of  yendor  not  procuring  consent  to  assignment. 

9.  In  action  by  intended  lessor — houses  fit  for  habitation.  10.  Mining 
lease — lessee  m  possession — lodgment  of  money  as  security  for 
unasoertained  rents  and  royalties.  11.  Building  agreement— action 
by  intended  lessee — mortgage  for  advances  by  lessor.  12.  Agreement 
for  mutual  leases.  13.  Inquiry  if  lease  tendered  for  execution  is  a 
proper  lease.  14.  Waiyer  of  title,  in  cases  not  within  37.&  38  Y. 
c  78,  s.  2.  15.  Abatement  from  rent  for  deficiency  of  parcels. 
16.  Agreement  for  lease,  with  option  of  further  term 

Pages  2270—2275 

Notes  : — ^Procedure — ^Right  to  specific  performance — Construction  of  the 
agreement — ^Damages — ^Titie — ^Costs — ^Antedating  leases    2276 — ^2279 


Section  IY.— Aobeements  fob  Special  Pubfoses. 

(i.)  aobeement  fob  tbansfeb  of  shabes. 

FoBics: — 1.  Yendor*s  action — ^transfer  to  be  restored,  purchase-money 
having  been  paid.  2.  Dismissal  of  action  without  prejudice  to  future 
action  when  corporation  in  a  position  to  issue  stock  under  contract 

2279 

Notes 2280 


(n.)  EXEcunoN  of  wobbs. 

FoBMS : — 1.  Agreement  by  railway  co.  to  construct  siding.  2.  Buildings 
to  be  erected— ^yergenoe  between  agreement  and  plans.  3.  Judg- 
ment against  railway  co.  for  specific  performance—declaration  that 
coyenante  of  old  co.  binding  on  new  co.  -        -        -  2280 — 2282 

(ni.)  SALE  OF  BUSINESS. 

FoBH : — 1.  Specific  performance — ^waiyer  by  pit  of  stipulations  in  his 
fayour 2282 


(IV.)  OBAKT  OF  ANNUITY. 

FoBM : — 1.  Agreement  to  grant  annuity  enforced  with  modifications 

2282,  2283 

Notes 2283 


(y.)  PEBSONAL  BEByiCES. 

FoBH : — 1.  Agreement  to  employ  a  manager  of  works  at  a  percentage  on 
trade  profits 2283 

Notes 2283,2284 


(yi.)  COMPBOMISE  OF  BIGHTS. 

FoBM : — 1.  Agreement  for  comprothise  of  righto  under  a  will-        -  2284 
Notes 2284, 2285 
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SEonoK  y. — ^P&ooEEDnros  in  defaxtlt  of  OoMPUAiraB. 

(l.)  TIlfE  Ain)  PLACE  FOB  SXBOXTTIOir. 

^  FoBHs: — 1.  Appointment  of  time  and  place  for  execution — agreement 

f  for  sale  of  land — purchaser's  action.     2.  Similar  order — ^vendor's 

action.    3.  Another  form — yendor's  action.    4.  The  like 

Pages  2286-2287 

t  Notes 2281 

(n.)  VESTING  OBDEB. 

FoBM : — 2,  Agreement  for  sale  of  land — ^purchaser's  action— de&ultmg 
party  declared  trustee — ^person  appointed  to  conyey-  2287,  2288 

Notes 2288 

(m.)  BESOISSION. 

FoBMS : — 3.  Order  rescinding  contract.    4.  Order  rescinding  contract  on 
non-compliance  with  juG^g;ment  by  deft — ^vendor's  action    2288,  2289 

Notes 2289,2290 

(iv.)  vendob's  lien. 

I  FoBMS : — 5.  Agreement  for  sale-— vendor's  lien  declared  at  the  hearing. 

6.  Subsequent  order  enforcing  lien  by  sale — ^leave  to  bid.  7.  Tda 
like — order  after  attempted  sales — injunction  and  delivery  of 
possession.  8.  Declaration  of  lien  for  unpaid  purchase-money  and 
mture  instalments.  9.  Payment  of  purcnase-money  into  Court— 
delivery  of  possession    ------  2290 — 2293 

Notes 2293,2294 


n 


CHAPTER  U. 

specific  relief. 

Section  I. — ^Lost  Instbtjments. 

FoBMS : — 1.  Terms  of  lost  settlement  established  by  draft.  2.  Inquiries 
as  to  lost  settlement,  parties  interested,  and  property  comprised. 
3.  Lost  settlement— further  order.  4.  Lost  title  deeds— inqiiirym 
suit  for  redemption,  6.  The  like — ^further  order — ^indemnity.  6.  Will 
found  after  a(uninistration  judgment  under  prior  will — ^inquiry  as  to 
parties — ^notice  to  proceed,  in  default  distribution  -        -  2295 — 229I& 

Notes  : — Jurisdiction — ^Evidence — ^Indemnity  and  compensation — Costs 

2298 — ^2303 


Section  n. — ^Mistaeie. 

if 


FoBMs: — 1.  Purchase  set  aside  for  mistake  in  title.  2.  Oonveyamcc 
declared  partially  inoperative — ^purchaser  electing  not  to  rescind 
3.  Lease  rectified  on  election  of  deft.  4.  Lease — ^rectificatLon  o 
misdescription — ^words  rejected  as  /aha  demoTistrtUio,  6.  Convey 
ance  rectified — copy  of  order  to  be  indorsed.  6.  Deed  re-estal>liaka 
after  actual  cancellation  ------        2300 ^23C 

Notes  : — Jurisdiction  and  procedure-^^What  mistake  may  be  a  graxiiid  < 
relief — ^When  relief  will  be  refusecl  or  granted  on  terms — ^Evideixce- 
Beconveyanoe — ^rents  and  profits — ^improvements — ^Oosts  -  230.^^— — ^^ 
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SBCTION  m. — ^F&ATTD  AITO  MiSBBPBESENTATION,  EXFSESS  OE  ImPUED. 
(l.)  UrSTBUMENTS  SUPPRESSED  OB  FBAT7DX7LENTLY  CANOELLED. 

FoEif : — 1.  Conyeyance  established  though  destroyed  by  settlor,  and  the 
estate  deyised  by  his  -will        ---...  Page  2307 

Notes 2307,  2308 

(n.)  POBQED  dtstbtthents. 

Forms  : — 1.  Forged  transfers  of  shares  set  aside.  2.  Forged  transfers — 
replaoement  of  stock  by  co. — ^interim  dividends.  3.  Forged  marriage 
certificate— declaration  of  illegitimacy — ^payments  to  supposed  lawful 
children  to  be  repaid  by  the  recipients,  or  by  the  trustees  2308,  2309 

Notes 2309—2312 

(m.)  ik8tbx7mekts  procured  by  fraud  or  misrepresentation. 

Forms  : — 1.  Deed  executed  under  false  representations  as  to  its  contents 
set  aside.    2.  Deed  declared  fraudulent— cancellation — ^injunction 

2312 

Notes         --.. 2313 

(IV.)  misrepresentation,  express  or  implied. 

Form  : — 1.  Money  advanced  on  faith  of  a  misrepresentation  refunded 

2314 

Notes  : — ^Misrepresentation  generally  -        -        -        .         2314 — 2317 

Form  : — 2,  Purchase  completed  through  fraud  and  misrepresentation  set 
aside 2317,2318 

Notes  : — SuggegUo  faUi--yenAoT  and  purchaser     -        -  2318,  2319 

Forms  : — 3.  Concealment  by  purchaser  in  fiduciary  relation— jDurchase 
set  aside — accounts — ^payment — ^re-conyeyance  deeds.  4.  Purchase 
set  aside,  and  to  stand  as  security  only  for  sums  advanced — accounts 

2320,  2321 

Notes  : — Suppresno  veri — ^fiduciary  purchasers      -        -  2321 — 2323 


Forms: — 5.  lifiareiiffeeentation  in  prospectus — allotment  of  shares  set 
aside  and  deposit  to  be  refunded — action  by  shareholder  against  the 
CO.  and  directors.    6.  Misrepresentation  in  prospectus — damages  2323 

Notes 2323—2328 


FoBM : — 7.  Misrepresentation  and  concealment  by  promoters — purchase 
set  aside  at  suit  of  co.    - 2328—2330 

Kotbs 2330,2331 


Section  IY.— Inequitable  and  Illegal  Transactions. 

(i.)  illicit  deaunos  by  agents. 

Forms  : — 1  Secret  profits  to  be  refunded  by  directors.  2.  Inquiry  as  to 
oommiMion,  Ac.,  received  by  director.  3.  Contract  set  aside  for 
sarreptitious  dealings  between  principal,  and  the  agent  for  the  other 

2331—2333 

KoTKS 2333—2335 


< 
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(n.)  I7ia>UE  IN7LT7ENCE. 

Forms  : — 1.    Deed  executed  by  child  in  favour  of  father  set  aside. 

2.  Deed  executed  for  purpose  of  stifling  a  criminal  prosecution  set 
aside.  3.  Qifts  to  alleged  spiritual  medium  set  aside — account  and 
special  directions.  4.  Bestitution  of  property  obtained  by  undue 
influence Pages  2335— 2338 

Notes         ---.-.-.-         2338—2340 

FoBM : — 5.  Belease  of  debts  given  by  client  to  solr  set  aside  -       -  2340 

NoTBS 2340,2341 

(in.)  T7I7C0KSCI0NABLE  BABGAmS. 

FoBMs: — 1.  Dealings  with  expectant  heir  set  aside.  2.  Purchase  1>f 
trustee  from  c.  g.  ir,  set  aside.  3.  Premiums  on  policy  of  assurance 
to  be  repaid  and  policy  assigned     -        .        -        -  2341 — 2343 

Notes         ---. 2343,2344 

(ly.)  fbat7d  on  mabital  bights. 

FoBM : — 1.  Settlement  set  aside  as  in  fraud  of  marital  rights,  and  trusts 
of  new  settlement  declared    -        .        -        .        -  2344, 2343 

(v.)  FBATJD8  ON  CBEDIT0B8. 

FoBMS :— 1.  Conveyance  iu  fraud  of  creditors  wholly  set  aside.  2.  The 
like  in  admimstration  action — inquiry  as  to  acquiescence— oosts. 

3.  Settlement  in  fraud  of  creditors  partially  set  aside.  4.  Settle- 
ment in  fraud  of  creditors  set  aside,  except  as  to  mortgagee,  without 
notice,  of  interest  thereunder — consequential  directions,  d.  Sale  in 
consideration  of  an  annuity  set  aside,  with  consequent  relief 

2345— 234S 

Notes  : — Jurisdiction — ^Form  of  judgment — ^Frauds  under  13  Eliz.  c  5. 
— Composition — creditor*s  deed — ^Acts  of  fraudulent  preference- 
Voluntary  Conveyances  Act,  1893  (56  &  57  Y.  c  21)         2348—2354 

(VI.)  VOLUirrABY  CONVEYANCES— 27  ELIZ.  C.  4         -  -  -  -  2354 

(Vn.)  DfMOBAL  TBANSAOTIONS. 

FoBM : — 1.  Inquiry  as  to  consideration  of  bond  alleged  to  have  been  given 
for  past  cohabitation      .---...-  2355 

Notes 2355,2356 


Section  Y. — Sale  of  Shabes  and  Stock,  and  Bights  and  Liabuitibs 

UNDEB  THE  CuSTOM  OF  THE  StOCK  EXCHANGE. 

FoBHS : — 1.  Bank  of  England  to  permit  transfer  of  stock.    2,  Indemoitj' 
against  calls  in  winding-up  in  action  by  vendor  against  ultimato 

Surchaser — ^transfer  executed.  3.  The  like.  4.  The  like.  5.  The 
ke — against  several  purchasers  of  shares  which  were  no  longer  dis- 
tinguishable, the  shares  having  been  registered  in  the  name  of  an 
infant,  and  replaced  in  the  name  of  the  transferor.  6.  The  like,  in 
action  against  stock  jobber,  where  the  name  of  an  infant  transferee 
had  been  passed — inquiry  as  to  amount  of  indemnity.  7.  DedaratiaD. 
of  the  stock  jobber's  liability,  where  registration  was  guaranteed 

2356—2861 

Notes  : — ^Bights  and  liabilities  as  between  transferor  and  transferee — 
Bules  and  customs  on  sale  on  Stock  Exchane;e — ^Intermediate  pur- 
chasers— ^Bights  and  liabilities  of  members  of  Stock  Exchange 

2361— 236S 
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SbOTION  YI. — MTSOKLLANEOTra  BlOHTB  Am)  BSMEDIES. 
(l.)  8FB0IFI0  APFBOPBIATION  OF  OONSIONICENTS. 

Fobm: — 1.  Appropriation  of  consignments  to  meet  bills  of  exchange — 
declaration  of  charge  and  inqmry   -        .        -        -        .  Page  2365 

NOTBS 2366,2367 

(n.)  STOPPAGE  nr  TRAsemj. 
Form  : — 1.  Declaration  of  right  of  stoppage  in  transitu  -        -  2367 

Notes 2367—2369 

(ni.)  BT7BIAL  PEES. 

FoBH : — 1.  Declaration  of  right  to  burial  fees        ....  2369 
Notes 2369 

(iv.)  copyholds. 

Forms: — 1.  Bight  of  admission  to  copyholds  declared.  2.  Seizure  of 
copyhold  by  lord  set  aside— copyholder  reinstated    -        -  2369,  2370 

(Y.)  POBPETTUBE  OF  LEASE— OONYETAircnra  ACTS,  1881  AJKD  1892. 

Fobm: — ^Landlord  and  tenant — ^forfeiture— condition  for  re-entry  on 
liquidation — ^voluntair  winding-up  of  solyent  company — ^under- 
leesee — terms  of  relief —rent  to  be  fixed  in  chambers — ^pubhc-house — 
Conyeyandng  Act,  1881,  s.  14  (1),  (2)  and  s.  6  (l)---Conyeyancing 
Act,  1892,  s.  2  (2),  ands.  4 2371 

Notes 2371—2374 

(yi.)  oomrEYANOB  of  LAim.  ^ 

Fobm  : — 1.  Declaration  of  right  to  footway  granted  from  year  to  year  to  a 
tenant  who  afterwards  purchased  the  fee         ....  2374 

Notes 2374—2376 


• 


CHAPTER  LH. 

patents  AND  TRADE   MARKS. 

Section  I.— Patents. 

(l.)  GRANT  OF  LETTERS  PATENT. 

Fobm: — 1.  Order  of  law  officer  as  to  costs    .....  2377 

Notes  :— Gbant  of  letters  j)atent — Procedure  to  obtain  grant — Sealing  of 
patent — ^Former  practice — ^Amendment  of  specification — Licences — 
Aflsigmnent— Co-ownership 2377—2382 

(n.)  S3H2IBTRATZON  OF  PATENTS 2382 

(m.)  EXTENSION  OF  TERM  OF  PATENT. 

Form  : — 1.  Order  in  OooncQ  for  prolongation  of  patent-  2382,  2388 

Notes ^3—2386 

s. — VOL.  III.  * 
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(IV.)  REVOOATIOW  OP  PATENT. 

Forms  : — 1.  Order  nisi  as  to  the  liearing  of  a  petition  for  revocaliond 
patent.  2.  Trial  hy  jury  at  assisses  of  petition  for  revocation  d 
patent.  3.  Eevocation  of  letters  patent — 46  &  47  V.  c.  57,  b.  26(2). 
4.  Another  form.  5.  Patent  revoked  unless  patentee,  mthin  three 
months,  obtain  leave  to  amend  specification.  6.  Liberty  to  apply  at 
Patent  Office  for  leave  to  amend  specification,  and  other  relief 

Pages  238^^2387 

Notes  :— Eevocation  of  patent — statutory  provisions — ^Procedure 

2387-2389 

Section  n.— Beqistration  op  Trade  Marks. 


Forms  : — 1.  Trade  mark  to  be  registered — s.  62  (5).  2.  ComptroUer  to 
register  trade  mark  with  disclamier         ...  2389,  2390 

Notes  : — ^Trade  Marks  Acts — ^Register  of  trade  marks — Application  for 
registration  of  trade  mark — ^Advertisement  of,  and  opposition  to, 
application — ^Trade  mark  capable  of  registration — Connection  of 
traiie  mark  with  goodwill — Conflicting  .claims — ^Bestzictions  on  regis- 
tration— ^Mark  calculated  to  deceive — ^Effect  of  registration 

2390—2401 

Seotion  in. — ^RBcmPicATiON  OF  Eegisters  of  Patents  Aim 

Trade  Marks. 

Forms: — 1.  Bectification  of  register  of  patents — s.  90.  2.  Bedaficatkm 
of  register  of  trade  marks---s.  90  (1;.  3.  Another  form  on  appetL 
4.  Begister  of  trade  marks  varied — s.  90.  5.  Begister  of  trade  maiks 
rectified  and  varied — s.  90.  6.  A  common  mark  puUici  juri$  ex- 
punged— s.  69  (4).  7.  Note  added  to  register  of  trade  mark  dis- 
claiming exclusive  use  of  a  **  fancy  word."  8.  Note  added  to  register 
of  trade  marks  showing  agreement  as  to  use  of  a  word      2402 — 2404 

Notes  : — Entries,  &c.,  in  register — ^Rectification  of  register     2404 — ^2407 


CHAPTER  Lin. 
lands  clauses  consolidation  acts,  1845,  1860, 1869. 
Preliminary: — ^Titles  of  petitions  and  originating  summonses    2408,  2409 

Section  I. — ^Proceedings  before  Entry. 

Form  : — 1.  Damages  committed  imder  statutory  powers— compensatiaa 

2409 


Notes: — Arbitration  under  the  L.  C.  G.  Acts — Costs  of 

Assessment  of  compensation  by  Court    -        -        -  2409 — ^241^ 

Form  : — 2.  Company  to  purchase  whole  property — ^inquiry  as  to  t£tle- 
s.  92 -    241 

Notes 2414 — ^241 

Form  : — 3.  Appointment  of  guardian  for  the  purposes  of  selling  and  ecu 
veying  an  mfant's  estate  under  the  L.  C.  C.  Acts     -        -  241Sy,  2-^ 
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SBonoK  II. — PAYMsirr  into  Coxtbt — ^Deduction  fob  Injttby — ^Inteehc 

IXVESTMENT. 

Forms: — 1.  Interim  inyestment — ^mterest  to  be  paid  to  tenant  for  life — 
8.  70.  2.  The  like — ^interest  paid  to  incumbent,  for  churcliwardenB, 
as  charity  trustees — s.  70.  3.  Interim  inyestment  in  real  securities — 
8.  70,  4.  Inquiry  as  to  compensation  to  tenant  for  life  for  injury, 
&c.,  out  of  the  fund— ^.  73.  6.  Another  form.  6.  Part  of  compen- 
sation money  paid  to  incumbent  for  injury,  &c. — ^interim  investment 
of  residue  in  stock — ^interest  to  be  paid  to  petitioner  and  his  succes- 
sors— ss.  70,  73.  7.  Inquiries  as  to  right  of  tenant  for  life  to  equiva- 
lent for  royalties  on  brick  earth,  and  fines  of  copyholds — ^payment  to 
him  of  compensation  for  temporary  occupation  and  injury — ss.  69, 
70,  73 Pages  2417—2421 

NoTBS : — ^Payment  into  Court— injury  to  tenant  for  life — ss.  69,  70,  73 — 
Interim  mvestment— s.  70 2421—2423 


Section  m. — ^Application  of  Fund  in  Ooubt. 

Notes  : — ^Modes  of  applying  fund — ^Procedure  for  application  of  fund — 
Affidavit  of  title  and  of  no  other  claim    .       ^        -         2424—2426 


(i.)  eedemption  of  land  tax. 
FoBM : — Porchase  or  redemption  of  land  tax — s.  69        -        -        -  2426 
Notes  :— ^Redemption  of  land  tax 2427 

(n.)  DISCHAROE  OF  INCUMBRANOBS. 

FoBMS: — 1.  Discharge  of  incumbrance— s.  69.    2.  The  like— where  in- 
cumbrance equitable      ........  2428 

Notes: — Discharge  of  incumbrances     ......  2429 

(UI.)  RE-INVESTMENT  IN  LAND. 

Forms  : — 1.  Be-investment  in  land — ^interest  of  residue  paid  to  tenant  for 
life — ss.  69,  70.  2.  The  like — ^in  two  estates — ^petitioner  to  supply 
deficiency — s.  69.  3.  The  like — part  of  purchase-money  proviaed 
^  out  of  fund  standing  to  another  credit — stamp  duty — costs.  4.  The 
'  like — ^in  one  estate,  out  of  funds  belonging  to  distinct  charities — 
apportionment  between  them  rateably — s.  69.  5.  £e-investment  in 
land  registered  under  the  Land  Tnmsfer  Act,  1875,  subject  to  a  regis- 
tered charge  under  the  same  Act.  6.  Purchase-money  of  copyholds 
applied  in  enfranchising  other  copyholds  settled  on  the  like  trusts — 
8.  69 2429—2438 

NoT£ti 2438 


(IT.)  INVESTMENT  IN  BUILDINGS. 

Forms  : — 1.  Inquirjr  as  to  removing  or  replacing  buildings,  or  substi- 
tuting others — ^if  approved,  fund  to  be  applied — s.  69.  2.  The  like — 
without  previous  mauiry — ^advances  during  the  proc^ess  of  works — 
8.  69.  3.  Erection  of  buildings  on  glebe  lands.  4.  Purchase-money 
to  be  paid  to  the  Governors  of  Queen  Anne's  Bounty,  to  be  applied 
in  erooting  cottages  on  glebe  land  -        -        -        -         2439 — ^2441 

Notes 2441,2442 

62 
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(v.)  PAYMENT  OUT. 

FoBM : — 1.  Order  for  payment  out  to  person  absolutely  entitled.  2.  Older 
on  summons  for  payment  out  of  fund  not  exceeding  £1,000 — sum- 
mons under  seal — ^payment  out  to  third  party.  3.  Payment  out  of 
three  funds  in  Court — total  exceeding  £1,000 — special  order  as  to 
costs.    4.  Payment  out  of  various  funds  over  £1,000 

Pages  2442—2445 

Notes 2446—2447 


Seotiok  IY.— -Estates  in  Lease— Tenaitt  fob  Life  and 

Bemaindebman. 

Forms  : — 1.  Purchase-money  of  leasehold  apportioned  and  paid  by  way 
of  annuity.  2.  Leaseholds  in  settlement— compensation  fund  to  be 
inyested  by  trustees — annual  sum  equal  to  rent  reserved  to  be  pro- 
vided for  tenant  for  life  by  means  ot  interest  and  periodical  sales— 
s.  74.  3.  The  like  out  of  a  fund  in  Court,  showing  periodical  pay- 
ments of  investments     ------  2447 — ^2450 

Notes 2450—2452 

Section  V.— Entey  on  Land  bepobe  Purchase — ^s.  85 — Eepayhsnt 

OF  Deposit— 8.  87. 

FoBMS : — 1.  Bepayment  to  promoters  of  deposit  made  on  entering  on  lands 
— ss.  85 — 87.  2.  Payment  of  deposit  to  landowners'  representatives 
—CO.  to  pay  interest — ss.  85 — 87.  3.  Payment  of  compensation 
money  with  interest  out  of  deposit — ss.  85—^7.  4.  Payment  out  of 
deposit  of  the  interest  on  amount  recovered  for  compensation  and 
severance  from  time  of  entry,  and  of  costs ;  and  of  balance  to  the  co. 
— ss.  85—87 2452—2454 

Notes 2454—2456 


Section  VI. — Costs. 

(l.)  OOMPTJLSOBY  PUBCHA8ES — COSTS  XJNDEB  8.  80. 

FoBMS: — 1.  Taxation  of  costs.  2.  The  like,  part  of  purchase-money 
provided  out  of  fund  in  Court.  3.  The  like,  on  the  change  of  an 
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MOBTGAGES. 


Section  I. — ^Fokeclostjre,  Sale,  and  Redemption. 

(l.)  70RECLOBI7BE. 

1.  IbrecloBure  Nisi  at  Trial — Mortgagor  in  Possession — Delivery  up 

of  Possession. 

It  is  ordered  that  an  account  be  taken  of  what  is  due  to  the  Pit 
under  and  by  virtue  of  his  mortgage  in  the  pleadings  mentioned,  and 
for  his  costs  of  this  action^  such  costs  to  be  taxed  by  the  taxing  master ; 
And  it  is  ordered  that,  upon  the  Deft  paying  to  the  Fit  what  shall  be 
certified  to  be  due  to  him  as  aforesaid,  within  six  months  after  the  date 
of  the  Master's  certificate,  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  Pit  re-convey  the  hereditaments  and  premises  comprised 
in  the  said  mortgage,  free  and  clear  of  and  from  all  incumbrances  done 
by  him,  or  any  persons  claiming  by,  from,  or  under  him  [If  Fit  be 
represve  of  the  mortgagee^  or  otherwise  claim  by  derived  title,  add  or  by 
those  under  whom  he  claims],  and  deliver  up  (upon  oath  if  required) 
all  deeds  and  writings  in  his  custody  or  power  relating  thereto  to  the 
Deft,  or  to  whom  he  shall  appoint ;  But  in  default  of  the  Deft  paying 
to  the  Pit  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  by  the 
time  aforesaid,  it  is  ordered  that  the  Deft  thenceforth  do  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  (right,  title,  interest,  and)  equity 
of  redemption  of,  in,  and  to  the  said  mortgaged  hereditaments  and  pre- 
mises [If  80  ordered,  add  and  thereupon  it  is  ordered  that  the  Deft  do 
deliver  to  the  Pit  possession  of  the  said  mortgaged  hereditaments  and 
premises  which  are  set  out  and  described  in  the  schedule  hereto]. — 
liberty  to  apply. 
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\^If  possession  ordered^  insert — 

The  Schedule  above  referred  to 
{containing  description  of  mortgctged  hereditaments  from  the  mortgegt 
deed)},— See   Thomhury  v.  Button^   M.   E.,    17  May,  1748,  B.  293; 
Tihley  v.  Hawes,  V.-O.  8.,  9  Dec.  1852,  B.  223  ;  Wood  v.  Wheater,  22 
Ch.  D.  281 ;  and  Withall  v.  Nixon,  28  Ck  D.  413. 

For  the  purposes  of  the  issue  of  a  writ  of  possession  the  mortgaged 
property  should  be  fully  described  as  in  the  parcels  of  the  mortgage  deed. 
For  form  of  writ  of  possession  see  R.  S.  C,  O.  XLvn,  2 ;  App.  H.,  Forms  *lk 
and  8;  D.  C.  F.  468;  and  see  ThyuTie  v.  Sarle,  [1891)  1  Ch.  79;  and 
Keith  V.  Dayy  39  Ch.  452,  Form  10,  p.  1994 ;  and  see  0.  xvm,  2,  inf  p.  1905. 
As  to  the  writ  of  possession,  v,  «ujo.  Vol.  I.,  p.  436. 

For  decrees  for  foreclosure  simply  against  purchasers  of  the  equity  of 
redemption  for  value,  without  notice  of  the  mortgage,  but  not  ordering  a 
delivery  up  of  the  title  deeds  in  their  possession,  see  Heath  v.  Crealodc,  C.  A., 
10  Nov.  1874,  A.  3281,  varying  the  decree  of  V.-O.  B.,  10  Dec.  1873,  A.  3361; 
8.  C.y  10  Ch.  22 ;  18  Eq.  215;  and  see  Waldy  v.  Gray,  V.-C.  B.,  20  April, 
1875,  B.  841 ;  S.  C,  20  Eq.  238. 

The  order  for  an  account  with  all  usual  directions,  may  be  obtained  in 
default  of  appearance,  or  after  appearance,  unless  the  Deft  shall  satisfy 
the  Court  or  a  Judge  that  there  is  some  preliminary  question  to  be  tried : 
O.  XV,  1. 

For  forms  of  affidavit  by  mortgagee  not  in  possession  and  Miaster*8  cer- 
tificate, see  D.  C.  F.  770,  771. 

2.  Foreclosure  Nisi  at  Trial — Mortgagees  in  Possession, 
It  is  ordered  that  the  following  accounts  be  taken,  namely:   1.  An 
account  of  what  is  due  to  the  Pits  under  and  by  virtue  of  their  moit- 
gage  in  the  pleadings  mentioned,  and  for  their  costs  of  this  action, 
such  costs  to  be  taxed  by  the  taxing  master;  2.  An  account  of  the 
rents  and  profits  of  the  hereditaments  comprised  in  the  said  mort- 
gage received  by  the  Pits  or  either  of  them,  or  by  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  Pits  or  either  of  them,  or 
which  without  the  wilful  default  of  the  Pits  or  either  of  tbem.  mig^t 
have  been  so  received  ;  And  it  is  ordered  that  what  sbaU.  appear  to 
be  due  on  taking  account  No.  2  be  deducted  from  what  shall  appear 
to  be  due  to  the  Pits  on  account  No.  1,  and  the  balance  certified ;  And 
it  is  ordered  that,  upon  the  Deft  paying  to  the  Pits  what  shall  be 
certified  to  be  due  to  them  as  aforesaid  within  &c.  [Form  1,  rap.  to 
end]  ;  But  in  default  &c. — lb. 

An  order  for  foreclosure  absolute  in  a  foreclosure  action  commenced  bf 
summons  may,  as  against  the  Deft  mortgagor  in  possession  (he  having  been 
served  and  not  appearing),  include  an  order  for  deUvery  of  possession,  er^n 
though  the  summons  did  not  ask  for  delivery  of  possession :  Best  v.  Appie^ 
gate,  37  Ch.  D.  42. 

And  for  foreclosure  decree  with  inquiry,  on  a  suggestion  in  the  answer, 
whether  Pit  had  been  in  possession,  and  direction,  if  he  should  be  ibnnd  to 
have  been  so,  for  an  account  against  him,  see  Dobson  v.  Lee,  1 Y.  &  O.  C.  714^ 

For  forms  of  affidavit,  &c.,  see  D.  C.  F.  772  et  seq, 

3.  Foreclosure  Nisi  at  Tfial — One  Time  to  Redeenu 

It  is  ordered  that  the  following  accounts  be  taken ;  that  is  to  say : 

(1)  An  account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the 
mortgage  dated  &c.,  and  for  his  costs  of  this  action  to  be  taxed,  bv  the 
taxing  master  \^If  mortgagee  in  possession^  add:  (2)  An  account  of  tiie 
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rents  and  profits  of  the  hereditaments  comprised  in  th6  i^aid  mortgage 
received  by  the  Pit,  or  by  any  other  person  or  persons  by  the  order  or 
for  the  use  of  the  Pit,  or  which  without  the  wilful  default  of  the  Pit 
might  have  been  so  received ;  And  it  is  ordered  that  what  shall  appear  to 
be  due  to  the  Pit  on  taking  the  account  No.  2  be  deducted  from  what 
shall  appear  to  be  due  to  him  under  the  account  No.  1,  and  the  balance 
certified] ;  And  it  is  ordered  that,  upon  the  Def  ts  or  any  of  them  paying 
to  the  Pit  what  shall  be  certified  to  be  due  to  him  as  aforesaid  within 
six  months  after  the  date  of  the  Master's  certificate,  at  such  time  and 
place  as  shall  be  thereby  appointed,  the  Pit  reoonvey  the  hereditaments 
comprised  in  the  said  mortgage,  free  and  clear  of  and  from  all  incum*- 
brances  made  by  him,  or  by  any  person  or  persons  claiming  by,  from, 
or    under   him  [TJT  Pit   he   represve  of  the  mortgaffee,   or  otherwise 
claim  hy  derived  title,  add  or  by  those  under  whom  he  claims],  and 
deliver  up  (upon  oath  if  required)  all  deeds  and  writings  in  his  cxistody 
or  j)ower  relating  thereto  to  the  Defts  or  such  of  them  as  shall  redeem 
the  mortgaged  hereditaments,  or  to  whom  he,  she,  or  they  shall  ap^ 
point ;  But  in  default  of  the  Defts  or  any  of  them  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  as  aforesaid  by  the  time  afore- 
said, it  is  ordered  that  the  Defts  [nam^^]  thenceforth  do  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  (right,  title,  interest,  and) 
equity  of  redemption  of,  in,  and  to  the  said  mortgaged  hereditaments 
[^If  mortgagor  in  possession,  and  possession  ordered,  add  order  to  deliver 
possession  and  a  schedule  as  in  Form  1,  sup.^  >  -^^  ^^  ^^^  ^h®  Defts  or 
any  of  them  shall  so  redeem  the  Pit,  the  Defts  or  Deft  so  redeeming 
the  Pit  are  or  is  to  be  at  liberty  to  apply,  and  on  such  application  it  is 
not  to  be  incumbent  on  the  Defts  or  Deft  so  applying  to  give  the  Pit 
notice  thereof;   and  this  order  is  made  without  prejudice  to  any 
question  which  may  arise  as  to  the  rights  or  interests  of  the  Defts  as 
between  themselves  in  or  to  the  said  hereditaments. — Young  v.  Jarvis, 
Kekewich,  J.,  14  May,  1892,  B.  681. 

la  Webb  v.  Dobie,  M.  E.,  2l8tNov.  1862,  B.  2429,  a  foreclosure  suit  by  first 
mortgagee  in  which  the  subsequent  incumbrancers  did  not  appear,  the  direc- 
tion was,  for  **  the  Defts  or  any  of  them  "  to  redeem,  and  in  case  of  redemp- 
tion the  Pit  was  to  reconvey  &c.  "  to  such  of  the  Defts  as  shall  redeem  the 
said  mortgaged  premises  or  as  they  or  he  shall  direct ;  **  and  for  the  like 
diijection,  see  Putnam  v.  Sturgis,  M.  E.,  10  Nov.  1862,  B.  2165. 

For  an  instance  of  one  time  to  redeem  being  given,  see  Knowlts  v.  Dibbs, 
Form  21,  p.  1964;  Smith  v.  Olding,  Pearson,  J.,  25  Ch.  D.  462;  see  also 
Pl<at  V.  Mendel,  Chitty,  J.,  27  Ch.  D.  246,  which,  in  effect,  decides  that 
where  in  a  foreclosure  action  none  of  the  Defts  appear,  there  should  be  only 
one  time  given  for  all  to  redeem ;  and  see  form  of  order,  32  W.  E.  920 ;  this 
was  followed  in  Doble  v.  Manhy,  Chitty,  J.,  28  Ch.  D.  664,  who  decided  that 
where,  in  a  foreclosure,  the  mortga^r  and  subsequent  mortgagees  do  not 

Sipear,  only  one  period  for  redemption  will  be  allowed :  and  see  Smithett  v. 
esketh,  44  Ch.  D.  161. 

4.  JudgmefU  for  Amount  due — Account — Credit  for  Amount 

recovered  under  Judgment. 
TmB  action  coming  on  for  trial,  &c. : 

[^If  the  debt  and  interest  is  proved,  admitted,  or  agreed  at  the  trial  Let 
the  Fit  reooyer  against  the  Deft  £ — ,  being  the  total  of  the  principal 
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sum  of  £— ,  and  & —  fot  interest  thereon  at  £ —  p.  c.  per  ann.,  leas 
tax,  to  the  —  day  of  &c.  [date  of  judgment]^  and  also  so  much  of  his 
costs  of  this  action  as  would  have  been  incurred  if  it  had  been  brought 
for  payment  only,  such  costs  to  be  taxed  &c.] 

[If  debt  and  interest  not  proved^  Sfc,  Let  the  following  account  he 
taken,  that  is  to  say : — 

(1.)  An  account  of  what  is  due  to  the  Pit  for  principal  and  interest 
under  the  Deft's  covenant  to  pay  under  the  indenture  of  mortgage 
dated  &c. 

And  Let  the  Pit  recover  against  the  Deft  the  amotmt  which  shall  be 
certified  to  be  due  to  him  on  taking  the  said  account,  and  also  so  much 
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brought  for  payment  only,  such  costs  to  be  taxed  by  the  taxing  master.] 
And  Let  [In  either  event  add'\  the  following  further  account  be 
taken,  that  is  to  say : — 

(2.)  An  account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the 
said  indenture  of  mortgage  dated  &c.,  and  for  his  costs  of  this  action 
to  be  taxed  &c.,  and  in  taking  such  account  what,  if  anything,  the  Pit 
shall  have  received  from  the  Deft  under  the  aforesaid  judgment  is  to 
be  deducted  and  the  balcmce  due  to  the  Pit.  is  to  be  certified. — ^Usttal 
consequential  directions  in  a  foreclosure  judgment  [see  Form  1,  sup.}— 
Farter  v.  Zacy,  Hartland  ^  Co.,  North,  J.,  23  Nov.  1883,  A.  1895; 
upheld  by  C.  A.,  29th  Oct.  1885,  A.  3419  ;  31  Oh.  D.  42,  C.  A, 

5.  Forechmre  Nisi — One  Time  to  redeem — Receiver's  Payments  into 

Court  to  be  taken  into  Account. 

Ufok  motion  for  judgment  in  default  of  defence  &o.  by  counsel  for 
the  Pit. — Usual  account  of  what  is  due  to  Pit  as  mortgagee,  and  in 
taking  such  account  credit  is  to  be  given  for  what,  if  anything,  shall 
have  been  paid  into  Court  by  the  receiver  in  this  action,  or  shall  be  in 
his  hands. — Usual  directions  for  redemption  by  Defts  or  any  of  tkem. 
[Form   3,   sup.'] — Liberty  to  the  Deft  or  Defts  redeeming  to  apply 
without  notice  to  the  Pit. — ^In  default  of  redemption  foreclosure. — 
This  order  to  be  without  prejudice  to  the  rights  of  the  Defts,  as  between 
themselves,  in  or  to  the  said  hereditaments  in  case  they  or  any  of  them 
shall  redeem.     [Form  3,  sup.] — Liberty  to  the  Defts  redeeming,  or  to 
the  Pit  in  the  event  of   foreclosure,  to  apply  at  Chambers  for  pay- 
ment of  any  money  paid  into  Court  by  the  receiver  or  in  his  bands. — 
Francis  v.  Harrison,  North,  J.,  22  Feb.  1890,  A.  255  ;  and  see  SiU  v. 
Rowlands,  (1897)  2  Ch.  361,  C.  A.,  where  the  above  Form  ia  referred 
to  by  Lindley,  L.  J.,  as  beiug  that  usually  adopted.  ^ 

6.  Receiver  appointed — Credit  given  for  Sum  certain  in  ortler  to 

avoid  opening  Foreclosure, 

It  is  ordered  that  a  proper  person  be  appointed  to  receive  the  rents 
and  profits  of  the  messuages  and  hereditaments  comprised  in  the  in* 
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denture  of  mortgage  &c.  [tenanta  to  attorn:  receiver  to  keep  down 
interest  and  payments  in  respect  of  mortgaged  hereditaments,  and  pass 
accounts  as  directed] ;  And  it  is  ordered  that  the  following  account  be 
taken,  that  is  to  say :  (1)  An  account  &c.  [Form  4,  account  1,  down  to 
words  ''  taxed  by  the  taxing  master "] ;  And  it  is  ordered  that  the 
following  further  account  be  taken,  that  is  to  say :  (2)  An  account  of 
what  is  due  to  the  Fits  under  and  by  virtue  of  the  said  indenture  of 
mortgage  &c.,  and  for  their  costs  in  this  action,  to  be  taxed  by  the 
taxing  master,  and  in  taking  such  accoiuit  what,  if  anything,  the  Fit 
shall  have  recovered  under  the  aforesaid  judgment,  and  also  what,  if 
anything,  shall  have  been  lodged  in  Court  by  such  receiver  as  afore- 
said, and  such  a  sum,  if  any,  as  the  Fits  shall  submit  to  be  charged 
with  in  respect  of  rents  and  profits  in  the  receiver's  hands  at  the  date 
of  the  Master's  certificate,  or  to  come  into  his  hands  prior  to  the  order 
for  foreclosure  absolute,  are  to  be  deducted,  and  the  balance  due  to  the 
Fits  is  to  be  certified. — Usual  consequential  directions  [Form  1,  sup,"], 
—Barber  v.  Jeckylh,  Kekewioh,  J.,  13  May,  1893,  A.  825 ;  W.  N.  (93)  91 , 

7.  Another  Fonn  tchere  Receiver  already  appointed — One  Time 

to  redeem. 

Ordbr  and  adjudge  that  the  Fits  recover  against  the  Defts  J.  0.  B., 
0.  H.  S.,  and  F.  M.,  the  sum  of  £ — ,  being  the  total  of  the  principal 
sum  of  £ —  and  £ —  for  interest  thereon  as  claimed  in  this  action. — 
Take  an  account  of  what  is  due  to  the  Fits  under  and  by  virtue  of  the 
mortgages  dated  &c.  in  the  statement  of  claim  mentioned  and  for  their 
costs  of  this  action  to  be  taxed ;  And  in  taking  such  account  what,  if 
anything,  the  Fits  shall  have  recovered  under  the  aforesaid  judgment, 
and  also  what,  if  anything,  shall  have  been  lodged  in  Court  by  the 
receiver  appointed  in  this  action,  and  such  sum  as  shall  be  in  the 
receiver's  hands  at  the  date  of  the  Master's  certificate,  and  also  such  a 
sum,  if  any,  as  the  Fits  shedl  submit  to  be  charged  with  in  respect  of 
rents  and  profits  to  come  into  the  receiver's  hands  prior  to  the  order 
for  foreclosure  absolute  are  to  be  deducted  and  the  balance  due  to  the 
Fits  is  to  be  certified. — Usual  directions  for  redemption  by  the  Defts 
{one  time  to  redeem)  and  in  default  foreclosure. — [See  Form  3,  p.  1897]. 
—  See  Simmons  v.  Blandy,  North,  J.,  9  Deo.  1896,  B.  4284;  (1897) 
1  Ch.  19. 

8.  Order  in  F)reclo8ure  Action  by  Originating  Summom^  avoiding 

the  necessity  for  a  Master^ a  Certificate. 

Upon  the  application  of  the  Fit  by  originating  summons  dated  the 

day  of  — ,  1900,  and  upon  hearing  the  solrs  for  the  Fit  and  for  the 

Deft,  and  upon  reading  &c.,  and  the  taxing  master's  certificate  filed 
&o. ;  And  it  appearing  that  there  is  due  to  the  Fit,  under  and  by  virtue 
of  the  said  mortgage  security  dated  &c.,  the  sum  of  £ —  for  principal, 
and  £ —  for  interest  (less  property  tax),  at  the  rate  £ —  p.  c.  per  aan., 
on  £ — ,  part  thereof,  from  &c.  to  fto.,  and  on  the  said  smn  of  £ —  from 
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&c.  to  ihe  date  of  this  order,  and  the  sum  of  £ —  for  the  amoimi  d 
llie  Pit's  costs  of  this  action,  and  £ —  due  to  the  Pit  as  mortgagee,  aa 
certified  by  the  taxing  master,  making  together  £ — ;  And  it  appear- 
ing that  there  will  be  due  to  the  Pit  on  &c.,  being  the  expiration  of  six 
months  from  the  date  of  this  order,  the  further  sum  of  £ —  for  interest 
(less  property  tax),  at  the  rate  aforesaid,  on  the  said  sum  of  £ —  and 
that  the  said  sums  make  together  £ — •  And  it  is  ordered  that  upom 
the  Deft  paying  to  the  Pit  the  aforesaid  sum  of  £ —  on  the  —  day  of 
— ,  19 — ,  between  the  hours  of  12  at  noon  and  1  o'clock  in  the  afternoon, 
at  Boom  138,  Eoyal  Courts  of  Justice,  the  Strand,  London,  the  Pit  do 
assign  the  property  comprised  in  the  said  mortgage  free  and  clear  from 
all  incumbrances  done  by  him  or  any  person  claiming  by,  from,  or 
under  him,  and  deliver  up  all  deeds  and  writings  in  his  custody  oc 
power  relating  thereto  (upon  oath  if  required)  to  the  Deft.  But  ia 
default  of  the  Deft  paying  to  the  Pit  the  said  sum  of  £ —  as  aforesaid 
at  the  time  aforesaid,  the  Deft  is  from  thenceforth  to  stand  absolntelj 
debarred  and  foreclosed  of  and  from  all  (right,  title,  interest,  and)  equity 
of  redemption,  of,  in,  and  to  the  said  mortgaged  premises. — ^liberty  to 
apply. 

This  form  was  adopted  by  Mr.  Justice  Chitty. 

As  here  framed  it  only  applies  to  a  case  where  there  is  one  Deft.  When 
there  are  more  Defts  than  one,  the  necessary  variations  can  be  adopted  from 
Form  3,  sup. 

For  forms  of  summons,  see  D.  C.  F.  523  et  aeq. 

9.  Paynmit  in  Six  Months^  Debt  and  Interest  admitted. 

The  Deft  by  his  counsel  admitting  that  the  sum  of  £ —  is  now  due 
and  owing  from  him  to  the  Pit  for  principal  on  the  several  mortgages 
in  the  pleadings  mentioned,  and  the  sum  of  £ —  for  interest  thereon 
up  to  the  day  of  the  date  of  this  judgment,  making  together  the  sum 
of  £ — ;  It  is  by  consent  ordered  that,  upon  the  Deft  paying  to  the 
Pit  the  said  sum  of  £ — ,  together  with  the  further  sum  of  £ — ^  for 
subsequent  interest  on  the  principal  sums  from  the  same  day  up  to  the 
•^  day  of  — ,  being  six  months  from  this  time,  making  together  the 
sum  of  £ — ,  on  the  said  —  day  of  — ,  at  Eoom  138  in  the  Boyal  Couita 
of  Justice,  London,  between  the  hours  of  12  at  noon  and  1  of  the 
dock  in  the  afternoon,  the  Pit  reconvey  &c.,  and  deliver  up  (on  oath, 
if  required)  to  the  Deft  aU  deeds  &c. ;  but  in  default  of  the  Deft 
paying  to  the  Pit  the  said  simi  of  £ —  within  the  time  aforesaid.  It  is 
ordered  that  the  Deft  thenceforth  do  stand  absolutely  debarred  and 
foreclosed  &c.  [Form  1,  sup,"], — Liberty  to  apply. 

10.  Foreclosure  of  Fi^eeholds  and  Surrender  of  Copyholds  included  in 
the    same   Mortgage^  Mortgagees   {Plaintiffs)   having    heeti  in 

'      Possession. 

..  L  AooouwT  [Form  1,  supJ], — ^Account  of  rents  and  profits  [Form  2, 
supi\.    And  upon  payment  by  Defts  of  what  shall  be  certified  to 
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rem&m  due,  Pit  to  re-convey ;  but  in  default  Defts  to  be  foreclosed 
[Form  1,  sup.  p.  1895],  "And  in  case  of  such  foreclosure,  Let  the  Defts 
surrender  the  mortgaged  copyhold  hereditaments  to  the  Pit,  or  as  he 
shall  direct,  and  such  surrender  is  to  be  at  the  expense  of  the  Defts." 
—HOIy.  Price,  26  Jan.  1761,  A.  116;  1  Dick.  344. 


11.  Fareclosure — Mortgage  of  Freeholds  for  a  Term^  and  of 

Copyholds, 

UsuAi.  accounts. — ^And  upon  the  Deft  paying  to  the  Pit  &c.  [Form  1, 
9up,  p.  1895],  Let  the  Pit  assign,  surrender,  or  otherwise  assure  the  free- 
hold mortgaged  premises  as  well  during  the  residue  of  the  terms  created 
by  the  indenture,  dated  &c.,  as  during  the  residue  of  the  said  term 
created  by  the  indenture  dated  &c.  and  also  the  copyhold  mortgaged 
premises  free  and  clear  &c.,  and  deliver  up  all  deeds  &c. ;  But  in  default 
of  such  payment  being  made.  Let  the  Deft  thenceforth  stand  absolutely 
debarred  &c.  of,  in,  and  to  the  freehold  mortgaged  premises,  as  well 
during  the  residue  of  the  terms  created  by  the  said  indenture,  dated 
&c.,  OS  during  the  residue  of  the  term  created  by  the  indenture,  dated 
&c.,  and  of  and  in  the  said  copyhold  mortgaged  premises;  And  in  case 
of  such  foreclosure,  Let  the  Deft  surrender  the  copyhold  mortgaged 
premises  to  the  Pit,  or  as  he  shall  direct,  such  surrender  to  be  at  the 
expense  of  the  Deft.  And,  by  consent  of  the  Deft  in  case  of  such 
foreclosure,  and  in  the  event  of  the  balance  to  be  certified  to  be  due  to 
the  Pit  exceeding  the  value  of  the  mortgaged  premises,  such  value  to 
be  ascertained  and  certified  at  Chambers ;  Let  the  Deft  convey  the  rever- 
sion of  the  said  freehold  cuid  inheritance  expectant  on  the  determina- 
tion of  the  said  terms  of  and  in  the  said  freehold  mortgaged  premises 
to  the  Pit,  his  heirs  and  assigns,  or  as  they  shall  direct. — Liberty  to 
w^i^ly. —SUdman  v.  Chaplin,  V.-C.  W.,  24  Feb.  1863,  B.  743. 

For  order  extending  a  foroclosure  to  reversionary  terms  of  one  day,  of 
which  under  a  mortgage  of  leaseholds  by  sub-demise  the  mortgagors  were 
trustees  for  the  mortgagees,  by  the  following  words,  "  And  in  default,  &c., 
the  Defts  and  all  persons  claimmg  under  them,  or  cither  of  them,  are  thence- 
forth to  stand  absolutely  debai^m  and  foreclosed  of  and  from  all  right  of 
redemption  in  or  to  the  said  mortgaged  hereditaments,  and  of,  in,  and  to 
the  reversionary  terms  of  one  day  each,"  see  BritUh  Empire  Co,  v.  Sugden, 
V.-C.  H.,  11  May,  1878,  A.  998 ;  26  W.  E.  631. 


12.  Partial  Foreclosure — Leaseholds,  Part  of  the  Mortgagor's  Interest^ 
having  tested  in  the  Crotcn  by  his  Conviction  for  Felony. 

Usual  account  and  foreclosure  [Form  1,  sup,  p.  1895]. — ''And  this 
judgment  is  to  be  without  prejudice  to  the  rights  of  the  Crown  as  regards 
the  leasehold  premises  comprised  in  the  Pit's  mortgage  security ;  and 
in  case  of  such  foreclosure  as  aforesaid,  Let  the  Pit  be  at  liberty  to 
hold  the  leasehold  premises  in  the  pleadings  mentioned  until  the 
Grown-  shall  think  fit  to  redeem  the  same ;  And  Let  the  Pit  be  at 


iK 
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liberty  to  apply  in  Chambers  for  a  sale  of  sucb  leasehold  premiBei. 
And  this  judgment  is  to  be  also  without  prejudice  to  the  paramomi 
titles  set  up  by  the  Defts  B.  and  S.  as  regards  the  premises  afiectod 
thereby."—- See  BartUtt  v.  Rees,  M.  E.,  21  July,  1871,  A.  2215;  12 
Eq.  895,  396. 

This  form  was  followed  in  General  Credit,  <fcc.  v.  Olegg,  V.-O.  B.,  22  CSh.  D. 
549;  31  W.  E.  421. 
As  to  the  effect  of  33  &  34  Y.  c.  23,  abolishing  forfeitures  in  cases  ol  oon- 
1  viction  for  felony,  see  in/,  pp.  1909,  1910,  and  sup,  p.  1652. 


^^^^ 


13.  Foreclomre  after  Part  Payment  and  Tender. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  te 
the  Pit  and  the  Deft,  Let  the  costs  of  the  Deft  of  this  action  up  to  the 
amendment  of  the  statement  of  claim,  including  the  costs  of  the  writ 
of  summons,  be  taxed  &c. ;  And  Let  an  account  be  taken  of  what  was 
due  to  the  Pit  under  and  by  virtue  of  the  indenture  of  mortgage, 
dated  &c.,  on  the  12th  day  of  &c.,  the  date  of  the  tender  in  the  plead- 
ings mentioned;  And  Let,  if  it  shall  appear  on  taking  the  said  account 
that  the  amount  due  to  the  Pit  on  the  said  12th  day  of  &c.  did  not 
exceed  £ — ,  the  Def t's  costs  of  this  action  incurred  on  or  after  the  28t}i 
day  of  May,  1884,  the  date  of  the  amendment  of  the  statement  A 
claim,  be  taxed  &c. ;  And  Let,  in  that  case,  the  Deft's  costs,  hereiD- 
before  directed  to  be  taxed,  be  deducted  from  the  amount  which  shaiU 
appear  to  be  due  on  taking  the  said  account,  and  the  balance  certified; 
Ajad  Let,  upon  the  Deft  paying  to  the  Pit  the  balance  so  to  be  ce^ 
tified  to  be  due  to  him  within  six  months  &c.,  at  such  time  and  place 
&c.,  the  Pit,  at  the  cost  of  the  Deft,  re-assign  &c.,  free  and  clear  &c, 
and  deliver  up  (upon  oath,  if  required)  all  deeds  &c.,  such  assignment 
to  be  settled  by  the  Judge  in  case  the  parties  differ;  And  Let,  in 
default  of  the  Deft  paying  to  the  Pit  the  aforesaid  balance  within 
the  time  aforesaid,  the  Deft  thenceforth  stand  absolutely  debaned 
and  foreclosed  &c. ;  And  Let,  if  it  shall  appear  on  taking  such  account 
that  the  amount  due  to  the  Pit  on  the  12th  day  of  &c.  did  exceed  ^« 
said  £ — ,  the  Pit's  costs  of  this  action,  of  the  writ,  and  his  cost* 
incurred  on  or  after  the  said  28th  May,  1884,  be  taxed  &c. ;  And  Let, 
in  that  case,  an  account  be  taken  of  what  is  due  to  the  Pit  under  and 
by  virtue  of  the  said  mortgage  security ;  And  Let  the  amount  of  the 
Deft's  costs  and  the  Pit's  costs  (if  any),  to  be  taxed  as  aforesaid  in 
pursuance  of  this  judgment,  be  set  ofiP,  and  the  balance  due  to  the  Ht 
or  the  Deft,  as  the  case  may  be,  after  such  set-o£E  be  certified ;  and  if 
such  balance  shall  be  certified  to  be  due  to  the  Pit;  the  same  is  to  be 
added  to  the  amount  which  shall  appear  to  be  due  to  him  on  taking 
such  last-mentioned  account ;  but  if  such  balance  of  costs  shall  be  cer- 
tified to  be  due  to  the  Deft,  the  same  is  to  be  deducted  from  what  sfaal 
appear  to  be  due  to  the  Pit  on  taking  such  account,  and  the  balasoi 
remaining  due  to  the  Pit  be  certified. — ^Kepeat  directions  for  redemp 
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tion  by  Deft,  or  in  default  foreclosure. — Muaseit  v.  DcUe,  V.-C,  B., 
22  May,  1885,  B.  1803. 


14.  In/ant  Defendant — Foreclosure  nisi  at  Tiial. 

[Add  at  end  of  judgment']  And  this  judgment  is  to  be  binding  on 
the  infant  Deft  X.  unless  the  said  infant  on  being  served,  after  lie  shall 
have  attained  the  age  of  twenty-one  years,  with  a  subpoena  to  show 
cause  against  this  judgment  shall  within  six  months  from  the  service 
of  such  subpoena  show  this  Court  good  cause  to  the  contrary. — ^liberty 
to  apply. — Young  v.  Jarvts,  Kekewioh,  J.,  14  May,  1892,  B.  681, 


15.  Declaration  that  Mortgagee  entitled  to  hold  Property  as  Security 
siotwithstanding  Principal  and  Interest  paid. 

Upon  motion  by  way  of  appeal  &c.  by  counsel  for  the  Deft  &c., 
Beverse  judgment  dated  &c.,  And  Declare  that  the  Deft  is  entitled  as 
from  the  date  of  the  indenture  of  mortgage  dated  &c.  in  the  judgment 
mentioned,  during  the  residue  of  the  term  created  by  an  indenture  of 
lease  dated  &c.,  notwithstandiug  that  all  principal  moneys  and  interest 
secured  by  the  said  indenture  of  mortgage  have  been  paid,  to  be 
paid  by  the  Fit  a  sum  equal  to  one  third  part  of  the  clear  net  profit 
rent  or  rents  derived  or  to  be  derived  from  all  or  any  leases  or  lease, 
tenancy  agreements  or  agreement  for  the  time  being  subsisting 
between  the  Pit  and  any  under-tenants  or  under-tenant  of  the  pre- 
mises demised  by  the  said  indenture  of  mortgage  or  any  part  thereof, 
such  share  of  net  profit  rental  being  payable  from  time  to  time  when 
and  as  soon  as  the  same  shall  be  received  by  the  Fit,  and  the  amount 
of  the  net  profit  rental  being  ascertainable  in  manner  in  the  said 
indenture  of  mortgage  provided ;  And  the  Pit  by  her  counsel  agreeing 
to  treat  the  notice  dated  &c.  as  withdrawn,  Take  an  account  of  what  is 
due  to  the  Deft  for  instalments  of  principal,  interest,  costs,  and  share 
of  profit  rental  according  to  the  above  declaration ;  And  Let  the 
amount  which  shall  be  certified  to  be  due  on  taking  such  account  be 
paid  out  of  the  £ —  [by  the  judgment  ordered  to  he  paid  by  the  Pit  to  the 
Deft  andf  in  ease  of  appeal,  to  be  deposited  *^/or  the  benefit  of  the  party 
ultimately  found  entitled  thereto  "]  at  Messrs.  B.  &  Co.'s  bank ;  And 
Ijet  the  residue  of  the  said  sum  be  paid  to  the  Pit. — Santley  v.  Wilde^ 
C.  A.,  4  Aug.  1899,  B.  2877;  (1899)  2  Ch.  474,  C.  A. 


16.  Declaration  that  notmthstanding  Form  of  Reconveyance  Charge 

kept  alive. 

DxcLABB  that  the  Pit,  the  tenant  for  life  in  remainder  under  the  said 
aettlement,  having  paid  off  the  said  mortgage  out  of  his  own  moneys, 
became  and  ia  entitled  to  have  the  same  kept  alive  for  his  own  benefit, 
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and  thai  notwitlistaiiding  the  foim  of  such  reconveyance  the  sum  of 
£ —  secured  by  the  said  mortgage  now  constitutes  a  charge  upon  the 
property  therein  comprised  in  priority  to  the  said  settlement. — Giffod 
V.  Fxtzhardinge,  North,  J.,  12  May,  1899,  A.  2149 ;  (1899)  2  Ch.  32. 


17.  Declaration  that  subsequent  Incumbrancers  bound  by  Order 

of  Court. 

TJpoN  motion  by  way  of  appeal  &c.  by  Court  for  T.  B.  and  A.  E. 
[^purchasers  of  two  lots  of  land  sold  pursuant  to  order,  and  applicants  for 
an  order  in  the  Court  below  that  their  conveyances  might  be  settled  by  ike 
Judge]  &c.,  Discharge  the  said  order  dated  &c.,  And  Declare  that  the 
applicants  T.  B.  and  A.  E.  are  entitled  to  have  the  properties  purchased 
by  them  respectively  conveyed  to  them  for  an  estate  in  fee  simple  free 
from  incumbrances,  and  are  entitled  to  have  their  conveyances  settled 
on  that  footing ;  And  Declare  that  the  draft  conveyances  as  already 
settled  by  the  Judge  are  not  such  as  the  purchasers  are  bound  to 
accept ;  And  Declare  that  the  order  for  sale  dated  &c.  is  valid  against 
all  incumbrancers  on  the  property,  and  that  none  of  such  incumbranceia 
could  set  up  their  respective  charges  against  any  purchaser  under  the 
said  order  or  any  person  claiming  under  such  purchaser;  And  Lei 
proper  conveyances  having  regard  to  the  aforesaid  declarations  be 
settled  by  the  Judge  in  case  the  parties  difEer ;  And  Declare  that  if  the 
vendors  are  imable  to  prevail  on  the  first  mortgagees  to  execute  con- 
veyances in  accordance  with  the  declarations  aforesaid,  the  said  T.  B« 
and  A.  E.  are  entitled  to  be  discharged  from  their  said  respective  piur- 
chases,. and  are  to  be  at  liberty  in  that  event  to  apply  as  to  repaymenl 
of  any  moneys  paid  by  way  of  deposit  or  ia  payment  of  purchaae- 
money,  and  as  to  the  costs  and  expenses  of  investigating  the  title,  and 
(without  prejudice  to  any  question)  as  to  repayment  of  any  moneys 
expended  by  the  purchasers  or  either  of  them  upon  the  property 
purchased  by  them  respectively,  and  as  to  damages  or  otherwise. — 
Mostyn  v.  M,,  0.  A.,  4  Aug.  1893,  B.  1291 ;  (1893)  3  Oh.  376,  C-  A. 


NOTES. 
RIGHT  TO  FOEECLOSE. 


A  mortgage  being  considered  in  equity  as  a  pledjge  to  secure  money,  the 
mortgagee  is  assisted  in  recovering  his  money  by  a  judgment  of  foreclosni^ 
and  tiie  mortgagor  in  recovering  his  property  by  a  judgment  of  redemptioii. 

By  the  Jud.  Act,  1873,  s.  34,  all  causes  for  the  redemption  or  foredosuire 
of  mortgages  are  assigned  to  the  Chancery  Division  of  the  High  Coixrfc,  and  a 
form  of  indorsement — ^in  actions  by  mortgagees,  for  an  aoooimt  of  wliat  is  due 
for  principal,  interest  and  costs,  and  to  enforce  the  mortga^  by  foreclosure  or 
sale ;  in  actions  by  mortgagors,  for  an  account  of  what  (if  anything)  is  due 
on  the  mortgage,  and  to  redeem  the  property  comprisea  therein — as  siveii 
B.  S.  C,  App.  (A.),  Part  m.,  Sect.  I.,  4,  5,  6a.  ® 

'  By  the  Counly  Courts  Act,  1888,  s.  67,  the  County  Courts  have  all  tlie  po^rar 
and  authority  ox  the  High  Court  in  actions  for  foreclosure  or  redemptioii  or 
for  enforcing  any  mortgage,  charge  or  lien  where  the  mortg^ige,  &o«    doee  nol 
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exceed  in  amount  500/. ;  and  the  action  must  be  brought  in  the  County  Court 
of  the  district  in  which  the  land,  &c.,  subject  to  the  mortgage,  &o.,  is  situate : 
sect.  75. 

A  mortgagee  suing  for  foreclosure  of  a  mortgage  below  that  amount  is  not 
limited  to  such  co-ts  only  as  he  would  have  obtained  in  the  County  Court : 
Brown  v.  Rye,  17  Eq.  343. 

The  jud^ent  of  foreclosure  being  a  judgment  in  peraonamj  depriving  the 
mortgagor  of  his  personal  right  to  redeem,  may  be  made  in  respect  of  a 
mortgage  between  an  English  mortgagor  and  mortgagee  of  land  in  a  colony 
or  abroad:  Paget  v.  Ede,  18  Eq.  118 ;  Toller  v.  Carteret,  2  Vem.  494 ;  Colyer 
V.  Finch,  5  H.  L.  C.  915 ;  Be  Hawthorne,  Graham  v.  Massey,  23  Ch.  D.  743  : 
and  see  Penn  v.  L.  Baltimorey  2  L.  C.  Eq.  1047 ;  1  L.  C.  Eq.  755,  7th  ed. ; 
et  sup.  Vol.  I.,  pp.  737  et  «cy. 

A  mortgagee  naving  obtamed  judgment  for  foreclosure,  the  Deft  mortgagor 
has  a  right  to  insist  on  the  account  being  brought  in,  notwithstanding  the 
estate  is  alleged  to  be  deficient :  Taylor  v.  Mostyn,  25  Ch.  D.  48,  C.  A. ;  but 
only  on  giving  proper  security  against  the  expense :  see  Exchange  and  Hop 
Warehoitses  v.  Aswc,  of  Land  Financiers,  34  Ch.  D.  195. 

Joinder  of  Causes  of  Action,"] — By  O.  xvm,  2,  **  No  cause  of  action  shall, 
unless  by  leave  of  the  Court  or  a  Judge,  be  joined  with  an  action  for  the 
recovery  of  land,  except  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
or  double  value  in  respect  of  the  premises  claimed,  or  any  part  thereof,  and 
damages  for  breach  of  any  contract  imder  which  the  same  or  any  part  thereof 
are  held,  or  for  any  wrong  or  injury  to  the  premises  claimed. 

"  Provided  that  nothing  in  this  order  contained  shall  prevent  any  Fit  in  an 
action  for  foreclosure  or  redemption  from  asking  for  or  obtaining  an  order 
against  the  Deft  for  delivery  of  the  possession  of  the  mortgaged  property  to 
the  Pit  on  or  after  the  order  absolute  for  foreclosure  or  redemption,  as  the 
case  may  be,  and  such  an  action  for  foreclosure  or  redemption,  and  for  such 
delivery  of  possession,  shall  not  be  deemed  an  action  for  the  recovery  of  land 
within  the  meaning' of  these  rules." 

An  objection  as  to  misjoinder  of  causes  of  action  taken  at  the  trial  was 
held  too  late :  Be  Debbon,  D.  v.  Coll^,  W.  N.  (88)  104. 

In  an  action  for  the  recovery  of  land,  a  Deft  who  reHes  on  an  equitable 
title  is  in  the  same  position  as  a  Pit  who  relies  on  such  a  title,  and  must  set 
out  the  facts  and  state  the  assurances  on  which  he  relies  in  his  pleadings : 
SuUliffe  V.  James,  27  W.  E.  750 ;  40  L.  T.  875. 

Ptrsonal  Payment.] — A  mortgagee  is  entitled  now  to  combine  in  one  action 
his  rieht  to  personal  judgment  on  the  covenant  with  foreclosure,  and  there- 
fore, Ta)  if  tne  amount  of  the  debt  and  interest  is  proved,  admitted  or  agreed, 
to  iuagment  for  immediate  payment ;  (b)  if  not,  to  an  account  of  principal 
and  interest,  and  judgment  for  payment  of  the  whole  amoimt  immediately 
the  same  is  certified,  unless  the  Judge,  in  his  discretion,  gives  time ;  and 
{sembHA  one  month  is  a  reasonable  time. 

In  tne  order  for  personal  payment,  the  costs  will  be  limited  to  such  as 
would  have  been  incurred  if  the  action  had  been  brought  only  for  payment 
of  the  debt :  Farrer  v.  Lacy,  Hartland  <fe  Co.,  31  Ch.  D.  42,  C.  A. ;  see  Form  4, 
»9tp.  p.  1897 ;  and  see  Bissett  v.  Jones,  35  Ch.  D.  635 ;  Dymond  v.  Croft,  3 
Ch.  1).  512 ;  E.  PcmlrH  v.  F.  Hill,  (1893)  1  Ch.  277,  281,  282,  C.  A. 

Where  a  personal  order  for  payment  is  sought,  the  statement  of  claim 
Fliould  contain  an  express  statement  of  the  covenant  for  payment :  Law  y, 
rhilby,  56  L.  T.  230;  35  W.  B.  401 ;   Wethered  v.  Cox,  W.  N.  (88)  165. 

Where  an  account  only  is  asked  for,  the  Pit  cannot  have  immediate 
judgment  for  payment,  though  a  specified  sum  is  alleged  to  be  due,  and  the 
i>eft  has  made  default  in  pleading:  Faithfull  v.  Woodley,  43  Ch.  D.  287. 

The  account  will  be  directed  with  interest,  the  Pit  bringing  into  account 
^what,  if  anything,  shall  be  received  imder  the  judgment:  Lee  v.  Dunsford, 
JM  L.  J.  Ch.  108 ;  51  L.  T.  590 ;  and  see  Form  4,  sup.  p.  1897. 

An  order  for  sale  is  not  equivalent  to  a  stay  of  proceedings  on  the  personal 
iudg:ment,  so  as  to  prevent  a  bankruptcy  notice  issuing  thereon :  Be  Kelday, 
£rf.  Meston,  W.  N.  (88)94  ;  36  W.  K.  585. 

A  purchaser  made  co-Deft  if  he  redeems  will  be  entitled  to  have  the  personal 
j-udement  transferred  to  him  as  being  one  of  the  seciuitiee :  Oremough  v. 
I.iWer,  15  Ch.  D.  93. 


1906  Mortgages.  [chap,  xlyii. 

Where  the  debt,  disputed  by  the  defence,  was  admitted  at  the  hearing,  tilie 
Court  declined  to  grant  a  month  for  payment :  IntUmt  v.  Elmslie,  64  L.  T. 
730 ;  34  W.  E.  692. 

A  a  to  the  meaning  of  the  word  **  month,"  see  HvUon  v.  Brovm,  W*  N.  (81) 
116. 

As  the  order  in  Form  4,  p.  1897,  covers  principal  and  interest  down  to  the 
date  of  the  certificate,  it  is  improper  for  the  mortgagee  to  bring  a  second 
action  to  recover  any  part  of  such  interest :  E,  Povlett  v.  F.  Hilly  (1893)  1  Ch. 
277,  C.  A. 

Possession.'] — Where  possession  is  claimed,  the  judgment  should  contain  a 
direction  ^at,  in  default  of  the  Deft  redeeming,  he  should  deliver  up  poeaee- 
sion  to  the  Pit :   Williamson  v.  Burragey  66  L.  T.  702. 

The  Court  declined  to  order  delivery  of  possession  to  the  receiver  b^ore 
trial,  though  there  was  evidence  that  the  property  was  liable  to  injuiv 
through  tiie  conduct  of  the  mortgagor's  represves :  Taylor  v.  Soper,  W.  N. 
(90)  121 ;  62  L.  T.  828. 

Originating  Summons.'] — By  O.  LV,  5a,  the  procedure  by  originating 
smnmons  is  extended  to  me  following  relief  sought  in  respect  of  mortga^ 
viz.,  sale,  foreclosure,  delivery  of  possession  by  the  mortgagor,  redemption, 
reconveyance,  delivery  of  possession  by  the  mortgagee ;  and  by  r.  6d,  lid 
persons  to  be  served  in  such  cases  are  those  who,  under  the  existinc^  practice 
m  the  Chancery  Division  would  be  proper  Defts  to  an  action  for  the  like  relid. 

The  Court  refused  under  this  rule  to  decide  a  question  of  priority  between 
mortgagees;  and  qucere  whether  it  has  jurisdiction  to  do  so:  Be  OileSj  Rtd 
and  Personal  Advance  Co,  v.  Mickelly  43  Ch.  D.  391,  C.  A. ;  et  v.  5up.p.  1479. 

Before  this  rule  the  equivalent  of  a  foreclosure  judgment  could  not,  it 
seems,  be  obtained  by  summons  under  0.  xv :  see  Clover  v.  Wilts  Buildinq 
Society,  50  L.  T.  382 ;  Blake  v.  Harvey,  29  Ch.  D.  827,  C.  A. :  questionrng 
Smith  V.  Davies,  28  Ch.  D.  650. 

And  see  as  to  the  procedure  under  these  rules,  Dan.  806,  806 ;  D.  C.  F. 
623  et  seq. 

Order  in  Chambers — Summons  for  Directions,'] — ^Whether  the  Court  has 
power  on  a  summons  for  directions  to  make  an  order  for  foreclosure,  quaere  * 
but  if  such  an  order  is  made  and  the  jurisdiction  of  the  Master  is  un- 
questioned, the  order  must  stand :  Horton  v.  Bosson,  W.  N.  (99)  38,  0.  A« 

Summary  Judgment,!^— -Whsr^  there  is  a  question  of  account,  Deft  ought, 
except  under  very  special  circumstances,  to  have  leave  to  defend  without  any 
payment  into  Court:  Wallingford  v.  The  MutvAd  Society,  5  App.  Oa.  685. 
In  such  case  judgment  should  be  signed  as  security  only  for  what  should  be 
found  due  on  the  account,  without  power  to  issue  execution  except  by  leave 
of  Court,  Deft  being  required  as  a  condition  to  consent  to  the  immediate 
taking  of  such  account. 

A  writ  claiming  foreclosure  or  sale  and  receiver,  besides  payment  of  debt 
and  interest,  is  not  specially  indorsed  so  as  to  entitle  the  I^lt  to  sumznaxy 
judgment:  Imbert.  Terry  v.  Carver,  34  Ch.  D.  506,  citing  Hill  v.  SidebttUom, 
47  L.  T.  224 ;  and  distinguishing  Bissett  v.  Jones,  32  Ch.  D.  635. 

A  mortgagee  can  maintain  an  action  for  the  debt  and  interest  by  a  specaally 
indorsed  writ  under  O.  xrv,  although  he  has  appointed  a  receiver;  but  when 
there  appears  to  be  a  question  as  to  the  true  state  of  account,  leave  to  defend 
will  be  granted:  Lynde  v.  Waithman,  (1895)  2  Q.  B.  180,  C.  A.;  explaining 
Poulett  V.  HiU,  (1893)  1  Ch.  277,  0.  A. 

Where  the  Deft  did  not  appear  at  the  trial,  an  affidavit  of  service  of  notice 
of  trial  was  held  unnecessary :  Baird  v.  East  Biding  Club,  W.  N.  (91)  144. 

Time.] — ^In  the  absence  of  any  special  contract,  a  mortgagee  may  bring  Ids 
action  for  foreclosure  at  any  tmie  after  default ;  and,  even  though  he  may 
have  agreed  not  to  call  in  the  money  for  a  certain  time,  it  will  oe  iiTiplitfaS 
without  express  stipulation  that  the  postponement  was  conditional  on  pune- 
tual  payment  of  interest ;  and  if  the  property  be  leasehold,  on  observance  of 
the  covenants:  Seaion  v.  Twyford,  11  Eq.  691;  Burrowes  v.  Molloy^  2  JT.  & 
Lat.  621,  626 ;  Edwards  v.  Martin,  25  L.  J.  Ch.  284;  4  W.  R.  219 ;  thoi]^ 
the  default  may  have  been  waived  by  subsequent  acceptance  of  interost: 
Langridge  v.  Payne,  2  J.  &  H.  423 ;  see  also  Keene  v.  Biscoe,  8  Ch.  D.  201. 

A  stipulation  postponing  the  right  to  redeem  is,  however,  unnsoal. 
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beixij^  difladvantageous  to  the  mortgagor,  will  not,  in  a  mortgage  from  a  client 
to  his  solr,  be  supported :  Cowdry  v.  Day,  1  Giff.  316 ;  and  see  Talbot  v.  Brad- 
dill,  1  Ver.  183. 

As  to  parties  to  foreclosure  and  redemption  actions,  v.  inf.  pp.  1932  sea. 

A  mortgagee  may  sue  after  notice  to  pay  off ;  indeed  after  tender,  subject 
to  the  risk  of  costs  if  the  proper  amount  has  been  tendered,  and  after  a 

J'udgment  for  redemption :  Orugeon  y.  Qerrard,  4  Y.  &  C.  119 ;  and  though 
le  has  received  part  of  the  debt,  if  not  fully  paid :  Palmer  t.  Hendrie^  27 
Beay.  349,  351 ;  Lockhart  y.  Hardy ^  9  Beav.  349.  And  his  right  remains 
after  giving  a  receipt  in  full,  and  deliyering  the  title  deeds,  if  vuuable  secu- 
rities taken  in  payment  subsequently  prove  of  less  than  the  estimated  value, 
unless  such  securities  were  taken  in  substitution  for  the  original  mortgage : 
Tetd  V.  Carruthers,  2  Y.  &  C.  C.  31 ;  Shore  v.  S.,  2  Ph.  37«. 

A  mortgagee  who  has  taken  admon  proceedings  te  recover  the  money  is 
bound  to  accept  in  satisfaction  his  principal  money  and  costs  with  interest  up 
to  the  time  of  payment,  tiiough  sucn  payment  was  made  before  the  expiration 
of  a  notice  to  pay  off  subsequently  given  to  him  by  the  exor  of  the  mortgagor : 
Be  Alcock,  PrescoU  v.  Fhinps,  23  Ch.  D.  372,  C.  A. 

The  six  months'  time  for  redemption  given  by  the  common  form  of  judg- 
ment is  for  the  behoof  of  morteagee  as  well  as  mortgagor,  and  the  mortgagor 
cannot  redeem  at  an  earlier  &te  on  payment  of  principal,  interest  to  such 
date  and  oofite:  HUl  v.  Bowlands,  (1897)  2  Ch.  361,  C.  A. 

Securities  en/arceahle  by  Foreclosure.^ — ^The  Court  will  usually  direct  a 
mortgagee  holding  collateral  securities  first  to  realize  them,  and,  subject 
thereto,  grant  him  a  foreclosure :  Dyson  v.  Morris,  1  Ha.  423. 

Subject  to  any  entry  to  the  contrary  on  the  register,  the  registered  pro- 
prietor of  a  registered  charge  may  enforce  a  foreclosure  or  sale  of  the  luid 
(Jiareed  in  the  same  manner  and  imder  the  same  circumstances  in  and  under 
irhi<£  he  might  enforce  the  same  if  the  land  had  been  transferred  to  him  by 
'way  of  mortgage,  subject  to  a  proviso  for  redemption,  &c. :  Land  Transfer 
Act,  1875  (38  &  39  y.  c  87),  s.  26;  see  on  this  section,  Brickdale,  161. 

llie  Court  will  give  the  oenefit  of  foreclosure  to  any  lender  of  money  on 
xeal  security,  unless  the  terms  of  the  instrument  giving  the  security  prealude 
it :  Balfe  v.  Lord,  2  D.  &  War.  480 ;  and  wiU  give  tne  owner  of  the  esteto 
time  to  redeem :  Bdl  v.  Carter,  17  Beay.  11.  But  foreclosure  will  not  be 
adjudged  of  an  estate  conveyed  in  trust  to  stand  charged  with  a  sum  of 
money  and  interest,  with  power  of  sale  in  default  of  payment :  Sampson  v. 
PaUisfm,  1  Ha.  533 ;  and  see  Exp.  Price,  14  Jur.  53 ;  Jenkin  v.  Row,  5  D.  &  S. 
107  ;  Watson  v.  Waltham,  2  Ad.  &  Ell.  485  ;  Schweitzer  v.  Mayhew,  31  Beav. 
37 ;  Kerridc  y.  Saffery,  7  Sim.  317  ;  but  such  a  security  is  redeemable. 

If  the  transaction  be  a  sale,  with  a  stipulation  for  repurchase,  there  cannot 
be  foreclosure  or  redemption :  Goodman  v.  Grierson,  2  Ba.  &  B.  278 ;  Alderson 
T-  White,  2  D.  &  J.  97 ;  Ogden  v.  Battams,  1  Jur.  N.  S.  791 ;  Williams  v.  Ov-en, 
5  My.  &  C.  303 ;  Perry  v.  Meadowcroft,  4  Beav.  202 ;  and  see  Gossip  v.  Wright 
(H.  t.),  17  W.  B.  1137  ;  affirming  11  W.  E.  632. 

If  the  transaction  be  really  a  mortgage,  it  would  be  fraud  in  the  mortgagee 
to  attempt  to  hold  the  property  absolutely,  and  parol  evidence  is  admissible 
to  prove  such  fraud :  Li.%coln  v.  Wright,  4  D.  &  J.  16 ;  Be  D.  Marlborough, 
Davis  V.  Whitehead,  (1894)  2  Ch.  133 ;  Boche/oucauJd  v.  Boustead,  (1897)  1  Ch. 
196,  C.  A. ;  Lewin  on  Trusts,  10th  ed.  p.  54 ;  and  similarly  a  conveyance  at 
an  undervalue  un&irly  obtained  from  a  person  who  desired  to  mort^E^  will 
be  set  aside  and  treated  as  a  mortgage :  Douglas  v.  Culverwell,  3  Giff.  251. 

The  remedy  of  an  equiteble  mort^etgee  by  deposit  of  title  deeds  has  been 
settled,  after  some  conflict  of  auQiority,  to  be  foreclosure  and  not  sale : 
James  v.  J.,  21  W.  B.  522  (and  cases  there  classified) ;  16  Eq.  153;  and  see 
Sect.  Vin.,  "EqUITABLB  MOBTaAOES,"  inf.  pp.  2052,  2053. 

The  remedy  of  a  judgment  creditor  who,  under  the  Judgmente  Act,  1838 

SI  A  2  y.  c  110),  s.  13,  was  in  the  position  of  an  equiteble  mortgagee  (see 
ETjtp.  Boyle,  3  D.  M.  &  G.  530),  has  been,  after  some  conflict  of  authority, 
settled  to  be  foreclosure  and  not  sale:  Sadler  v.  Worley,  (1894)  2  Ch.  170; 
Fiah.  ICort.  5th  ed.  481  Hseq.;  and  see  iZe  Owen,  (1894)^3  Ch.  220 ;  and  the 
Court  has  refused  to  direct  a  sale  without  the  consent  of  tne  judgment  debtor : 
Jones  y.  Baiht,  17  Beav.  582 ;  London  Monetary,  &c.  Co.  v.  Brown,  13  W.  B. 
490 ;  12  L.  T.  199 ;  and  see  Matthews  v.  Gooday,  8  Jur.  N.  S.  90 ;  31  L.  J. 
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Ch.  282 ;  6  L.  T.  572 ;  10  W.  B.  148.  But  by  the  Judgment  Law  Amend- 
ment Act,  1864(27  &  28  V.  c.  112),  8.  4,  v.  inf.  p.  2072,  every  creditor  to  whom 
any  land  of  his  debtor  ehall  have  been  actually  deliverea  in  execution  by 
virtue  of  any  judgment,  statute  or  recognizance  (obtained  since  the  pafiang 
of  the  Act,  29  July,  1864,  see  Re  Isle  of  Wight  Ferry  Co.,  11  Jur.  N.  S.  279; 
34  L.  J.  Ch.  194 ;  12  L.  T.  263),  is  entitled  forthwith,  or  at  any  time  afte^ 
wards  while  the  registry  of  such  writ  or  process  shall  remain  in  force,  to 
obtain  from  the  Court  of  Chancery  an  order  for  the  sale  of  his  debtor^s 
interest  in  such  land,  &o. 

And  see  Sect.  X.,  *' JuDGMEirrs,"  in/,  pp.  2068  et  eeq, ;  Fish.  Mort 
481  et  aeq, 

A  provision  in  a  trust  deed  that  the  trustees  shall  be  "  entitled  to  a  charge 
by  way  of  mortgage  on  the  estate "  for  moneys  advanced  by  them  to  the 
settlor,  or  for  paying  off  incumbrances,  does  not  give  the  trustees  the  right  to 
foreclose,  but  simply  a  charge  which  may  be  realized  by  sale :  Tennani  t. 
Trenchard,  4  Ch.  637,  Form  14,  p.  2049  inf. 

Matters  affecting  the  Bight  to  Foreclose.'] — The  usual  power  of  sale  does  no* 
affect  the  mortgagee's  right  to  foreclose :  Perry  v.  Keaiie,  Coote,  App.  582. 

He  might  foreclose  after  taking  the  mortgagor  in  execution  under  a  ca. 
8a. :  Davis  v.  Battine^  2  Buss.  &  M.  76 ;  and  although  tJie  discharge  of  a 
judgment  debtor  from  custody  under  a  ca.  sa.  operated  as  a  satisfaction  of 
the  judgment  (by  1  &  2  V.  c.  110,  and  27  &  28  V.  c.  112,  made  under  certain 
conditions  a  charge  upon  the  land),  it  is  provided  by  the  Debtors  Act,  1869 
(32  &  33  y.  c.  62J,  that  no  imprisonment  under  sect.  5  shall  operate  as  a 
satisfaction  or  extinguishment  of  any  debt,  demand,  or  cause  of  action :  see 
Bobbins  on  Mort.  868. 

A  mortgagee  who  has  assigned  the  mortage  debt  with  an  express  reser- 
vation of  the  benefit  of  the  security  is  entitled  to  foreclose :  MorJey  v.  M.^ 
25  Beav.  253 ;  as  also  the  transferee  of  a  mortgage  subject  to  any  equitiee 
arising  from  payments  made  bond  fide  by  the  mort^gor  without  nouco  of  the 
transfer:  Witherington  v.  Tate,  4  Ch.  288;  see  also  Haywood  v.  Gregg, 
24  W.  B.  157 ;  Diopon  v.  Winch,  (1900)  1  Ch.  736,  0.  A. ;  Turner  t.  Smith, 
(1901)  1  Ch.  213. 

A  personal  covenant  by  a  mortgagee  not  to  proceed  for  recovery  of  the 
mortgage  money  without  first  giving  certain  notice,  does  not  affect  the  ri^t 
of  the  transferee  of  the  mortgage,  who  has  made  a  further  advance,  tlie  mort- 
gagor  agreeing  that  the  property  shall  not  be  redeemable  until  payment  of 
the  whole  amount  due,  to  sue  for  an  account  and  payment,  or  £>reclo0cae, 
without  giving  the  notice :  Haywood  v.  Gregg,  24  W.  B.  157. 

Purchasers  for  value  without  notice  of  a  prior  mortga^  affecting  the  pro- 
perty, and  fraudulently  suppressed  at  the  time  of  meir  purchase,  will  be 
treated  as  purchasers  of  the  equity  of  redemption,  and  are  liable  to  fore- 
closure, but  will  not  be  ordered  by  the  judgment  to  deliver  up  the  title* 
deeds :  Heath  v.  Crealock,  10  Ch.  22  ;  Greene  v.  Foster,  22  Ch.  D.  566 ;  Wald^ 
V.  Gray,  20  Eq.  238 ;  Hunt  v.  Elmes,  2  D.  F.  &  J.  578.  And  see  Sect.  XT., 
inf.  pp.  2112,  2113. 

A  person  entitled  to  the  benefit  of  an  equitable  charge  created  by  tdH 
upon  a  reversionary  interest  in  land  has  no  remedy  by  way  of  foreclosure,  bat 
only  by  way  of  sale  or  mortgage  of  such  interest:  Be  Owen,  (1894J  3  Cb. 
220 ;  and  so  in  the  case  of  a  person  having  a  charge  under  the  Judgments 
Act,  1838  (1  &  2  V.  c.  110),  s.  14  (v.  stijp.  p.  480):  D'Auvergne  v.  Coopfr^ 
W.  N.  (99)  256. 

As  to  the  effect  of  sham  mortgages  on  the  title  of  a  purchaser  for  T'alae 
without  notice,  see  Keate  v.  Phillips,  18  Ch.  D.  560. 

Mortgagees  haying  a  right  of  distress  to  enforce  payment  of  interest  ^^bsxD 
be  allowed  to  distrain,  after  a  winding-up,  for  interest  accrued  wbile  tl^ 
liquidators  were  in  possession,  but  not  for  arrears  accrued  before  the  'windlxk^^- 
up:  Be  Brown,  Bayley  and  Dixon,  Exp.  Boherts,  18  Ch.  D.  649;  and  see  Si 
Higginshaw  Mill  and  Spinning  Co.,  (1896)  2  Ch.  544,  C.  A.,  where  leav^e  tx] 
distrain  for  interest  accrued  since  the  liquidators  and  receivers  took  poBeesce^^sa 
was  refused,  their  possession  being  for  me  benefit  of  the  mortgagee  as  veslX  si 
of  the  company,  and  the  position  of  a  mortgagee  was  differentiated  from 
of  a  landlord. 
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The  role  that  a  mortgagor  of  a  renewable  lease  cannot  hold  a  renewed 
lease,  except  subjeot  to  the  mortgage,  applies  in  fayour  of  the  mortgagee  as 
against  a  subsequent  mortgagee  of  the  reyersion  purchased  by  the  mort- 
gagor: Leigh  v.  Burnett^  29  Ch.  D.  231;  Bakestraw  v.  Brewer,  2  P.  Wms. 
511;  and  see  Lewin,  198,  199. 

Any  special  circumstance  or  fact  affecting  the  amount  due  from  the  mort- 
gagor to  the  mortgagee  in  a  foreclosure  action— such  as  a  yaluation  of  the 
security  in  bankruptcy — should  be  pleaded  or  brought  to  the  attention  of  the 
Court  before  the  usual  foreclosure  judgment  is  made,  in  order  that  a  direction 
may  be  ^yen  to  the  Master  to  haye  regard,  in  taking  the  account,  to  such 
special  circumstance  or  fact ;  if  this  is  not  done  at  the  trial  no  such  question 
can  be  subsequently  raised  on  taking  the  account :  Sangumetti  y.  Stuckey^a 
Bank  (No.  2),  (1896)  1  Ch.  502. 

Amount  due,"] — The  mortgage  deed  will  be  primd  fade  eyidence  of  the 
amount  due:  see  Bktck/ord  y.  Davis,  4  Ch.  304,  309;  and  will,  if  supported 
by  the  mortgagee's  oatii,  be  conclusiye,  unless  there  be  ground  to  suspect 
fraud :  Piddock  y.  Bromn,  3  P.  Wms.  289 ;  or  unless  the  mortgage  be  from 
client  to  solr ;  see  Fish.  Mort.  822 ;  Bobbins,  1023 ;  if  the  security  be  for  a 
running  account,  the  amount  actually  due  must  be  proyed:  Melland  y. 
Gray,  2  Y.  &  C.  C.  199. 

A  transferee,  who  paid  for  the  mortgage  less  than  the  amount  due,  is 
entitled  to  receiye  the  whole  sum  due,  unless  in  a  fiduciary  relation  to  the 
mortgagor :  Batchelor  y.  Middleton,  6  Ha.  75 ;  so  the  owner  of  the  eaui^  of 
redemption,  subject  to  two  charges  not  created  by  himself,  may  buy  uie  first, 
and  use  it  to  its  full  extent,  without  reference  to  the  amount  for  which  he 
lias  purchased  it,  to  protect  himself  against  the  second :  Davis  y.  Barrett,  14 
Beay.  542. 

Bankruptcy,'] — ^By  the  Bankruptcy  Act,  1883,  s.  39,  Sched.  IE.,  rr.  9  e^  seq, 
(as  under  the  Act  of  1869,  ss.  12,  16  (5)),  the  right  of  a  creditor  holding  any 
•*  mortgage,  charge  or  lien  "  (as  to  the  meaning  of  these  words,  see  Re  Hallett, 
Exp.  Cocks,  Biddulph  &  Co.,  (1894)  2  Q.  B.  256,  C.  A.)  on  the  property  of  a 
bankrupt  or  any  part  thereof,  as  a  security  for  a  debt  due  to  nim  from  the 
bankrupt  (sect.  168),  to  realize  such  security,  remains  unaffected. 

Accordingly  a  mortgagee  is  not  ^reyented  by  the  bankruptcy,  or  by  the 
appointment  of  a  trustee  in  liquidation  of  the  anairs  of  the  mortgagor,  from 
ootaining  foreclosure :  White  y.  Simmons,  6  Ch.  555 ;  Coulthurst  y.  Smith,  29 
li.  T.  243,  714;  and,  in  the  case  of  a  mortage  by  deposit,  will  not  be 
oompelled  to  giye  up  the  title  deeds  forming  his  security :  Exp.  Pannell,  Re 
England,  6  Ch.  D.  335,  C.  A. ;  Exp.  Ditton,  1  Ch.  D.  557,  C.  A. ;  and  the 
trostee  in  bankruptcy  of  an  equitable  mortgagee  may  bring  his  action  for 
foreclosure  instead  of  applying  in  bankruptcy  for  a  sale :  Waddell  y.  Toleman, 
9  Ch.  D.  212 ;  but  semble,  m  a  proper  case,  and  where  a  sale  cannot  be  carried 
out,  the  Court  of  Bankruptcy  nas  jurisdiction  to  direct  a  foreclosure :  Exp, 
JFTeicher,  Re  Hart,  9  Ch.  J).  381,  385 ;  10  Ch.  D.  610,  C.  A. 

If  instead  of  realizing  his  security  he  proyes  in  the  liquidation  for  his  debt, 
and  ^yes  up  his  security,  the  trustee  is  entitled  to  hold  it  for  the  benefit  of 
the  ^neral  creditors,  and  the  rights  of  subsequent  mortgagees  are  not 
accelerated :  Cracknall  y.  Janson,  6  Ch.  D.  735. 

A  mortgagee  of  a  co.  which  is  being  wound  up  is  entitled  to  commence  or 

Srooeed  with  a  foreclosure  action  except  on  special  grounds  to  the  contrary : 
le  jD,  Lloyd  &  Co.,  Lloyd  y.  D.  Lloyd  &  Co.,6  Ch.  D.  339,  C.  A. ;  St.  Cuth- 
heri,  Ac.  Co.,  "W.  N.  (66)  91  (reyersing  35  Beay.  384);  Marshall  y.  Glamorgan 
Tr€m  Co.,  7  Eq.  133;  Re  Longendale  Co.,  8  Ch.  D,  150;  and  see  Re  Pound, 
San  and  Hutchins,  42  Ch.  D.  402,  C.  A. 
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3efore  &e  Forfeiture  Act,  1870  (33  &  34  Y.  c.  23),-— by  which  forfeiture  or 
esoli^at  in  oasee  of  confession,  conyiction,  or  judgment  of  felony  is  abolished 
(aect^  1),  and  the  Crown  is  authorized  to  commit  the  custody  or  management 
otf  i^^  ooiiTicf  B  property  to  an  admor  to  be  appointed,  fto.  (sect.  9),  in  whom 


1910 


Mortgages. 


[chap.  ttYn. 


all  real  and  personal  property,  including  choses  in  action,  to  which  tha 
convict  was  at  the  time  of  his  conviction,  or  should  afterwards,  while  subject 
to  the  operation  of  the  Act,  become  or  be  entitled,  is  to  vest  for  all  estate  or 
interest  of  the  convict  therein  (sect.  10),  with  absolute  power  to  let,  mortgage, 
sell,  convey  and  transfer  any  part  of  such  property  (sect.  12),  to  pay  costs, 
debts,  make  compensation  to  persons  injured,  and  allowanoes  to  the  conTict*s 
family :  sects.  13,  16 ;  see  Bup,  p.  1652 — ^foreclosure  was  not  directed  aeunsi 
the  Crown,  but  the  mortgagee  was  directed  to  hold  until  l^e  Crown  ^ould 
redeem :  see  Reeve  v.  A.G*^  2  Atk.  223 ;  or  until  the  security  should  be  satu- 
fied :  Hodge  v.  A.  (?.,  3  Y.  &  C.  342. 

But,  though  the  Crown  (and  now  it  seems  the  admor  appointed  by  the 
Crown  under  33  &  34  Y.  c  23,  s.  9)  cannot  be  foreclosed,  and  cannot  be 
directed  to  convey  to  a  purchaser,  orders  have  been  made,  the  A.  G.  not 
objecting,  for  a  sale  of  mortgaged  freeholds  (see  Sutton  v.  Smiih^  22  Julv, 
1859,  B.  2613;  PrescoU  v.  Tyler,  1  Jur.  470 ;  2  Jur.  870 ;  Bogers  v.  MavU, 
1  Y.  &  C.  0.  4) ;  and  the  equitable  mortgagor  of  leaseholds  having  been 
convicted  of  felony,  liberty  to  apply  for  a  sale  was  given  in  the  decree  for  an 
account  and  payment  of  principal,  interest  and  costs,  with  liberty  to  the 
A.  G.  to  apply  for  payment  of  the  balance  after  deducting  the  costs:  see 
Hancock  v.  A.  (?.,  12  W.  E.  669 ;  33  L.  J.  Ch.  661 ;  10  Jur.  N.  8.  557 ;  10 
L.  T.  222 ;  and  for  the  like  decree  when  a  leasehold  interest,  part  of  the 
mortgaged  property,  had  become  vested  in  the  Crown  by  conviction  of  the 
mortgagor  for  felony,  see  Barilett  v.  /?ec«,  12  Eq.  395,  397,  Form  12,  twp. 
p.  1901. 
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STAYIKa  PROCEEDINGS  TS  FOREOLOSUBE  ACmON  ON  MOTION  BT  DEFENI>A5T 

—7  G.  n.,  C.  20. 

By  7  G.  II.  c.  20,  s.  1,  which  was  re-enacted  in  substance  by  the  Common 
Law  Procedure  Act,  1852  (15  &  16  Y.  c.  76,  s.  219),  when  any  action  shall  he 
brought  on  any  bond  for  payment  of  the  mortgage  money  or  performance  o! 
morti;age  covenants,  or  any  action  of  ejectment  by  a  mort^gee  when  no 
foreclosure  or  redemption  suit  is  depending,  on  the  person  entitled  to  redeem, 
the  defendant  in  sucn  action,  paying  to  the  mortgagee,  or  in  case  of  his  refosad 
bringing  into  Court,  principal,  interest,  and  costs,  it  shall  be  deemed  full 
satisfaction  of  the  mortgage,  and  the  Court  shall  and  may  discharge  the 
mortgagor  from  the  same,  and  compel  the  mortgagee,  at  the  cost  of  the 
mortgagor,  to  reconvey  the  property. 

By  sect.  2,  when  a  foreclosure  suit  is  depending,  the  Court  is  empowered, 
on  the  Deft's  application  and  his  admission  of  the  Pit's  title,  to  make  such  a 
decree  as  the  Pit  would  be  entitled  to  at  the  hearing.  No  new  power,  how- 
ever, was  conferred  by  this  section  on  Courts  of  Equity,  which  had  ii^erent 
jurisdiction  to  stay  proceedings  whenever  the  Deft  submitted  to  a  decree 
establishing  the  Plt*s  full  demand,  and  the  whole  relief  in  respect  of  suck 
demand,  with  costs :  see  Prcied  v.  Hull,  1  S.  &  S.  331 ;  Boys  v.  Fordj  4 
Madd.  40. 

And  independently  of  the  Act,  and  where  the  requisitions  have  not  been 
strictly  complied  with,  payment  to  the  mortgagee,  or  into  Court,  of  tlie 
amount  of  the  mortgage  debt,  will  discharge  the  mortgagor,  so  tJiat  a  fare- 
closure  action  cannot  be  maintained  against  him :  Bourton  v.  Williams^  5 
Ch.  655  (reversing  9  Eq.  297) ;  proceedings  in  a  pending  action  may  be 
stayed :  see  Paynter  v.  CareWy  Kay,  xxxvi. ;  Jone^  v.  Tinney,  V.-C.  K.  B., 
20  Dec.  1845,  cited,  Ih,  xlv. ;  Chalh'e  v.  Oivynne,  M.  B.,  11  Mardi,  1846,  JK 
xlvi. ;  or  a  sale  may  be  directed :  Paine  v.  Edtvardsy  10  W.  B.  709. 

Accordingly,  in  a  suit  against  mortgagor  and  subsequent  incumbrancers, 
proceedings  have  been  stayed  subject  to  pajrment  into  Court  by  the  moitgafor 
of  sufficient  to  cover  principal,  interest,  and  costs,  and  upon  his  undertakm^ 
to  pay  the  deficiency  (if  any)  found  due  upon  taking  the  account,  and   to 
inoemnify  the  Pit  against  any  proceedings  which  might  be  taken  by  sul 
quent  incumbrancers  for  redeeming  his  security :  France  v.  Cowper,  V.-C. 
18  April,  1871,  A.  903;  W.  N.  (71)  76. 

And  where  it  was  shown  to  be  highlv  probable  that  the  amount  due  to 
Fits  would  greatly  exceed  the  value  of  me  property,  and  that  the  costs 
further  proceedings  would  be  thrown  away,  prosecution  of  accounts 
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inquiries  was  stayed  unless  the  Defts  gave  security  for  costs:  Exchange  and 
Hop  Warehouses  v.  Assoc,  of  Land  Financiers,  34  Ch.  D.  195. 

The  mere  fact  that  an  order  for  sale  has  been  made  is  not  equivalent  to 
a  stay  of  proceedings  on  the  personal  judgment  for  the  mortgage  debt :  Re 
Keldav,  Exp.  Meston,  W.  N.  (88)  94. 

And  under  0.  xxii,  1,  a  Deft  may  at  any  time,  in  an  action  to  recover  a 
debt  or  damages,  and  before  or  at  the  time  of  delivering  his  defence,  or  by 
leave  at  any  later  time,  pay  into  Court  a  sum  by  way  of  satisfaction  or 
amends,  and  such  payment  may  be  pleaded  in  the  defence. 

The  Act  7  Gr.  11.  c.  20,  did  not  extend  to  cases  where  the  right  to  redeem 
was  disputed,  where  questions  of  priority  arose  between  incumbrancers,  where 
the  premises  were  chargeable  with  further  sums  not  appearing  on  the  mort- 
gage, nor  to  cases  where  subsequent  incumbrancers  would  bo  prejudiced : 
B.  3  (re-enacted  in  substance  by  the  Common  Law  Procedure  Act,  1852,  s.  220): 
Vaughan  v.  Lloyd,  7  Ves.  489 ;  and  see  Paine  v.  Edwards,  10  W.  E.  709 ; 
nor  to  cases  where  relief,  independent  of  foreclosure,  was  sought :  Bastard  v. 
Clarke,  7  Ves.  489. 

And  see  further  upon  this  Act,  Fish.  .Mort.  oth  ed.  359  et  seq, ;  Bobbins, 
873 — 880.    For  form  of  notice  of  motion,.8ee  D.  C.  F,  770. 


DEFECnrVE  ASSURANCES. 

The  Court  will  aid  a  mortgagee  who  has  a  defective  assurance.  If  the 
mortgage  be  under  a  power,  a  defect  in  the  manner  of  the  execution  of  the 
power  will  be  aided :  Jennings  v.  Moore,  2  Ver.  609 ;  and  see  Bankes  v.  Small, 
34  Ch.  D.  415 ;  36  Ch.  D.  716,  C.  A. ;  and  as  to  what  is  a  valid  execution  of 
a  power  to  mortgage,  see  Gepp  v.  Majendi,  21  L.  T.  168 ;  and  see  Toilet  v.  7'., 
2  X-  C.  Eq.  289.  If  a  mortgage  deed  be  inoperative  for  want  of  enrol- 
ment, or  the  like,  it  will  operate  as  an  agreement,  and  further  assurance  will 
be  decreed :  Mesiaer  v.  Gillespie,  1 1  Ves.  625 ;  and  where  mortgage  of  copy- 
hold was  by  surrender  out  of  Court,  and  before  presentment  the  mortgagor 
became  bankrupt,  the  moftgage  was  upheld  :  Taylor  v.  Wheeler,  2  Ver.  564. 

An  agreement  to  execute  a  mortgage  can  also  be  specifically  enforced : 
Hermann  v.  Hodges,  16  Eq.  18;  Ashton  v.  Corrigan,  13, Eq.  76,  in/,  pp.  2042, 
2050 ;  see  also  Chap.  L.,  '*  Specific  Performance." 

Before  the  abolition  of  fines  and  recoveries,  a.  tenant  in  tail  who  had  made 
a  defective  mortgage  assurance  might  be  decreed  to  make  a  good  title : 
Stftton  V.  Sttme,  2  AUc.  101 ;  and  though  a  defective  as8(urance  by  a  tenant  in 
tail  is,  by  the  Fines  and  Becoveries  Act,  1833  (3  &  4  W.  IV.  c.  74),  s.  40,  in- 
operative as  against  the  issue  in  tail  and  those  in  remainder,  it  may  be 
enif orced  as  an  agreement  against  himself  or  his  assignees  in  bankruptcy : 
JEd wards  v.  Applehee,  2  Bro.  C.  C.  652,  n. 

A  subsequent  perfect  assurance  by  either  tenant  in  tail  or  his  assignees 
in.  bankruptcy  will  confirm  a  prior  voidable  assurance  for  value  except 
agpainst  a  purdiaser  for  value  wimout  notice :  3  &  4  W.  IV.  c.  74,  ss.  38,  62 ; 
and  see  Bankruptcy  Act,  1883,  s.  56  (5).  which  gives  to  the  trustee  in  bank- 
ruptcy power  to  deal  with  any  property  to  which  the  bankrupt  is  beneficially 
entitled  as  tenant  in  tail  in  the  same  manner  as  the  bankrupt  might  have 
dealt  with  the  same,  and  re-enacts  and  makes  applicable  to  proceedings  in 
bankruptcy  under  the  Act  of  1883,  ss.  56—73  of  3  &  4  W.  IV.  c.  74. 

A  decree  of  foreclosure  against,  or  release  in  a  foreclosure  action  of  the 
equity  of  redemption  by,  a  tenant  in  tail,  will  bar  his  issue  and  remainders 
over:  Roscarriac  v.  Barton,  1  Ch.  Ca.  217;  Reynoldson  v.  Perkins,  ^inh.  564. 

An  acknowledgment  of  the  right  to  redeem  made  by  a  tenant  in  tail  of  a 
settled  mortgage  binds  his  issue,  and  all  in  remainder :  Pendleton  v.  Booth, 
1  Oiff.  3d;  1  D.  F.  &  J.  81. 


(ll.)  SALE. 

1.  Sale  in  Default  of  Payment 

TJstTAL  accounts ; — Direction  for  payment  to  Pit,  and  re-conveyance 
l>y  him—"  But  Let,  in  default  &c.  [Form  1,  p.  1895],  the  said  mortgaged 
VOL.  lu.  ^  s 
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liberty  to  apply  in  Chambers  for  a  sale  of  such  leaflebold  premises. 
And  this  judgment  is  to  be  also  without  prejudice  to  the  paramount 
titles  set  up  by  the  Defts  !B.  and  8.  as  regards  the  premises  affected 
thereby."— See  BartUtt  v.  Reea,  M.  B.,  21  July,  1871,  A.  2215;  12 
Eq.  395,  396. 

This  form  was  followed  in  General  Credit,  dbt.  v.  Glegg,  V.-O.  B.,  22  CL  D. 
549;  31  W.  E.  421. 

As  to  the  effect  of  33  &  34  Y.  c.  23,  abolishing  forfeitures  in  cases  of  con- 
yiction  for  felony,  see  inf,  pp.  1909,  1910,  and  9up,  p.  1652. 


13.  Foreclosure  after  Part  Payment  and  Tender. 


This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
)  t  the  Pit  and  the  Deft,  Let  the  costs  of  the  Deft  of  this  action  up  to  the 

amendment  of  the  statement  of  claim,  including  the  costs  of  the  writ 
of  summons,  be  taxed  &c. ;  And  Let  an  account  be  taken  of  what  was 
due  to  the  Pit  under  and  by  virtue  of  the  indenture  of  mortgage, 
dated  &c.,  on  the  12th  day  of  &c.,  the  date  of  the  tender  in  the  plead- 
ings mentioned;  And  Let,  if  it  shall  appear  on  taking  the  said  account 
that  the  amount  due  to  the  Pit  on  the  said  12th  day  of  &c.  did  not 
exceed  £ — ,  the  Deft's  costs  of  this  action  incurred  on  or  after  the  28th 
day  of  May,  1884,  the  date  of  the  amendment  of  the  statement  of 
claim,  be  taxed  &c. ;  And  Let,  in  that  case,  the  Deft's  costs,  herein- 
before directed  to  be  taxed,  be  deducted  from  the  amount  which  shall 
appear  to  be  due  on  taking  the  said  account,  and  the  balance  certified ; 
And  Let,  upon  the  Deft  paying  to  the  Pit  the  balance  so  to  be  cer- 
tified to  be  due  to  him  within  six  months  &c.,  at  such  time  and  place 
&c.,  the  Pit,  at  the  cost  of  the  Deft,  re-assign  &c.,  free  and  dear  &c., 
and  deliver  up  (upon  oath,  if  required)  all  deeds  &c.,  such  assignment 
to  be  settled  by  the  Judge  in  case  the  parties  differ;  And  Let,  in 
default  of  the  Deft  paying  to  the  Pit  the  aforesaid  balance  within 
the  time  aforesaid,  the  Deft  thenceforth  stand  absolutely  debarred 
and  foreclosed  &c. ;  And  Let,  if  it  shall  appear  on  taking  such  account 
that  the  amount  due  to  the  Pit  on  the  12th  day  of  &c.  did  exceed  the 
said  £ — ,  the  Pit's  costs  of  this  action,  of  the  writ,  and  his  costs 
incurred  on  or  after  the  said  28th  May,  1884,  be  taxed  &c. ;  And  Let, 
in  that  case,  an  account  be  taken  of  what  is  due  to  the  Pit  imder  and 
by  virtue  of  the  said  mortgage  security ;  And  Let  the  amount  of  the 
Deft's  costs  and  the  Pit's  costs  (if  any),  to  be  taxed  as  aforesaid  in 
pursuance  of  this  judgment,  be  set  off,  and  the  balance  due  to  the  Pit 
or  the  Deft,  as  the  case  may  be,  after  such  set-off  be  certified ;  and  if 
such  balance  shaU  be  certified  to  be  due  to  the  Pit;  the  same  is  to  be 
added  to  the  amount  which  shall  appear  to  be  due  to  him  on  taking 
such  last-mentioned  account ;  but  if  such  balance  of  costs  shall  be  cer- 
tified to  be  due  to  the  Deft,  the  same  is  to  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pit  on  taking  such  aocoimt,  and  the  bafaoioe 
remaining  due  to  the  Pit  be  certified. — ^Bepeat  directionB  for  redemp- 
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Hon  by  Deft,  or  in  default  foreclosure. — Mussett  v.  Dale^  V.-C.  B., 
22  May,  1885,  B.  1803. 


14.  Infant  Defendant — Foreclosure  nisi  at  Trial. 

[Add  at  end  of  judgm«ni\  And  this  judgment  is  to  be  binding  on 
the  infant  Deft  X.  unless  the  said  infant  on  being  served,  after  he  shall 
have  attained  the  age  of  twenty-one  years,  with  a  subpoena  to  show 
cause  against  this  judgment  shall  within  six  months  from  the  service 
of  such  subpoena  show  this  Court  good  cause  to  the  contrary. — Liberty 
to  apply. — Young  v.  Jarvis,  Kekewich,  J.,  14  May,  1892,  B.  681. 


16.  Declaration  that  Mortgagee  entitled  to  hold  Property  as  Security 
notwithstanding  Principal  and  Interest  paid. 

Upon  motion  by  way  of  appeal  &c.  by  counsel  for  the  Deft  &c., 
Heverse  judgment  dated  &c.,  And  Declare  that  the  Deft  is  entitled  as 
from  the  date  of  the  indenture  of  mortgage  dated  &c.  in  the  judgment 
mentioned,  during  the  residue  of  the  term  created  by  an  indenture  of 
lease  dated  &c.,  notwithstanding  that  all  principal  moneys  and  interest 
secured  by  the  said  indenture  of  mortgage  have  been  paid,  to  be 
paid  by  the  Fit  a  sum  equal  to  one  third  part  of  the  clear  net  profit 
rent  or  rents  derived  or  to  be  derived  from  all  or  any  leases  or  lease, 
tenancy  agreements  or  agreement  for  the  time  being  subsisting 
between  the  Pit  and  any  under-tenants  or  under-tenant  of  the  pre- 
mises demised  by  the  said  indenture  of  mortgage  or  any  part  thereof, 
such  share  of  net  profit  rental  being  payable  from  time  to  time  when 
and  as  soon  as  the  same  shall  be  received  by  the  Pit,  and  the  amount 
of  the  net  profit  rental  being  ascertainable  in  manner  in  the  said 
indenture  of  mortgage  provided ;  And  the  Pit  by  her  counsel  agreeing 
to  treat  the  notice  dated  &c.  as  withdrawn.  Take  an  account  of  what  is 
due  to  the  Deft  for  instalments  of  principal,  interest,  costs,  and  share 
of  profit  rental  according  to  the  above  declaration ;  And  Let  the 
amount  which  shall  be  certified  to  be  due  on  taking  such  account  be 
paid  out  of  the  £ —  [hy  the  judgment  ordered  to  he  paid  by  the  Pit  to  the 
Deft  andy  in  case  of  appeal^  to  he  deposited  ^^for  the  henefit  of  the  party 
ultimately  found  entitled  thereto  "]  at  Messrs.  B.  &  Co.'s  bank ;  And 
liet  the  residue  of  the  said  sum  be  paid  to  the  Pit. — Santley  v.  Wilde^ 
C.  A.,  4  Aug.  1899,  B.  2877 ;  (1899)  2  Ch.  474,  0.  A. 


16.  Declaration  that  notmthstanding  Form  of  Iteconf>eyafice  Charge 

kept  alive. 

Declaub  that  the  Pit,  the  tenant  for  life  in  remainder  under  the  said 
settlement,  having  paid  ofi  the  said  mortgage  out  of  his  own  moneys, 
became  and  is  entitled  to  have  the  same  kept  alive  for  his  own  benefit, 
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supJ]  ;  and  in  reference  to  sucli  sale  a  reserved  bidding  is  to  be  fixed 
not  less  than  the  amount  of  the  balance  (certified  to  be  due  to  the  Ht) 
and  the  estimated  expenses  of  such  sale,  and  such  property  is  to  be 
sold  in  one  lot,  or  if  not  sold  in  one  lot  then  to  be  sold  in  two  lots,  and 
in  such  last-mentioned  case  the  sale  of  the  first  lot  is  to  be  conting^t 
on  the  second  lot  being  also  sold  ;  And  Let  the  money  to  arise  by  sodi 
sale  be  paid  into  Court  to  the  credit  of  this  action  &c.,  and  be  applied 
in  the  first  place  in  satisfying  what  shall  be  certified  to  be  the  amount 
of  such  balance ;  And  in  case  any  one  or  more  of  the  said  Defts  shall 
lodge  the  said  sum  of  £100  as  aforesaid  &c. — Directions  for  sale  or 
foreclosure  as  in  Form  3,  sup,  p.  1912. — \^Add  Lodgment  Schedule,  No.  1, 
Vol.  I.]— See  Loft  v.  Leigh,  V.-C.  H.,  17  Nov.  1874,  B.  3172. 


6.  Land  declared  free  from  Incumbrances — Purchase-monet/  brought 

info  Court — Convetjancing  Act,  1881,  s.  5. 

Upon  the  application,  by  originating  summons,  dated  &c.,  of  A.  B., 
and  upon  hearing  the  solrs  for  the  said  A.  B.  and  for  C.  D.,  I«t 
A.  B.  be  at  liberty  to  lodge  in  Court,  as  directed  in  the  schedule 
hereto,  £ — ,  being  the  amount  required  to  meet  the  incumbrance  created 
by  &c. ;  And  the  Judge  doth  declare  that,  upon  such  lodgment  in 
Court  as  aforesaid  being  made,  the  lands  &c.  will  be  freed  from  the 
charge  of  £ — . — \^Add  Lodgment  Schedule,  Form  No.  1,  Vol.  I.]— -R* 
Lord,  Kay,  J.,  13  July,  1889,  B.  1527. 

For  other  and  similar  forms  of  order,  see  Vol.  I.  pp.  336,  337,  Forms  13, 14. 


6.  Sale  out  of  Court  on  giving  Secunty,  or  Ibrechsure  an 

failure  to  sell. 

This  action  coming  on  for  trial  &c.,  and  upon  hearing  coimsel  for  the 
Pit  and  the  Defts,  and  the  Defts  A.  B.  and  C.  D.  (second  mortgagee*) 
requesting  a  sale  instead  of  a  foreclosure.  Let  the  Defts  A.  B.  and 
C.  D.  be  at  liberty,  on  or  before  &c.,  to  lodge  in  Court  &c.  £100,  as 
directed  in  the  Lodgment  Schedule  hereto,  and  on  such  lodgment  as 
aforesaid,  or  security  being  given  to  the  satisfaction  of  the  Jud^  for  a 
like  sum,  Let  the  land  &c.  be  sold  by  the  Pit  by  public  auction  or 
private  contract,  in  such  lot  or  lots,  and  generally  in  such  manner  and 
subject  to   such  particulars,  conditions,  and  provisions  as  lie  shaQ 
think  fit,  free  from  the  incumbrances  of  the  Pit  and  the  Defts  A.  B. 
and  C.  D.     Leave  to  all  parties  not  having  conduct  of  sale  to  bid. 
Beserve  biddings  to  be  fixed  by  the  Judge,  and  not  to  be  less  in  the 
whole  than  the  amount  to  be  certified  to  be  due  to  the  Pit.     Puitihafie- 
moneys  to  be  paid  into  Court. — Let  the  following  accounts  be  takoi : 
1 .  Account  of  what  due  &c.  to  Pit  under  and  by  virtue  of  his  tbs^ 
gage ;  2.  Account  of  what  &c.  due  to  Defts  A.  B.  and  C.  D.    under 
and  by  virtue  of  their  mortgage.— Purchase-moneys  to  be    applied 
first  in  payment  of  amount  due  to  Pit,  then  of  amount  due  to  Defto 
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A.  B.  and  C.  D.  But,  firstly,  in  case  £100  not  lodged  or  seciirity 
given  by  time  aforesaid,  or,  secondly,  in  case  lodgment  made  or 
security  given,  but  Pit  shall  not  have  succeeded  in  selling,  witliin  six 
months  from  the  date  of  the  Master's  certificate,  the  said  hereditaments, 
or  a  sufficient  part  to  satisfy  amount  due  to  the  Fit,  Let  Defts,  or  any 
of  them,  redeem  or  be  absolutely  foreclosed. — [Add  Lodgment  Schedule^ 
Form  No.  1,  Vol.  I.] — See  Saul  v.  Pattinson^  Pearson,  J.,  29  March, 
1886,  B.  2247. 


7.  Sale  out  of  Court  by  Mortgagor  on  giving  Security — Reserve  Priee^ 
to  cover  Mortgage  Debts  and  Costs — 0.  li,  1a. 

Upon  motion  &c..  And  this  Court  being  satisfied  by  the  evidence 
aforesaid  that  aU  persons  interested  in  the  estate  to  be  sold  are  before 
the  Court  [or  are  bound  by  this  order],  doth  order  that,  on  payment 
into  Court  of  £ —  as  hereinafter  mentioned,  the  Pits  be  at  liberty, 
on  or  before  &c.,  to  sell  the  mortgage  premises  comprised  in  the 
mortgaged  securities  mentioned  in  the  originating  summons  out  of 
Court,  subject  to  the  reserve  price  to  cover  the  mortgage  debts  and 
costs  being  fixed  by  the  Judge  ;  And  Let  the  moneys  to  arise  by  such 
sale  be  lodged  in  Court  to  the  credit  of  &c. ;  And  Let  the  Pits  A.  and 
B.  lodge  in  Court  before  such  sale,  as  in  the  schedule  hereto,  £ —  to 
meet  the  expenses  of  the  said  sale  and  the  general  costs. — ^Liberty  to 
apply. — [^Add  Lodgment  Schedule,  Form  No.  1,  Vol.  I.] — Brewer  v. 
Square,  Kekewich,  J.,  4  March,  1892,  A.  365 ;  S.  C,  (1892)  2  Ch.  111. 


8,  Sale  out  of  Court  by  Mortgagee — Reserve  Price  to  cover  Mortgage 

Debts  and  Costs — 0.  li,  1a. 

Upon  the  application  of  the  Pits  by  summons  dated  &c.,  and  upon 
hearing  counsel  for  the  applicants  and  the  solrs  for  the  Defts,  and  upon 
reading  the  writ  of  summons  issued  in  this  action  &c.  [enter  evidence^ ;  And 
the  Judge  being  satisfied  by  the  said  affidavit  of  &c.,  filed  &c.,  that  all 
persons  interested  in  the  estate  hereinafter  authorized  to  be  sold  are 
before  the  Court  or  are  bound  by  this  order ;  It  is  ordered  that  the  pro- 
perty comprised  in  the  indenture  of  mortgage  dated  &c.  in  the  writ 
mentioned  be  sold  out  of  Court,  subject  to  a  reserve  price  and  the 
auctioneer's  remuneration  being  fixed  by  the  Judge ;  And  it  is  ordered 
that  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of 
this  action,  D.  v.  F.,  1900,  D.  1486,  to  an  account  to  be  intituled 
"  Proceeds  of  Sale,"  subject  to  further  order  ;  And  it  is  ordered  that 
an  account  be  taken  of  what  is  due  to  the  Pits  under  or  by  virtue  of 
the  indentiure  of  mortgage  dated  &c.  in  the  summons  mentioned,  and  for 
their  costs  of  this  action  to  be  taxed  by  the  taxing  master,  and  the  total 
amount  due  to  the  Pits  is  to  be  certified ;  And  it  is  ordered  that  the 
money  to  arise  by  such  sale  when  paid  into  Court  as  hereinbefore 
directed,  be  applied  in  the  first  place  in  payment  of  what  shall  be  so 
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certified  to  be  due  as  eif oresaid ;  And  it  is  ordered  that  any  of  the 
parties  are  to  be  at  liberty  to  apply  as  and  when  necessary  as  to  thfi 
accounts  of  subsequent  mortgagees  and  generally  as  they  may  be 
advised. — Dyne  v.  Vandeleur,  Joyce,  J.,  28  Jan.  1901,  A.  502. 


9.  8ak  instead  of   Foreclosure — Condmt  of   Sale  giveti   to  Erst 

Mortgagees — Conveyancing  and  Law  of  Property  Acty  1881, 
«.  25. 

Let  the  following  accoimts  be  taken,  that  is  to  say : — 1.  An  aoooimt 
of  what  is  due  to  the  Pits  {first  mortgagees)  under  and  by  virtue  of 
their  mortgages  dated  &c.)  in  the  statement  of  claim  mentioned,  and 
for  their  costs  of  this  action,  such  costs  to  be  taxed  by  the  taxing 
master ;  2.  An  account  of  what  is  due  to  the  Deft  B.  H.  Yan  T. 
{second  mortgagee)  in  respect  of  his  two  mortgages,  both  dated  &c, 
upon  the  said  mortgaged  hereditaments  and  for  his  costs  of  this  action 
to  be  taxed  by  the  taxing  master ;  And  it  is  ordered  that  the  mortgaged 
hereditaments  be  sold  by  the  Pits  at  the  expiration  of  two  calendar 
months  from  the  date  of  this  order,  and  in  reference  to  such  sale  a 
reserved  bidding  is  to  be  fixed  by  the  Judge  in  Chambers ;  And  it  is 
ordered  that  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the 
credit  of  this  action  (C  v.  Van  T,,  1885,  C.  3971)  to  an  account  lobe 
intituled  "  Proceeds  of  Sale  of  Mortgaged  Hereditaments,"  subject  to 
further  order ;  And  it  is  ordered  that  the  money  to  arise  by  such  sale  be 
applied  in  the  first  place  in  satisfying  what  shall  be  certified  to  be  due 
to  the  Pits,  and  in  the  next  place  in  satisfying  what  shaU  be  certified 
to  be  due  to  the  Deft  B.  H.  Van  T. — Liberty  to  apply  for  the  applica* 
tion  of  balance  of  purchase-money  (if  any)  remaining  after  payment 
of  the  amounts  certified  to  be  due  to  Pits  and  Deft  B.  H.  Van.  T. 
respectively. — Christy  v.  Van  Tromp,  Chitty,  J.,  3  June,  1886,  A.  935; 
W.N.  (86)  111. 

For  form  of  summons  for  sale,  see  D.  G.  F.  781. 

10.  Sale  instead  of  Foreclosure — Conveyancing  and  Law  of  Property 

Act,  1881,  s.  25. 


Let  the  order  dated  14  January,  1882  {whereby  Kay^  /.,  declined  to 
order  a  sale)^  be  discharged ;  And  Let  the  messuages  &c.  in  the  petition 
in  the  said  order  referred  to  mentioned  be  sold  either  by  public  auction 
or  private  contract  as  the  Pits  {first  mortgagees)  shaU  think  fit ;  And 
Let  the  Pits  the  U .  Bank  of  L.  be  authorized  to  receive  and  give  valid 
and  effectual  receipts  for  the  purchase-money  payable  in  respect  of  the 
,,  said  messuages  and  hereditaments,  and  to  convey  such  messuages  and 

*}  hereditaments  to  the  respective  purchasers  thereof ;  And  Let  the  Pits 

retain  the  said  purchase-moneys  when  received  by  them  not  exceeding 
the  sum  of  £ —  with  interest  thereon  at  the  rate  of  £5  p.  c.  per  ann. 
from  the  —  day  of  — ,  1881,  to  paynaent  in  satisfaction,  so  far  as  the 
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same  will  extend,  of  the  moneys  so  found  due  to  them  as  aforesaid,  in 
the  said  petition  mentioned ;  And  the  Pits  the  U.  Bank  of  L.  by  their 
flolrs  undertaking  to  lodge  in  Court  to  the  credit  of  this  action  any 
part  of  the  purchase-moneys  which  may  be  received  by  them  in  excess 
of  the  said  sum  of  £ —  and  interest  thereon  and  costs  when  taxed  as 
hereinafter  provided;  Let  the  Fits  the  XT.  Bank  of  L.  lodge  the 
amount  of  such  excess  (the  amount  to  be  verified  by  affidavit)  into 
Court  as  directed  in  the  schedule  hereto. — Tax  costs  of  Pits  and  of 
Deft  8.  T.  {subsequent  incumbrancer)  of  the  said  petition  and  of  this 
application  and  liberty  for  Pits  and  Deft  S.  T.  to  add  their  costs  to 
their  respective  securities. — \^Add  Lodgment  Schedule,  directing  the  Pits 
the  U,  Bank  ^c,  to  lodge  in  Court  to  credit  of  action  cash  {if  any) 
received  by  them  under  the  order  in  excess  of  £ —  and  interest  and  costs,"] 
— Union  Bank  of  London  v.  Ingram,  0.  A.,  1  Feb.  1882,  B.  283;  20 
Ch.  D.  463. 

11.  Sale  instead  of  Redemption — Conduct  of  Sale  given  to  Otvner  of 
Equity  of  Redemption — Conveyancing  and  Laic  of  Property  Actj 
1881,  8.  25. 

Let,  pursuant  to  the  provisions  of  sect.  25  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  all  that  piece  or  parcel  of  land,  situate  &c. 
comprised  in  an  agreement  dated  &c.  be  sold  out  of  Court  at  a  sum 
not  less  than  £ —  imder  proper  conditions  of  sale,  one  of  the  conditions 
to  provide  that  the  money  to  arise  frotn  such  sale  be  paid  into  Court 
to  the  credit  of  this  action,  IF.  v.  C,  1882,  W.  1681,  **  Proceeds  of 
Sale  of  Leasehold  Premises,"  and  that  £10  p.  c.  deposit  of  the  purchase- 
money  be  paid  into  Court  to  the  same  credit  by  the  purchasers  within 
seven  days  from  the  date  of  sale,  and  that  the  balance  of  the  purchase- 
moneys  be  paid  into  Court  to  the  same  credit  by  the  purchasers  within 
two  months  from  the  date  of  sale,  under  orders  to  be  obtained  by  and 
at  the  expense  of  the  purchasers  for  that  purpose,  or  in  default  thereof 
that  the  purchasers  do  pay  interest  at  £5  p.  c.  per  ann.  on  balance 
of  purchase-money,  and  any  of  the  parties  are  to  be  at  liberty  to  apply 
as  to  such  sale,  and  bb  to  a  sale  by  private  contract  as  they  may  be 
advised ;  And  Let  the  Pit  E.  A.  W.  {owner  of  equity  of  redemption) 
have  the  conduct  of  the  said  sale  and  forthwith  g^ve  security  for  £ — , 
0uch  security  to  be  settled  by  the  Judge  in  Chambers,  to  meet  the 
expenses  of  such  sale ;  And  Let  the  Defts  add  the  amount  of  their 
.costs  of  the  application  in  Chambers  to  their  respective  mortgage  debts, 
and  the  Pit  is  to  bear  his  own  costs  thereof. —  Woolley  v.  Colman^ 
Try,  J.,  13  June,  1882,  B.  1961 ;  21  Ch.  D.  169. 

NOTES. 
8ALB. 

By  the  Conveyancing  Act,  1881  (44  &  45  Y.  c.  41^,  s.  25,  repealing  and 
veplacing  with  variatioDB  15  &  16  Y.  c.  86,  s.  48,  (1)  **  any  person  entitled 
to  redeem  mortsaged  property  may  have  a  judgment  or  order  for  sale 
ja^t^MMJ  oi  for  TeSemption  in  an  action  brought  by  him  either  for  redemption 
alone,  or  for  sale  alone,  or  for  sale  or  redemption  in  the  alternative.    (2)  In 
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any  action,  whether  for  foreclosure  or  for  redemption,  or  for  sale,  or  for 
the  raising  and  payment  in  any  manner  of  mortga^  money,  the  Court,  on 
the  request  of  tne  mortgagee,  or  of  any  person  interested  either  in  the 
mortgage  money  or  the  right  of  redemption,  and  notwithstanding  the  diseent 
of  any  other  person,  and  notwithstanding  that  the  moiigagee  or  any  pereon 
80  interested  does  not  appear  in  the  action,  and  without  allowins?  any  time 
for  redemption  or  for  payment  of  any  mortgage  money,  may,  if  it  thinks 
fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terms  as  it  thinks 
fit,  including,  if  it  thinks  fit,  the  deposit  in  dourt  of  a  reasonable  sum  fixed 
by  the  Court  to  meet  the  expenses  of  sale,  and  to  secure  performanoe  of  the 
terms.  (3)  But,  in  an  action  brought  by  a  person  interested  in  the  ri^ht  of 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  application  of  any 
Deft,  direct  the  Pit  to  give  such  security  for  costs  as  the  Court  thinks  fit,  and 
may  give  such  directions  as  it  thinks  fit,  respecting  the  costs  of  the  Defts  or 
any  of  them.  (4)  In  any  case  within  this  section  tiie  Court  may,  if  it  thinks 
fit,  direct  a  sale  without  previously  determining  the  priorities  of  incum- 
brancers."   The  section  does  not  extend  to  Ireland. 

Notwithstanding  the  Conveyancing  Act,  the  Court  wiU  not  order  a  sale 
where  the  value  of  the  estate  is  insufficient  to  cover  what  is  due  to  the  first 
mortgagee,  who  asks  for  foreclosure:  Merchant  Banking  Co,  of  London  v. 
London  and  Hanseatic  Bk.,  55  L.  J.  Ch.  479  ;  W.  N.  (86)  6. 

The  Deft  not  appearing,  the  Court  directed  an  account,  and,  on  certificate, 
a  sale  of  so  much  as  should  be  sufficient  to  satisfy  what  should  be  foond 
due :  Wade  v.  Wifson,  22  Ch.  D.  235 ;  and  see  York  Union  Banking  Co.  v. 
Artlei/,  11  Ch.  D.  205. 

As  to  discharge  of  incumbrances  under  sect.  5  of  the  Conveyancing  Act, 
V.  sup.  Vol.  I.  p.  342 ;  and  see  Milford  Haven  Ry,  Co,  v.  Motvait,  28  Ch.  D. 
402,  where  an  order  was  made  that,  upon  the  purchase-money  being  paid 
into  Court,  with  such  further  sum  as  would  cover  the  principal  and  interest 
due  to  the  mortgagee,  and  10  p.  c.  extra,  the  mortgaged  property  should 
vest  in  the  purchaser,  free  from  a  rii<ht  of  option  of  purchase  claimed  by  the 
mort^^ce  under  the  terms  of  the  mortgage  deed. 

The  discretion  ^ven  by  15  &  16  Y.  c.  86,  s.  48,  was  exercised  for  the 
benefit  of  all  parties  and  so  as  not  to  operate  oppressively  on  any  person 
interested:  ffurdt  v.  /T.,  16  Beav.  372. 

A  sale  was  not  ordered  as  of  course,  or  without  some  special  reason :  see 
Heath  v.  Crealock,  10  Ch.  22  (varying  18  £q.  215,  and  refusiug  a  sale,  as  the 
Defts  could  not  be  deprived  of  the  deeds  which  they  had  acquired  as  pur- 
chasers  of  the  equity  of  redemption  without  notice) ;  Boberts  v.  Price,  1  W.  R. 
3o3;  e,g,,  circumstances  of  such  complication  that  the  common  judgment 
could  not  be  conveniently  worked  out :  see  Hiorns  v.  Holtom,  16  Jur.  1077 ; 
16  Beav.  259;   Wickham  v.  Nicholson j  19  Beav.  38. 

The  existence  of  the  usual  power  of  sale  is  not  a  ground  for  refusing  the 
order :  Hutton  v.  Sealy,  4  Jur.  N.  S.  450 ;  27  L  J.  Ch.  263. 

As  to  the  right  of  realization  in  the  case  of  a  mortgage  to  bankers  to  secure 
an  account  current,  and  as  to  what  intimation  by  the  mortgagor  amounts  to 
a  closing  of  the  account,  see  Berry  v.  Halifax  Commercial  Banking  Co,, 
(1901)  1  Ch.  188. 

Leave  to  apply  in  Chambers  for  a  sale  was  given  to  a  purchaser  from  the 
mortgagor,  who  was  joined  as  a  co-Deft :  Greenough  v.  Littler ^  15  Ch.  D.  93. 

And  at  the  request  of  a  second  mortgagee  an  order  was  made  for  Bale  or 
foreclosure  in  case  sale  should  not  be  effected:  Sauly,  Pattinaon,  55  L.  J.  Gh. 
831 ;  54  L.  T.  670;  34  W.  R.  561 ;  see  Form  6,  sup.  p.  1914. 

A  sale  of  an  undertaking  for  the  public  benefit  cannot  be  ordered  without 
the  authority  of  Parliament:  Re  Barton-upon-Humber  Water  Co,,  42  Ch.  D. 
685:  Blaker  v.  Herts  and  Essex  Water  Co,y  41  Ch.  D.  399;  Marshall  v.  iS. 
8taff(rrdshire  Tramways  Co,,  (1895)  2  Ch.  36,  C.  A.  (disapproving  BartUtt  v. 
jr.  Metropolitan  Tramways  Co.,  (1893)  3  Ch.  437;  (1894)  2  Ch.  2«6). 

Where  the  order  was  made  for  sale  by  the  Pits  out  of  Court,  Chittv,  J., 
followed  the  Form,  ante.  Vol.  I,  p.  333,  Form  3,  prefacing  the  order  with  tJie 
declaration  required  by  O.  u,  1a,  where  the  proceedings  are  *'  altogether  out 
of  Court:"  Cumberland  Union  Bkg,  Co,  v.  Maryport  Iron  Co,,  (1892)  1  Ch.  92  • 
and  see  Form  7,  sup,  p.  1915. 

An  order  giving  leave  to  the  moitgagor  to  sell  out  of  Court  may  be  made, 
although  an  effectual  notice  to  pay  off  has  been  given  by  the  mortgagee ; 
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but  the  Court  will  limit  the  time  within  which  the  mortgagor  may  sell,  will 
require  a  reserved  price  to  be  fixed  suflBcient  to  cover  the  principal,  interest 
and  costs,  and  require  the  deposit  of  a  sum  in  (Jourt  as  security  for  costs : 
Brewer  v.  Square.  (1892)  2  Ch.  Ill ;  Form  7,  p.  1915. 

By  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  s.  27,  subject  to  any 
entry  to  the  contrary  on  the  reorister,  the  registered  proprietor  of  a  registered 
charge  may,  at  any  time  alter  the  expiration  of  the  appointed  time,  sell  and 
transfer  the  land  on  which  he  has  a  registered  charge  as  if  he  were  the 
registered  proprietor  of  such  land.    And  v.  aup,  p.  1907. 

By  the  Land  Transfer  Act,  1 897  (60  &  61  V.  c.  65),  the  provisions  of  sect.  19, 
and  the  ancillary  sections  of  the  Conveyancing  Act,  1881,  are  to  apply  to 
registered  charges.  As  to  the  practical  effect  of  these  enactments,  see  Brick- 
d^e,  161,  298. 

Immediate  Sale.'] — ^In  a  foreclosure  action  against  an  infant  an  immediate 
sale  was  ordered  when  clearly  for  his  benefit :  Mears  v.  Best^  10  Ha.  li. ;  and 
see  9up.  pp.  982  et  seq, ;  as  also  when  infants,  not  parties,  were  beneficially 
interested  in  the  equity  of  redemption,  on  an  affidavit  by  the  trustee  that 
the  sale  would  be  beneficial  to  the  infants :  Siffkin  v.  Davis,  Kay,  xxi. 

An  immediate  sale  was  directed  by  consent :  Wiyham  v.  Measor,  5  W.  B. 
394 ;  or  adversely  to  the  mortgagor,  whore  all  parties  interested  in  tiie  equity 
of  redemption  were  represent^ :  Marriott  v.  Kirkham,  3  Giff.  536 ;  or  where 
the  property  was  wholly  unproductive:  Foster  v.  Harvey  (2),  11  W.  E.  899 ; 
4  D.  J.  &  S.  59 ;  or  the  rents  insufficient  to  keep  down  tibe  interest :  Phillips 
V.  Oittteridge,  4  1).  &  J.  531;  and  where  there  was  a  considerable  arrear  of 
interest :  Smith  v.  Robinson,  1  Sm.  &  G.  140 ;  Newman  v.  Selfe,  33  Beav.  522. 

And  in  general  the  Pit  is  entitled  to  a  sale  before  trial  on  showing  a  case 
for  it :  Davis  v.  Ashwin,  47  L.  J.  Ch.  70 ;  26  W.  E.  139. 

But  the  Court  will  not  order  an  immediate  sale  unless  under  special 
circumstanoes :  Green  v.  Biggs,  52  L.  T.  680. 

And  a  delay  has  been  allowed  of  one  month :  Staines  v.  Budlin,  9  Ha.  liii. ; 
Smith  V.  Robinson,  sup, ;  Wwle  v.  Wilson,  22  Ch.  D.  235 ; 

—of  three  months :  Neioman  v.  Sel/e,  sup. ;  Green  v.  Biggs,  sup,  ; 

— of  four  months :  Whitfield  v.  Roberts^  5  Jur.  N.  S.  113; 

— of  six  months :  Lloyd  v.  Whittey,  17  Jur.  754 ;  22  L.  J.  Ch.  1038. 

Deposit.] — Where,  in  consequence  of  the  first  mortgagee,  or  those  claiming 
under  him,  refusing  consent  to  a  sale,  a  sum  was  directed  to  be  deposited  in 
Court,  it  was  required  to  be  sufficient  to  meet  the  jprobable  expenses  of  an 
abortive  sale ;  and  a  reserved  price  was  fixed  sufficient  to  cover  the  amount 
due  to  the  first  mortgagee :  Whitfield  v.  Roberts,  5  Jur.  N.  S.  113  ;  Burmester 
V.  Moxon,  35  Beav.  310;  Witts  v.  Young,  W.  N.  (70)  172;  and  Forms  4,  7, 
8,  sup.  pp.  1913—1915;  and  the  money  deposited  has  been  held  applicable 
to  indemnify  the  first  mortgagee  for  the  costs  incurred  by  him  in  an  attempted 
sale:  Corseflis  v.  Patman,  4  Eq.  156. 

Conduct  of  Sale.] — ^In  a  suit  by  second  mortgagee  of  a  moiety  who  applied 
for  a  sale,  the  conduct  of  the  sale  was  given  to  the  first  mortgagee  of  the 
entirety,  as  more  convenient  and  less  expensive :  Hewit  y.  Nansan,  7  W.  E.  5. 

The  conduct  of  the  sale  was  given  to  the  first  mortgagee  where  the  value 
of  the  property  was  more  than  enough  to  pay  off  all  incumbrances :  Christy 
▼.  Van  Tromp,  W.  N.  (86)  111 ;  Form  9,  sup.^.  1916. 

In  an  equitable  mortgagee's  action  the  conduct  of  the  sale,  in  the  absence 
of  objection,  was  given  to  the  Defts,  as  it  was  to  their  interest  to  obtain  the 
liest  price ;  and  they  being  alone  liable  for  the  costs  of  sale,  security  was  not 
required:  Davies  v.  Wright,  32  Ch.  D.  220,  Form  17,  sup.  Sect.  VIII.  p. 
1702;  but  in  Brewer  v.  Square,  (1«92)  2  Ch.  Ill,  Form  7,  sup.  p.  1915,  a 
0um  of  100/.  was  directed  to  be  deposited  in  Court  to  meet  the  costs  of  sale ; 
and  see  Nt/rman  v.  Beaumont,  W.  N.  (9'{)  45,  where  the  conduct  was  given  to 
a  puisne  mortgagee  on  his  paying  into  Court  10  p.  c.  on  the  valuation  placed 
l>y  him  on  the  mort^ged  property. 

And  a  reserved  price  having  bieen  fixed,  sufficient  to  cover  the  first  and 
second  mortgases,  the  conduct  of  the  sale  was  given  to  the  mortgagor,  the 
-fehirdand  fourth  mortgagees  so  desiring:  Woclley  y.  Colman,  21  Ch.  I).  169, 
form  11,  sup.  p.  1917. 

Mortgagees  selling  by  direction  of  the  Court  in  a  foreclosure  action  are 
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brdinaiy  vendors,  not  responsible  for  the  conduct  of  otker  parties  to  tiie 
action :  Union  Bk,  v.  Munster^  37  Ch.  D.  51. 

Fending  a  foreclosure  suit,  leave  was  given  to  cany  out  a  sale  of  the 
mortgaged  property  without  the  control  of  the  Court,  all  parties  being  sm 
yum  and  consenting,  but  the  purchase-money  was  ordered  into  Court :  Edpk 
V.  Horton,  19  W.  B.  220. 

Stage  of  Action,'] — ^The  order  for  sale  under  15  &  16  V.  c.  86,  was  to  he 
made  at  the  hearing,  and  not  after  a  decree  for  foreclosure :  Wayn  v.  Lewis, 
1  Dr.  487 ;  Girdlestone  v.  Lavender ^  9  Ha.  liii. ;  but  a  sale  was  directed  affcCT 
a  foreclosure  decree  with  consent  of  mortgagor  and  first  mortgagee :  LadtU 
V.  Chffe,  2  S.  &  G.  278 ;  and  also  with  consent  of  first  and  second  mortgagees, 
after  decree,  but  before  it  was  drawn  up,  in  the  absence  of  mortgagor,  against 
whom  the  bill  had  been  taken  pro  confesso:  Woodford  v.  Brooking,  17  Bq. 
425. 

But  under  the  Conveyancing  Act,  the  order  for  sale  may  be  made  at  any 
stage  of  the  action :  Union  Bk,  of  London  v.  Ingram,  20  Cn.  D.  463,  0.  A. ; 
Woolleij  V.  Colman,  21  Ch.  D.  169,  Form  11,  sup,  n.  1917. 

But  the  Court  will  not  exercise  the  discretion  when  the  mortgagor  has  had 
no  notice  of  the  intention  to  apply  for  a  sale :  South  Western  District  Bk,  v. 
Turnt^,  31  W.  R.  113 ;  47  L.  T.  433. 

It  has  been  held  that,  in  an  ordinaryr  foreclosure  action,  the  Court  has  do 
jurisdiction  to  direct  a  sale  upon  an  interlocutory  application :  London  and 
County  Bkg,  Co,  v.  Dover,  11  Ch.  D.  204 ;  except  under  special  circumstances: 
Davis  V.  Ashwin,  26  W.  E.  139 ;  and  see  Dan.  1167. 

Application  of  Proceeds.'} — Upon  a  sale  of  the  property,  the  proceeds  are 
apphcable  in  payment  of  interest  and  costs,  and  then  m  reduction  of  the 
prmcipal:  Thompson  v.  Hudson,  10  Eq.  497;  and  mortgaged  premises  used 
for  trade  having  been  taken  by  a  co.,  the  mortgagee  was  entitled  to 
the  compensation  paid  for  goodwill  as  well  as  to  the  value  of  the  house  in 
discharge  of  his  security :  King  v.  Midland  By,  Co,,  17  W.  B.  113. 

After  an  agreement  oy  the  mortgagor,  whidi  had  not  been  acted  upon«  to 
release  his  equity  of  redemption,  he  was  held  entitled  to  the  surplus  proceed 
of  a  sale  of  the  mortgaged  property:  Bushhrook  v.  Lawrence,  5  Cb.  3;  8 
Eq.  25. 

According  to  the  present  practice,  the  proceeds  of  sale  are  directed  to  be 
applied  in  payment  oi  what  shall  be  certified  to  be  due  to  the  Pit,  and  in  the 
meantime  to  be  paid  into  Court ;  and  under  the  liberty  to  apply,  ^e  Pit  may 
by  summons  at  Chambers  obtain  payment. 

Upon  proof  by  affidavit  of  the  amount  of  debt  and  interest  due  to  puum 
incumbrancers  they  have  obtained,  on  terms,  payment  of  the  balance  in 
Court  of  proceeds  of  sale  without  taking  the  account :  see  Bingham  y.  King, 
14  W.  B.  414. 

The  surplus  proceeds,  after  sale,  of  settled  property  mortgaged  by  husband 
and  wife  are  not  subject  to  the  trusts  of  the  settlement,  but  pass  to  the 
husband  or  his  admor :  Jones  v.  Davies,  8  Ch.  D.  205. 

A  mortgagee  exercising  his  power  of  sale  is  not  a  trustee  for  the  mortgagor^ 
except  as  to  the  surplus  money  remaining  in  his  hands :  Warner  y.  Jacob, 
20  (Si.  D.  220 ;  Farrar  v.  Farrars,  Limited,  40  Ch.  D.  395,  410,  C.  A. ; 
Charles  y.  Jones,  85  Ch.  D.  544;  NuU  v.  Faston,  (1900)  1  Ch,  29,  C.  A.; 
(1899)  1  Ch.  873 ;  and  v,  inf,  p.  1973. 

A  legal  or  equitable  mortgagee  does  not,  by  consenting  to  a  judgment  for 
sale  in  a  foreclosure  or  administration  action,  lose  his  right  to  payment  oi 
costs  in  priority  to  the  Defts :  Cook  v.  Hart,  12  Eq.  459,  following  Cwt/Uid  y. 
Bichards,  26  Beav.  241 ;  Wade  v.  Ward,  4  Dr.  602 ;  Tuddey  y.  Thompson, 
IJ.  &  H.  126 ;  and  see  inf,  p.  1925. 


12.  Sale  in  Creditor's  Action  by  Mortgagee — Legal  Mortgctgee — 
Deficiency  to  be  anstcered  by  general  AssetSy  with  Accounts, 

Let  the  following  account  be  taken,  namely:    1.  An  account  of 
what  is  due  to  the  Pit  under  and  by  virtue  of  his  mortgage  eecimtv 
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in  tlie  pleadings  \or  originating  summons  or  writ]  mentioned,  and 
for  his  costs  of  this  action  [so  far  as  the  same  related  to  foreclosure 
or  sale]  to  be  taxed  by  the  taxing  master ;  "  And  Let  the  heredita- 
ments comprised  in  the  Pit's  mortgage  security  be  sold  with  the 
approbation  of  the  Judge;  And  Let  the  money  to  arise  by  such 
sale  be  applied  in  payment  of  what  shall  be  certified  to  be  due 
to  the  Pit ;  And  in  the  meantime  be  paid  into  Court  to  the  credit  of 
this  action  ^  A,  y.  J9.,  1894,  A.  1003,'  to  an  account  to  be  intituled 
^  Proceeds  of  Sale  of  Testator's  Mortgaged  Estate,  mortgaged  to  Pit,' 
subject  to  further  order  &c. ;  And  Declare,  that  in  case  the  money 
to  arise  by  such  sale  shall  be  insufficient  to  pay  the  amount  due 
to  the  Pit,  he  is  entitled  to  receive  satisfaction  for  the  deficiency 
out  of  the  assets  of  D.,  the  testator  &c.,  in  a  due  course  of  admon ; 
And  Let  in  that  case  the  following  accoimts  be  taken,  namely :  2.  An 
account  of  what  is  due  to  all  other  the  creditors  of  the  testator;" 
8.  An  account  of  the  testator's  funeral  expenses ;  4.  An  account  of  the 
testator's  personal  estate  come  to  the  hands  of  the  Defts  A.,  B.,  and  C, 
the  exors  of  his  will,  or  of  any  [or  if  two  only,  either]  of  them,  or  to 
the  hands  of  any  other  person  or  persons  by  the  order  or  for  the  use  of 
the  said  Defts  or  any  [or  either]  of  them ;  5.  An  inquiry  what  parts  (if 
any)  of  the  testator's  personal  estate  are  outstanding  or  undisposed  of ; 
"And  Let  the  testator's  personal  estate  be  applied  in  payment  of  his 
debts  and  funeral  expenses  in  a  due  course  of  admon ;  And  in  case  the 
testator's  personal  estate  shall  not  be  sufficient  for  the  payment  of  his 
debts  and  funeral  expenses,  Let  the  following  further  inquiries  be 
made,  that  is  to  say :  6.  An  inquiry  what  real  estate  the  testator  was 
seised  of  or  entitled  to  at  the  time  of  his  death,  other  than  the  here- 
ditaments comprised  in  Pit's  mortgage  "  ;  7.  An  inquiry  what  incum- 
brances (if  any)  affect  the  testator's  real  estate  other  than  as  aforesaid, 
or  any  and  what  parts  thereof ;  8.  An  inquiry  what  are  the  priorities 
of  such  last-mentioned  incumbrances. — Adjourn  further  consideration. 
— Bqq  Austin  Y.  Phillips,  Y.-O.  K.,  11  March,  1854,  A.  957  ;  Champion 
V.  Frescotty  V.-O.  8.,  26  March,  1860,  A.  725. 

K.B. — ^The  words  in  brackets,  **  so  far  as  the  same  relates  to  foreclosure  or 
■ale,"  were  directed  by  North,  J.,  to  be  inserted  in  Be  Banks,  Dawes  y, 
Bladen^  45  W.  B.  206;  75  L.  T.  387  (Form  13,  tn/.). 


13.  Another  Ibrm — Infant  Defendant — Costs  reserved. 

This  action  coming  on  for  trial  &c.,  This  Court  doth  order  and 
adjudge  that  the  following  account  be  taken,  namely:  1.  An  account 
of  what  is  due  to  the  Pits  {mortgagees)  under  and  by  virtue  of  the  said 
mortgage  security  dated  &c.,  and  for  their  costs  of  this  action,  so  far 
as  the  same  relates  to  foreclosure  or  sale,  to  be  taxed  by  the  taxing 
master,  and  including  in  such  costs  the  costs  of  the  infant  Deft  J.  S., 
0O  far  as  relates  to  such  foreclosure  or  sale,  such  last-mentioned  costs 
to  be  paid  by  the  Pits ;  And  Let  the  hereditaments  comprised  in  the 
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Pits'  said  mortgage  security  be  sold  with  the  approbation  of  the  Jud^; 
And  Let  the  money  to  arise  by  such  sale  be  applied  in  payment  oi 
what  shall  be  certified  to  be  due  to  the  Pits  upon  taking  the  eaid 
account,  and  in  the  meantime  be  paid  into  Court  to  the  credit  of  tloi 
action,  Re  B,  v.  8,,  1 896,  B.  3293,  **  Proceeds  of  Sale  of  Testator'sM 
Estates  comprised  in  Pits'  Mortgage  Secxirity,"  subject  to  further  order; 
And  Declare  that  in  case  the  money  to  arise  by  such  sale  shall  be  in- 
sufficient to  pay  the  amount  to  be  found  due  to  the  Pits  as  aforesaid, 
they  are  entitled  to  receive  satisfaction  for  the  deficiency  out  of  the 
assets  of  the  said  testator  J.  S.  M.  B.  in  a  due  course  of  admon;  And 
in  that  case  Let  the  following  further  accounts  and  inquiry  be  taken 
J  and  made,  namely :  2.  An  account  of  what  is  due  to  aU  other  the 

creditors  of   the  testator ;    3.  An  account  of  the  testator's  fimeial 
j  expenses ;  4.  An  account  of  the  testator's  personal  estate  come  to  the 

'  hands  of  the  Deft  J.  S.  and  E.  H.  S.  B.,  deceased,  the  exors  of  Ms  said 

will  and  codicil,  or  either  of  them,  or  to  the  hands  of  any  other  person 
or  persons  by  the  order  or  for  the  use  of  them  or  either  of  them ;  5.  An 
inquiry  what  parts  (if  any)  of  the  testator's  personal  estate  are  out- 
standing or  imdisposed  of ;  And  it  is  ordered  that  what  on  taking  the 
j  said  account.  No.  4,  shaU  appear  to  be  due  from  the  Deft  J.  8.  he 

answered  by  him  personally,  and  what  shall  appear  to  be  due  from  the 
I  estate  of  the  said  E.  H.  8.  B.,  deceased,  be  answered  by  the  Deft  J.  S., 

f  the  exor  of  his  will,  out  of  his  assets  in  a  due  course  of  admon ;  And  in 

case  the  Deft  J.  6.  shall  not  admit  assets  of  the  said  E.  H.  S.  B.  for 
the  purpose,  then  It  is  ordered  that  the  following  account  be  taken, 
namely:  6.  An  account  of  the  personal  estate  of  the  said  E.  H.  8.  B. 
come  to  the  hands  of  the  Deft  J.  8.,  or  of  any  other  person  or  persons 
by  the  order  or  for  the  use  of  the  said  Deft ;  And  it  is  ordered  that  ^e 
testator's  personal  estate  be  applied  in  payment  of  his  debts  and 
funeral  expenses  in  a  due  course  of  admon ;  And  in  case  the  testatof^s 
[ ;'  personal  estate  shall  not  be  sufficient  for  the  payment  of  his  debts  and 

funeral  expenses.  It  is  ordered  that  the  following  further  inquiries 
and  accounts  be  made  and  taken,  that  is  to  say :  7.  An  inquiry  -vrhat 
real  estate  the  testator  was  seised  of  or  entitled  to  at  the  time  of  his 
death  other  than  the  hereditaments  comprised  in  the  Pits'  mortgage 
security ;  8.  An  inquiry  what  incumbrances  (if  any)  affect  the  tost&tor's 
said  last-mentioned  real  estate,  or  any  and  what  parts  thereof. ;   9.  An 
accoimt  of  what  is  due  to  such  of  the  incumbrancers  (if  any)  as  ahaH 
consent  to  the  sale  hereinafter  directed  in  respect  of  their  incuml>i-aj[ice5; 
10.  An  inquiry  what  are  the  priorities  of  such  last-mentioned    incum- 
brances ;  And  it  is  ordered  that  a  sufficient  part  of  the  testator's 
last-mentioned  real  estate  to  make  good  the  deficiency  of  his 
estate,  or  if  necessary,  the  whole  of  such  real  estate,  be  sold  witJx  the 
approbation  of  the  Judge,  free  from  the  incumbrances  (if  any)  o:{    such 
of  the  incumbrancers  as  shaU  consent  to  the  sale  and  subject;    to   the 
incumbrances  of  such  of  them  as  shall  not  consent,  and  that  tho  xxionei 
to  arise  by  the  sale  of  the  testator's  said  last-mentioned  real  est^c^t^  bii 
paid  into  Court  to  the  credit  of  the  said  action,  "  Proceeds  of    Sale  o 
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Testator's  Real  Estates  not  comprised  in  the  Pits'  Moi*tgage  Security," 
subject  to  further  order ;  And  if  such  money,  or  any  part  thereof,  shall 
arise  from  real  estate  sold  with  the  consent  of  incumbrancers,  the 
money  so  arising  is  to  bo  applied  in  the  first  place  in  payment  of  what 
shall  appear  to  be  due  to  such  incumbrancers  according  to  their 
priorities ;  And  it  is  ordered  that  the  costs  of  this  action,  other  than 
the  costs  hereinbefore  provided  for,  be  reserved. — Adjourn  further 
consideration. — Liberty  to  apply. — Re  Banks,  Dawes  v.  Sladen,  North, 
J.,  30  Nov.  1896,  A.  4638 ;  45  W.  R.  206 ;  75  L.  T.  387. 

For  the  order  on  further  consideratioii  in  this  action,  see  Form  2,  p.  1445,  sup. 

For  the  distinction  between  the  remedy  of  a  creditor  mortgagee  against 
the  security  and  the  right  to  pa3*ment  out  of  tho  general  estate,  see  Ilanman 
v.  Biley,  9*Ha.  xl. ;  Fish.  Mort.  790. 

For  decree  in  suit  by  mortgagee  creditor,  directing  an  account,  and  if  not 
paid  within  six  months  after  the  certificate  the  mortgaged  estate  to  be  sold, 
and  proceeds  applied,  and  if  insufficient,  declaring  Pit  entitled  to  be  satisfied 
out  of  the  general  assets,  and  accounts  of  personalty  and  inquiries  as  to 
realty,  see  Bell  v.  Carter,  M.  E.,  19  March,  1853,  A.  871. 

For  one  decree  in  admon  and  creditor's  suits,  brought  many  years  after 
testator's  decease,  where  Pit  in  first  suit  was  legal  and  eqmtable  mort- 
gagee, creditor  by  specialty  and  simple  contract,  and  legatee  and  annuitant, 
and  where  mortgagees,  claiming  under  donee  of  absolute  power  of  appoint- 
m.ent  under  testator's  will,  were  Defts  in  both,  see  Stronqe  v.  Hawkes,  V.-C. 
K.  B.,  17  Jan.  1849,  B.  468;  further  directions,  V.-O.  P.,  4  Aug.  1852,  B. 
1132  ;  the  latter  order  was  partly  varied  on  appeal,  4  D.  M.  &  Q-.  186. 

For  one  decree  in  foreclosure  suit,  the  mortgagee  being  trustee  of  a  de- 
ceased mortgagor's  general  estate,  and  in  admon  suit  by  c«.  q,  t.  of  that 
estate,  see  Dwld  v.  LydaU,  1  Ha.  340. 

For  decree  in  a  suit  by  a  mortgagee,  who  had  come  in  under  a  former 
admon  decree,  and  concurred  in  a  sale,  the  proceeds  having  by  mistake  been 
applied  to  pay  the  other  creditors,  without  providing  for  the  mortgage  debt, 
declaring  Pit  entitled  to  be  repaid  by  the  smiple  contract  creditors ;  if  not  so 
paid,  by  specialty  creditors  rateably,  and  any  deficiency  by  the  solr  of  the 
Pit  in  the  former  suit,  with  costs  against  ike  solr,  see  Todd  v.  Studholme, 
3  K.  &  J.  341. 


14.  Secured  Creditor — Legal  Mortgagee — Mortgagors  {a  Company) 
tcound  up — Interest   on  Debt — Appropriation   of  Proceeds  of 
Sale — Bule  in  Bankruptcy — Judicature  Act,   1875,  s,   10 — 
Bankruptcy  Act^  1883,  s.  9,  sub-s.  2. 

Declabb  that  for  the  purpose  of  ascertaining  the  amount  for  which 
the  applicants  are  entitled  to  be  admitted  to  prove  as  unsecured  cre- 
ditors of  the  above-named  co.,  no  portion  of  the  proceeds  of  sale  or 
realization  of  the  applicants'  securities  can  properly  be  appropriated  to 
the  discharge  of  interest  accrued  after  the  8th  of  Jan.  1887,  being 
the  date  of  the  commencement  of  the  winding-up  of  the  co.,  but  that 
any  sums  representing  profits  realized  by  the  receivers  and  managers 
from  the  carrying  on  of  the  business  of  The  S.  Tavern  and  also  any 
sum  representing  interest,  dividend,  or  income  arising  from  any  in- 
vestment of  the  proceeds  of  sale  or  realization  of  any  of  the  applicants' 
said  securities  may  be  properly  so  appropriated  and  retained  by  the 
applicants ;  And  Declare  that  the  applicants  are  entitled  to  be  admitted 
to  prove  as  unsecured  creditors  of  the  co.  for  a  sum  representing  the 
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full  amount  of  principal  and  interest  due  to  the  applicants  upon  tlidr 
securities  on  the  8th  Jan.  1887,  and  the  costs  of  the  applicants  as  Fits 
in  the  action  of  Q.  v.  L.  W.  and  G.  Hotels  Co.,  Ld.,  1886,  Q.  53 
{foreclosure  action),  and  the  costs,  charges  and  expenses  propezlj 
incurred  by  the  applicants  or  the  late  Pits  as  mortgagees  after  deducting 
therefrom  the  gross  amount  arising  from  the  sale  or  realization  of  the 
applicants'  securities  without  regard  to  the  investment  of  the  amount 
BO  arising  or  to  the  proceeds  of  such  investments  when  realised. — ^Tax 
costs  of  applicants  and  of  liquidator  of  the  said  application  in  Ohamben 
and  occasioned  by  the  adjournment  thereof  into  Court ;  And  Liet  costs  of 
applicants  be  added  to  their  debt  and  costs  of  liquidator  be  paid  out  of 
the  assets  of  the  co. — Eefer  to  Chambers  to  ascertain  amount  for  which, 
upon  the  footing  of  the  above  declarations,  the  applicants  are  entitled 
to  be  admitted  to  prove  aa  unsecured  creditors  of  the  co.;  And  Let  them 
be  admitted  to  prove  accordingly  for  the  amount  to  be  certified.— 
Liberty  to  apply. — Re  London,  Windsor  and  Greenwich  Hotels  Co,, 
Quartermaine's  Case,  Stirling,  J.,  4  March,  1892,  6.  241 ;  (1892)  1  Ch. 
639. 

NOTES. 
CBEDITOBS'  ACTION  BY  MOBTGAGEE. 

If  a  mortgagee,  besides  enforcing  his  security,  seeks  to  charge  the  genenl 
assets,  his  suit  should  be  for  self  and  all  other  creditors  of  the  aectased  moit'r 
gagor :  Skeij  v.  Bennett,  2  Y.  &  C.  0.  406  ;  Blair  v.  Ormond,  1  Dr.  &  S.  428, 
436,  437  ;  and  see  King  v.  Smith,  2  Ha.  239. 

In  Booth  V.  Leycester,  3  My.  &  C.  463,  a  bill  lay  by  Pit,  claiming  annuities 

specifically  charged  on  the  realty,  with  interest,  and  as  specialty  creditor,  ks 

the  difference  against  the  grantor's  estate ;  and  as  to  sole  Pit  unitang  sevenl 

-    characters  and  conflicting  rights,  see  Blease  v.  Burgh,  2  Beav.  221,  227; 

Stronge  v.  Hawkes,  sup,  p.  1923. 

On  bill  by  mortgagee  to  realize  his  security  and  administer  the  mortgagor's 
assets,  a  sale  has  been  frequently  directed,  and  payment  of  the  defidencj 
from  the  assets :  Forms  12  and  13,  sup.  pp.  1920,  1921 ;  Daniel  v.  SkipwOk, 
2  Bro.  C.  C.  165 ;  Mondey  y,  M„  1  V.  &  B.  223;  and  see  Hanman  v.  Bihff, 
9  Ha.  xl. ;  Marshall  v.  McAravey,  3  Dru.  &  War.  232,  236. 

So  in  the  case  of  an  equitable  mortgage:  Brocklehursty,  Jessop,  7  Sim. 438: 
but  not  out  of  real  assets,  unless  Pit  sues  for  self  and  other  crcditofrs :  Bed- 
[  '  ford  V.  Legh,  2  Dick.  707,  et  sup,  p.  1395. 

i  ;j    '  In  Bell  v.  Carter,  M.  R.,  19  March,  1853,  A.  871,  sup,  p.  1923,  -where  Pit 

':  i^  was  the  onlv  mortgagee,  the  six  months'  delay  of  sale,  being  a^ed  by  tbe 

J     i  Deft,  was  allowed  by  the  Master  of  the  Bolls  after  argument  and  consiaen- 

1^    ,  tion ;  but  where  clearly  for  an  infant's  benefit  a  sale  was  directed  at  once: 

;,    I  JJavis  v.  Dowdin^,  2  Ke.  245. 

I  f[  A  sale  was  directed  on  the  petition  of  a  mortgagee  in  an  adnum  suit: 

'J!    f  Greenwood  y,  Taylor,  1  Buss.  &M.  185. 

Where  an  exor  is  indebted  to  the  testator  on  mortgage,  the  other  excn 

ji    :  should  sue  for  sale,  not  foreclosure :  Lucas  v.  Scale,  2  A&.  56;  West,  556; 

!i    I  Bobbins  on  Mortgage,  1017  ;  Fisher,  479,  s.  1008. 

I  i|    I  On  a  bill  by  a  mortgagee,  the  personal  estate  was  directed  to  be  first 

Ji    '  appHed  in  payment  of  debts,  and  in  case  of  a  deficiency  the  Pit  to  have  ^ 

benefit  of  his  security,  and  then  to  go  for  any  deficiency  against  the  reattr, 
which  was  devised  on  tnist  to  pay  debts :  Marshall  v.  MAravey,  3  D.  &  Wsi. 
232.  But  now  the  mortgage  debt  would  in  general  be  primarily  payable  oat 
of  the  mortgaged  property :  v.  «Mp.  pp.  1539  et  seq. 

Where,  pursuant  to  the  judgment,  the  mortgaged  property  was  sold  free 
from  the  Pit's  charge,  interest  was  reckoned  down  to  date  of  payment,  vai 
the  proceeds  of  sale  applied  first  in  payment  of  interest  and  then  of  principsl 
the  Pit  being  entiUed  to  prove  for  any  balance  of  principal,  but  vitiioai 
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inteTeet:  Re  TalhoU,  King  v.  Chick,  39  Ch.  D.  567;  but  see  Re  London,  &c. 
Hotels  Co.,  Quartermaine's  Case,  (1892)  1  Ch.  639,  sup.  Form  14,  p.  1923,  dis- 
approving Re  Talbott,  and  deciding  that  interest  accrued  due  after  winding-up 
could  not  be  allowed  out  of  proceeds  of  sale. 

But,  according  to  the  old-established  rule  in  bankruptcy,  subsequent 
income  accruing  from  the  mortgaged  property  rests  on  a  different  footing 
from  proceeds  of  sale,  and  interest  may  be  allowed  out  of  it:  S.  C,  citing 
Exp.  Ramsbottom,  2  Mont  &  Ayr.  79 ;  Exp.  Pen/old,  4  D.  G.  &  S.  282 ;  Re 
Savin,  7  Ch.  760. 

COSTS. 

In  general,  a  mortgagee's  costs  are  added  to  his  security,  and  form 
part  of  it,  in  whatever  rank  it  may  stand,  unless  he  makes  the  suit 
neoeesary :  White  v.  Gudgeon,  30  Beav.  545.  But  where  he  sues  as  a  creditor 
to  acLninister  the  estate  of  his  deceased  mortgagor,  his  costs  are  those  of  a 
Pit  in  an  ordinary  admon  suit :  Wright  v.  Kirhy,  23  Beav.  463 ;  and  where 
instead  of  simply  suing  for  foreclosure  he  institutes  or  adopts  a  suit  for 
admon,  and  the  ^tate  proves  deficient,  the  costs  of  the  exors  and  all  parties 
have  been  first  paid  out  of  the  proceeds  of  sale  of  the  mortgaged  property  : 
8.  C. ;  Armstrong  v.  Storer,  14  Beav.  535 ;  Brace  v.  Duchess  of  Marlborough, 
Moe.  50;  Re  Spensley,  8.  v.  Harrison,  15  £q.  16;  but  after  costs  of  sale: 
Leonard  v.  Kdtett,  27  L.  E.  Ir.  418.  But  in  Aldridge  v.  Westbrook,  5  Beav. 
188,  193,  and  Pinehard  v.  Fellows,  17  Eq.  421,  the  mortgagee  Pit  was  paid 
his  debt,  interest,  and  costs  of  suit,  out  of  the  proceeds  of  the  sale,  in  priority 
to  all  other  charges ;  and  60  in  Re  Banks,  75  L.  T.  387 ;  45  W.  &.  206, 
Porm  13,  sup.  p.  1921,  the  mortgagee  Pits  being  allowed  to  add  to  their 
<diarge  the  costs  of  the  action  so  far  as  related  to  sale  under  their  foreclosure 
or  mortgage  security. 

The  reason  in  the  case  of  a  legal  mortgagee  is,  that  by  a  sale  he  gains  a 
benefit  ultra  his  contract :  Armstrong  v.  Storer,  14  Beav.  538 ;  Tipping  v. 
I*ower,  1  Ha.  405,  410;  Wright  y.  Kirhy,  23  Beav.  463,467;  but  the  funds 
bein^  realized  by  Pit  may  entitle  him  to  costs  out  of  the  proceeds  in  priority 
to  pnor  incumbrancers :  S,  C. 

But  it  was  held  that  as  an  equitable  mortgagee  was  entitled  to  a  sale  (see 
Tudcley  v.  Thompson,  IJ.  &  K.  126^128,  130),  an  equitable  mortgagee,  filing 
a  bill  for  self  ana  other  creditors,  was  entitled  to  principal,  interest,  and  costs 
oat  of  the  mortgaged  estate,  in  priority  to  the  other  costs  of  the  suit :  Tip* 
ping  V.  Power,  1  Ha.  405,  408,  410. 

3jd  Tipping  v.  Power,  supra,  the  estate  was  sold,  but  not  sufficing  to  pay 
Pit,  and  the  general  assets  not  sufficing  to  pay  debts  and  costs,  Pit  was 
entitled  to  the  proceeds  of  the  estate,  ezor  to  retain  his  own  debt  out  of 
balance  in  hano,  in  priority  to  all  other  debts  of  equal  degree,  the  residue  to 
be  applied  to  pay  exor*s  costs,  as  between  solr  and  client,  tlien  Pit's  costs, 
then  costs  of  devisees,  who  had  disclaimed  bv  answer,  and  the  debts  remain- 
ing due  to  Pit  and  the  other  creditoi*s.  See  form  of  judgment,  Seton,  5th  ed. 
p.  1211. 

It  being,  however,  now  settled  that  an  equitable  mortgagee's  right  is  fore- 
cdoeure,  not  sale  {James  v.  c/'.,  16  Eq.  153 ;  and  see  S.  C,  42  L.  J.  Ch.  386, 
and  cases  there  cited;  Bobbins,  995;  Fisher,  476),  the  reason  for  this 
distinction  has  ceased. 

In  like  manner,  when  a  mortgagee  could  prove  for  his  debt  and  realize  his 
security  for  the  balance  (for  the  present^  nue,  v.  sup.  p.  1462),  an  equitable 
mortgagee  filing  his  bill,  first  to  realize  his  security,  and  then  prove  for  the 
iMdanoe,  asked  less  than  his  strict  right,  and  so  was  allowed  his  costs  out  of 
tbe  proceeds  before  the  exor:  Tuddey  v.  Thompson,  1  J.  &  H.  126—128, 
ISO  (compromiaed  on  appeal). 

A  mor^gee,  whether  a  party  to  the  suit  or  not,  does  not  postpone  his 
elaim  by  consenting  to  a  sale  in  an  admon  suit :  Wride  v.  Clarke,  2  Bro.  C. 
O.  261,  n. ;  1  Dick.  382 ;  Seton,  3rd  ed.  p.  326,  Form  2,  sup,  p.  1663 ;  Davies 
w-  Topp,  1  Bro.  C.  C.  525 ;  Hepioorth  v.  Heslop,  3  Ha.  485 ;  Dighton  v. 
fVithers,  31  Beav.  42S ;  sed  quare,  whether  this  applied  under  the  old  practice, 
-^rbere  the  mortgagee  had  proved  for  his  whole  debt :  see,  now,  Jud.  Act, 
1S75,  8.  10,  sup.  p.  1462;  and  see  Cook  v.  Hart,  12  Eq.  459;  Crosse  v.  Gen. 
r.  Co.,  3  D.  M.  &  Q.  698.  But  he  is  only  entitled  to  the  actual  costs  of  the 
:  Berry  ▼.  HeMethtvaite,  4  K,  ft  J.  80. 
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A  mortgagee,  bringing  in  hie  accounts,  who,  under  a  hand  fide  mistake  in 
law,  makes  a  claim  which  is  disallowed,  ought  not  to  be  made  to  pej  the 
costs,  and  has  a  right  to  require  that  the  matter  should  be  decided  by  tlw 
Judge  in  person :  Re  Watts^  Smith  v.  W.,  *22  Ch.  D.  1,  C.  A. 


(in.)  BEDEMPTION. 

1.  Common  Redemption  Judgment. 


Let  the  following  accounts  be  taken,  that  is  to  say :  1 .  An  aooount 

of  what  is  due  to  the  Deft  under  and  by  virtue  of  his  mortgage  in  the 

pleadings  mentioned,  and  for  his  costs  of  this  action,  such  costs  to  be 

taxed  &c. ;  [2.  If  the  Deft  has  been  in  possession^  account  of  rents  and 

1 1  ll  I  ■  profits,  and  amount  to  be  deducted.  Form  2,  p.  1896] ;  And  Let,  upon  the 

Pit  paying  to  the  Deft  what  shall  be  certified  to  be  due  to  him  [after 
such  deduction  as  aforesaid],  within  six  months  after  &c.,  at  such  &c., 
the  Deft  re-convey  [re-surrender,  re-assign]  the  mortgaged  heredita- 
ments free  and  clear  of  and  from  all  incumbrances  done  by  him  or  any 
person  claiming  by,  from,  or  under  him ;  and  deliver  up  all  deeds 
&c. ;  but  in  default  of  the  Pit  paying  to  the  Deft  what  shall  be 
certified  to  be  due  to  him,  after  such  deduction  as  aforesaid,  bj  the 
time  aforesaid,  Let  this  action  thenceforth  stand  dismissed  out  of 
this  Court  [with  costs,  to  be  taxed  &c.]  [if  it  is  alleged  that  the  mort- 
gagee has  been  overpaid,  or  that  nothing  is  due,  add — but  if  it  shall 
appear  on  taking  the  said  accounts  that  there  is  nothing  due  to  the 
Deft,  Let  the  Deft,  within  twenty-one  days  after  the  date  of  the 
Master's  certificate,  reconvey  &c. ;  And  Let  the  Deft  within  the  timfi 
aforesaid  pay  to  the  Pit  the  amount,  if  any,  which  shall  be  certified  to 
be  due  from  the  Deft  in  excess  of  the  amount  due,  such  amount  to  be 
certified]. — Liberty  to  apply. — See  Girdham  v.  Clegg,  V.-C.  B.,  5  April, 
1876,  A.  1130. 


2.  Redemption  after  Tender* — Payment  into  Court — Costs^ 

Charges^  and  Expenses. 

"  Let  the  Pits  H.  &c.  be  at  liberty,  on  or  before  &c.,  to  lodge  the  sum 

of  £600  in  Court,  as  directed  in  the  Lodgment  and  Payment  Schedule 

hereto ;  And  Let,  upon  such  lodgment  being  made,  the  Defts  P.  &c. 

deliver  up  all  deeds  &c. ;  And  Let  an  account  be  taken  of  what  on  the 

—  day  of  —  {date  of  tender)  was  due  to  the  Defts  under  and  by  Tirtue 

of  their  mortgage  security  &c. ;  And  if  it  shall  appear,  on  taking  ^e 

said  account,  that  the  amount  due  to  the  Defts  on  the  said  —  day  of  — 

did  not  exceed  the  sum  of  £570  {sum  tendered)," — ^Tax  the  Pits'  costs  of 

action,  and  amount  to  be  deducted^  and  the  balance  remaining  due  to 

j    j  Defts,  to  be  paid  out  of  the  said  £600  when  lodged,  and  thereupaa 

1    i  Defts  to  reconvey  &c.,  and  the  residue  of  the  £600  to  be  repaid  to  the 

y^L.. pj^g .  ^^^  ^  ^^  pj^g  gj^ j2  ^^^  j^g^  ^^  j^QQQ^  ^p^j^  ^^  pj^  paying  t» 
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the  DeftB  the  amount  certified  to  be  due,  within  six  months  &c.,  Defts 
to  reoonvej  and  deliver  all  deeds  &c.,  but  in  default  the  action  to  stand 
dismissed  with  costs: — "But  in  case  it  shall  appear  on  taking  such 
accounts  that  the  amount  due  to  the  Defts  on  the  said  —  day  of  —  did 
exceed  the  said  sum  of  £570,  Let  subsequent  interest  be  computed  from 
that  day,  and  added  to  what  shall  appear  to  be  due  as  aforesaid." — 
Defts'  costs  of  suit  to  be  taxed,  and  amount  to  be  added ;  and  what 
shall  be  certified  to  be  due  to  be  paid  out  of  the  £600,  and  the  residue 
to  the  Pits ;  or  if  the  £600  is  insufficient,  the  whole  to  be  paid  to  the 
Defts  in  part  payment,  and  the  balance  to  be  paid  by  the  Pits ;  and 
thereupon  Defts  to  reconvey  &c. ;  And  in  case  the  Pits  shall  not  lodge 
the  £600,  usual  directions  for  redemption,  or  action  to  stand  dismissed, 
with  costs. — [^Add  Lodgment  and  Payment  Schedule^  directing  lodgment 
hy  Pits  of  £600  cash  and  payment  thereout  to  Defts  of  what  shall  be 
certified  due  to  them  and  of  residue  to  Pits,  or  if  £600  insufficient  to 
satisfy  amount  due  to  Defts^  payment  of  whole  to  Defts  on  account  of  such 
amauntJ] — See  Harmer  v.  Priestley,  M.  "R.,  9  May,  1853,  A.  993 ; 
16  Beav.  669;  see  also  Hoskin  v.  Sincock,  Y.-O.  K.,  28  Feb.  1865, 
A.  2557  ;  S.  C,  13  W.  R.  487. 

3.  Redemption — Chattels. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pit  and  the  Defts ;  Let  the  following  account  be  taken  (that  is  to 
Bay) :  1.  An  account  of  what  (if  anything)  is  due  by  the  Pit  under 
and  by  virtue  of  the  charges  to  A.  B.  &  Go.,  in  the  pleadings  men- 
tioned, cmd  for  the  costs  of  the  Defts  0.  D.  and  E.  F.  respectively, 
of  this  action,  such  costs  to  be  taxed  by  the  taxing  master ;  And  in 
tftkJTig  such  account  credit  is  to  be  given  to  the  Pit  for  any  moneys 
paid  by  him  to  Messrs.  X.  or  otherwise  properly  expended  in  recovering 
tho  securities  comprised  in  &c.,  with  interest  on  the  sums  so  paid  or  ex- 
pended at  the  rate  of  £5  p.  c.  per  ann. ;  And  Let,  upon  the  Pit  lodging 
in  Court  as  directed  in  the  schedule  hereto  what  (if  anything)  shall 
l>e  certified  to  be  due  from  him  upon  taking  such  account  within  six 
months  after  the  date  of  the  Master's  certificate,  the  Defts  C.  D.  and 
]B.  F.  respectively,  at  the  Pit's  costs,  re-assign  and  deliver  up  to  the 
X'lt  the  premises  subject  to  the  said  charges,  free  and  clear  of  and 
from  all  incumbrances  made  by  them  respectively,  or  any  person  claim- 
ing by,  from  or  under  them  respectively ;  And  in  def aidt  of  the  Pit 
lodging  in  Court  as  aforesaid  what  shall  be  certified  as  aforesaid  by 
the  time  aforesaid.  Let  this  action  stand  dismissed  out  of  this  Court  as 
against  the  said  Defts,  with  costs  &c. ;  And  Let,  if  it  shall  appear,  on 
-taking  tlie  said  account,  that  there  is  nothing  due  by  the  Pit,  the  Defts 
C-  i).  and  E.  F.  respectively,  within  twenty-one  days  after  the  date  of 
-the  Master's  certificate,  re-assign  and  deliver  up  to  the  Pit  the  pre- 
xniseB  subject  to  the  said  charges,  free  and  clear  &c. — Liberty  to  apply. 
' — \_Add  Lodgment  Schedule,  directing  lodgment  by  Pit  of  amount  certified 
#o  U  due.y—Reed  r.  Cooper,  Chitty,  J.,  28  Oct.  1884,  B.  3543. 
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4.  Redemption  Action — Tender  declared  to  be  unconditional 

Upon  motion  by  way  of  appeal  &c.  by  counsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Deft,  this  Court  being  of  opinion  that,  on  the 
30th  day  of  September,  1890,  an  unconditional  tender  of  £— ,  for 
principal,  interest,  and  costs,  was  made  by  the  Pit  to  the  Deft,  Let  the 
said  order  be  varied,  and,  as  varied,  be  as  follows : — ^Let  the  following 
accounts  be  taken;  1.  An  account  of  what,  on  the  30th  September, 
1 890,  was  due  to  the  Deft  under  and  by  virtue  of  the  mortgage  secn- 
III  j  rity,  dated  &c. ;  2.  Usual  account  of  rents  and  profits,  and  set-off  and 

balance  to  be  certified. — ^Adjourn  further  consideration. — Reseire  costs. 
— But  if  it  shall  appear  that  such  balance  exceeds  the  said  £"— ,  Let 
both  such  accounts  be  further  prosecuted,  including  in  the  first-men- 
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I  j  tioned  account  the  Deft's  costs  of  this  action  after  deducting  the  Pit's 

costs  of  this  appeal,  such  costs  to  be  taxed  &c. — Usual  consequential 
directions  in  a  redemption  action. — Greenwood  v.  Suicliffe^  C.  A., 
11  Nov.  1891,  A.  1466;  S.  C,  (1892)  1  Ch.  1. 
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5.  Redemption  since  the  Conveyancing  Act^  8.  17 — Freeholds  and 
Copyholds  separately  Mortgaged — Cost^. 

Upon  motion  for  judgment  in  default  of  the  Deft  delivering  a 

defence,  this  day  made  unto  this  Court  by  counsel  for  the  Pit,  and 

upon  reading  &c.,   Let  the  following   accounts  be  taken : — 1.  An 

account  of  what  is  due  to  the  Pit  under  and  by  virtue  of  the  deed 

dated  — ,  1882,  in  the  statement  of  claim  mentioned,  and  for  his  costs 

of  this  action  to  be  taxed  by  the  taxing  master ;  2.  An  account  of 

what  is  due  to  the  Pit  under  and  by  'vdrtue  of  the  deed  dated  — ,  1883, 

in  the  statement  of  claim  mentioned,  and  for  his  costs  of  this  action  to 

be  taxed  by  the  taxing  master ;  And  Let  R.,  the  receiver  appointed  in 

this  action  by  the  order  dated  &c.,  pay  any  balance  or  balances  not 

exceeding  any  interest  due  to  the  Pit  on  the  said  deed  dated  — ,  188S, 

which  may  be  in  his  hands  previously  to  such  last-mentioned  acconm 

being  certified  in  respect  of  the  rents  and  profits  of  the  hereditaments 

comprised  in  the  said  deed  to  the  Pit,  in  satisfaction  or  part  satisfa(^on 

of  the  interest  due  in  respect  of  such  mortgage  ;  And  Let  the  same  be 

allowed  to  the  receiver  on  passing  his  accounts ;  And  Let  the  Pit !« 

debited  with  any  balance  or  balances  so  paid  to  him  by  such  receiver 

as  aforesaid ;  And  Let,  upon  the  Deft  paying  to  the  Pit  what  shall  1« 

certified  to  be  due  upon  either  of  the  said  accounts,  within  six  months 

after  the  date  of  the  Master's  certificate,  at  such  time  and  place  as 

shall  be  thereby  appointed,  the  Pit  release  the  hereditaments  and 

premises  comprised  in  the  mortgage  in  respect  of  which  the  amount 

certified  to  be  due  shaU  be  paid  free  and  clear  of  and  from  all  incnm- 

brances  made  or  effected  by  him,  or  any  person  claiming  by,  from,  or 

under  him,  and  deliver  up  upon  oath,  if  required,  all  deeds  and 

writings  in  his  custody  or  power  relating  thereto,  to  the  Deft  or  to 
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whom  he  shall  appoint ;  But  in  default  of  the  Deft  paying  to  the  Pit 
what  shall  be  so  certified  to  be  due  to  him  under  or  by  virtue  of  the 
deed  dated — ,  1882,  by  the  time  to  be  appointed  in  that  behalf,  Let  the 
Deft  stand  absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  hereditaments 
compxised  in  the  said  deed ;  And  this  Court  doth  declare  that  the  Pit 
will  be  entitled  to  the  said  hereditaments  free  and  clear  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the 
same,  and  to  have  an  absolute  conveyance  thereof  accordingly ;  And 
Let  the  Deft  convey  the  same  hereditaments  to  the  Pit,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct;  And  in  default  of  the  Deft 
paying  to  the  Pit  what  shall  be  certified  to  be  due  to  him  as  aforesaid, 
under  and  by  virtue  of  the  said  deed  date^  — ,  1883,  by  the  time  to  be 
appointed  as  aforesaid  in  that  behalf.  Let  the  Deft  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity 
of  redemption  of,  in,  and  to  the  copyhold  hereditaments  comprised  in 
such  deed ;  And  in  case  of  such  foreclosure,  Let  the  Deft  surrender  the 
same  copyhold  hereditaments  to  the  use  of  the  Pit,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct,  and  in  default  thereof  this  Court 
doth  declare  that  the  Pit  wHl  be  entitled  to  be  admitted  to  such  copy- 
hold hereditaments ;  And  in  the  event  of  the  Deft  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  on  one  or  both  of  the  said 
accounts  within  the  time  aforesaid.  Let  the  Deft  pay  to  the  Pit  his 
coBts  of  this  action,  to  be  certified  as  aforesaid,  on  the  account  No.  1 
or  !No.  2,  or  on  both  of  the  said  accounts  as  the  case  may  be,  but  so 
that  the  Deft  pay  the  said  costs  once  only. — ^Liberty  to  apply. — Ckap' 
fnan  v.  Andrews^  Pearson,  J.,  2  July,  1884,  A.  988. 


6.  Appointment  of  Person  to  convey  Mortgaged  Property  for  the 
Estate  of  a  Person  who  cannot  be  found. 

Upon  the  petition  of  A.  B.,  C.  D.,  and  G.  &c. ;— Let  E.  F.,  of  &c., 
be  appointed  to  convey  the  messuages,  hereditaments,  and  premises 
comprised  in  the  indenture  of  mortgage,  dated  &c.,  to  such  person  as 
the  Petr  A.  B.,  or  other  the  trustees  or  trustee  for  the  time  being  of  the 
^rill  of  X.,  shall  direct,  upon  payment  to  the  Petr  C.  D.,  or  other  the 
person  or  persons  for  the  time  being  entitled  thereto,  of  all  moneys  for 
the  time  being  owing  to  him  or  them  upon  the  security  of  the  said 
indenture  of  mortgage  for  all  the  estate  therein  of  W.,  who  cannot  be 
found;  And  Let  the  said  E,  F.  convey  the  same  accordingly.— --R* 
HazelVs  Mortgage,  Kekewich,  J.,  26  March,  1892,  A.  451. 


NOTES. 

MGHT  OF  BEDEMPT102T. 


The  mortmgor's  ziffht  to  redeem,  on  payment  of  principal,  interest  and 
costs,  is  incident  to  tne  security,  and  will  be  upheld  in  all  cases  where  the 
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transactLon  is  ooiistrued  as  one  of  mortgage :  Spenoe,  vol.  iL  p.  618 ;  FisL 
Mort.  1,  665  et  seq,;  and  cannot  be  disputed  by  the  mortgagee,  who  most 
reconvey  on  payment  of  what  is  due :  Tasker  v.  Smalls  3  My.  &  C.  70 ;  and 
after  payment  cannot  refuse  to  execute  a  deed  of  reconveyance,  so  long  as  it 
has  been  concurred  in  by  all  persons  interested  in  the  equity  of  redemptLon : 
Hartley  v.  Burton^  3  Ch.  365 ;  secus,  until  he  is  paid  off :  Lacey  v.  Waghamey 
59  L.  T.  208.  Payment  to  one  co-mortgagee  without  the  privity  of  the  other 
is  insufficient  to  ground  redemption :  Powell  v.  Brodhursi,  (1901)  2  Ch-  160; 
Mataon  v.  Dennis,  4  D.  J.  &  S.  345. 

Pleading  and  Procedure."] — ^A  contract  for  the  sale  to  the  mortgagee  of  the 
equity  of  redemption  was  no  defence  to  a  redemption  suit,  but  must  have 
been  set  up  by  cross  bill  under  tJiie  old  practice :  Iiotvelh  v.  Wilson,  34  Beav. 
573;  and  now  maybe  mjade  the  subject  of  counterclaim:  Jud.  Act,  1873, 
8.  24  (3) ;  0.  XIX,  3. 

Pit  mortgagor,  and  any  persons  daimiog  under  him,  must,  by  the  rf^^d- 
ings,  offer  to  redeem  or  to  pay  what  is  due :  Harding  v.  Tingey^  12  W.  K- 
684;  34  L.  J.  Oh.  13;  10  Jut.'N.  S.  872;  10  L.  T.  323 ;  Hiighes  v.  CotJe,  U 
Beav.  407 ;  but  when  relations  other  than  those  of  mortgagor  and  mortgagee 
exist  between  the  parties,  e.y.,  when  trusts  have  been  created  whida  the 
mortgagor,  or  his  subsequent  incumbrancers,  are  entitled  to  enforce,  the  role 
does  not  apply :  Jefferys  v.  Dickson,  1  Ch.  183. 

The  right  to  redeem  must  be  clearly  shown ;  a  bill  for  redemption  before 
the  day  fixed  for  pavment  was  demurrable :  Brown  v.  Co/c,  14  Sim.  427  ;  and 
where  the  right  is  alleged  to  be  in  some  one  else,  the  Pit  will  not  be  allowed 
to  redeem,  even  at  his  own  risk :  Lomax  v.  Bird,  1  Ver.  182. 

Where  the  mortgage  is  for  pavment  of  instalments,  all  to  become  due  on 
default  of  payment  of  any  one,  tne  fact  that  the  mortgagee  is  a  co.  in  liqui- 
dation will  not  affect  the  time  in  which  accounts  must  be  calculated  in  a 
redemption  action  :  Cordingley  v.  Alliance  Sac,  W.  N.  (87)  220. 

Bedemption  was  not  decreed,  under  the  prayer  for  general  relief,  in  a  suit 
(which  failed)  for  setting  aside  the  security  on  the  groimd  of  fraud :  Joknsom 
V.  Fesenmeyer,  25  Beav.  88  ;  3  D.  &  J.  13. 

And  a  mortgagor  is  not  entitled  to  redemption  on  a  bill  impeaching  the 
security  and  not  praying  for  redemption ;  secus,  if  the  issue  is  not  xnerelT 
mortgage  or  no  mortgage,  but  whether  the  Deft  has  ceased  to  be  mort- 
gage and  become  absolute  owner,  and  whether  his  advances  are  more  thsm 
satisfied  by  his  receipts,  and  the  bill  prays  an  account  and  offers  to  aUov 
just  credits:  National Bk,  Austraiusiay,  United  Hand-in- Hand,  4  App.  Ca.  391. 

But,  imder  0.  xx,  6,  it  would  seem  that  a  mortgagor  might  in  the  same 
action  claim  that  the  mortgage  deed  might  be  set  aside,  or,  altematiyely, 
redemption  on  the  footing  thereof :  see  Bagot  v.  Boston,  7  Ch.  D.  1 . 

Unaer  O.  liva,  1  (v.  sup,  p.  165),  a  mortgagor  may  apply  by  originating 
summons  for  the  determination  of  a  question  of  construction  arising^  under 
the  mortgage  deed  without  offering  to  redeem :  Be  Nobhs,  N,  v.  Law  Rever- 
sionary Interest  8oc.,  (1896)  2  Ch.  830. 

Clog  on  Equity  of  Redemption,'] — Conditions  limiting  or  postponing  the  ri^tt 
to  redeem  are  not  favourably  regarded :  Mellor  v.  Lees,  2  Atx.  495 ;  Cowdry 
V.  Day,  1  Giff.  316;  Field  v.  Hopkins,  44  Ch.  D.  524,  C.  A. ;  Fish.  Mart 
669 ;  Spence,  vol.  ii.  p.  619. 

And  m  the  case  of  a  mortgage  of  a  policy  and  reversionary  interest,  con- 
tingent upon  A.  surviving  B.,  a  condition  that  if  A.  died  in  the  lifetime  of  B. 
the  i>olicv  should  belong  to  the  mortgagees  absolutely  was  held  void  as 
being  a  clog  on  the  equity  of  redemption :  Marq,  of  Northampton  v.  I^oiloek^ 
45  Ch.  D.  190,  C.  A. ;  Salt  v.  Mara,  of  Northampton,  (1892)  A.  C.  1,  H.  L. 

So  a  clause  which  prohibited  tne  mortgagor  and  persons  deriving  title 
under  him  from  selling  on  the  premises  during  the  leasehold  term  mah 
liquors  not  purchased  from  the  mortgagees  could  not  be  maintained  -when  all 
moneys  due  upon  the  security  had  been  paid  off :  Bice  v.  Noakes  <fe  Cb.,  (19O0) 
1  Ch.  213 ;  (1900)  2  Ch.  445,  C.  A. ;  and  a  covenant  securing  to  a  solr-mori- 
gG^ee  profit  costs,  and  charges,  was  held  to  be  void  as  clogging  ti^e  equity  d 
redemption:  Eyrtv,  Wynne- Mackenzie,  (1894)  1  Ch.  21 S. 

But  a  collateral  advantage  may  be  bargained  for  if  the  ri^ht  gI 
redemption  is  not  fettered  and  the  bargain  is  not  uncon8Gional>le  or 
oppressive:  Biggs  v.  Hoddinott,  (1898)  2  Ch,  307,  C.  A. ;  Carritf  v.  BradJey, 
(1901)  2  K.  B.  550,  C.  A. ;  and  accordingly  a  deduction  for  oomm^ 
sion  or  bonus  may  be  supported  if  it  is  made  as  part  of  the  mortgage 
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contract  iidthout  improper  pressure,  unfair  dealing,  or  undue  influenced 
Mainland  v.  Upjohn,  41  Ch.  1).  126;  following  Potter  \,  Edwards,  26  L.J.  Ch. 
468  ;  and  discussing  Broad  v.  Sel/e,  11  W.  R.  1038;  9  Jur.  N.  S.  885;  James 
▼.  Kerr,  40  Ch.  D,  449 ;  and  Bucknell  v.  Vickery,  64  L.  T.  701 ;  and  a 
stipulation  for  "  commission  "  at  a  rate  p.  c.  on  instalments  between  the  due 
date  and  date  of  payment  is  not  invalid  as  being  in  the  nature  of  a  penalty : 
General  Discount  and  Credit  Co,  v.  Olegg,  22  Ch.  D.  549 ;  and  so  also  A 
contract  similarly  entered  into  for  a  collateral  advantage  at  the  time  and  as  a 
term  of  the  advance,  e,g,,  a  mortgage  to  a  brewer  with  a  covenant  by  the 
mortgagor  to  buy  all  the  beer  from  the  mortgagee:  Biggs  v.  Hoddinott, 
(1898)  2  Ch.  307,  G.  A. ;  and  see  Carritt  v.  Bradley,  sup. ;  or  a  provision  in  a 
mortgage  of  a  theatre  whereby  the  mortgagee  is  entitled  to  a  share  of  the 
dear  net  profit  rental :  Santley  v.  Wilde,  (1899)  2  Ch.  474,  C.  A. ;  reversing 
;S>.  C,  (1899J  1  Ch.  747 ;  Form  15,  sup,  p.  1903 ;  and  there  is  no  presumption 
that  the  collateral  advantage  has  been  given  by  the  mort^gor  under  pres- 
siure :  8,  C, ;  and  a  condition  aCTeed  upon  between  the  parties  which  must  be 
satisfied,  if  at  all,  before  therignt  of  redemption  at  law  arises,  cannot  be  a  clog 
on  the  equity :  Lisle  v.  Beeve,  W.  N.  (00)  264 ;  83  L.  T.  731 ;  49  W.  E.  188. 

In  a  mortgage  bond  given  to  secure  due  payment  by  instalments,  a  provi- 
sion making  the  total  sum  due  enforceable  on  default,  is  not  to  be  considered 
a  penalty:  Wallingford  v.  Mutual  Soc,,  6  App.  Ca.  685. 

Matters  affecting  Right  of  Redemption,'] — ^A  second  mortgagee,  even  though 
in  possession  at  tne  tune,  who  buys  under  a  power  of  sale  contained  in  the 
first  mortgage,  is  not  liable  to  redemption:  Kirkwood  v.  Thompson,  2  H.  & 
M.  392 ;  2  D.  J.  &  S.  613 ;  Shaw  v.  Bunny,  33  Beav.  494 ;  2  D.  J.  &  8.  468. 

But  if  the  second  mortgagee  purchasing  has  notice  that  the  terms  of  the 
power  requiiine  notice  of  sale  to  be  given  to  the  mortgagor  have  not  been 
complied  with,  ne  may  be  redeemed :  Farkinson  v.  Hanhury,  L.  £.  2  H.  L.  1 ; 
2  D.  J.  &  S.  450 ;  1  Dr.  &  Sm.  143. 

The  right  of  a  mortgagor,  who  has  satisfied  the  mortgage  by  paying  the 
amount  due  into  Court,  to  redemption  and  reconveyance,  cannot  be  resisted 
bv  a  claim  by  the  mortgagee  to  tack  a  judgment  on  the  covenant,  obtained 
after  satisfaction  of  the  mortgage :  Mayor  of  Brecon  v.  Seymour,  26  Beav. 
648. 

A  person  who  has  contracted  to  buy  the  equity  of  redemption  cannot, 
before  his  purchase  is  completed,  sue  to  redeem :  Tasker  v.  Small,  3  My.  &  C. 
69 ;  and  generally  a  purchaser  cannot,  before  completing  his  conlsuct,  enforce 
any  equities  attaching  to  the  property  against  any  persons  not  parties  to  the 
contract :  De  Iloghton  v.  Money,  2  Ch.  164 ;  1  Eq.  154. 

A  mortgagor  who  has  absolutely  assigned  his  equity  of  redemption,  when 
saed  on  tne  covenant  in  the  mortgage,  acquires  a  new  right  to  redeem,  and, 
on  paying  off  the  debt,  is  entitled  to  have  a  reconveyance  to  himself,  subject 
to  such  equily  of  redemption  as  may  be  vested  in  other  persons :  Kinnaird  v. 
Trollope,  39  Ch.  D.  636. 

Sale  by  Mortgagee,"] — ^The  mortgagor  has  been  allowed  to  redeem,  and  a  sale 
made  by  mort^gee  after  tender  of  principal  and  interest,  the  costs  being  im- 
ascertained,  but  the  security  ample,  was  set  aside,  with  costs  of  the  suit 
to  be  void  by  the  mortgagee :  Jenkins  v.  Jones,  2  Gi£F.  99. 

Beaemption  has  also  been  aUowed,  and  a  sale  set  aside,  even  after  fifteen 
years,  where  the  power  of  sale  has  been  improperly  and  oppressively  exercised : 
Robertson  v.  Norris,  1  GifP.  421 ;  affirmed,  4  Jur.  N.  S.  443. 

But  a  sale  by  the  mort^affee  imder  his  power  is  not  invalidated,  so  as  to 
give  the  mortgagor  tiie  right  to  redeem,  oy  part  of  the  purchase-money 
being  allowed  to  remain  on  mortgage,  provided  the  sale  and  mortgage  (by 
the  purchai^r)  are  distinct  transactions,  and  the  mortgagee  debits  himself,  in 
account  with  the  mortgagor,  with  the  full  price :  Davey  v.  Durrant,  1  D.  & 
J.  535 ;  Thurlow  v.  Mackeson,  L.  R.  4  Q.  13.  97  ;  and  see  Sugd.  V.  &  P.  66 ; 
Dart,  y.  &  P.  79 ;  nor  merely  because  the  mortgagee  is  a  shareholder  in  the 
purchasing  oo. :  Farrar  v.  Farrars,  Limited,  40  Ch.  D.  395,  0.  A. 

And  where  the  power  is  exercised  bond  fide,  the  Court  will  not  interfere, 
though  the  sale  is  oisadvantageous,  unless  the  price  is  so  low  as  in  itself  to 
be  evidence  of  fraud :  Warner  v.  Jacob,  20  Ch.  D.  220 ;  Colson  v.  WilliamSy 
dS  L.  J.  CTl  639 ;  Farrar  v.  Farrars,  Limited,  40  Ch.  D.  396,  410,  0,  A. ; 
Kennedy  v.  De  Trafford,  (1897)  A.  0.  180,  H.  L. ;  affirming  C.  A.,  (1896) 


1  Ch.  762 ;  and  the  existence  of  bona  fides  must  be  determined  by  all  &e 
circumstances  of  the  case :  S.  C,  ;  and  see  Nutt  v.  Easto^i,  (1899)  1  Ch.  873; 
(1900)  1  Ch.  29,  C.  A.,  Tivhere  a  sale  by  the  executrix  of  the  mortgagee 
to  his  former  solr,  who  was  acting  for  her,  was,  under  the  circumstances, 
upheld  as  against  the  mortgagor. 

And  a  proviso  in  a  power  of  sale,  relieving  a  purchaser  from  inquiring  as 
to  an  irregularity,  does  not  protect  him  if  he  knows  of  an  irregulanfy: 
Selwyn  v.  Garfit,  38  Oh.  D.  273,  0.  A. ;  butjuterc  whether  so  if  the  irr^olarity 
is  one  which  mi^ht  have  been  waived :  S>.  C. 

Under  a  proviso  that  a  power  of  sale  is  not  to  be  exercised  until  notice  to 
pay,  and  default  made  for  a  time  specified,  such  time  must  be  calculated 
irom  the  expiration  of  that  limited  for  payment  of  the  mortgage  debt,  as 
until  then  there  is  no  default :  SeJwyn  v.  Oarfit,  38  Ch.  D.  273,  C.  A. 

A  mortgagee  having  a  power  of  sale,  subject  to  a  proviso  that  he  should 
not  exercise  it  without  giving  notice  to  the  mortgagor  or  his  assigns,  is  bound 
to  give  such  notice  to  the  mortgagee  of  the  equity  of  redemption :  HotM  t. 
Smith,  17  Oh.  D.  434. 

Where  the  mortgage  is  by  tenants  in  common  the  mortgagee  may  sell  to 
any  one  of  them  :  Kennedy  v.  De  Traffard,  (1896)  1  Ch.  762,  C.  A. ;  S.  C,  97 
A.  0.  180,  H.  L. ;  and  the  circumstance  that  the  sale  is  for  the  exact  amount 
due  for  principal,  interest,  and  costs  is  not  per  se  a  ground  for  impeaching 
it :  Kennedy  v.  De  Trafford,  sup.  ;  and  the  sale  may  stand  good  even  thou|!n 
the  jpurchasino^  mortgagor,  as  manager  of  the  property,  is  in  a  special 
fiduciary  relation  towards  the  co-mortgagors :  S,  C, 

As  to  the  responsibility  of  a  mortgagee  in  possession  selling  under  hia 
power  of  sale,  v,  inf,  pp.  1973,  1974. 

For  the  right  of  redemption  in  a  Welsh  mortgage,  see  xnf,  p.  2135. 


GLA17DESTINE  MOBTGAOES. 

By  4  &  5  W.  &  M.  c.  16,  any  judgment  debtor,  or  person  having  mort- 
gaged, who  shall  make  a  subsequent  mortgage  without  discovering  in  writing 
me  previous  judgment  or  mortgage,  shall  forfeit  all  right  and  equity  to 
redeem  the  second  mortgagee ;  but  this  does  not  bar  later  mortgagees  from 
redeeming  any  mortgage  prior  to  their  own. 

This  Act  does  not  apply  if  lands  (not  the  mere  addition  of  an  acre  or  tvo, 
as  a  mere  contrivance  to  evade  tne  statute)  are  comprised  in  the  seoond 
mortgage  which  were  not  in  the  first,  nor  if  the  second  mortgage  has  beea 
obtained  by  fraud  or  ill  practice :  Stafford  v.  Selby,  2  Ver.  689  ;  the  statute 
only  gives  the  deceived  mortgagee  a  defence  against  redemption,  and  girea 
him  no  right  to  come  to  the  Oouit  for  a  declaration  that  the  equity  is  for- 
feited ;  and  the  statute  is  to  be  construed  strictly,  so  that  a  covenant  that 
premises  shall  stand  charged,  and,  if  required,  to  execute  a  legal  mortgage, 
IS  not  a  mortga^  within  the  Act ;  nor  is  an  indenture  of  further  charge  con- 
taining  no  proviso  for  redemption  :  Kennard  v.  Futvoye,  2  Gifl.  81 ;  and  flee» 
further,  Fisher,  665  ;  Bobbins,  45. 

TABTIES  TO  FORECLOSUBE  AND  REDEMPTION  ACTIONS. 

As  a  general  rule  all  persons  interested  in  the  equit^r  of  redemption,  and, 
therefore,  in  the  proper  taking  of  the  account,  either  primarily,  as  the  mort- 
gagor, or  derivatively,  as  the  trustee  in  bankruptcy  of  the  mortgagor,  tbe 
assignees  of  the  equity  of  redemption,  the  devisee  and  heir  of  the  mortgagor, 
and  his  pers.  represve ;  and  also  all  persons  interested  in  the  security  pri- 
marily, as  the  mortgagee,  or  derivatively,  as  his  heir  or  pers.  represve,  or  as 
assignee  or  devisee  of  the  security  or  debt,  are  necessary  parties  to  fore- 
closure and  redemption  actions.  For  the  application  of  this  rule,  see  Fi«?h. 
Mort.  789  ei  seq, ;  Bobbins,  720,  1003;  Mills  Y.Jeimngs,  13  Ch.  D.  639. 
0.  A.;  Griffith  v.  Pound,  45  Oh.  D.  553;  Mo<yre  v.  Morton,  W.  N.  (86)  196; 
Re  Continental  Oxygen  Co.,  Elias  v.  Co.,  (1897)  1  Oh.  511,  where  the  Coait 
declined  to  decree  foreclosure  in  the  absence  of  a  single  debenture  holder. 

All  subsequent  incumbrancers  must  be  made  parties  to  a  f  oreclosoxe  action 
in  order  that  their  successive  rights  of  redemption  may  be  preserved :  Fish. 
Mort.  799  tt  seq,  ;  Bobbins,  1012,  and  cases  there  cited. 
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Judgment  for  f oreoloeiire  having  been  pronounced,  but  not  drawn  up,  and 
it  being  then  disooTered  that  there  were  puisne  mortgagees,  leave  was  given 
under  O.  xvi,  11,  to  amend  by  making  them  Defts :  Keith  v.  Batcher^  25  Ch. 
D.  750;  and  see  A.  O,  \.  Corp,  of  JJirmingham,  15  Ch.  D.  423. 

On  the  question  whether  transferees  from  the  mortgagee  pendente  lite  are 
necessary  parties,  see  Fish.  Mort.  631,  632;  Bobbins,  794;  and  that  the 
action  mav  be  continued  by  or  against  them,  see  O.  xvii,  3. 

As  to  the  form  of  judgment  where  the  mortgagee  is  bankrupt,  and  the 
value  of  the  securities  has  been  assessed  in  the  bankruptcy,  see  Knowles  v. 
Dibbt,  60  L.  T.  291 ;  37  W.  B.  378;  W.  N.  (89)  53;  inf,  Form  21,  p.  1964. 

Judgment  Cr«/i7or«.]— Since  the  Judgments  Act,  1864  (27  &  28  Y.  c.  112), 
judgment  creditors  who  have  not  issued  execution  have  no  interest  in  the 
land,  and  therefore  are  not  necessaiy  parties  to  a  foreclosure  action,  and 
conversely  cannot  sue  to  redeem :  see  E.  Cork  v.  liuesell,  13  Eq.  210 ;  and  see 
Be  Bailey* 8  Trust,  17  W.  B.  393 ;  38  L.  J.  Ch.  237;  20  L.  T.  168;  though 
in  Mildred  v.  Austin ^  8  Eq.  220,  it  was  held  that  such  judgment  creditors 
^vere  necessary  parties,  as  they  might  perfect  Iheir  title  by  elegit  before  the 
time  fixed  for  redemption. 

Judgment  creditors  of  the  mortgagor  not  registered  imder  the  local  Act 
are  not  necessary  parties  to  a  suit  to  foreclose  lands  in  a  register  county : 
Johnson  v.  Iloldsvxyrth,  1  Sim.  N.  S.  106. 

Persons  having  Partial  Interests,'] — A  person  interested  in  part  only  of  the 
mortgage  money  cannot  obtain  a  foreclosure  of  a  corresponding  part  of  the 
mort^ged  estate :  Palmer  v.  E.  Carlisle^  1  Sm.  &  G-.  423 ;  but  when  the 
other  persons  interested  refuse  to  join,  he  may  sue  for  foreclosure  of  the 
whole  property,  making  them  Defts :  Davenport  v.  James,  7  Ha.  249 ;  and 
see  Lowe  v.  Morgan,  1  Bro.  C.  C.  368 ;  Fish.  Mort.  473,  791 ;  Bobbins,  995. 

So  also  where  one  of  the  persons  interested  in  the  equity  of  redemption  is 
not  before  the  Court,  a  decree  for  foreclosure,  so  as  to  foreclose  the  estate 
piecemeal,  or  for  sale,  could  not  be  made,  even  under  the  Chancery  Procedure 
Act,  1852  (15  &  16  V.  c.  86),  s.  42  (9) :  Caddick  v.  Cooke,  32  Beav.  70. 

One  of  several  co-mortgagees  can  alone  bring  an  action  of  foreclosure,  his 
co-mortgagees  being  made  Defts,  if  they  are  unwilling  to  be  joined  as 
co-Pits,  or  have  done  some  act  precluding  them  from  being  Pits :  Luke  v.  8, 
Kensington  Hotel  Co.,  11  Ch.  D.  121,  C.  A.  (reversing  Fry,  J.,  7  Ch.  D.  789); 
and  see  Drage  v.  Hartop,  28  Ch.  D.  414. 

Partners  in  an  undertaking,  by  the  aiiiclos  of  which  they  have  the  right 
of  pre-emption  over  each  other's  shares,  are  necessar}'  parties  to  an  action  to 
foreclose  an  equitable  mortgage  by  one  of  the  parhiers  of  his  share :  Bed' 
may  tie  v.  Forster,  2  Eq.  467. 

As  to  the  parties  necessary  to  a  redemption  action  bv  mortgagees  of  the 
interests  of  tenants  in  common,  whether  of  an  undivided  share  or  of  the 
entirety,  see  Bolton  v.  Salmon,  (1891J  2  Oi.  48. 

A  surety  for  the  mortgagor,  if  he  nas  paid  off  part  of  the  debt,  is  pro  tanto 
interested  in  the  equity  of  redemption,  and  a  necessary  party  to  a  foreclosure 
auit ;  $ecus,  if  he  has  paid  nothing :   (ifedye  v.  Matson,  25  Beav.  310. 

Infant  children  in  remainder  need  not  be  made  parties ;  but  the  tenant  for 
life  and  adult  remaindermen  ought  to  have  an  opportunity  to  redeem,  and 
cdiould  be  made  parties:  (ioldsmid  v.  Stonehewer^  9  Ha.  xxxix. ;  or  have  notice 
of  the  proceedings :   Tudrr  v.  Morris,  1  Sm.  &  G.  503. 

Where  legal  pers.  rcpresve  and  tenant  for  life  was  sole  deft  the  Court 
required  the  remaindermen  (a  rector  and  churchwardens)  to  be  added :  Watts 
▼.  Lane,  84  L.  T.  144, 

In  a  foreclosure  action  ^;ainst  a  vicar  who  has  mortgaged  the  glebe  under 
the  Landowners,  West  of  England,  &c.  Drainage  Act,  1848,  s.  3,  the  patron 
of  the  living  is  not  a  necessary  party :  Goodaen  v.  Coks,  59  L.  T.  309 ;  36 
W-  E.  828. 

BEPBESENTATIYS  PABTIES. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  4,  power  was 
given  to  the  legal  pers.  represve  of  a  mortgagee,  on  payment  of  all  sumB 
eecured  by  the  mortgage,  to  convey  or  (in  the  case  of  copyholds)  surrender  the 
mortgaged  estate,  wnether  the  mortgage  were  in  form  an  assurance  subject 
to  redemption  or  an  assurance  upon  trust. 
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That  this  section  was  confined  to  payment  off  and  reconveyance,  and  did 
not  apply  to  the  transfer  of  a  mortgage,  see  BrooVe  Mortgage,  25  W.  B.  841; 
JRe  Spradhery^s  Mortgage,  14  Ch.  D.  514 ;  and  that  it  did  not  enable  the  leal 
pers.  represve  of  a  deceased  mortgagee  to  convey  the  land  upon  a  sale  unaer 
the  power  in  the  mortgage,  see  Re  Whitens  Mortgage,  51  L.  J.  Ch.  856 ;  29 
W.  E.  820. 

By  the  Convevandng  Act,  1881  (44  &  45  Y.  c.  41),  s.  30,  sect.  4  of  the 
Vendor  and  Purchaser  Act,  1874,  is  repealed,  and  it  is  enacted  that  *'  where 
an  estate  or  interest  of  inheritance,  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incorporeal,  is  vested  on  anj 
trust  or  by  way  of  mortgage,  in  any  person  solely,  the  same  shaU,  on  hifl 
death,  notwithstanding  any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  pers.  represves  or  represve  from  time  to  time  in  like  manner  as 
if  the  same  were  a  chattel  real  vested  in  them  or  him ;  and  accordingly  all 
the  like  powers,  for  one  only  of  several  joiQt  pers.  represves,  and  for  ail  the 
pers.  represves  together,  to  dispose  of  and  otherwise  deal  with  the  same, 
shall  belong  to  the  deceased's  pers.  represves  or  represve  from  time  to  time, 
with  all  the  like  incidents,  but  subject  to  all  the  like  rights,  equities  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  mem  or  him,  and, 
for  tiie  puiposes  of  this  section,  the  pers.  represves,  for  the  time  being,  of  the 
deceased,  snail  be  deemed  in  law  his  heirs  and  assigns,  within  the  meaning  ol 
all  trusts  and  powers." 

And  by  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  e.  1,  sub-s.  1, 
where  real  estate  is  vested  in  any  person  without  a  right  in  any  other  person 
to  tako  by  survivorship,  it  shall,  on  his  death,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in  his  pers.  represves  or 
represve  from  time  to  time  as  if  it  were  a  chattel  real  vesting  in  thexa  or  him. 
As  to  the  effect  of  this  enactment,  see  Brickdale,  235. 

By  sub-sect.  4,  the  expression  **  real  estate ''  in  this  part  of  this  Act  is  not 
to  be  deemed  to  include  land  of  copyhold  tenure  or  customary  freehold  iii 
any  case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant.  Ab 
to  the  effect  of  this  enactment  (which  appears  in  substance  to  exclude  all  lands 
of  copyhold  tenure  proper,  t.e.,  other  than  customary  freeholds),  see  Brickdale, 
242. 

Trustees  of  a  creditor's  deed  sufficiently  represent  all  the  creditors  in  a 
foreclosure  suit:  Morley  v.  M,,  25  Beav.  253;  but  not  judgment  crediton 
who  have  not  acceded  to  the  deed:  Knight  v.  Pocock,  24  Beav.  436;  and 
before  the  Chancery  Procedure  Act,  1852  (15  &  16  V.  c.  86),  judgment  cre- 
ditors who  had  executed  the  deed  were  necessary  parties:  Thomas  v.  Dunninq, 
5  D.  &  S.  618 ;  and  where  there  are  several  debenture  holders  all  must  be 
joined :   Griffith  v.  Pound,  59  L.  J.  Ch.  522  ;  W.  N.  (90)  99. 

A  trustee  of  the  equity  of  redemption,  upon  trust  to  pay  off  the  mortgage 
and  hold  the  surplus  for  the  mortgagor,  is  a  mere  agent  of  the  mortgagor,  and 
not  a  necessary  party  to  a  foreclosure  suit :  Slade  v.  Higg,  3  Ha.  3d. 

Where  the  mortgage  comprised  both  realty  and  pei*sonalty,  and  the  execu- 
trix brought  an  action  for  miemption,  though  the  heir,  if  known,  ought  to 
have  been  made  a  party,  the  Court  would  not,  under  the  circumstances,  delay 
giving  judgment  until  he  was  ascertaiQod  and  joined:  Hall  v.  Heward,9i 
Ch.  D.  430,  C.  A. 

Where  the  Deft  died  pending  the  period  of  redemption  without  a  Iml 
pers.  represve,  the  Court  appointed  a  represve  imder  O.  xvi,  6 :  Neatx. 
Barrett,  W.  N.  (87)  88 ;  but  an  order  imder  0.  xvi,  9,  appointing  two  of  a 
large  class  interested  in  the  equity  of  redemption  to  defend  on  b^alf  of  the 
rest,  did  not  enable  the  Court  to  give  judgment  for  foreclosure  in  their 
absence :  Griffith  v.  Pound,  45  Ch.  C  553 ;  59  L.  J.  Ch.  522 ;  but  see  Fair- 
field Shipbuilding  Co,  v.  London,  (fee.  Co.,  W.  N.  (95)  64,  holding  that  where 
a  debenture  holder  was  sued  in  a  represve  capacity  an  order  should  he 
obtained  under  the  rule  authorizing  him  to  defend  id  that  capacity,  and  the 
record  should  bear  the  words  **aufiiorized  by  order  dated  &c.  to  defend  on 
behalf  of  himself  and  all  other  the  debenture  holders " ;  and  as  to  form  of 
service  of  notice  of  judgment  in  a  debenture  holder's  action,  see  Dan.  1175: 
D.  C.  F.  783. 

Under  the  Chancery  Procedure  Act,  1852  (15  &  16  V.  c.  86),  s.  42  (9).  it 
was  held  that  where  the  mortgaged  estate  was  in  settlement  tiie  tnisteee  did 
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not  abflolutely  represent  their  cs,  9.  f .  in  a  foreclosure  siiit :  see  Morff.  475, 
and  cases  tiiere  cited.  In  extension  of  the  former  rule,  it  is  provided  (O.  xvi, 
8)  that  trustees,  &c.  ma^  sue  and  be  sued  on  behalf  of  or  as  representing  the 
property  or  estate  of  which  they  are  trustees,  &c.  without  joining  any  of  the 
parties  oeneficially  interested,  and  shall  be  considered  as  representing  such 
parties  in  the  action,  with  power  to  the  Court  or  a  Jud^e  at  any  stage  to  order 
any  of  such  persons  to  be  made  parties  either  in  addition  to  or  in  neu  of  the 
previously  existing  parties  thereto. 

Devisees  in  trust  of  the  equity  of  redemption  being  also  the  exors  of  the 
mortgagor,  from  having  in  their  hands  all  the  funds  applicable  for  redemp- 
tion, srmciently  represented  the  c.  a,  t  in  an  action  for  foreclosure  or  sale : 
Hanman  v.  Btiey,  9  Ha.  xl. ;  Safe  v.  KiUon^  3  D.  M.  &  Q-.  119;  MilU  v. 
Jennings,  13  Ch.  D.  639,  649,  C.  A.;  S.  C,  6  App.  Ca.  693;  Re  MitcMl, 
Wavell  V.  if.,  W.  N.  (92)  11 ;  65  L.  T.  851 ;  lie  Booth  and  Kettltwell,  62  L.  J. 
Ch.  40 ;  W.  N.  (92)  156 ;  67  L.  T.  550  (but  see  now  the  Land  Transfer  Act, 
1897,  9up,)\  and  the  surviving  trustee  and  exor,  being  also  tenant  for  life, 
sufficiently  represents  the  remaindermen  in  such  a  suit:  Marriott  v.  Kirkham, 
3  Giff.  536.  A  mere  trustee  of  mortgage  money,  who  has  become  bankrupt, 
does  not  sufficiently  represent  his  c.  q.  t  as  I)eft  in  a  foreclosure  action ; 
and  qucere  whether  in  general  even  a  solvent  trustee  does  so :  Francis  v. 
Harrison^  43  Ch.  D.  183 ;  but  a  trustee  sufficiently  represents  the  cs,  g.  t. 
for  the  purpose  of  taking  the  accounts  as  against  the  mortgagees :  Waveil  v« 
Mitchell,  64  L.  T.  560. 

And  in  a  redemption  action,  bare  trustees  of  the  equity  of  redemption 
sufficiently  represented  the  trust  estate,  without  the  oeneficiaries,  under 
O.  XVI,  7,  1875:  Mills  v.  Jennings,  13  Ch.  D.  639,  C.  A. ;  S.  C,  6  App.  Ca. 
698,  H.  L. 

"Where,  however,  the  devisees  in  trust  had  disclaimed,  and  the  infant  heir 
of  the  mortgagor  was  alone  before  the  Court,  the  persons  beneficially  inte- 
rested in  the  equity  of  redemption  were  not  dispensed  with :  Young  v.  Ward, 
10  Ha.  Iviii. 


PERSONS  ENTITLED  TO  BEDEEK. 

As  a  general  rule,  the  mortgagor  and  all  persons  having  any  interest  in  the 
equity  of  redemption  may  redeem,  as  in  the  following  instances : — 

Assignees  of  the  mortgagor,  including  his  incumbrancers  subsequent  to 
the  mortgage :  see  Tomlinson  v.  Gregg,  15  W.  B.  51,  and  cases  collected 
Fish.  Mort  799. 

Creditors  (other  than  judgment  creditors)  who  have  acquired  an  interest  in 
the  equity  of  redemption,  as  by  obtaining  a  judgment  for  sale  in  a  creditor's 
suit,  may  sue  for  redemption :  Christian  v.  Field,  2  Ha.  177;  but  as  a  rule, 
though  the  estate,  when  redeemed,  will  be  applicable  for  their  benefit,  simple 
«K>ntract  creditors,  cs.  a,  t,,  and  legatees  must  sue  by  their  trustees  and  exors : 
Troughton  v.  Sinks,  6  Yes.  573;  Mills  v.  Jennings,  13  Ch.  D.  639,  C.  A. ;  and 
creditors  of  a  bankrupt  mortgagor  by  their  trustee  in  bankruptcy :  see  Heath 
V.  Chadwick,  2  Ph.  649;   Yewens  v.  Hohinson,  11  Sim.  105. 

Croxcn  {Forfeiture  and  Escheat,  v.  sup,  p.  1909).] — ^The  Crown  might  redeem 
where  the  mortgagor's  interest  had  become  forfeited  by  conviction  or  at- 
tainder: A.  G.  V.  Crofts,  4  Bro.  P.  C.  136;  and  see  Hancock  v.  A,  G,,  12 
W.  B.  569;  33  L.  J.  Ch.  161;  10  Jur.  N.  S.  537;  10  L.  T.  222;  Sutton  y. 
timith,  10  Jur.  N.  8. 557,  n.,  for  the  practice  in  foreclosure  actions,  where  the 
mortgagor  of  freeholds  or  leaseholds  has  been  convicted  of  felony.  If  the 
mortgagor's  interest  has  escheated  for  want  of  heirs,  the  Crown  or  lord  may 
redeem  a  term  created  by  the  mortgagor  in  right  of  the  escheated  reversion  : 
K.  Doume  v.  Morris,  3  Ha.  394 ;  secus,  before  47  &  48  V.  c.  71,  s.  4,  if  the 
mortgage  were  in  fee,  in  which  case  the  mortgagee  held  discharged  of  all 
equity  of  redemption :  £eale  v.  Symonds,  16  Boav.  506;  but  under  that  Act 
the  mortgagee's  interest  wiU  now  escheat. 

Debenture  Holders,^ — Holders  of  debentures  entitled  in  equity  to  a  charge 
by  way  of  *'  floating  security  "  on  the  property  of  a  company  are  necessary 
parties  to  a  foredoeore  action :  Wallace  v.  Evershed,  (1899)  1  Ch.  891 ;  and 
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see  ^e  Cmitinental  Oxygen  Co,,  9tip,  p.  1932,  and  Oriffith  v.  Pouful,  ti^p. 
p.  1934. 

i)oM^reM.]— A  woman  married  before  1834,  by  concurring  in  her  liiifiband*s 
mortgage,  and  thus  changing  his  legal  into  an  equitable  estate,  to  which, 
before  Sie  Dower  Act,  1834,  dower  did  not  attach,  has  no  right  of  redemp- 
tion in  respect  of  her  dower:  Dawson  v.  Whitehaven  Bank,  6  (3i.  D.  218,  O.A. 
(reversing  4  Ch.  D.  639,  and  discussing  at  length  the  authorities) ;  nor  can 
she  redeem  land  mortgaged  in  fee  before  her  marriage:   Dixan  v.  Saviifr, 

1  Bro.  C.  C.  326 ;  but  where  the  dowress  joined  with  her  eon,  the  own^  in 
fee,  in  executing  a  mortgage  discharged  from  her  dower,  she  was  held  to  have 
released  her  right  only  for  me  purposes  of  the  mortgage:  Meeky,  CJiambtrhiu, 
8  Q.  B.  D.  31. 

If  married  since  1834,  being  by  the  Dower  Act  entitled  to  dower  out  of 
equitable  estates,  she  may,  umess  barred  of  her  dower,  redeem  her  husband's 
mortgage  in  fee :  see  Fish.  Mort.  691. 

Guardian  or  Committee,'] — The  guardians  of  the  mortgagor's  infant  heir 
may  without  the  direction  of  the  Couit  apply  the  rents  in  redeeming  a  mort- 
gage :  Palmes  v.  Danhy,  Prec.  Ch.  137  ;  and  the  committees  of  a  limatic  may 
also,  with  leave  of  the  Court,  apply  the  lunatic's  personal  estate  for  the  pur- 
pose :  Exp.  Grimstone,  Amb.  706 ;  and  see  Lunacy  Act,  1890  (63  V.  c.  5), 
6.  117  (1);  Simpson  on  Infants,  380. 

neir,"] — ^The  heir,  or  customary  heir,  may  redeem :  see  Lloyd  v.  WaiU,  1  Ph. 
61 ;  Pym  v.  Bowreman,  3  Swan.  241,  n. ;  and  if  the  land  be  gaveUond  or 
borough  English,  the  heir  special :  Fawcett  v.  Lowther,  2  Vez.  304.  As  to  the 
right  of  the  heir,  and  not  of  the  legal  pers.  represve,  to  redeem,  see  CaUof  t. 
Sampson,  33  Beav.  551 ;  but  see  now  the  LsLad  Transfer  Act,  1897,  a.  1, 
sub-SB.  1,  4,  sup,  p.  1934. 

Joint  Tenant — Tenant  in  Common,'] — A  joint  tenant  or  tenant  in  common 
of  the  equilj  of  redeinption  may  redeem,  but  must  redeem  the  whole :  Wynne 
v.  Slyan,  2  Fh.  306;  Waugh  v.  Land,  G.  Coop.  130  ;  and  see  Hall  v.  Heu?ard, 
32  Ch.  D.  430,  C.  A.,  inf,  p.  1937. 

Jointress,] — A  jointress  may  redeem:  Howard  v.  Harris,  1  Ver.  33,  190; 
Smithett  v.  Hesketh,  44  Ch.  D.  161  (gr.  v.,  as  to  form  of  judgment  where  there 
were  mortgages  paramount  and  subsequent) ;  and  see  Hambro*  v.  H.,  (1894) 

2  Ch.  564. 

Judgment  Creditors^ — Judgment  creditors  who  under  the  Judgments 
Act,  1864  (27  &  28  V.  c.  112),  or  the  Land  Charges  Act,  1900  (p.  iuf, 
p.  2071),  have  acquired  an  interest  in  the  land,  may  redeem:  3{ildred\, 
Austen,  8  Eq.  220 ;  Beckett  v.  Buckley,  17  Eq.  435;  and  see  Hatton  v.  Hay^ 
wood,  9  Ch.  229;  Wells  v.  Kilpin,  18  Ea.  298;  Re  HarHson  and  BotfomUy^ 
(1899)  1  Ch.  465,  C.  A. ;  but  until  they  have  issued  execution  they  are  not 
necessary  parties  to  a  foreclosure  action,  and  have  not  acquired  the  rigjit  to 
redeem:  K  Cork  v.  Bussell,  13  Eq.  210;  Be  Bailey's  TrusU,  17  W.  E.  393. 

And  see  Nvate  v.  B,  Marlborough,  3  My.  &  C.  407 ;  Stonehewer  v.  ThomjMom^ 
2  Atk.  440;  ct  sup,  p.  1933. 

Legal  Pers,  Represve,] — If  he  had  no  beneficial  interest  he  could  not,  in  tibs 
absence  of  the  heir-at-law  or  devisee,  maintain  a  redemption  suit :  Fray  t. 
Drew,  13  W.  R.  367.  So  also  if  the  mortgage  were  for  a  term,  the  legal  pere, 
represve  of  the  mortgagor  who  was  seised  in  fee  was  not  entitled  to  redeem : 
Catley  v.  Sampson,  33  Beav.  551 ;  and  conversely  ought  not  to  have  been  a 
party  to  a  foreclosure  suit :  Bradshaw  v.  Outram,  13  Ves.  234;  but  see  now 
the  Land  Transfer  Act,  1897,  s.  1,  sub-ss.  1,  4,  sup,  p.  1934. 

Legatees  of  Mortgagor,] — If  their  legacies  are  charged  on  the  mortgaged 
estate  ihey  are  necessary  parties  to  a  redemption  suit:  Batchehr  v.  MiddlHon, 
6  Ha.  75, 78;  though  they  cannot  themselves  sue  for  redemption  without  their 
trustee  or  exor :  Troughton  v.  Binks,  6  Ves.  573. 

Persons  partially  interested,] — A  person  who  has  a  partial  interest  only  in 
the  equity  of  redemption  is  entitled  to  redeem,  but  the  reconveyance  to  him 
will  be  subject  to  me  equity  of  redemption  in  the  other  persons  interested: 
Pearce  v.  M<yrris,  6  Ch.  227;  Elisha  v.  E.,  Poim  4,  in/,  p.  2076;   TTtdb  ▼. 
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Serivens,  IJ.  &  H.  215;  Hall  v.  Heward,  32  Ch.  D.  430,  C.  A. ;  Magnus  v. 
Queensland  National  Bank,  36  Ch.  D.  25 ;  37  Ch.  D.  466,  C.  A. ;  but  the 
owner  of  the  equity  of  redemption  of  part  of  the  estate  is  not  entitled  or 
compellable  to  separately  redeem  his  part,  but  only  to  redeem  the  whole 
subject  to  the  equities  of  the  other  persons  interested,  and  with  his  remedy 
OTer  for  contribution  against  the  other  part  owners:  Cholmondeley  v.  Clinton, 
2  J.  &  W.  134 ;  Hall  v.  Heward,  32  Ch.  D.  430,  C.  A. ;  and  see  Thorneycroft 
V.  Crockett^  2  H.  L.  0.  239 ;  and  Spence,  vol.  ii.  p.  666  ;  et  sup,  p.  1933. 

Retnaindermen  cannot  redeem  without  the  consent  of  the  owner  of  the 
limited  estate  or  his  mortgagee :  Prout  v.  Cock,  (1896)  2  Ch.  808 ;  Ravald  v. 
Russell,  Yoimge,  9. 

Sequestrators  may  redeem :  see  Fawcet  t.  Fothergill,  1  Dick.  19 ;  Joties  v. 
Meredith,  Bunb.  347. 


Sureties,'] — Sureties  for  pa3rment  of  the  mortgage  debt  or  interest  may 
redeem :  Oreen  v.  Wynn,  4  Ch.  204 ;  Pearl  v.  Deacon,  24  Beav.  180 ;  but,  like 
the  mortgagor,  can  only  do  so  subject  to  the  right  of  the  mortgagee  to  tack : 
Farthrother  v.  Woodhouse,  23  Beav.  18. 

Tenant  by  the  Curtesy  may  redeem :  Jones  v.  Meredith,  Bunb.  346. 

Tenant  for  Life  is  entitled  to  redeem  in  preference  to  those  entitled  in 
remainder,  but  he  cannot  compel  those  in  remainder  to  redeem  him :  Riley  v. 
Croydon,  2  Dr.  &  Sm.  293;  Pawhy  v.  Colyer,  16  W.  E.  114;  Raffety  v.  King, 
1  Keen,  618.  If  the  mortgaged  property  is  settled,  the  tenant  for  life  redeem- 
ing must  hold  the  equity  of  redemption  subject  to  the  trusts  of  the  settle- 
ment: Wicks  V.  Serivens,  1  J.  &  H.  215;  Aynsley  v.  Reed,  1  Dick.  249;  and 
«ee  the  decree  in  Pawley  v.  Colyer,  3  D.  J.  &  S.  676,  695,  inf,  p.  2075. 

Tenant  for  Years  claiming  under  agreement  for  lease  by  the  mortgagor 
made  after  the  mortgage,  the  mortgagee  having  refused  to  adopt  the  agree- 
ment, may  redeem :  Tarn  v.  Turner,  39  Ch.  D.  456,  C.  A. 

Tenant  in  Tail  who  has  joined  with  tenant  for  life  in  mortgaging  may 
redeem :  Play  ford  v.  /*.,  4  Ha.  546. 

Trustee  in  Bankruptcy,'] — ^Upon  the  bankruptcy  or  liquidation  of  a  mort- 
ragor,  his  trustee,  and  not  the  bankrupt  himself,  is  entitled  to  redeem :  Fish. 
Slort.  698.  But  after  full  satisfaction  of  his  creditors  the  bankrupt  or  in- 
solvent mortgagor  may  himself  sue  to  redeem :  Wearing  v.  Ellis,  6  D.  M.  & 
G.  596;  Preston  v.  Wilson,  5  Ha.  185. 

The  trustees  of  a  creditor's  deed  made  by  the  mortgagor  may  also  redeem : 
Smith  V.  Baker,  1  Y.  ifc  C.  C.  223,  230. 

Voinnteers,] — Persons  claiming  under  the  mortgagor  by  a  voluntary  deed 
may  redeem  {Howard  v.  Harris,  1  Ver.  193),  though  such  deed  be  void  as 
ag2unst  the  mortgagee :  Rand  v.  Cartwright,  1  Ch.  Ca.  59. 


KEOONVEYANOB. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  15,  "  where  a  mortgagor 
IB  entitled  to  redeem,  he  shall,  by  virtue  of  this  Act,  have  power  to  require  the 
mortgagee,  instead  of  reconveying,  and  on  the  tenns  on  which  he  would  be 
l>ouDd  to  reconvey,  to  assign  the  mortgage  debt,  and  convey  the  mortgage 
property  to  any  third  person,  as  the  mortgagor  directs ;  and  the  mortgagee  shall, 
by  virtue  of  this  Act,  be  bound  to  assign  and  convey  accordingly."  The 
section  does  not  apply  in  the  case  of  a  mortgagee  being  or  having  been  in 
po8HC88ion,  but  \b  to  have  effect  notwithstanding  any  stipulation  to  the 
contrary. 

A  mortgagor  could  not  avail  himself  of  this  section  where  before  the  Act 
lie  could  not  have  required  a  reconveyance,  e,g,,  upon  paying  oft  first 
xnortgagee  who  had  notice  of  a  puisne  incumbrancer :  Teevan  v.  Smith,  20 
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Ch.  D.  724,  C.  A. ;  but  by  the  ConveyanciDg  Act,  1882  (45  &  46  V.  c  39), 
8.  12,  the  right  given  to  the  mortgagor  by  sect.  15  of  the  previous  Act  is  to 
belong  to  and  be  capable  of  being  enforced  by  each  incumbrancer ;  or  by  the 
mortgagor,  notwithstanding  any  intermediate  incumbrance,  but  requisi- 
tions of  incumbrancers  or  the  mortgagor  are  to  prevail  according  to  thor 
priorities. 

As  mortgage  by  sect.  2  includes  any  "  charge,"  the  right  to  require  a 
transfer  on  payment  of  the  debt  due  from  him  extends  to  a  holder  of  shares 
in  a  CO.  which  are  subject  to  a  first  and  paramoimt  lien  for  the  debt :  Everett 
V.  Automatic  Weighing  Co.,  (1892)  3  Ch.  506 ;  62  L.  J.  Ch.  241. 

As  to  costs  of  reconveyance,  v.  inf,  p.  1952. 

The  form  of  the  I'econveyance  must  depend  on  the  intention  to  be  collected 
from  the  mortgage :  Flomley  v.  Fentoii,  14  App.  Ca.  61,  66,  where  upon 
the  construction  of  the  proviso  for  redemption  the  proper  reconveyance  was 
of  the  estates  as  originally  created  by  the  will  under  T^ch  the  mortgagors 
were  entitled,  and  not  as  altered  for  the  purposes  of  the  mortgage. 

A  tenant  for  life  who  has  failed  to  keep  down  the  interest,  and  has  obtained 
an  order  permitting  him  to  redeem,  is  not  entitled  to  require  the  mortgagee 
to  transfer  to  a  third  person :  Alder  son  v.  Elgey,  26  Ch.  D.  567. 


TRUSTEE  ACT,  1893,  SS.  28,  29— VESTING  ORDER  ON  RECONTEYAlfCE. 

For  the  provisions  of  sects.  28,  29  of  the  Trustee  Act,  1893  (56  &  57  V.  c 
53),  relative  to  vesting  orders  in  place  of  conveyance  by  infant  mortgagee, 
and  in  place  of  conveyance  by  heir  or  devisee  of  heir  &c.,  or  pers.  represve 
of  mortgagee,  v,  sup,  p.  1250. 
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FORECLOSURE  AND  REDEMPTION  OF  COPYHOLD. 

Mortgages  of  copyholds  are  usually  made  by  surrender,  which  is  entered 
on  the  com*t-roll8,  to  the  use  of  the  mortgagee,  subject  to  a  condition  that 
the  surrender  shall  be  void  upon  payment  of  the  money  on  the  day  fixed : 
Fish.  Mort.  22. 

When  the  copyhold  forms  part  of  the  security  only,  the  surrender  is  usually 
made  in  pursuance  of  a  covenant  to  surrender  contamed  in  the  accompanying 
mortgage  of  freeholds  or  leaseholds :  Ih. 

If  the  mortgagor  has  not  himself  been  admitted,  he  will  be  decreed  to  pro- 
cure himself  to  be  admitted,  and  then  to  surrender  to  the  mortgagee: 
see  decree  in  Masters  v.  Brahan,  M.  R.,  10  July,  1735,  B.  504;  1  Buss. 
560  n. 

All  costs  relating  to  the  completion  of  the  surrender  must  be  paid  by  the 
mortgagor  :  Pryce  v.  Bury,  2  Drew.  41 ;  18  Jur.  967. 

If  the  mortgagor  of  copyholds  refuse  to  surrender  them  pursuant  to  his 
covenant,  an  order  may  be  obtained  under  the  Trustee  Act,  1893,  s.  26,  Test- 
ing the  legal  estate  in  the  mortgagee,  subject  to  the  proviso  for  redemp- 
tion :  Growers  Mortgage^  L.  R.  13  "Eq,  26  ;  41  L.  J.  Ch.  32;  and  so  in  the  case  of 
a  contract  by  a  vendor  to  surrender  copyholds  to  a  purchaser,  and  his  death 
before  surrender :  see  Ee  Cuming,  5  Ch.  73. 

Until  the  admittance  of  the  mortgagee  or  surrenderee  the  mortgagor 
remains  tenant  upon  the  court-rolls,  and  liable  to  the  lord  for  services  and 
for  the  purposes  of  forfeiture  :  Doe  v.  Wroot,  5  East,  132 ;  Mihtoti  v.  Kincood, 
1  Eq.  449 ;  and  see  Kenehel  v.  Sera/ton,  8  Ves.  30  ;  Wainewright  v.  EltpcU^  1 
Madd.  627. 

If  the  mortgagee  of  copyholds  has  been  admitted,  there  must  be  a  le- 
surrender,  and  fiesh  admittance  of  the  mortgagor  when  the  mortgage  k 
paid  off. 

But  if ,  as  is  the  more  usual  course,  the  mortgagee  has  not  been  admitted, 
the  practice  is  for  the  mortgagee  on  payment  of  the  money,  to  gi^e  a 
warrant  to  the  steward  to  vacate  the  surrender,  and  the  steward's  entry  <m 
the  court-rolls  of  the  payment  will  be  sufficient.  If  the  money  be  paii^  en 
the  day  named  in  the  surrender,  the  surrender  is  at  an  end :  Fiaher,  22 ; 
Bobbins,  148  et  seg, ;  Prid.  Conv.  489, 
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BIGHTS  OF  MORTGAOEB  AKD  MOBTGAGOB  AS  AFFBCTED  BT  THE  STATUTES  OF 

LIMITATION — PRINCIPAL. 

The  time  within  which  an  action  could  be  brought  to  recover  the  money 
secured  by  mortgage  was,  by  the  Real  Property  Limitation  Act,  1833  (3  &  4 
W.  rV.  c.  27),  8.  40,  limited  to  20  years  (see  also  the  Civil  Procedure  Act, 
1853  (3  &  4  W.  IV.  c.  42),  ss.  3,  4,  with  respect  to  the  period  of  limitations 
to  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty),  but  by  the 
Beal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  the  period  of  twelve 
years  was  on  and  after  the  1st  January,  1879,  substituted  for  that  of  twenty 
years. 

The  right  to  bring  a  foreclosure  action,  whether  the  mortgage  be  legal  or 
equitable,  was  held  to  be  a  remedy  for  the  recovery  of  the  land  (or 
equity  of  redemption^  within  3  &  4  W.  IV.  c.  27,  ss.  2,  24,  and  1  V.  c.  28, 
and  as  such  to  be  distinct  from  a  proceeding  for  recovery  of  the  money 
secured  by  mortgage  under  sect.  40 :  Wrixon  v.  Vize,  3  Dr.  &  War.  104  ; 
Sugd.  R.  P.  St.  121  (questioning  Dearman  v.  Wyche,  9  Sim.  570 ;  Du  Vigier 
Y.  Lee,  2  Ha.  326J ;  Harlock  v.  Ashherry,  18  Ch.  D.  229 ;  19  Ch.  D.  539,  C.  A. 

Sect.  8  of  the  K€»l  Property  Limitation  Act,  1874,  is  to  be  read  as  a  new  and 
independent  enactment,  and  not  as  merely  replacing  sect.  40  of  3  &  4  W.  IV. 
0.  27,  and,  therefore,  after  the  expiration  of  the  time  limited  by  the  Act  of 
1874,  viz.,  "  twelve  years  next  altera  present  right  to  receive"  the  mort- 
gage money  **  shall  have  accrued  to  some  person  capable  of  giving  a  discharge 
tOT  or  release  of  the  same,"  the  remedy  of  the  mortgagee  under  the  covenant 
for  pa3rment  of  principal  and  interest  is  barred  as  weu  as  his  right  to  recover 
the  land:  Sutton  v.  S.,  22  Ch.  D.  511,  0.  A. ;  and  so  in  the  case  of  a  collateral 
bond  given  by  the  mortgagor  as  security  for  the  mortgage  debt :  Feamaide 
V.  Flint,  22  Ch.  D.  579 ;  but  whether  the  section  is  applicable  to  an  action 
against  a  surety,  or  to  a  personal  action,  unless  brougnt  against  the  mort- 
ga£;or  or  his  represves,  qucere :  Re  Frisby,  Allison  v.  F,,  43  Ch.  D.  106,  C.  A. 

£i  Charter  v.  Watson,  (1899)  1  Ch.  175,  it  was  held  that  where  land  and  a 
life  policy  are  included  in  one  mortgag;e  for  one  sum,  subject  to  one  proviso 
for  redemption,  if  the  mortgagor's  right  to  redeem  the  land  has  become 
barred  by  the  lapse  of  twelve  years  under  sect.  7  of  the  Beal  Property 
lamitation  Act,   1874,  his  right  to  redeem  the  policy  is  also  barred  in 

where  a  simple  contract  debt  is  charged  on  land  the  period  of  limitation  is 
six  years,  not  twelve :  Barnes  v.  Olenton,  (1899)  1  Q.  B.  885. 

In  the  case  of  a  joint  and  several  covenant  by  mortgagor  and  surety  for 

Sayment  on  demand,  the  statute  does  not  run  in  favour  of  tiie  surety  until 
emand  made:  Re  Broum,  B.  v.  B,,  (1893)  2  Ch.  300. 

Sect.  8  includes  actions  for  the  recovery  of  money  secured  by  any  **  judg- 
ment," which  expression  refers  to  judgments  generally,  and  is  not  confined  to 
0uch  as  charge  the  land :  Jay  v.  Johnstone,  (1893)  1  Q.  B.  25 ;  ffebblethwaite 
V.  Peever,  (1892)  1  Q.  B.  124. 

Where  a  testator  gave  a  legacy,  not  payable  out  of  his  personal  estate,  but 
ciharged  exclusively  on  a  contingent  reversion  in  land,  the  remedy  under  the 
testamentary  charge  being  sale  and  not  foreclosure,  sect.  8  applied,  and  time 
ran  from  the  date  when  the  legacy  was  first  payable,  and  not  when  the  re- 
version fell  into  possession :  Rt  Owen,  (1894)  3  Ch.  220. 

A  mortgagee,  oy  bringing  an  action  for  foreclosure,  prevents  the  Statute 
of  Limitations  from  running  to  defeat  his  right  to  recover  the  land,  and  on 
obtaining  judgment  for  foreclosure  acquires  a  new  title,  namely,  that  of 
absolute  owner,  whereon  a  new  right  of  action  accrues  to  him:  Pugh  v. 
Heath,  7  App.  Ga.  235 ;  aflBrming  8.  C,  6  Q.  B.  D.  345,  C.  A. ;  nom.  Heath  v. 
J^ugh. 

A  conveyance  of  land  to  trustees  for  a  term  of  years  upon  trust  to  raise 
mecifie  sums  of  money  is  an  express  trust  within  sect.  10  of  the  Real  lSx)perty 
X^imitation  Act,  1874  (37  &  38  v.  c.  57).  Where  land  is  conveyed  to  trustees 
for  a  term  of  years  upon  trust  to  raise  two  sums  of  money,  the  iact  that  they 
axe  entitled  to  enter  and  raise  one  of  these  sums  does  not  preserve  the  right 
to  raise  the  other  if  otherwise  barred  by  the  statute :  Williams  v.  W.,  Re 
Hartley,  Williams  v.  Jones,  (1900)  1  Ch.  152. 
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Improvement  expenses  under  sect.  257  of  the  Public  Health  Act,  1875, 
become  a  charge  on  the  land  upon  completion  of  the  works,  when  **  the 
present  right  to  receive,"  within  sect.  8  of  37  &  38  V.  c.  67,  firet  accrueB, 
and  the  twelve  years,  therefore,  begin  to  run  from  that  time,  and  not  from 
the  date  of  apportionment  among  the  frontagers :  Homsey  Local  Board  ?. 
Monarch  Bldg.  Soc,,  24  Q.  B.  D.  1,  C.  A. 

Where  the  interest  is  reversionary,  time  does  not  begin  to  run,  for  the 
purpose  of  barring  a  foreclosure  action,  until  the  interest  ve^ts  in  possession: 
Hugill  V.  Wilkinson,  38  Ch.  D.  480 ;  Ee  Hancock,  II.  v.  Berrey,  W.  N.  (88) 
138 ;  67  L.  J.  Ch.  793 ;  69  L.  T.  197  ;  36  W.  E.  710 ;  Homsey  Local  Board  v. 
Monarch  Bldg,  Soc.,  24  Q.  B.  D.  1,  C.  A. 

When  a  mortgage  debt  is  paid  off,  the  mortga^r  becomes  tenant  at  vill  to 
the  mortgagee,  and  one  year  thereafter  time  begms  to  run,  so  that  in  thirteen 
years  the  legal  estate  of  the  mortgagee  is  extinguished  :  Be  Sands  to 
Thompson,  22  Ch.  D.  614. 

Possession  of  part  of  the  propertv  by  the  mortgagor  does  not,  since  3  &  4 
W.  IV.  c.  27,  s.  28,  as  formerly  {Bakestraw  v.  Bowyer,  Sel.  Gas.  CL  55), 
prevent  time  from  running  in  favour  of  the  mortgagee  as  to  the  rest :  Kim- 
man  v.  Bouse,  17  Ch.  D.  104. 

For  the  statute  to  run  there  must  be  both  absence  of  possession  by  the 
person  who  has  the  right  and  actual  possession  by  another,  whether  adveise 
or  not:  Trustees,  &c,  Co.  v.  Short,  13  App.  Ca,  793;  Smith  v.  Lloyd,  9  Ex, 
662. 

The  mortgagor's  right  to  redeem,  as  against  the  mortgagee  in  potteeeioQ, 
is  governed  Dy  3  &  4  W.  IV.  c.  27,  s.  28,  repealed  as  from  Sie  1st  Jan.  1879, 
and  re-enacted,  with  the  substitution  of  twelve  for  twenty  years  as  the  period 
of  limitation,  by  37  &  38  V.  c.  67,  s.  7  ;  but  there  being  no  statute  of  lunitA- 
tions  applicable  to  an  action  for  redemption,  a  mortgagor  coming  to  redeem 
must  pay  all  arrears  of  interest  (not  merely  for  six  years)  with  principal  and 
costs  from  the  date  of  the  mortgage :  Dingle  v.  Coppen,  (1899)  1  Ch.  726. 

An  action  to  redeem  not  being  "  to  recover  any  land  "  within  3  &  4  W.  IV. 
c.  27,  s.  16,  absence  beyond  seas  is  not  a  disability  as  between  mortgagor  and 
mortgagee:  Kinsman  v.  Bouse,  17  Ch.  D.  104. 

Under  each  of  these  statutes,  the  respective  limitation  of  twenty  and  twelve 
years  Ib  an  absolute  bar,  and  is  not  to  be  extended  by  any  disability  on  the 
part  of  the  mortgagor :  Kinsman  v.  Bou^e,  17  Ch.  D.  104  (3  &  4  W.  lY.  c  27); 
Forster  v.  PaUerson,  17  Ch.  D.  132  (37  &  38  Vict.  c.  67). 

Mortgage  of  Personalty.'] — There  being  no  statute  of  limitations  applicable  to 
foreclosure  of  a  mortgage  of  personalty  Tnot  being  a  chattel  interest  in  land) 
an  equitable  charge  on  shares  can  be  eniorced  although  the  personAl  remedy 
for  the  debt  is  bairod:  London  and  Midland  Bank  v.  Mitchell,  (1899)  2  Ch.  161; 
and  so  in  the  case  of  a  mortgage  of  an  equitable  reversionary  interest  in 
personal  estate,  on  the  interest  falline  into  possession :  Be  Hancock,  H.  t. 
Berrey,  69  L.  T.  197;  Be  Lake,  6'S  L.  T.  416;  see  Jordan  v.  Yottng,  W.N. 
(78)  229 ;  as  to  the  arrears  of  interest  recoverable  in  such  case,  see  SmOk 
V.  Hill,  9  Ch.  D.  143;  Clarkson  v.  Henderson,  14  Ch.  D.  348;  Mellenkr. 
Brown,  46  Ch.  D.  225. 

Extinguishment  of  Mortgagee's  Title."}— The  provision  in  sect.  34  of  3  &4 
W.  IV.  c.  27,  as  to  the  extinguishment  of  the  mortgagee's  title  applies  in 
favour  of  a  mortgagor  in  pos?session,  although  a  prior  mortage  has  oeen  in 
existence  during  the  earlier  part  of  the  statutory  period.  The  effect  is  to 
vest  the  legal  estate  in  the  mortgagor,  and  any  subsequent  mortgagee  fwan 


c.  27,  ss.  34,  42,  and  37  &  38  V.  c.  57,  s.  1,  by  adverse  occupation  and  non- 
payment of  rent,  the  right  to  the  arrears  of  rent  is  also  extinguished :  Bt 
Jolly,  Oathercole  v.  Norfolk,  (1900)  2  Ch.  616,  C.  A. 

An  owner  of  the  equity  of  redemption  whose  title  has  been  barr^  by  3  ft4 
W.  IV.  c.  27,  s.  24,  does  not,  by  paying  off  the  mortgage,  become  a  "  peiwn 
daiming  under  a  mortgage  of  land  "  within  the  meanmg  of  the  Heal  Prc^wttr 
Limitation  Act,  1837  (7  W.  IV.  and  1  V.  c.  28) :  Thornton  v.  France,  (1897) 
2  Q.  B.  143,  C.  A. ;  and  a  mortgagee  coming  in  imder  a  mortgagor  as  agiins^ 
whom  a  person  is  in  possession  adversely  and  the  statute  has  begun  to  nm, 
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does  not  acquire  a  new  right  of  entry :  8.  C  (considering  and  difltinguishing 
Doe  Y.  Massey,  17  Q.  B.  373). 

Aeknowltdament.']— The  acknowledgment  under  sect.  28  of  3  &  4  W.  IV. 
c  27,  must  be  given  by  the  mortgagee,  or  some  person  claiming  through 
him,  to  the  mortgagor  (or  some  person  claiming  his  estate),  or  to  the  agent 
of  the  mort^gor ;  and  accordingly  a  transfer  '*  subject  to  the  existing  equity 
of  r€demT)tion,"  to  which  the  mortgagor  was  not  a  party,  was  not  an 
acknowleogment  within  sect.  28  :  Batchefor  v.  Middleton,  6  Ha.  75 ;  Lucas  v. 
Dennison^  13  Sim.  584. 

And  whether,  in  any  case,  an  acknowledgment  of  the  title  of  the  mortgagor, 
not  made  until  after  the  statutory  period  has  expired,  is  effectual,  quctre : 
Markwick  v.  Ilardingham,  15  Oh.  D.  339,  C.  A. ;  Shelf.  R.  P.  Stat.  160,  168. 

A  security  in  the  form  of  a  trust  for  sale  is  a  mortgage  within  3  &  4  W.  IV. 
c.  27,  8.  28 :  Locking  y.  Parker,  8  Ch.  30 ;  Kirkwood  v.  Thompson,  2  H.  &  M. 
392 ;  2  D.  J.  &  S.  613 ;  Be  Alison,  Johnson  y.  Mounsey,  11  Ch.  D.  284,  C.  A. ; 
Bee  also  Chapman  y.  Corpe,  27  W.  E.  781 ;  41  L.  T.  2^. 

An  acknowledgment  by  one  onl^  of  two  persons  jointly  interested  as 
trustees  in  a  mortgage  will  not  entitle  the  mortgagor  to  redeem ;  he  must 
obtain  the  written  acknowledgment  of  both :  Bichardson  y.  Younge,  6  Ch.  478 ; 
10  i^,  275 ;  and  an  acknowledgment  by  one  of  two  exors  and  devisees  in 
trust  of  real  estate  against  the  "^^shes  of  the  other  as  to  interest  due  on  their 
testator's  mortgage,  not  being  the  valid  act  of  the  two  qua  trustees,  is  not  a 
good  acknowledgment  under  sect.  42  of  3  &  4  W.  IV.  c.  27 :  Astbury  y.  A,, 
{IS9S)  2  Ch.  111.  So  also,  under  3  &  4  W.  IV.  c.  42,  payment  of  interest  by 
one  aevisee  does  not  prevent  his  co-devisee  from  setting  up  the  statute: 
Dickenson  v.  Teasddle,  1  ^D.  J.  &  S.  52 ;  31  Beay.  511 ;  and  see  Coope  v. 
Cress  well,  2  Ch.  112  (reversing  2  Eq.  106) ;  and  payment  of  rent  of  part  to  a 
mortgagee  will  not  keep  alive  the  right  of  the  mortgagee  in  reB2)ect  of  other 
parts:  Harlock  v.  Ashberry,  19  Ch.  D.  639,  C.  A. 

Such  payment  must  be  made  by  a  p:irty  interested,  who,  unless  he  made  it, 
-vrould  lose  his  land :  Boddam  v.  Morhy,  1  D.  &  J.  1 ;  Tofts  v.  Stephenson, 

1  D.  M.  &  G.  40 ;  or  by  a  pei'son  bound  to  pay  as  between  himself  and  the 
mortgagor :  Bradshaw  v.  Widdrinaton,  W.  N.  (01)  148 ;  49  W.  R.  698. 

And  payment  of  interest  on  a  deot,  whether  bv  specialty  or  simple  contract, 
by  the  tenant  for  life  of  a  devised  estate  will  bind  those  entitled  in  re- 
mainder, and  keep  the  debt  alive  not  only  against  them :  Pears  v.  Laing,  12 
Eq.  41 ;  Boddam  v.  Morlejf,  1  D.  &  J.  1 ;  Be  Hollingshead,  //.  y.  Webster,  37 
Co.  D.  651 ;  but  also  against  the  assets  of  the  mortgagor  on  his  covenant  to 
TOpay :  Dibb  v.  Walker,  (1893)  2  Ch.  429;  but  where  ^e  equitable  tenant  for 
lHo  of  a  sum  of  money  charged  on  land  is  also  tenant  m  fee  of  the  land 
subject  to  the  charge,  he  being  not  liable  to  pay  the  interest,  no  presumption 
of  payment  by  him,  on  the  ground  of  any  duty  to  keep  down  tilie  charge,  can 
"be  made  so  as  to  prevent  the  operation  of  sect.  8  of  the  Real  Property  Limita- 
tion  Act.    1874  (37  &  38  V.   c.  57):    Be  England,   Steward  v.   K,   (1895) 

2  Ch.  820,  C.  A.;  (1895)  2  Ch.  100;  and  see  Be  Allen,  Bassett  v.  A.,  (1898) 
2  Ch.  499. 

Where  the  hand  to  pay  and  to  receive  the  interest  is  the  same  (as  in  the  case 
of  a  bond  in  the  hands  of  a  husband  who  was  tenant  for  life  thereof  in 
remainder  under  his  wife's  settlement)  the  statute  will  not  run :  Be  Dixon 
Heynes  v.  D„  (1899J  2  Ch.  661;  (1900)  2  Ch.  561,  0.  A.;  and  so  where 
liusband  (mortgagor)  and  wife  (c.  q,  t  of  mortgage  money)  were  living 
-together  and  kept  a  common  purse:  Be  Hawes,  Burchell  v.  H,,  62  L.  J.  Ch. 
^463 ;  and  where  the  person  beneficially  entitled  to  the  rents  is  also  entitled  to 
tlie  interest,  though  the  trustees  of  rent  and  interest  are  different:  Topham 
▼.  Booth,  35  Ch.  D.  607  ;  Burrell  v.  E.  of  Egremont,  7  Beav.  205. 

An  acknowledgment  sufficient  to  prevent  the  operation  of  sect.  28  may  be 
ixiferred  from  letters  by  the  mortgagee  to  the  mortgagor  or  his  agent :  Stans^ 
field  v.  //ofcwwi,  3  D.  M.  &  G.  620;  16  Beav.  236;  Truloek  v.  Bobey,  12  Sim. 
402  ;  Bichardson  v.  Younge,  10  Eq.  275 ;  but  not  from  a  letter  by  the  mort- 
g^BLgee  to  his  own  solr :  Stansfield  v.  Hobson,  sup. 

And  to  constitute  a  sufficient  acknowledgment  by  letter  there  must  be  an 
dhidmiamon  by  the  mortgagee  of  a  right  to  redeem:   Thompson  y.  Bowyer 
9  Jar.  N.  8.  863 ;  9  L.  T.  12 ;  11  W.  B.  976  ;  or  by  the  mortgagor  of  liabUity 
t0O  account,  carrying  with  it  a  promise  to  pay :  FcHh  y.  sTingsby,  58  L.  T, 
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481;  and  see  (?rcen  v.  Humphreys,  23  Ch.  D.  207;  26  Gh.  D.  474,  C.A.; 
and  8up»  p.  1439. 

An  acknowledgment  by  tenant  in  tail,  under  the  will  of  a  mortgagee  wbo 
has  been  in  possession  of  the  mortgaged  land  for  more  than  twen^  yean 
without  acknowledgment,  restores  me  right  to  redeem  as  against  those  in 
remainder  after  the  estate  tail :  Pendleton  v.  Booth ,  1  Giff.  35 ;  1  D.  F.  4  J. 
81 ;  and  an  acknowledgment  by  a  trustee  for  sale  to  pay  debts  will  bind  the 
c.  q,  t,  subject  to  the  payment  of  the  debts :  L.  St  John  v.  Broughion,  9  Sim. 
226 ;  so  an  admission  in  an  answer  to  a  bill,  or  in  an  affidavit,  was  binding: 
Blmr  V.  Nugent,  3  J.  &  lAt.  677 ;  Ooode  v.  Job,  1  Ell.  &  E.  6 ;  but  after 
extinguishment  of  title  by  adverse  possession  under  3  &  4  W.  IV.,  c.  27, 8. 34, 
acknowledgment  is  of  no  avail :  Sanders  v.  5.,  19  Ch.  D.  373,  C.  A. 

And  after  the  bankruptcy  of  a  mortgagor,  his  interest  being  gone,  he  is 
incapable  of  receiving  an  acknowledgment  of  his  right  to  redeem :  Marhd^ 
V.  Hardingham,  15  Ub.  D.  339,  C.  A. 

The  receipt  of  rents  by  mortgagee  in  possession  is  not  primd  facie  payment 
of  interest  so  as  per  se  to  amount  to  proof  that  interest  is  not  in  arrear,  or  to 
prevent  the  mortgage  from  being  barred  as  against  other  land  comprised  in 
the  mortgage:  Cockhurn  v.  Edwards,  18  Ch.  D.  449  (overruling  BrwkUhkriL 
V.  Jessop,  7  Sim.  438). 

Possession  by  a  receiver  appointed  by  the  Court  is  the  possession  of  all 
parties  to  the  action,  and  prevents  the  statute  from  running  in  favour  o!  a 
stranger  to  the  action :  Wrtxon  v.  Vize,  3  Dr.  &  War.  104 ;  Parkinson  t. 
Lucas,  28  Beav.  627. 

A  solr  who  jpays  off  a  mortgage  debt  due  from  his  client  does  so  as  the 
agent  of  his  client,  and  not  on  nis  own  behalf,  and  subsequent  receipt  of  the 
rents  will  not  constitute  him  mortgagee  in  possession,  so  as  to  give  the  benefit 
of  the  Statute  of  Limitations :  Ward  v.  Carttar,  1  *Eq.  29 ;  secua,  where  the 
solr  and  agent,  to  whom  the  mortgagor  had  agreed  to  give  a  mortgage  for  the 
balance  due,  continued  after  the  mortgagor's  bankruptcy  to  receive  the  rents 
and  profits:  Mark  wick  v.  Hardingham,  15  Ch.  D.  339. 

Payment  of  interest  by  a  stranger  will  not  be  an  acknowledgment  within 
3  &  4  W.  IV.,  c.  27,  s.  40 ;  secus,  payment  of  interest  by  a  person  whohasbe^fi 
appointed  receiver  on  petition  under  11  &  12  G.  III.,  c.  10  (Ir.):  Chinneryx. 
Evans,  11  H.  L.  C.  115,  v.  sup,  p.  1438. 

A  mortgagee  to  whom  interest  has  been  paid  within  the  statutory  period, 
and  persons  claiming  under  him,  may  recover  the  land  from,  or  hold  it  against, 
a  stranger  who  has  been  in  possession  for  more  than  the  statutory  period, 
without  paying  rent  to,  or  acknowledging  any  title  in,  the  mortgagor:  see 
Doe  d.  Palmer  v.  Eyre,  17  Q.  B.  366 ;  Ford  v.  Agtr,  2  H.  &  C.  279 ;  and  see 
Ludbrook  v.  X.,  fl901)  2  K.  B.  96,  C.  A. 

The  statute  did  not  run  against  a  mortgagee  who  had  joined  the  mortgagor 
as  his  surety  in  conveying  the  land  to  creditors  upon  trust  to  sell  and  pay 
their  own  debt  and  then  the  debt  of  the  mortgagee,  so  long  as  the  tru^ 
remained  unexhausted :  Bennett  v.  Cooper,  9  Beav.  252. 

INTEREST. 

Interest,  though  not  expressly  reserved,  is  payable  on  mortgage  debts, 
whether  tiie  mortgage  be  legal  or  equitable,  imless  the  mortgagee  contracts 
to  reconvey  upon  payment  of  the  principal,  with  no  mention  of  interest: 
Thompson  v.  Drew,  20  Beav.  49 ;  Fish.  Mort.  6,  857  ;  Bobbins,  1153  eiseq. 

If  the  rate  of  interest  is  not  fixed  by  the  parties,  it  will  be  settled  by  the 
Court,  and  the  current  rate  of  5  p.  c.  has  been  allowed :  Ashwell  v.  Staunton, 
30  Beav.  52 ;  and  see  Leslie  v.  L,,  LI.  &  G.  t.  Sugd.  5 ;  though  as  a  general 
rule  the  rate  of  interest  allowed  in  equity  is  4  p.  c. :  see  Fish.  Mort.  871 
etseq,;  Bobbins,  1155  et  seq. ;  Sugd.  V.  &  P.  643;  and  by  the  Judgmenti 
Act,  1838  (1  &  2  V.  c.  110),  interest  at  4  p.  c.  accrjies  on  ju^ment  debts. 

The  usury  laws  having  been  repealed  by  the  Usury  Laws  Kepeal  Act,  1834 
(17  &  18  V.  c.  90),  any  rate  of  interest  which  the  mortgagor  is  willing  to  pty 
may  now  be  taken  on  a  mortgage  of  lands. 

In  the  case  of  a  mere  deposit  of  deeds  to  secure  a  debt,  without  any  stipn- 
lation  as  to  interest,  or  evidence  to  the  contrary,  the  mortgagee  is  entitlea  to 
interest  from  the  date  of  deposit :  Carey  v.  Doyne,  5  Ir.  Ch.  K.  104,  and  cases 
there  cited :  Kerr's  Policy,  8  Eq.  331  (in  which  case  4  p.  c.  only  was  given); 
and  see  Eoep,  Furher,  Be  King,  19  Ch.  D.  191. 
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And  this  rule  has  been  followed  in  the  case  of  a  solr's  charge  for  his  costs 
upon  property  preserved  or  recovered:  Lippard  v.  RicketU^  14  Eq.  291. 

Bnt  a  mor^gee  is  not  entitled  to  charge  in  his  accounts  interest  on  his 
taxed  costs,  unless  they  are  ordered  to  be  added  to  his  security :  Eardley  v. 
Knight,  41  Ch.  D.  537. 

If  a  mortgage  and  bond  be  ^ven  to  secure  the  same  debt  the  interest 
recoverable  under  the  mortgage  is  not  limited  to  the  amount  of  the  penalty 
of  the  bond :  Clarke  v.  i.  Abingdon,  17  Ves.  106. 

Where  interest  is  made  payable  half-yearly  in  advance,  a  mortgagee  who 
sells  before,  but  completes  after,  a  half-yearly  day  is  not  entitled  to  interest 
for  the  whole  of  the  current  half-year,  but  only  until  payment :  Banner  v. 
Berndge,  18  Ch.  D.'2o4. 

In  a  mortgage  transaction,  interest  being  fixed  annually,  **  month  '*  prinul 
facie  means  calendar  month :  HiUton  v.  Brown,  W.  N.  (81)  116. 

If  judgment  has  been  recovered  for  the  amount  secured,  the  original  agree- 
ment becomes  merged  in  the  judgment  by  virtue  of  1  &  2  V.  c.  110,  s.  17,  and 
tlie  judgment  debt  will  bear  interest  at  4  p.  c.  only :  European  Central  By, 
Co.,  4  Ch.  D.  33;  Arhuthnot  v.  BunailaU,  62  L.  T.  234;  W.  N.  (90)  37; 
and  a  covenant  for  payment  of  interest,  if  merely  incidental  to  the  covenant 
to  pay  the  principal  debt,  will  be  merged  with  it :  Exp,  Ftwinga,  Be  Sneyd, 
25  Ch.  D.  338,  C.  A. ;   Usborne  v.  Limerick  Market  Trustees,  (1900)  1 1.  E.  85, 

C.  A. ;  secus,  where  there  is  a  special  agreement  that  the  loan  carrying 
interest  at  a  higher  rate  shall  continue :  Be  Agriculturist,  dkc.  Co.,  Exp,  Hughes, 

4  Ch.  D.  34,  n. ;  or  the  covenant  is  so  expressed  as  to  be  independent  of  the 
covenant  for  payment  of  the  principal,  e.g.,  for  payment  of  interest  so  long 
as  any  part  of  the  principal  ** remains  due  on  the  security":  Popple  v. 
Sylvester,  22  Ch.  D.  98. 

And  in  general,  under  a  covenant  to  pay  money  at  a  specified  time,  with 
interim  interest,  subsequent  interest  will  oe  recoverable  only  as  damages,  and 
not  at  the  specified  rate :  Be  Boberts,  Goodchap  v.  B.,  14  Ch.  D.  49,  C.  A. ;  and 
see  Walltngton  v.  Cook,  47  L.  J.  Ch.  508. 

But  where  there  was  an  equitable  mortga^,  by  deposit  of  title  deeds,  to 
secure  payment  on  a  specified  day,  with  interim  interest  at  a  stipulated  rate, 
but  accompanied  with  a  contract  to  execute  a  legal  mortgage,  tne  execution 
of  proper  covenants  for  payment  of  interest  being  thereby  imported,  interest 
was  payable  at  the  stipulated  rate :  Exp,  Furher,  Be  King,  19  Ch.  D.  191. 

A  sum  recovered  in  the  County  Coiirt  is  not  a  judgment  debt  within  the 
Jndgmente  Act,  1838  (1  &  2  V.  c.  110) :  Beg,  v.  Essex  County  Court  Judge,  18 
Q.  B.  D.  704,  C.  A. 

Evidence  has  been  admitted  to  show  a  parol  agreement  between  the  mort- 
gagee and  deceased  mortgagor  to  reduce  uie  rate :  L,  Miltown  v.  Edgeworth, 

5  Bro.  P.  C.  313 ;  but  a  proviso  for  reduction  of  interest  on  punctual  payment 
ia  not  available  to  the  mortgagor  if  the  mortgagee  has  taken  possession: 
Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  63  ;  Cockhum  v.  Edwards,  18  Ch. 

D.  449  ;  Bright  v.  Campbell,  41  Ch.  D.  388  [Stains  v.  Banks,  9  Jur.  N.  S.  1049, 
cited  Seton,  4th  ed.  p.  1055,  was,  it  seems,  reversed  on  appeal :  Reg.  Lib. 
1863,  B.  1761) ;  secus,  where  the  mortgage  is  party  to  an  onier  for  payment 
out  of  a  fund  in  Court,  and  delay  occurs  in  drawing  up  the  order :  Be  Moss, 
Ltvy  V.  Sewtll,  31  Ch.  D.  90. 

A  proviso  limiting  the  "  total  amount "  recoverable  on  a  mortgage  will  not 
be  construed  as  extending  to  the  interest :  White  v.  City  of  London  Brewery 
Co.,  42  Ch.  D.  237,  C.  A. 

Interest  at  East  Indian  rate  was  allowed  upon  money  advanced  there  on 
account  of  a  ship,  imtil  three  months  after  her  arrival  here :  Ward  v.  Lockyer, 
Ij,  C,  24  April,  1773,  B.  216. 


IHTEBEBT  PAYABLE  BT  TENAJXT  FOB  LIFE  0£  OTHEB  LIMITED  OWNEB. 

As  between  himself  and  those  interested  in  remainder,  each  tenant  for  life 
is  bound  to  keep  down  interest,  accruing  during  his  tenancy,  out  of  the 
fltecming  rents  and  profits,  upon  charges  upon  the  real  estate:  Dixon  v.  Pecicock, 
3  Dr.  288 ;  Makings  v.  M.,  I  D.  P.  &  J.  355 ;  Caulfield  v.  Maguire,  2  J.  & 
Xiat.  141 ;  Marshall  y.  Crowther,  2  Ch.  D.  199 ;  and  where  part  of  the  estate 
been  taken  under  a  paramount  titlo  (6.y.»  by  a  jointreas),  he  is  liable  to 
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make  good  arrears  out  of  the  surplus  rents  after  tiie  determination  of  the 
paramount  estate  by  the  death  of  the  jointress :  Tracy  v.  Lady  Hereford^ 
2  Bro.  C.  0.  128  ;  Bevel  v.  Watkimon,  1  Vez.  193 ;  and  see  Fish.  Mort.  876 
et  8eq. 

This  obligation  of  tenant  for  life  exists  only  as  between  him  and  the 
remaindermen,  and  not  as  between  him  and  the  incumbrancers :  Me  ifor/ejf, 
M,  V.  Saunders y  8  Eq.  594. 

Where  an  annuity  so  given  as  to  be  a  charge  on  the  corpus  of  an  estate 
is,  through  the  insufficiency  of  the  income,  in  arrear  at  tne  death  of  ^ 
annuitant,  the  arrears  become  a  charge  on  the  corpus,  and  a  tenant  for  life 
of  the  estate  charged  is  only  bound  to  pay  the  interest  on  such  charge: 
Play  fair  v.  Cooper,  17  Beav.  187  ;  and  wiiere  an  annuity  is  held  to  be  a 
security  for  a  loan,  as  between  tenant  for  life  and  remainderman  of  the 
estate  charged  therewith,  the  annuity  must  be  valued,  and  the  tenant  for 
life  need  only  pay  the  interest  on  the  estimated  value :  Bulwer  v.  Asthf,  1 
Ph.  422 ;  Re  Muffett,  Jones  v.  Mason,  39  Ch.  D.  534 ;  Robbins,  Mort  640. 
If  a  tenant  for  life  of  an  estate,  the  rents  of  which  are  insufficient  to  pay  the 
interest  of  an  incumbrance  thereon,  keep  down  the  whole  interest  out  oi  his 
general  income,  without  showing  any  intention  to  make  the  surplus  interest 
beyond  the  amount  covered  by  the  rents  a  charge  on  the  inheritance,  his 
pers.  represves  will  have  no  claim  against  the  remainderman  on  account  of 
Ihe  surplus  interest  so  paid :  X.  Kensington  v.  Bouverie,  7  H.  L.  C.  557 ;  7 
D.M.&G.134;  19  Beav.  39;  Shores.  ^.,  4  Drew.  501;  and  «Mp.  Chap.  XLY., 
"Settlement,"  p.  1767. 

An  adult  tenant  in  tail,  having  complete  power  over  the  estate,  is  not 
bound  to  keep  down  interest  accruing  during  his  tenancy ;  but  those  vho 
receive  the  rents  and  profits  for  an  infant  tenant  in  tail,  are  bound  to  ajn^T 
them  in  keeping  down  the  interest  during  the  minority :  Burgess  v.  Mawhei, 
T.  &  R.  167  ;  Amesbury  v.  Brown,  1  Vez.  477  ;  and  see  Re  Queen^hury  Learn, 

1  Bli.  499;  L.  Miltown  v.  French,  4  CI.  &  F.  276;  CooU  v.  French,  9a.&F. 
74;   Coote  v.  L,  Miltown,  IJ.  &  Lat.  501 :  Shc^e  v.  5.,  4  Drew.  219,  501. 

A  tenant  for  life  having  a  preceding  general  power  of  appointment,  by 
exercising  which  he  might  make  the  estate  his  own,  and  defeat  me  remainder- 
man, is,  nevertheless,  bound  to  keep  down  the  interest  during  his  life: 
Whitbread  v.  Smith,  3  D.  M.  &  G.  741. 

The  incumbrancer  may  resort  to  the  inheritance  for  his  interest,  thon^ 
he  have  neglected  to  demand  it  from  the  tenant  for  life :    Loftiis  v.  Svift, 

2  Sc.  &  L.  642 ;  Wrixon  v.  Vize,  2  D.  &  War.  192 ;  but,  by  his  dealings 
with  the  tenant  for  life,  he  may  be  precluded  from  recovering  arrears  of  in- 
terest against  the  inheritance,  as  by  taking  a  bond  for  me  arrears,  and 
giving  tune  for  payment  of  them :   Lo/tus  v.  Swift,  sup. 
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COMPOUND  INTEEEST. 

In  the  absence  of  special  agreement,  simple  interest  only  can  be  charged 
in  a  mortgage  account:  Daniell  v.  Sinclair,  6  App.  Ca.  181.  A  mortgagee 
cannot  turn  unpaid  interest  into  principal  as  against  the  mortgagor  witbmit 
his  consent,  and  cannot  do  so  against  a  puisne  mcumbrance  of  which  he  has 
notice :  Digby  v.  Craggs,  Amb.  612;  and  the  consent  of  the  mortgagor  mnst 
be  express ;  taking  no  notice  of  an  intimation  from  the  mortgagee  of  his 
intention  to  turn  interest  into  principal,  if  not  paid,  is  not  enougn :  Tomp^m 
V.  Leith,  4  Jur.  N.  S.  1091 ;  but  after  payment  of  interest  on  a  settled 
account  of  interest  and  principal  for  many  years,  consent  was  presumed: 
McCarthy  v.  Llandaff,  1  JB.  &  B.  375;  and  the  consent  of  the  mortgagor 
cannot  be  given  before  interest  is  actually  due. 

Since  the  repeal  of  the  usury  laws,  the  rule  that  a  contract  for  convert- 
ing future  interest  into  principal  is  void  as  tending  to  usury  (see  Chamkn 
V.  Ooldwin,  9  Ves.  27 1\  is  no  longer  applicable,  and  such  a  contract  is 
not  void :  see  Fish.  Mort.  430 — 432;  Wms.  K.  P,  434;  Clarhson  v.  Hendenon^ 
14  Ch.  D.  348  ;  Provident  Building  Soc.  v.  Oreenhill,  9  Ch.  D.  122. 

Upon  a  transfer  of  a  mortgage  the  transferee  will  not  be  entitled  to 
interest  upon  arrears  of  interest  paid  by  him  to  the  transferor,  unless  & 
mortgagor  be  a  party,  or  consent  to  the  transfer:  Ashenhurst  y.  Jatae, 
3  Atk.  270 ;  and  see  E.  of  Macdeafield  v.  Fitton,  1  Yer.  168 ;  but  it  is  tin 
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settled  practice  that  where  a  puisne  redeems  a  prior  incumbrancer  under 
a  decree,  he  is,  on  payment  of  the  principal,  mterest,  and  costs  found 
due,  allowed  subsequent  interest  on  the  whole  sum  paid.  And  con- 
versely, where  a  puisne  mortgagee  fails  to  redeem,  subsequent  interest 
is  calculated  on  the  whole  sum  due  from  him :  Elton  v.  Curteta,  19  Ch. 
D.  49. 

And  a  transferee  who  in  order  to  stop  a  threatened  sale  by  the  mort- 
gagees of  trust  property  had  paid  them  off  with  all  arrears  of  interest 
down  to  the  execution  to  him  of  the  transfer,  was  entitled,  on  bein^  redeemed, 
to  charge  against  the  estate  the  amount  actuall^r  paid  by  him  for  interest  and 
costs,  including  arrears  of  interest  paid  but  not  included  in  the  transfer  deed, 
and  made  the  subject  of  a  separate  charge :  Cottrell  v.  Finney ^  9  Ch.  541 ; 
and  see  Farrar  v.  Farrars^  40  Ch.  D.  395,  C.  A. ;  though  the  mortgage  is  of 
a  reversionary  interest  in  a  fund  in  Court  subject  to  a  prior  life  interest : 
Smith  V.  S.,  (1891)  3  Ch.  550. 

Bankers  cannot  charge  compound  interest  on  money  secured  to  them  on 
mortgage  by  a  customer :  Mosse  v.  Salt,  32  Beav.  269 ;  Crosskill  v.  Bower, 
1  N.  B.  379;  32  Beav.  86;  32  L.  J.  Ch.  540;  9  Jur.  N.  S.  267;  and  see 
Bufford  V.  Bishop,  6  Buss.  346 ;  Thomas  v.  Cooper,  16  Jur.  688. 


IKTEEEST  OB  NOTICE. 

A  mortgagee  who  has  demanded  payment  cannot  refuse  to  accept  a  tender 
of  his  principal,  interest,  and  costs  even  though  the  time  named  in  the  proviso 
for  redemption  has  not  expired ;  and  so  where  he  has  taken  steps  to  compel 
payment,  as  by  entering  into  possession',  which  is  equivalent  to  a  demand  for 
payment :  Bovill  v.  Eiidlty  (1896)  1  Ch.  648 ;  but  in  general  a  mortjgagee  is 
entitled  to  six  months'  notice  or  interest  in  lieu  of  notice  before  bemg  paid 
o£F,  though  he  has  demanded  payment  and  the  money  was  not  then  paid : 
BartltU  V.  Franklin,  15  W.  B.  1077 ;  36  L.  J.  Ch.  671 ;  17  L.  T.  100;  Smith 
Y.  S.,  (1891)  3  Ch.  550;  secus,  where  he  has  sua  motu  sold  the  property 
(Banntr  v.  Berridge,  18  Ch.  D.  254),  or,  having  taken  proceedings  to  realize 
his  security,  has  been  summarily  paid  his  principal  money  and  interest,  and 
a  sum  for  costs  {Letts  v.  HiUchins,  13  Eq.  176 ;  and  see  Day  v.  D.,  31  Beav. 
270),  thou^  payment  to  him  is  made  D(Bfore  the  expiration  of  a  notice  to 
pay  off  given  by  the  mortgagor  after  action  brought  {Be  Aloock,  Prescott  v. 
Phipps,  23  Ch.  D.  372,  C.  lL,y,  or  where  he  is  party  to  an  order  for  payment 
out  of  a  fund  in  Court,  and  delay  occurs  in  drawing  up  the  order  (Be  Moss, 
Levy  v.  Sewell,  31  Ch.  B.  90^ ;  and  the  mortgagor  is  entitled  to  redeem  on 
paying  in  advance  six  montns*  interest  in  lieu  of  notice :  Johnson  y.  Evans, 
61  L.  T.  18;  W.  N.  (89)  95, 

But  an  equitable  mortgagee  by  deposit  fthe  transaction  being  regarded  as 
temporary)  is  not  so  entitled :  Fitzgerald  s  Trustee  v.  Mellersh,  (1892)  1  Ch. 
385. 

If  the  amount  due  be  not  paid  or  tendered  on  the  day  named  in  the 
notioe,  a  fresh  notice  will  become  necessary,  and  an  additional  six  montJuB' 
mterest  will  accrue ;  but  if  tender  be  made  and  refused  by  the  mortgagee, 
interest  will  stop,  if  the  mortgagor  keeps  the  money  ready  to  pay  over  to  the 
mortgagee :  Bank  of  New  South  Wales  y.  0^  Connor,  14  App.  Ca.  273;  Oyles 
V.  IlaN,  2  P.  Wms.  377  ;  Spence,  vol.  ii.  p.  651 ;  but  as  to  the  nature  of  the 
tender  reouired  in  order  to  stop  payment  of  interest,  and  that  a  summons 
for  stay  of  proceedings  upon  payment  by  the  applicants  within  a  month  of 
principal,  interest  down  to  payment  and  costs,  is  not  equivalent  to  a  tender : 
Bee  Kinnaird  v.  Trollope,  42  Ch.  D.  610. 

If  the  mortj^agee's  refusal  is  reasonable,  as  where  a  reconye;^ance  was 
tendered  to  him  for  execution,  and  he  required  time  to  peruse  it,  interest 
-will  continue  to  accrue :  Wiltshire  v.  Smith,  3  Atk.  89 ;  on  the  other  hand, 
-where  the  money  was  not  paid  on  the  day  through  the  defiiult  of  the  mort- 
»,  intcvest  stopped:  L,  MiddLeton  v.  Eliot,  15  Sim.  531. 

APFIJOATION  OF  FAYHXirrS  OF  DiTSBEST. 

Xnteiest  which  had  been  paid  for  many  years  on  a  larger  amount  of  prin- 
cipal than  was  eventually  decided  to  haye  been  secured  by  the  mortgage, 
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was  not  taken  to  have  been  paid  in  reduction  of  capital :  Blandy  ?.  iTtmkr, 

25  Beav.  377. 

A  portion  of  the  estate  having  been  sold  by  mortgagee  in  possession  under 
his  power  of  sale,  the  proceeds  are  applicable  in  payment  of  interest  and 
costs,  and  tiie  balance  must  either  be  paid  to  the  mortgagor  or  applied  in 
reducing  the  principal,  and  thenceforward  interest  wiU  be  calculated  on  the 
reduced  principal  only :   Thompson  v.  Hudson ^  10  Eq.  497. 

The  rule  by  which  interest  is  presumed  to  be  paid  before  prmcdpal  is  not 
applicable  to  interest  on  an  overdrawn  accoimt  which,  according  to  the 
practice  of  bankers,  has  been  from  time  to  time  converted  into  principal: 
Parr's  Banking  Co.  v.  Yates,  (1898)  2  Q.  B.  460,  C.  A. 


ARREAKS  OF  INTEREST — STATUTES  OF  LIMITATION. 

By  the  Civil  Procedure  Act,  1833  ^3  &  4  W.  IV.  c.  27),  s.  42,  no  arrears  ol 
interest  in  respect  of  money  chargea  upon  land  were  to  be  recovered  in  any 
distress,  action  or  suit,  but  within  six  years  next  after  the  same  should  hafe 
become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shouM 
have  been  given  to  the  person  entitled  thereto  or  his  agent,  signed  by  the 

ferson  by  whom  the  same  was  payable  or  his  agent ;  but  under  the  Beal 
^operty  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  3,  twenty  years'  anears 
of  interest  could  be  recovered  in  an  action  of  covenant  upon  any  bond  or 
specialty. 

The  right  to  recover  interest  in  a  foreclosure  action  against  the  land,  as 
distinguished  from  a  personal  action  on  the  covenant,  bond,  or  other  specialty, 
is  limited  to  six  years*  arrears,  notwithstanding  the  debt  is  secured  by  cove- 
nant :  Hunter  v.  Nockoldsy  1  Mac.  &  G.  641  (overruling  Duvigier  v.  Lee,  2  Ha. 
326 ;  but  see  SuUon  v.  S.,  22  Ch.  D.  511,  0.  A.) ;  Round  v.  Bell,  30  Beav.  121; 
Shaw  V.  Johnson,  1  Dr.  &  Sm.  412;  Hughes  v.  Kellyy  6  Ir.  Eq.  286;  and 
although  the  mortgage  is  of  a  reversion :  Sinclmr  v.  Jadcson,  17  Beav.  405; 
but  for  any  further  arrears  the  mortgagee  might  (previously  to  37  &  38  Y. 
c.  57,  B.  8,  see  Sutton  v.  5.,  22  Ch.  D.  511,  C.  A.)  have  resorted  to  tiie  b(md(ff 
covenant  of  the  mortgagor :  see  Dart,  V.  &  P.  460. 

If,  however,  the  deed  contained  an  express  trust,  or  a  trust  for  sale  tn 
securing  the  mortgage  debt  and  interest,  the  mortgagee  in  a  foredosuw 
action  might  recover  more  than  six  years*  interest :  Leujis  v.  Duncombe^  29 
Beav.  175;  Cox  v.  Dolman^  2  D.  M.  &  G.  592;  and  see  Lawton  v.  Ford,^ 

Eq.97. 

But,  by  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  b,  10, 
since  1  Jan.  1879,  the  existence  of  an  express  trust  will  not  extend  the  penod 
for  which  arrears  of  interest  in  respect  of  money  charged  upon  or  payable  cot 
of  land  and  so  secured  (by  express  trust)  would  be  recoverable  if  there  iren 
not  any  trust. 

A  mortgagee  might  obtain  the  benefit  of  the  longer  period  provided  Iff 
3  &  4  W.  I  v.  c.  42,  by  tacking,  against  the  heirs  of  the  mortgagor  bound  1^ 
his  covenant  or  bond,  the  additional  fourteen  years'  arrears  of  interest  to  k^ 
principal  and  six  years*  interest ;  and,  semble,  this  right,  which  was  to  be 
raised  by  the  pleadings,  appHed  in  foreclosure  as  well  as  in  redemptaoi 
actions :  Elvy  v.  Norwood,  5D.  &  S.  240;  Sinclair  v.  Jackson,  17  Beav.4(^; 
Thomas  v.  T.,  22  Beav.  341 ;  Darby  &  Bosanquet,  210  et  seq. ;  Banning 
173,  176. 

Now,  under  37  &  38  V.  c.  57,  s.  8,  no  sum  of  money  secured  by  any  nwrt- 
gage  of  land  can  be  recovered  after  twelve  years :  Sutton  v.  S. ,  22  Ch.  D.  511 
0.  A. ;  but  in  the  case  of  a  mortgage  of  personalty,  there  is  no  limit  other  tbaa 
that  imposed  by  3  &  4  W.  IV.  c.  42,  s.  3  :  v.  sup,  p.  1940. 

A  Statute  of  Limitations,  though  it  bars  the  remedy,  does  not  destroy^ 
debt;  and,  therefore,  3  &  4  W.  IV.  c.  27,  s.  42,  does  not  affect  the  right <^* 
mortgagee  who  has  sold  under  his  power  of  sale  to  retain  out  of  the  prooei^ 
more  than  six  years*  arrears  of  interest :  Re  Marshfield,  M.  v.  Hutching*,  5* 
Oh.  D.  721,  723 ;  Edmunds  v.  Wau^h,  1  Eq.  418 ;  and  there  being  no  ^tete 
of  limitation  applicable  to  an  action  for  redemption,  the  party  redoenuB^ 
must  pay  all  arrears  of  interest  (not  merely  for  six  years)  with  principal  aad 
costs  from  the  date  of  the  mortgage :  Dingle  y.  Coppen,  (1899)  1  Ch.  726. 

But  on  a  petition  (as  being  analogous  to  a  suit  for  the  reoovery  of  laB4 
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for  payment  of  the  puitdiase-money  in  Ck>urt  of  mortgaged  property  com-' 
piilsonly  taken,  a  mortgagee  -was  held  entitled  to  six  years'  arrears  of  mterest 
only:  Re  Steady  2  Ch.  D,  713,  explaining  and  distinguishing  Edmunds  v, 
Waugh,  1  Eq.  418;  and  see  Re  Slater's  TntsU,  11  Ch.  D.  227. 

Judgment  creditors  are  within  the  operat-on  of  3  &  4  W.  IV.  o.  27,  8.  42, 
and  can  only  recover  six  years*  arrears  of  interest :  Henry  v.  Smith,  2  Br.  & 
War.  381;  Vincejit  v.  Ooinga,  IJ.  &  Lat.  697;  and  see  Smith  v.  ffilL  9  Oh.  D. 
143. 

A  married  woman's  reversionary  share  of  the  proceeds  of  real  estate  devised 
upon  trust,  is  •*  money  payable  out  of  land  "  within  3  &  4  W.  IV.  o.  27,  s.  42, 
BO  as  to  limit  the  interest  recoverable  by  a  mortgagee  to  six  years :  Bowyer  v. 
Woodman,  3  Eq.  313. 

As  to  arrears  of  interest  recoverable  by  a  mortgagee  of  an  equitable  rever« 
sionary  interest  in  personalty,  see  Mdlersh  v.  Brown,  45  Ch.  D.  225 ;  Smith 
▼.  Hill,  9  Ch.  D.  143 ;   Clarkson  v.  Henderson,  14  Ch.  D.  348. 

Subsequent  incumbrancers  are  not  bound,  under  3  &  4  W.  IV.  c.  27,  s.  42, 
by  an  acknowledgment  by  recital,  in  an  assignment  of  mortgage,  to  which 
the  mortgagor  was  a  party,  that  more  than  six  years'  interest  is  due :  Bolding 
▼.  Lant,  1  I).  J.  &  8.  122  (reversing  3  GifF.  561);  and  see  Asthury  v.  A,. 
(1898)  2  Ch.  Ill ;  Shelf.  E.  P.  S.  189. 


TITLE  DEEDS. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  16,  in  the  case  of 
mortga^  subsequent  to  the  3l8t  December,  1881 ,  and  notwithstanding  any 
BtipuliEition  to  the  contrary,  "  a  mortgagor,  as  long  as  his  ri^ht  to  redeem 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled,  from  time  to  tmie,  at  reason- 
able times,  on  ms  request,  and  at  his  own  cost,  and  on  payment  of  the 
mortgagee's  costs  and  expenses  in  this  behalf,  to  inspect  and  make  copies  of 
or  extracts  from  the  documents  of  title  relating  to  the  mortgaged  property  in 
the  custody  or  power  of  the  mortgagee." 

Apart  £rom  this  statutory  provision,  a  mortgagee  was  not  in  general 
bound  to  produce  the  deeds  until  he  was  redeemed:  Dart,  V.  &  P.  475; 
Howard  v.  Robinson,  4  Drew.  522 ;  Bank  of  N.  8.  Wales  v.  O'Connor,  14  App, 
Ca.  273. 

And  if  the  mortgagor  had  sold  or  settled  the  equity  of  redemption,  those 
claiming  under  him  were  not  entitled  to  production  of  the  deeds  without 
paying  the  mortgageo  his  principal,  interest,  and  costs  :  Chichester  v.  M» 
Dtmegal,  6  Ch.  497. 

So  in  the  case  of  the  mortgagor's  devisee  [Brmcue  v.  Lockhart,  10  Sim.  421), 
and  of  the  mortgagor's  heir,  whose  title  was  not  admitted  nor  proved :  Lloyd 
V.  Wait,  12  Sim.  103;  S.  C,  1  Ph.  61. 

A  mortgagee  taking  a  conve^^noe  of  the  equity  of  redemption  from  a 
trustee  thereof  with  notice  of  tne  trust  cannot  wittihold  production  of  the 
conveyance  in  a  suit  by  c.  q.  t,  for  redemption  of  the  moitgage  and  recon- 
veyance of  the  property :  Smith  v.  Barnes,  1  Eq.  65;  Stewart  v.  S.,  27  L.  E. 
Ir.  351. 

But  in  QUI  v.  Eyton,  7  Beav.  155,  the  Court,  notwithstanding  an  allega- 
tion of  fraud,  refused  to  order  production  of  a  transfer  deed  executed  upon 
the  filing  of  a  bill  for  redemption ;  and  see  Greenwood  v.  Rothwell,  lb,  201 ; 
CH9V  V.  Platel,  8  Beav.  62. 

If,  however,  the  Deft  did  not  submit  to  be  redeemed,  or  denied  that  he 
was  a  mortgagee,  he  could  not  withhold  production  of  the  deeds  until  payment : 
eee  Fisher,  338  et  seq. 

Production  of  the  mortgage  deed  itself  was  ordered  if  the  amount  due  from 
the  mortgagor  was  in  dispute :  Phillips  v.  Evans,  2  T.  &  C.  C.  647 ;  or  when 
necessary  to  establish  the  mortgagor's  right  to  redeem  of  which  it  was  evi- 
dence :  i^ateh  v.  Ward,  1  Eq.  436. 

But  in  Chichester  v.  Af.  Donegal,  5  Ch.  497,  where  the  right  of  the  mort- 
gagee to  withhold  production  of  the  deeds  until  he  had  received  principal,  in- 
terest, and  costs  was  affirmed,  no  distinction  was  token  between  the  mortgage 
deed  and  the  other  title  deeds  in  his  possession. 

Theri^tof  the  mortgagee  to  withhold  production  of  the  mortgage  deed 
and  title  deeds  of  the  property  until  payment  did  not  extend  to  accounts  and 
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other  doouments  in  his  possession  as  exor  and  trustee  of  the  mortgagor: 
Freeman  v.  Butler,  33  Beav.  289. 

An  action  of  detinue  could  not  be  maintained  before  repayment,  but 
the  proper  remedy  was  by  a  suit  for  redemption,  or  by  siunmary  application 
for  tiie  deeds  on  terms  of  substituting  for  the  security  a  simi  of  money  equal 
to  the  amount  secured,  with  a  proper  margin :  Bank  of  N,  8.  Wales  v. 
a  Connor,  14  App.  Ca.  273. 

If  the  mortgagee  has  nut  it  out  of  his  power  to  redeliver  the  title  deeds, 
the  mortgage  money  will  be  ordered  to  be  paid  into  Court  imtil  the  deeds  can 
be  redelivered:  Schoole  v.  Sally  1  Sc.  &  Lef.  176. 

But  a  mortgagee  by  deposit  is  not  deprived,  by  non-production  of  the  deeds 
deposited  with  him,  of  his  right  to  recover  his  debt  upon  proof  that  the  deeds 
have  been  really  lost :  BaskeU  v.  Skeel,  11  W.  E.  1019 ;  2  N.  R.  647. 

As  against  the  mortgagor,  upon  payment  of  the  mortgage  debt  and  costs 
the  mort^goe's  solr  cannot  retain  the  title  deeds  in  i-osnect  of  his  general 
Hen  for  independent  business  done  by  him  as  solr  for  tbe  mortgagor :  Be 
Mosely,  16  WT  B.  975. 

As  against  the  mortgagee  upon  execution  of  the  mortgage,  the  mortgagor's 
solr  cannot  retain  the  deeds  in  respect  of  costs  due  from  the  mortgagor :  Be 
Siiell,  6  Ch.  D.  105;  and  see  Chap.  XL.,  "  SOLICITOES,"  p.  922;  Bidery. 
Jones,  2  Y.  &  C.  C.  329. 

When  the  title  deeds  relate  to  the  mortgaged  estates  jointly  with  others 
particular  directions  will  be  given:  see  Yates  v.  Hamhly,  2  Atk.  360;  and 
according  to  the  general  rule,  the  party  entitled  to  the  estate  of  greatest  value 
is  entitled  to  ]^08session  of  the  deeds  upon  entering  into  a  covenant  to  produce 
and  allow  copies  to  be  taken  when  required :  see  Chap.  XLVI.,  "  Partttiow," 
sup,  p.  1891 ;  or  since  the  Conveyancing  Act,  1881,  an  acknowledgment  and 
imdertaking  for  safe  custody,  under  sect.  9  of  that  Act. 

A  mortgagor  who  has  been  prevented  from  redeeming  by  the  alleged  loss 
of  the  title  deeds  is  entitled  to  bring  an  action  to  recover  the  deeds,  or  to  an 
indemnity,  if  the  deeds  cannot  be  recovered:  James  v.  Bumsey,  11  Ch.  D. 
398. 

After  payment  into  Court  of  the  proceeds  of  sale  of  the  mortgaged  property 
in  a  suit  to  realize  the  security,  the  mortgagee  was  ordered,  within  seven  days 
after  service  of  the  order,  to  deliver  over  the  title  deeds  to  the  purchaser : 
Fowler  v.  ScoU,  20  W.  E.  199 ;  25  L.  T.  784. 

On  being  paid  o£f ,  the  mort^gee  must  hand  to  the  mortgagor  all  copies  of 
documents  relating  to  the  property,  including  his  fair  copy  of  the  draft 
conveyance  or  transfer :  Be  Wade  and  Thomas,  17  Ch.  D.  348. 

Ab  to  the  right  of  a  mortgagee  to  retain  the  title  deeds  which  he 
acquired  without  notice  of  any  fraud  or  suppression  of  a  prior  title  or  incum- 
brance, see  Sect.  XV.,  mf,  p.  2112. 

As  to  the  right  of  a  first  mortgagee  by  demise  of  leaseholds  to  the  title 
deeds,  see  Stokes  v.  8.,  W.  N.  (86)  184. 
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COSTS— BIGHT  TO,  GENERALLY. 

Both  in  foreclosure  and  redemption  actions,  the  mortgagee  is  entitled  to  the 
costs  of  action  (as  between  partv  and  party,  Be  Queen^s  Hotel,  Cardiff,  Ltd., 
(1900)  1  Ch.  792),  and  also  to  all  costs  properly  incurred  by  him  in  reference 
to  the  mortgaged  property  for  its  protection  or  preservation,  recovery  of  the 
mortgage  money,  or  otherwise  relating  to  questions  between  him  and  the 
mort^gor,  and  to  add  the  amount  to  the  sum  due  to  him  on  his  secmitv  for 
principal  and  interest:  Cotterell  v.  Stratton,  8  Ch.  295,  303 ;  CoUrell  v.  jPinn^y, 
9  Ch.  541 ;  Frazer  v.  Jones,  5  Ha.  433 ;  Dunstany,  Patterson,  2  Ph.  344 ;  Drydea 
V.  Frost,  3  My.  &  C.  670;  Fish.  Mort.  881;  Bobbins,  1175;  M'Donn^l  v. 
M'Mahon,  23  L.  E.  Ir.  283  ;  Pooley's  Trustee  v.  Whetham,  33  Ch.  D.  76,  C.  A, ; 
Nat,  Provincial  Bank  of  England  v.  Games,  31  Ch.  D.  682,  693,  C.  A.;  John- 
stone V.  Ctyx,  19  Ch.  D.  17,  19,  Q,A.,\Be  Griffith,  Jones  <fc  Co.,  60  L.  T. 
66. 

Apart  from  the  question  of  what  costs  have  been  properly  incurred  by  tiie 
mortgagee,  his  right  to  the  costs  of  a  foreclosure  or  redemption  action  can 
only  be  lost  by  ];)08itive  misconduct  of  a  vexatious,  oppressive,  or  fraudulent 
character,  or  by  improper  resistance  to  the  right  of  tiiie  mortgajgor  to  redeaa. 
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and  the  following  instances  are  exceptions  to  the  general  rule  as  to  mort- 
gagees' costs : — 

(a)  Vexatious,  oppressive,  or  fraudulent  acts  on  the  part  of  the  mortgagee 
which  may  deprive  nim  of  his  costs,  and  even  make  nim  liable  for  costs, 
are: — 

— Impeding  the  taking  of  the  account :  Detillin  v.  Gale,  7  Ves.  586 ; 

— Delaying  redemption  by  failing  to  attend  at  the  place  and  time  appointed 
for  settling  the  matter :  CUjf  v.  Wadswr^rth,  2  Y.  &  0.  C.  698 ; 

— Claimmg  more  than  was  due,  coupled  with  misconduct :  Snagg  v.  Frizell, 
IJ.  &Lat383; 

— Delaying,  as  one  of  three  trustees  in  whom  the  mortgage  was  vested, 
redemption,  by  an  untenable  claim  to  receive  the  interest  beneficially :  Cliff 
V.  Wadsworthy  sup, ; 

— Making  an  unfounded  further  claim  after  payment  in  full:  Oregg  v. 
5/a^,  22  Beav.  314  ; 

— Setting  up  the  mortgage  deed  as  an  absolute  conveyance :  Baker  v.  Wind, 
1  Vez.  160;  Nat,  Bank  of  Australasia  v.  United  Hand-in- Handy  4  App.  Ca. 
391 ; 

— Making  an  unsustained  charge  of  fraud :  West  v.  Jones,  1  Sim.  N.  S.  218 ; 
and  see  Cockell  v.  Taylor,  16  Beav.  127 ; 

— Abuse  of  trust  reposed  in  him  by  mortgagor,  and  manifest  intention  to 
get  the  estate  into  his  own  hands :   Thornhill  v.  Evans,  2  Atk.  330 ; 

— Fraudulent  and  unfair  dealing :  Morony  v.  O'Dea,  1  Ba.  &  B.  109, 121,  n. ; 

— Permitting  by  negligence  a  fraud  to  be  perpetrated,  though  personally 
innocent  of  fraud :  Hiorns  v.  Holtum,  16  Beav.  259 ; 

— ^Improperlj  resisting  a  suit  (by  subsequent  incumbrancer)  to  rectify  a 
mistake  anectmg  the  security:  Harryman  v.  Collins,  18  Beav.  11  (affirmed 
L.  J.,  18  March,  1854); 

— Rendering  a  redemption  suit  necessary  by  refusing,  as  mortgagee  in 
possession,  to  render  an  accoimt :  Poinell  v.  Trotter,  1  Dr.  &  Sm.  388 ; 

— Increasing  the  costs  by  making  persons  unnecessarily  parties,  or  by 
adducing  unnecessary  evidence.  Where  this  has  been  done,  the  mortgagee 
must  pay  such  costs,  and  will  not  get  them  over,  though  he  may  get  ihe 
general  costs :  Coles  v.  Forreat,  10  Beav.  552 ;  Cockell  v.  Taylor,  15  Beav.  127  ; 
Andsley  v.  Horn,  26  Beav.  195  ;  and  see  Booth  v.  Crestvicke,  8  Sim.  352. 

(b)  Improper  resistance  of  mortgagor's  right  to  redeem  may  also  deprive 
a  mortgagee  of  his  costs  {Cre<Uand  v.  Ptittr,  10  Ch.  8 ;  Tomlinson  v.  Oregg, 
15  W.  jR.  51 ;  Kinnaird  v.  Trollope,  42  Ch.  D.  6U0,  so  far  as  they  have  been 
thereby  occasioned:  Harvey  v.  Tebhutt,  1  Jac.  &  W.  197,  203;  and  such  costs 
•will  be  set  off  against  the  amount  due  to  the  mortgagee :  Wheaion  v.  Oraham, 
24  Beav.  483 ;  or  the  mortgagee  may  be  ordered  to  pay  the  costs :  Baker  v. 
Wind,  1  Vez.  160;  Hall  v.  Heward,  32  Ch.  D.  430;  and  a  right  to  tack  may 
be  so  claimed  as  to  bring  a  mortgagee  within  the  rule :  Credland  v.  Potter,  10 
Ch.  8 ;  but  costs  will  rarely  be  given  against  a  mortgagee  who  brings  forward 
a  case  which  is  fairly  open  to  argument :  Bird  v.  Wenn,  33  Ch.  D.  215. 

In  Cowdry  v.  Day,  5  Jur.  N.  S.  1199;  1  Oiff.  316;  29  L.  J.  Ch.  39; 
1  Ij.  T.  88 ;  8  W.  R.  55 ;  the  mortgagee's  resistance  of  the  right  to  redeem 
'was  set  off  against  an  unproved  charge  by  the  mortgagor  of  misconduct,  and 
the  costs  were  paid  by  the  mortgagor. 

(c)  Overpayment  before  suit  either  for  foreclosure  or  redemption  {Bin" 
rtiugton  v.  Harwood,  T.  &  B.  485 ;  Morris  v.  Islip,  23  Beav.  244 ;  Seal  v.  Kem- 
sley^  W.  N.  (83)  122) ;  coupled  with  denial  of  overpayment  {Montgomery  v. 
Calland,  14  Sim.  81) ;  or  setting  up  and  failing  to  prove  an  absolute  title  to  the 
rnoTigeLgod'pTojteTty  {Nat,  Bank  o/ Australasia  v.  United  Hand-in- Hand,  4  App. 
Ca.  391) ;  or  with  a  TefiL<^l  of  a  sum  tendered  before  suit,  but  found,  upon 
taking  Uie  accounts  with  annual  rests,  to  have  been  more  tiian  was  then  due 
to  the  mortgagee  {Wilson  v.  Cluer,  4  Beav.  214),  may  render  the  mortgagee 
liable  to  pay  the  costs. 

But  a  mere  overstatement  of  the  balance  due  will  not  deprive  a  mortgagee 
of  his  costs  {Cotterell  v.  Stratton,  8  Ch.  295;  Hodges  v.  Croydon  Canal  Co,, 
3  Beav.  86 ;  Be  Watts,  Smith  v.  W,,  22  Ch.  D.  5,  C.  A.),  even  when  coupled 
-^th  a  refusal  to  furnish  accounts  of  a  special  nature  gratis :  Norton  v.  Cooper, 
1»  D.  M.  &  G.  728. 

And,  notwithstanding  overiyaYments,  where  each  party  failed  in  part  of  his 
no  costs  were  given  on  either  side :  Tanner  v.  Heard,  23  Beav.  556. 
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AVliere  ovexpayment  is  alleged,  the  usual  course  is  to  reserve  costs  until 
the  result  of  the  account  be  certified. 

{d)  Eefusal  to  accept  an  actual  tender  of  the  full  amount  due  may  also 
render  the  mortgagee  liable  to  pay  the  costs  of  a  redemption  suit  thereby 
occasioned,  if  the  amount  found  due  in  taking  the  account  does  not  exceed 
the  sum  tendered:  Hosken  v.  Sincock,  11  Jur.  N.  S.  477;  34  L.  J.  Ch.  435; 
12  L.  T.  262 ;  13  W.  R.  487 ;  Harmer  v.  Priestley,  16  Beav.  569 ;  Morley  y. 
Bridges,  2  Coll.  621 ;  Bank  of  N.  S.  Wales  v.  O'Connor,  14  App.  Ca.  273; 
Kinnaird  v.  Trollope,  42  Ch.  D.  610 ;  and  a  tender  reserving  the  right  to  tax 
costs  and  review  figures  is  unconditional :  Greenwood  v.  Sutdiffe,  (1892)  1  Ch. 
1,  C.  A. ;  and  see  Sentance  v.  Porter,  7  Ha.  426;  Shuttleworih  v.  Lowther, 
7  Ves.  686 ;  Broad  v.  Selfe,  9  Jur.  N.  S.  885 ;  11  W.  R.  1036. 

The  tender  must,  however,  be  actual,  and  not  merely  proposed :  Gammon. 
V.  Stone,  1  Vez.  339 ;  and  of  the  whole  amount  due  :  Lojtus  v.  Swift,  2  Sch. 
&  Lef .  642 ;  and  a  tender  of  a  cheque  is  not  in  general  sufficient :  Blumberg  v. 
Life  Interests,  &c.  Corp,,  (1897)  1  Ch.  171  (reversed  on  other  grounds,  (1898) 
1  Ch.  27,  C.  A.). 

And  the  Court  ought  to  be  satisfied  of  that  continued  readiness  to  pay 
{toujours  et  encore  prist),  which  is  essential  to  plea  of  tender  at  law  and  in 
equity :  Kinnaird  v.  Trollope,  sup, ;  and  a  tender  properly  made  and  im- 
properly rejected  is  not  the  equivalent  of  payment:  Bank  of  N,  S,  Wales r, 
O*  Connor,  14  App.  Ca.  273. 

(e)  The  loss  of  the  mortgage  or  title  deeds  may  make  a  mortgagee  liable  to 
pay  the  costs  of  a  foreclosure  suit  instituted  upon  the  refusal  of  the  mort- 
gagor to  pay  without  production  of  the  deeds:  Stokoe  v.  Rvhson,  M.  E., 
16  June,  1815,  B.  1195;  19  Ves.  385;  of  an  ejectment  against  the  mort- 
gagor :  L,  Middleton  v.  Eliot,  15  Sim.  536 ;  and  also  of  a  redemption  suit 
occasioned  by  non-production  (through  loss)  of  the  deeds  and  refund  to  give 
any  indemnity:  S,  C;  and  see  Smith  v.  Bicknell,  3  V.  &  B.  51,  n. ;  and  for 
the  form  of  indemnity  bond  to  be  given  by  the  mortgagee,  see  ShelTnardine  v. 
Harrop,  6  Madd.  44. 

But,  semhle,  a  refusal  to  accept  a  proper  indemnity  offered  by  the  mortgagee 
would  render  the  mortgagor  liable  for  costs  thereby  occasioned :  Macartney  v. 
Graham,  2  Russ.  &  M.  353. 

In  Caldwell  v.  Matthews,  W.  N.  (90)  84 ;  62  L.  T.  799,  the  Court  required 
a  bond  of  indemnity  to  be  given  to  the  second  mortgagees,  together  with 
retention  of  a  small  sum  in  Court  to  meet  possible  future  costs. 

The  refusal  of  a  mortgagee's  costs  on  the  ground  of  misconduct  is  matter  oi 
discretion,  from  which  no  appeal  will  lie :  Pooleifs  Trustee  v.  Whetkamy  33 
Ch.  D.  76,  C.  A. 

Bv  0.  LXV,  1,  any  right  of  mortgagees  to  costs  out  of  a  particular  estate  or 
fund  to  which  they  would  be  entitled  according  to  the  rules  hitherto  acted 
upon  in  equity  is  preserved. 

The  mere  pendency  of  a  foreclosure  action  does  not  amount  to  pressure, 
so  as  to  entitle  the  mortgagor  to  tax  costs  which  he  has  paid,  togemer  with 
principal  and  interest,  to  tne  mortgagee :  Re  Griffith,  Jones  &  Co,,  50  L.  T. 
434 ;  53  L.  J.  Ch.  303  ;  32  W.  R.  350. 

In  an  action  to  foreclose  a  mortgage  for  66/.,  where  the  Pit  and  Deft  lived 
at  the  same  place,  the  Pit  was  allowed  only  such  costs  as  he  would  have 
obtained  in  tne  County  Court :  Crozier  v.  Dowsett,  31  Ch.  D.  67. 

As  to  the  jurisdiction  of  the  Court,  in  an  action  by  bondholders  for  realiza- 
tion of  their  security,  to  give  leave  to  a  represve  committee  to  promote  a  BiU 
in  Parliament,  and  order  the  costs  to  be  paid  out  of  the  property  comprised 
in  the  security,  see  Biickham  v.  Trustees  of  Whitehaven,  55  L.  T.  694, 

The  rule  in  Cradock  v.  Piper  (1  M.  &  &.  664,  v.  sup. -p.  1177)  is  not  to  be 
extended  to  solrs :  Be  Doody,  Fisher  v.  D.,  (1893)  1  Ch.  129,  C.  A.  (overruling 
Re  Donaldson,  27  Ch.  D.  544^.  Where  a  firm  of  solrs  acted  in  an  action  Icr 
mortgagees,  of  whom  a  member  of  the  firm  was  one,  the  order  was  to  aacertus 
the  amount  of  costs  which  would  have  been  properly  chargeable  ag<*inst  the 
mortgagor  if  an  inde})endent  solr  had  been  employed,  and  to  allow  the  sob- 
mortgagee  the  same  proportion  thereof  as  that  which  he  was  entitled  to  in  the 
general  profits  of  the  partnership,  and  to  allow  him  no  profit  coste :  S-  t\ 

Previously  to  the  Mortgagees  Legal  Costs  Act,  a  mortgagee  was  allowed, 
as  against  the  mortgagor  or  a  puisne  mort^gee,  his  costs  out  of  pocket  onlv: 
SdaUr  t.  Cottam,  3  Jur.  N.  S.  630 ;  5  W.  R.  744 ;  Re  Wallis,  Escp.  JLiekonUt, 
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26  Q.  B.  D.  176,  C.  A. ;  Field  v.  Hopkins,  44  Ch.  D.  524 ;  Be  BoherU,  43 
Ch.  D.  52;  Be  Doody,  Fisher  v.  2>.,  (1893)  1  Ch,  129,  C.  A. ;  Eyre  v.  TFywn- 
Mackenzie,  (1894)  1  Ch.  218;  Cordery,  211  ;  and  it  was  not  necessary  that  the 
objection  to  the  allowance  of  thefurtner  costs  should  be  taken  at  the  hearing, 
bat  it  might  be  taken  before  the  taxing  master  after  judgment  in  the  common 
form  in  a  redemption  action  directing  taxation  of  costs :  Stone  v.  Lickorish, 
(1891)  2  Ch.  363 ;  Price  v.  McBeth,  12  W.  E.  818 ;  33  L.  J.  Ch.  460 ;  10  Jur. 
N.  a  579;  lOL.  T.  621. 

MOBTOAGEES'  LEGAL  COSTS  ACT,  1895. 

Now,  by  the  Mortgagees'  Legal  Costs  Act,  1895  (58  &  69  V.  c.  25),  s.  2,  in 
the  case  of  mortgages  made  on  or  after  July  1st,  1895:  "Any  solicitor  to 
whom,  either  alone  or  jointly  with  any  other  person,  a  mortgage  is  made,  or 
the  firm  of  which  such  solr  is  a  member,  shall  be  entitled  to  receive,  for  all 
basiness  transacted  and  acts  done  by  such  solr  or  firm  in  negotiating  the  loan, 
deducing  and  investigating  the  title  to  the  property  and  prepsuing  and  com- 
pleting me  mortgage,  all  such  usual  professional  charges  and  remuneration 
as  he  or  they  would  have  been  entitled  to  receive  if  such  mortgage  had  been 
made  to  a  person  not  a  solr,  and  such  person  had  retained  and  employed  such 
solr  or  firm  to  transact  such  business  and  do  such  acts ;  and  such  charges  and 
remuneration  shall  accordingly  be  recoverable  from  the  mortgagor." 

By  sect.  3(1):  *•  Any  solr  to  or  in  whom,  either  alone  or  jointly  with  any 
other  person,  anv  mortage  is  made  or  is  vested  by  transfer  or  transmission, 
or  the  firm  of  which  such  solr  is  a  member,  shall  be  entitled  to  receive  and 
recover  from  the  person  on  whose  behalf  the  same  is  done,  or  to  charge  against 
the  security  for  all  business  transacted  and  acts  done  by  such  solr  or  firm 
subsequent  and  in  relation  to  such  mortgage,  or  to  the  security  thereby  created, 
or  the  property  therein  comprised,  all  such  usual  professional  charges  and 
remuneration  as  he  or  they  would  have  been  entitled  to  receive  if  such  mort- 
gage had  been  made  to  and  had  remained  vested  in  a  person  not  a  solr,  and 
su^  person  had  retained  and  employed  such  solr  or  firm  to  transact  such 
business  and  do  such  acts ;  and  accordingly  no  such  mortgage  shall  be  redeemed 
except  upon  payment  of  such  charges  and  remuneration.  (2)  This  section 
applies  to  mortgages  made  and  business  transacted  and  acts  done  either 
beiore  or  after  the  commencement  of  this  Act." 

The  retrospective  operation  of  this  section  does  not  extend  to  cases  where 
(?o6ts  have  been  already  disallowed  and  the  time  for  appealing  has  expired  : 
Kyre  Y,  Wynn- Mackenzie,  (1896)  1  Ch.  135;  nor  to  cases  where  an  order  for 
an  account  of  what  is  due  for  principal,  interest  and  taxed  costs  has  been 
made  previously  to  the  Act,  althougn  actual  taxation  is  not  directed  until 
further  consideration  subsequently  to  the  Act :  Day  v.  Kelland,  (1900)  2  Ch. 
745,  C.  A. 

By  sect.  4,  the  expression  ''mortgage"  includes  any  charge  on  any  pro- 
perty for  securing  money  or  money's  worth. 


PKIOEITY  OF  COSTS. 

A  mortgagee,  by  amending  his  pleading  and  consenting  to  a  sale  of  the 
estate  instead  of  insisting  upon  his  original  claim  to  foreclosure,  does  not 
forfeit  his  ri^ht  to  his  costs  in  priority  to  the  costs  of  the  sale ;  and  until  his 
claim  is  satisfied  nothing  can  oe  taken  from  the  estate  by  the  mortgagor  or 
Rubsequent  incumbrancers :  Cook  v.  Hart,  12  Eq.  459 ;  Wade  v.  Ward,  4  Dr. 
602 ;  CtUfield  v.  Bichards,  26  Beav.  241 ;  Wild  v.  Lockhart,  10  Beav.  323 ; 
Tipping  V.  Ptnoer,  1  Ha.  405. 

11  the  produce  of  the  sale  prove  insufficient  to  pay  the  first  mortgagee  his 
principal,  interest,  and  costs,  the  whole  fimd  will  be  paid  to  him  without 
deduction :  Upperton  v.  Harrison,  1  Sim.  444 ;  Wonham  v.  Machin,  10  Eq.  447 ; 
Jlepuccfrih  V.  Heslop,  3  Ha.  485 ;  and  see  Millar  v.  Johnston,  23  L.  B.  Ir.  50. 

The  costs  of  taking  out  admon  to  a  wife  who  has  joined  her  husband  in 
mortgaging  her  reversionary  interest  cannot  be  retained  out  of  the  fund  as 
against  the  mortgagee :  Saunders  v.  Dunman,  7  Ch.  D.  825. 

If,  instead  of  simply  suing  to  enforce  his  securitv  by  foreclosure  or  sale, 
tL  mortgagee  commencee  or  adopts  proceedings  to  obtain  farther  benefit  than 
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he  has  contracted  for,  e.g,,  a  suit  to  administer  the  deceased  mortgagor's 
estate,  the  costs  follow  the  rule  applicable  to  admon  suits,  and  will  be  paid 
before  the  mortgage  debt:  Be  Sptneley,  S.  v.  Harrison^  15  Eq.  16;  Arm- 
Btrmtg  v.  iS7owc,  14  Beav.  535;  White  v.  Dp,  Peterborough,  Jac.  402;  and  see 
White  V.  Gudgeon,  30  Beav.  545. 

But  in  Pinchard  v.  FeUows,  17  Eq.  421,  the  right  of  a  legal  mortgagee  Pit, 
in  a  suit  for  sale  and  admon,  to  his  principal,  interest,  and  costs  out  of  the 
proceeds  of  sale  in  priority  to  the  cost^  of  tlie  exors  and  devisees  was  upheld: 
see  also  Re  Mackinlay^  2  D.  J.  &  S.  358.. 

A  puisne  incumbrancer  who  has  taken  proceedings  to  realize  and  distribute 
a  fund  which  would  otherwise  have  been  unavailable,  is  entitled  to  have  hie 
costs  first  provided  for  out  of  the  fund,  and  then  the  costs  of  the  other  in- 
cumbrancers will  be  added  to  their  debts  and  paid  according  to  their 
priorities:  Wright  v.  Kirhy.  23  Beav.  463 ;  Ford  v.  E,  Chesterfield,  21  Beav. 
426 ;  Batten  v.  Dartmovth  Harbour  Commrs,  45  Ch.  D.  612. 

For  acts  held  not  to.  implv  an  adoption  of  a  suit  or  sale,  see  Langton  v.  L., 
7  D.  M.  &  G.  30  ;  Crosse  v.  6'e«.  Bevy.,  &c,  Co.,  3  D.  M.  &  G.  698 ;  CVirridt v. 
Wigan  Tram  Co.,  W.  N.  (93)  98. 

And  as  to  the  costs  of  a  mortgagee  who  sues  for  admon  and  realization  of 
his  security,  or  who  consent*^  to  a  sale  of  the  mortgaged  property  in  an  admon 
suit,  r.  6UJ).  p.  1925 ;  Fish.  Mort.  1885  et  sec^. ;  Bobbins,  1114  rf  seq. 

Harbour  commrs,  though  made  parties  in  the  capacitv  of  mortgagors  to 
an  action  to  determine  pnorities,  were  held  entitled,  under  sect.  GO  of  the 
Commissioners  Clauses  Act,  1847  (10  &  11  V.  c.  16),  to  the  costs  of  action  as 
between  solr  and  client  in  priority  to  all  other  parties  :  Batten  v.  Dartnumth 
Harbour  Commrs,  45  Ch.  D.  612. 

On  further  consideration  of  a  debenture  holder's  action,  the  costs  and 
expenses  were  directed  to  be  paid  out  of  the  fund  in  the  followinff  order : — 

il)  The  Pit's  costs  of  realization,  including  an  abortive  sale ;  (2)  me  balance 
ue  to  receiver  and  manager,  including  remuneration,  and  his  costs  of  action; 

(3)  the  costs,  charges,  and  expenses  of  the  trustees  of  a  covering  deed ; 

(4)  the  costs  of  the  original  Pit  (a  bankrupt  for  whom  the  existing^lt  had 
been  substituted),  and  of  the  existing  Pit  ]xiri  passu :  Batten  v.  Werfgwrtod 
Coal  Co.,  28  Ch.  D.  317 ;  and  in  a  similar  action,  expenses  necessarily  in- 
curred by  receivers  and  managers  in  completing  contracts  had  priority  not 
only  over  the  debenture  holders,  but  also  over  persons  who  had  advanced 
money  as  a  first  charge  on  the  assets  under  orders  of  Court  for  the  piirpoees 
of  the  realization:  Strapp  v.  Bull,  (1895)  2  Ch.  1,  C.  A;  and  see  Lntht*tn  y. 
Greenwich  Ffvry  Co.,^.  N.  (95)  77;  72  L.  T.  790;  Bamsay  v.  Sitnpton, 
(1899)  1  I.  E.  69  ;  Be  Wrexham,  &c.  By.  Co.,  (1900)  1  Cli.  261,  C.  A. 

And  that  the  Court  has  a  special  discretion  in  priority  cases,  see  Ilarpham 
V.  Shacklock,  19  Ch.  D.  207,  C.  A. 

As  to  costs  incurred  by  a  person  entitled  to  an  annuity  and  charge  in 
successfully  enforcing  his  right  as  against  the  owner,  and  that  such  costs 
rank  with  the  principal  sum,  see  Be  Baldwin^ s  Estate,  (1900)  1  I.  R.  15. 

For  form  of  orders  as  to  costs  of  debenture  holders*  action  where  the  same 
Bolr  appears  for  their  trustees  and  for  the  co.  (the  security  being  insufiBdent}, 
see  Mortgage  Ins.  Corp.  v.  Canadian,  &c.  Co.,  (1901)  2  Cn.  377. 

COSTS  OF  RECONVEYANCE. 

The  costs  of  reconveyance,  and  of  revesting  the  estate  where  it  has  beea 
devised  by  the  mortgagee  or  has  vested  in  his  infant  heir,  are  borne  by  the 
mortgagor,  even  when  the  general  costs  are  ordered  to  be  jiaid  by  the  mort- 
gagee: L.  Middleton  v.  Eliot,  15  Sim.  531;  Exp.  Gmmaney,  10  Sim,  298; 
King  v.  Smith,  6  Ha.  473 ;  unless  the  costs  have  been  increased  by  negli- 
gent, capricious,  or  unnecessaiy  acts  of  the  mortgagee,  in  which  case  he  has 
been  made  to  pay  the  extra  costs  :  Capper  v.  Terrington,  Burden  v.  Oldaler, 
1  Coll.  103,  105;  13  L.  J.  Ch.  239,  240;  and  see  M.  By.  Co.  v.  Wescvmhe, 
2Ey.  Ca.  211. 

If  the  mortgagee  has  become  lunatic,  or  the  estate  has  descended  upon  a 
lunatic  heir-at-law,  the  judge  in  lunacy,  under  sect.  135  of  the  Lunacy  Act 
1890,  can  make  an  order  vesting  the  land  in  such  person  or  persons,  for  such 
estate,  and  in  such  manner  as  he  directs  ;  and  any  such  order  is  to  have  the 
same  effect  as  if  the  mortgagee  had  been  sane  and  executed  a  deed  conveying 
the  land  for  the  estate  named  in  the  order.    The  mortgagor  must,  it  would 
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seem,  bear  the  coete  of  obtaining  the  vesting  order,  but  not  the  costs  of  the 
lunatic :  Be  Sparks,  6  Ch.  D.  361 ;  Lewin,  Trusts,  823. 

If  the  mortgagor  requires  a  reconveyance,  the  committee  should  by 
petition  obtain  an  order  authorizing  him  on  payment  to  execute  the  recon- 
veyance accordingly.  The  costs  occasioned  by  this  application  are  paid  out 
of  the  lunatic's  estate :  Jle  Jones,  2  Ch.  D.  70  ;  Exp.  Richards,  1  J.  &  W.  264; 
Be  Townsend,  I  Mac.  &  G.  686 ;  and  the  mortgagor  should  not  be  served,  and 
will  not  have  his  costs  of  appearing  though  served :  Be  Phillips,  4  Ch.  629 ; 
and  if  after  having  paid  oif  the  mortgage  he  presents  the  petition  he  will 
have  to  pay  the  costs  consequent  thereon :  Be  Jones,  2  D.  F.  &  J.  554 ;  Be 
Stuart,  4  1).  &  J.  317 ;  unless  the  committee  refuses  to  make  the  application  : 
see  Re  Wheeler,  1  D.  M.  &  G.  434,  436,  n. 

If  the  lunatic  is  a  mere  trustee,  and  the  trust  appears  on  the  mortgage 
deed,  it  has  been  held  that  the  costs  occasioned  by  the  lunacy  must  be  l]^rne 
by  the  mortgagor :  Be  Lewes,  1  Mac.  &  G.  23.  In  this  case,  however,  the 
petition  for  Sie  appointment  of  some  proper  person  to  receive  the  mort- 
gage money  and  to  reconvey  was  presented  by  the  mortgagor :  see  also  Be 
JtmtB,  2  Ch.  D.  70. 

The  costs  of  the  subsequent  reconveyance,  or  of  the  proceedings  conse- 
quent thereon,  follow  the  general  rule  and  are  paid  by  the  mortgagor :  see 
Chap.  XLI.,  **Tbtjstee8,"  p.  1260;  Lewin,  823;  Fish.  Mort.  90i;  Eobbins, 
1429. 

The  mortgagee  or  transferee  who  is  being  paid  off  is  entitled  to  keep  one 
fair  copy  of  draft  deed  or  reconveyance  until  the  transaction  is  completed, 
when  he  mtist  hand  it,  and  all  other  copies  of  documents  relating  to  the  pro- 
perty, to  the  mortgagor:  Be  Wade  and  Thomas,  17  Ch.  D.  348. 


COSTS,  CHABOES,  AND  EXPENSES  FBOFEBLT  INOUBBBD. 

A  mortgagee  will  be  allowed,  in  addition  to  his  costs  in  a  foreclosure  or 
redemption  action,  all  costs  and  expenses  nepessanly  or  properly  incurred 
in  aiK^rtaining,  asserting,  or  defending  his  rights  under  his  mortgage  con- 
tract: see  Drydenv,  Frost,  3  My.  &  C.  670;  betillin  \.  Gale,  7  Ves.  583. 

He  will  accordingly  be  allowed  to  add  to  his  security  the  costs  of  pro- 
ceedings : — 

(a)  For  the  establishment  or  defence  of  the  mortgage  title :  Qodfrey,  v. 
WaUo%i,  3  Atk.  517  ;  Farki-r  v.  Waikins,  Joh.  133 ;  Blackf(yrd  v.  Davis,  4  Ch. 
304 ;    Clark  v.  Hoskins,  37  L.  J.  Ch.  561,  569  ;  16  L.  T.  730. 

{li)  For  recovery  of  the  mortgage  money,  as  of  an  action  against  the  mort- 
gagor's surety:  Ellison  v.  Wright,  3  Buss.  458;  National  Prov,  Bank  v. 
OumeBt  31  Ch.  D.  582,  C.  A. ;  or  on  the  covenant  for  payment  of  iaterest : 
Merriman  v.  Btrntiey,  12  W.  E.  461 ;  10  L.  T.  88 ;  10  Jur.  N.  S.  534  (following, 
l>ut  witili  some  doubt,  Ellison  v.  Wright,  supX 

And  equitable  mortgagees  were  allowed  all  expenses  properly  incurred  for 
pxeparation  of  a  legu  mortgage  imder  their  contract,  including  necessary 
ixispection  of  title-deeds,  but  not  costs  of  investigation  of  title :  National 
J^rov.  Bank  v.  Games,  31  Ch.  D.  582,  C.  A. 

Bat  as  against  the  mortgagor's  devisees  the  costs  of  an  action  on  the 
jxiortgage  bond  against  the  exor  were  not  allowed :  Lewis  v.  John,  9  Sim. 
366  ;  but  see  National  Prov,  Bank  of  England  y.  Games,  31  Ch.  D.  582,  C.  A. ; 
zior  the  costs  incurred  by  an  equitable  mortgagee  in  unsuccessfully  defending 
mxk  action  at  law  for  recovery  of  the  mortgaged  premises :  Dryden  v.  Frost, 
3  My.  &  C.  670. 

And  generally  the  mortgagee  was  not  allowed  his  costs  of  unsuccessful 

nirooeedings  at  law:  Cocks  v.  Gray,  1  Giff.  77 ;  Peers  v.  Ceeley,  15  Beav.  209. 

(c)  He  will  be  allowed  the  costs  of  obtaining  a  stop  order  on  a  fund  in 

C<nnt  to  complete  the  security  when  the  application  is  authorized  by  the 

LB  of  the  mortgage  deed;  but  the  allowance  of  such  costs  must  be 

ially  directed :  Wwddilove  v.  Taylor,  6  Ha.  307. 


(</)  G^  obtaining  admon  as  a  creditor  to  the  mortgagor :  Bamsden  v. 
JlMifUfley,  2  Ver.  636 ;  and  see  Hunt  v.  Fownes,  9  Ves.  70  ;  Ward  v.  Barton,  11 
&iin.  594 ;  and  as  Deft  to  a  redemption  suit  by  second  mortgagee,  the  costs  of 
^cireclosing  the  mortgagor :  Lomax  v.  Uide,  2  Ver.  185. 

(«)  Of  an  abortive  sale:   Farter  v.  Lacy,  HarHand  <St  Co.,  31  Ch.  D.  42, 
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C.  A. ;  and  the  acceptance  by  the  auctioneer,  with  the  mortgagee's  concur- 
rence, of  a  cheque  for  the  deposit  which  was  afterwards  dishonoured,  vaanot 
such  negligence  as  to  deprive  him  of  them  :  <S>.  C 

But  an  inquiry  as  to  a  mortgagee's  costs  of  proceedings,  vHira  those 
relating  strictly  to  the  foreclosure  or  redemption  action,  is  not  of  coma. 
They  must  have  been  asked  for,  and  some  case  must  have  been  made  by  the 
pleadings :  Merriman  v.  Bmmey^  12  W.  E.  461 ;  Ward  v.  BarUm,  11  Sm. 
534 ;  BoUnghroke  v.  Hinde,  25  Ch.  D.  795 ;  and  by  O.  xxxm,  8,  "just  allow- 
ances "  are  imported  into  every  judgment  directing  an  acconnt. 

Where  the  mortgagor  was  bankrupt,  and  the  Pit  was  transferee  of  a  mort- 
gage on  which  interest  was  overdue  at  the  dato  of  the  transfer,  he  vu 
allowed  a  general  account  of  costs :  BoUnghroke  v.  Hinde,  sup. 

But  a  mortgagee  cannot  charge  remuneration  for  personal  work  or  labour, 
as,  for  example,  if  he  is  a  surveyor,  for  valuation  of  the  property  for  the 
puipose  of  the  mortgage :  Field  v.  IJopkins,  44  Ch.  D.  624 ;  and  as  to  the 
position  of  a  solr-mortgagee,  v.  sup,  p.  1951. 

Costs  of  an  affidavit  verifying  statement  of  claim  were  not  alloired  ai 
against  mortgagee  not  appearing  and  puisne  mortgagees  not  defendisg: 
Jonea  v.  Harris,  W.  N.  (87)  10 ;  55  L.  T.  884. 
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COSTS  OF  DISOLAIMIKG  DEFEI9DAI7T. 

The  rules  as  to  the  costs  of  disclaiming  Defts  are  thus  stated  in  Ford  y.  L 
Chesterjieldy  16  Beav.  616,  and  have,  with  some  modifications,  been  smoc 
followed : — 

(1.)  If  the  Deft  disclaims  in  such  a  manner  as  to  show  that  he  never  W 
and  never  claimed,  any  interest  at  or  after  the  institution  of  the  suit,  he  viH 
be  entitled  to  his  costs. 

(2.)  If,  having,  or  having  had,  an  interest,  he  shows  that  he  disclaimed,  cr 
oficred  to  disclaim,  before  suit,  he  will  also  be  entitled  to  his  costfi. 

(3.)  He  will  not  be  entitled  to  his  costs  if,  having  an  interest,  he  do^w* 
disclaim,  or  offer  to  disclaim,  until  he  puts  in  his  answer. 

See  on  these  rules  generally,  BeUamy  v.  BriAikenden,  4  £.  &  J.  670; 
Ridgway  v.  KynmrsJey,  2  H.  &  M.  565;  E.  Cork  v.  Russell^  13  Eq.  210', 
Clarke  \,  Tohman,  21  W.  E.  66;  45  L.  J.  Ch.  263;  24  W.  B.  425;  Dan^. 
Gudgen,  2  Ch.  D.  209. 

A  devisee  of  the  equitj^  of  redemption  who  has  not  accepted  the  devieehas 
been  held  entitled  to  the  coste  of  a  foreclosure  suit  as  a  person  who  nerff 
had,  and  never  claimed,  any  interest  at  or  after  suit :  Higqins  v.  Franh,  U 
Jur.  277.  But  in  Furher  v.  F,,  30  Beav.  623,  it  was  held  that  from  thelKl 
of  a  device  it  must  be  assumed  prima  facie  that  the  devisee  had,  and  daimei 
an  interest,  and  that  such  a  Deft  ought  by  his  disclaimer  to  ha^e  offend  to 
bo  dismissed  without  costs,  or  to  execute  any  necessary  deed  :  see  also  Orty 
V.  AdamsoTiy  35  Beav.  383. 

If,  from  having  been  paid  off  before  suit,  an  incumbrancer  made  Deft  has 
no  longer  any  interest,  and,  on  being  served,  states  the  fact  and  offcis  1» 
execute  a  disclaimer  (whether  at  the  Pit's  cost  or  not),  but  is  compelled  t^ 
put  in  a  defence  and  is  brought  to  the  hearing,  he  will  get  his  costs :  I^e^  t. 
Gudgcii,  2  Ch.  D.  209;  Qrerne  v  Foster,  22  Ch.  D.  566. 

And  it  would  seem  to  be  the  better  course  for  the  Pit  first  to  eive  » 
incumbrancer  or  assignee,  by  formal  inquiry  whether  he  claims  any  mtens* 
and  by  notice  of  the  intended  proceedings,  an  opi)ortunity  of  ditxkuming  <* 
releasing  his  interest  before  any  costs  have  been  incurred  :  S.  C.  ;  //i«»M- 
Holtomy  16  Jut.  1077,  1080;  Ourney  v.  Jackson,  1  Sm.  &  O.  97  ;  1  W.  B.  91: 
and  see  Fish.  Mort.  908 ;  Bobbins,  1188. 

If,  however,  from  having  an  interest  at  the  time,  the  particular  a£sd}9K* 
or  incumbrancer  was  properly  made  a  Deft  in  the  first  instance,  the  Rt  i? 
entitled,  without  takmg  the  initiative  by  making  any  application  to  tk 
Deft,  to  a  disclaimer  from  him  if  he  claims  no  interest  in  the  subject-iittttff 
of  the  action :  Maxwell  v.  Wightwick,  3  Eq.  210 ;  Talbot  v.  Kemshead,  4  K.  * 
J.  93  ;  Tipping  v.  Power,  1  Ha.  405. 

In  Clarke  \.  Toleman,  42  L.  J.  Ch.  23;  27  L.  T.  699;  21  W.  B.  66.^ 
was  held  that,  although  the  assignee  of  the  mortgagor  made  I>eft  bad  h?^ 
answer  and  disclaimer  submitted  to  be  dismissed  withoajb  costs,  and  bad  oes 
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brought  to  the  hearing,  he  must,  from  not  haying  disclaimed  before  suit, 
bear  his  own  costs ;  and  so  in  Lewin  v.  Janea,  51  L.  T.  59,  Deft  who 
admittedly  had  an  interest,  but  put  in  a  defence  disclaiming  and  offering  to 
be  dismissed  without  costs,  was  not  allowed  costs  of  appearing  at  the  trial ; 
and  Oreetie  v.  Foster,  aup,^  and  Day  v.  Gud^en,  sup,,  were  distinguished  on 
the  ground  that  there  the  disclaiming  Deft  was  kept  by  the  Pit  before  the 
Court  for  another  purpose,  which  did  not  succeed. 

But  according  to  the  current  of  authorities,  if  on-  being  served  the  Deft 
fthough  pro^rly  so  made]  offers  to  execute  a  disclaimer,  and  submits  to  bo 
oismissea  without  costs,  or  does  not  ask  for  his  costs  of  suit,  he  is  entitled, 
if  compelled  to  put  in  a  defence  and  brought  to  a  hearing,  to  all  costs  sub- 
sequent to  his  offer:  see  Davis  v.  Whit  more,  28  Beav.  617  ;  Jones  y.  Bhind, 
17  W.  E.  1091 ;  Gowing  y.  Mowherry,  11  W.  E.  851 ;  Howkins  y.  Bennett,  2 
H.  &  M.  567,  n. ;  Ward  y.  Shakeshaft,  1  Dr.  &  Sm.  269  ;  Greene  y.  Foster,  22 
Ch.  D.  566;  Bradley  y.  Borlase,  7  W.  E.  125  (where  those  of  the  Defts  who 
disclaimed  on  sendee  got  their  costs ;  those  who  disclaimed  by  answer  did 

And  a  Deft  who,  beforo  putting  in  his  answer,  parted  with  his  interest, 
and  immediately  gaye  notice  to  the  Pit,  offering  to  be  dismissed  without 
cost4,  receiyed  his  costs  from  the  date  of  the  notice :  Dillon  y.  Ashwin,  12 
W»  E.  366. 

A  statement  by  the  Deft  or  his  solr,  on  being  seryed,  that  he  had  agreed 
to  transfer  his  interest,  and  was  willing  to  disclaim,  not  accompanied  by  any 
offer  to  be  dismissed  without  costs,  was  not  a  sufficient  disclaimer  to  entitle 
the  Deft  to  costs :  Roberts  y.  Hughes,  6  Eq.  20 ;  nor  was  a  statement  by 
answer  that  if  he  had  been  applied  to  he  would  have  disclaimed,  6r  released 
his  interest :  Furd  y.  White,  16  Beav.  120 ;  Cash  y.  Belcher,  1  Ha.  310. 

As  to  the  form  of  the  disclaimer,  see  IakJc  v.  Lomas,  15  Jur.  162 ;  Vale  v. 
Meredith,  18  Jur.  992  ;  Talbot  v.  Kemshead,  4  K.  &  J.  93. 

And  generally,  as  to  the  coste  of  disclaiming  Defte,  see  Fish.  Mort.  906  et 
seq, ;  Bobbins,  1188  et  seq. 


COSTS  OF  ASSIGNEES  AND  TBT7STEE8. 

The  assignees  of  an  insolvent  or  bankrupt  mortga^r,  or  of  a  bankrupt 
mesne  incumbrancer,  aro  in  no  better  position  than  the  insolvent,  and  are  not 
entitled  to  their  coste  ia  foreclosure  sxute :  Appleby  v.  Duke,  1  Ph.  272 ;  1  Ha. 
303;  Cash  v.  Belcher,  1  Ha.  310;  Clarke  v.  Wilmot,  1  Ph.  276. 

They  are  equally  bound  by  the  rule  that  the  Pit  is  entitled  to  a  proper  dis- 
claimer from  them  if  they  do  not  claim  any  interest ;  and  that  if  mey  do  not 
diflclaim  until  the  hearing  {Clarke  v.  Wilmot,  sup,) ;  or  by  answer  onj^  {Ford 
T.  White,  16  Beav.  120) ;  or,  if  having  disclaimed  by  answer,  they  appear  at 
the  hearing  to  ask  for  costs  {Maxwell  y.  Wightundc,  3  Eq.  210;  Clarke  v. 
ToUman,  21  Beav.  66),  they  will  get  no  costs ;  or,  as  in  Davis  v.  Whitmore, 
28  Beav.  617,  and  cases  sup,,  coste  subsequent  to  disclaimer  only. 

In  a  suit  to  determine  questions  between  a  part  owner  of  a  ship  and  the 
mortgagees  and  assignees  m  bankruptey  of  the  owners  of  the  other  shares, 
the  assignees  got  no  costs :  Green  v.  Briggs,  6  Ha.  632. 

The  coste  of  assignees  in  insolvency  of  the  Pit  in  a  foreclosure  suit,  who, 
pending  suit,  had  transferred  his  interest  and  afterwards  become  insolvent, 
-were  not  charged  on  the  estete,  but  ordered  to  be  paid  by  the  Pit :  Cties  v. 
^i^rrest,  10  Beav.  552,  557. 

The  coste  of  trustees  for  sale  of  an  equity  of  redemption  will  be  paid  in 
priority  to  those  of  an  equitable  mortgagee  suing  for  sale  of  tiie  mortgaged 
pronerty,  and  to  those  of  the  first  mortgagee:  Clare  y.  Wood,  4  Ha.  81 ;  Siffken 
V.  bavis,  Kay,  xxi. ;  but  the  mortgagor's  trustee  to  bar  dower  is  not  entitled, 
MB  against  the  mortgagee,  to  his  costs  in  a  foreclosure  suit :  Horrocks  v.  Led^ 
mam,  2  Coll.  208. 

Both  in  redemption  and  foreclosure  suite  the  coste  of  all  persons  nUiming 
under  the  mortffaeee,  and  made  necessary  })artie8  by  his  act,  fall  upon  the 
mortgagor ;  in  the  latter  case  they  will  be  paid  by  the  mortgagee  and  added 
to  the  mortpge  debt :  Wetherell  v.  Collins,  3  Madd.  255 ;  Bartle  y.  Wilkin,  8 
film.  238;  Browne  y.  Loekhart,  10  Sim.  426. 

Xf  the  assignment  or  settlement  is  not  made  by  the  mortgagee  until  after 
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decree  in  a  foreclosure  suit,  or  even  pending  suit,  the  mortgagor  is  not  liable 
to  pay  the  costs  of  the  trustee :  Barry  v.  \Vrey^  3  Buss.  466 ;  or  any  extra 
costs  occasioned  bv  the  assignment :  Coles  v.  Forrest,  10  Beav.  552 ;  Jamtt  t, 
Harding,  24  L.  J/Ch.  729;  3  W.  B.  474. 

A  mortgagor  who  has  punctually  paid  his  interest  and  has  not  been  called 
upon  to  repay  the  principal  is  not  liable  in  a  redemption  suit  to  the  costs  of 
an  afisignment  by  the  mortgagee  without  his  knowledge :  Re  Raddiffe,  22 
Beav.  201. 

After  decree  for  successive  redemptions  and  foreclosure  a  Deft,  a  puisne 
mortgagee,  sub-mortgaged,  and  his  sub-mort^gee  having  filed  a  second  HU 
a^inst  all  parties  to  the  former  suit  to  obfcSn  the  benefit  of  the  decree,  his 
bill  was  dismissed  with  costs  against  all  the  Defts  except  the  Pit's  assignor, 
whose  place  and  name  in  further  prosecution  of  the  first  suit  were  to  be  taken 
bv  the  ±*lt  in  case  of  the  assignor  being  foreclosed  on  f ailing  to  redeem  tl» 
Pit :  Booth  V.  Cresivicke,  8  Sim.  352. 


COSTS  OF  BECETVEB. 

The  salary,  expenses,  and  costs  of  a  receiver  will  be  paid  out  of  the  fond 
or  estate,  but  he  ought  not  to  incur  expenses  or  take  legal  proceedings,  and 
will  not  be  allowed  the  costs  of  unsuccessfully  defending  actions,  witbooi 
the  sanction  of  the  Court:  Ward  v.  Swift,  6  Ha.  312;  Stvaby  v.  Dtdboii.  5 
Sim.  629 ;  but  he  may  be  allowed  the  costs  of  a  successful  action  iinderlalDen 
at  his  own  risk :  Bristowe  v.  Needham,  2  Ph.  190 ;  and  in  Courand  v.  Hanmer, 
9  Beav.  3f  the  receiver  was  allowed,  out  of  the  funds  in  Court  belonging  to 
the  incumbrancers,  the  costs  of  a  petition  by  the  mortgagor  which  had  teen 
dismissed  with  costs,  the  mortgagor  being  insolvent.  And  the  costs  and 
remuneration  of  a  receiver  and  manager  in  a  debenture-holder's  action  have 
priority  over  all  costs,  except  those  of  actual  realization :  Batten  y.  Wedgwood 
Coal  Co.,  28  Ch.  D.  317 ;  Strapp  v.  Bull,  (189o)  2  Ch.  1,  C.  A. ;  L<Ukom  v. 
Greeinvich  Ferry  Co,,  W.  N.  (95)  77  ;  72  L.  T.  790,  sup.  p.  1952. 

And  see  as  to  the  appointment  of  receivers  as  between  mortgagor  and 
mortgagee,  and  their  rights  and  duties,  sup.  Vol.  I.,  Chap.  "X X YTT.^ 
**  Beceivees,"  pp.  783—785. 


Section  IL — ^Accounts,  Inquiries,  Declarations,  and  Dibeo- 
TioNs  IN  Foreclosure  and  Redemption  Actions. 

1.  Account  of  Rents  tcith  Rests, 

1 .  Acx^oiTNT  of  what  is  due  and  costs ;  2.  Account  of  rents  and  profits 
[Form  2,  p.  1896]. — "  And  Let  what  shall  appear  to  be  due  on  the  said 
account  of  rents  and  profits  be  applied,  first  in  discharging  the  int«re^ 
and  then  in  sinking  the  principal  money  secured  by  the  said  mortgage: 
and  if  the  same  shall  break  in  upon  the  principal,  then  rests  axe  to  be 
made  from  time  to  time,  and  interest  to  be  computed  only  on  the  refiidiie 
thereof."— See  Parker  v.  L.  Wentworth,  L.  C,  7  Nov.  1769,  B.  462; 
Yates  V.  Hamhly,  L.  C,  21  July,  1742,  B.  334;  2  Atk.  360;  £hu^ 
V.  Culverwell,  L.  JJ.,  1  March,  1862,  A.  743 ;  4  D.  F.  &  J.  20. 

2.  The  like — Annual  Rests. 

^*  And  in  taking  the  said  account  of  the  said  rents  and  profits  annoil 
rests  are  to  be  made  of  the  dear  balance  of  such  rents  and  profits  is 


SECT.  11.3     AccounUy  InquirieSj  Declarations^  Sfc.  1957 

the  hands  of  the  said  A.,  deceased,  and  the  said  Deft  B.  respectively, 
and  interest  is  to  be  computed  on  such  respective  balances  at  the  rate 
of  £ —  p.  c.  per  ann. ;  and  in  making  such  annual  rests,  except  the 
first,  the  interest  of  each  preceding  balance  is  to  be  included  in  such 
balance,  so  as  to  charge  the  said  A.,  deceased,  and  the  Deft  B. 
respectively  with  compound  interest  thereon." 

This  form,  which  was  adopted  in  Cotham  v.  Westt  M.  B.,  15  Nov.  1836, 
A.  309,  sup.  p.  1159,  Form  9,  seems  preferable,  as  more  distinctly  expressing 
the  mode  in  which  the  account  with  annual  rests  is  to  be  taken.  In  that  case 
the  interest  was  computed  at  the  rate  of  5  p.  c,  but  in  the  absence  of  special 
circumi^tances  4  p.  c.  has  been  the  usual  rate. 

In  WiUonY.  Mttcal/e,  M.  R.,  *28  June,  1826,  B.  1841,  1  Buss.  537,  annual 
rests  were  directed  to  be  made  on  the  amount  of  rents  received  by,  and  on 
the  occupation  rent  accrued  due  from,  the  mortgagee  in  her  lifetime,  and  the 
Defts,  or  any  of  them,  since  her  death,  with  a  direction  to  compute  interest 
at  4  p.  0.  on  such  rents  and  occupation  rents  respectively,  distinguit«hing 
such  part  of  such  interest  as  had  become  due  from  the  Defts,  or  any  of  them, 
since  the  death  of  the  mortgagee. 

Also,  in  Ashwofih  v.  Lord,  North,  J.,  86  Ch.  D.  545,  552,  where  see  form 
of  order. 


3.  Account  of  Rents — Repairs  and  Lasting  Improvements, 

1.  Account  of  amount  due  [Form  1,  p.  1895]  ;  2.  An  account  of  aU 
sums  of  money  properly  laid  out  by  the  Pits  in  necessary  repairs  and 
lasting  improvements  on  the  hereditaments  comprised  in  the   said 
mortgage;  And  Let  interest  be  computed  on  the  siims  which  shall 
appear  to  have  been  so  laid   out  in  lasting  improvements  after  the 
same  rate  of  interest  as  the  said  mortgage  carries ;  And  Let  what  shall 
appear  to  be  due  on  the  account  niunbered  2  be  added  to  what  shall 
appear  to  be  due  to  the  Pits  on  the  account  numbered  1 ;  3.  And  Let 
an  account  be  taken  of  the  rents  and  profits  of  the  mortgaged  heredita- 
ments received  by  the  Pits,  or  either  of  them,  or  by  any  other  person 
&c.,  or  which  without  &c.  [Form  2,  p.  1896] ;  And  Let  what  shall  appear 
to  be  due  on  the  last-mentioned  account  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pits  on  the  accounts  numbered  1  and  2  ;  And 
Ziet,  upon  the  Defts,  or  either  of  them,  paying  to  the  Pits  what  upon 
the  balance  of  the  said  several  accounts  shaU  be  certified  to  be  due  to 
tbem,  within  &c. ;  But  in  default  &c.  [Form  1,  p.  1895]. — Townley  v. 
Moore,  V.-C.  K,  17  July,  1856,  B.  1879. 

4.  Account  of  Sums  laid  out  in  Improvements. 

GTius  action  coming  on  for  trial  &c.  in  the  presence  of  counsel  &c., 
IJet,  inter  alia,  an  account  be  taken  of  all  sums  of  money  properly  laid 
Qixt  by  the  Pit  as  mortgagee  in  necessary  repairs  or  lasting  improve- 
mexits  on  the  leasehold  hereditaments  which,  under  the  terms  of  the 
3ai<i  agreement  dated  &c.,  and  as  mentioned  in  the  statement  of  claim, 
became  charged  by  way  of  sub-mortgage  to  the  Pit  for  securing  the 
^a.i<l  advances  and  interest. — Houghton  v.  Sevenoaks  Estate  Co,,  Pear- 
K>x>y  X,  13  Dec.  1884,  A.  1834;  S.  C,  33  W.  B.  341. 
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5.  Account  of  Insurance  Premiums. 

Let  an  account  be  taken  &c.  [Form  1,  p.  1895],  induding  the  shim 
the  Pit  has  paid  for  premiums  on  tlie  policy  of  insurance  in  the  plead- 
ings mentioned)  with  interest  thereon  at  the  same  rate  as  the  mortgage 
carries. — Marshall  v.  ICunn,  V.-C.  K.,  22  Jan.  1853,  B.  317;  Bates  t, 
Johnson,  V.-C.  W.,  30  May,  1859,  A,  1742. 

For  decree  for  account  of  Pit's  principal,  interest,  and  costs,  and  of  the 
amount  admitted  to  have  been  advanced  lor  the  renewal  of  the  lease  of  the 
mortgaged  estate,  and  for  interest  agreed  to  be  paid  thereon,  and  for  the  fees 
and  expenses  of  the  renewal  to  be  taxed ;  and  the  deceased  mortgagor  having 
verbally  agreed  to  pay  increased  interest  from  a  certain  time,  tne  further 
interest  to  bo  computed,  and  to  be  considered  as  a  debt  against  his  personal 
estate,  see  Biahoj)  v.  Majitell,  M.  R.,  16  Jime,  1807,  A.  1424. 

For  a  declaration  that  a  renewed  lease  is  a  graft  upon  the  original  lean 
assigned  to  the  Pit  by  way  of  mortgage,  with  accounts,  and  giving  mort- 
gagor's solr  a  lien  on  the  lease  for  his  costs  of  renewal,  see  Smith  v.  ChidieAtr^ 
1  D.  &  War.  395. 

For  account  of  what  is  due  to  the  mortgagee  for  principal,  interest,  and 
costs,  and  for  money  paid  by  way  of  fine  for  admission  to  the  moitgaged 
hereditaments,  and  of  sums  laid  out  in  repairs,  fines  on  admission,  and  lafidof 
improvements,  and  account  of  rents  with  annual  rests,  see  Lane  v.  £ti*9> 
M.  R.,  2  July,  1799,  B.  960. 


6.  Inquiries  as  to  Proceeds  of  Sale  of  Part  of  Mortgaged  Premim^ 
and  as  to  Moneys  received  for  Insurance  of  Mortgaged  Premie 
— Interest  on  Amounts  received. 

1.  AcooTJNT  of  amount  due.     2.  Account  of  moneys  properly  laid  oat 
in  repairs  and  permanent  improvements  [Form  4,  sup,  p.  1957],  and 
in  satisfaction  of  an  equitable  mortgage,  with  interest  on  the  suids 
so  laid  out  computed  at  the   same  rate  as  the  mortg^ago  carriefi. 
3.  Inqiiiry  as  to  what  due  in  respect  of  costs,  charges,  and  expensei 
beyond  costs  of  suit  [Form  19,  inf  p.  1964],     4.  Account  of  rente 
and   profits   [Form  2,   sup,  p.   1896].     5.   An  inquiry   whether  anj 
and  what  parts  of   the  hereditaments  comprised  in  the  mortga^ 
in  the  pleadings  mentioned  have  been  sold,  and  if  so,   by  whcAi 
and  for  what  sums  of  money,   and  by  whom  the  purchase-mosejs 
have  been  received,  and  how  the  same  have  been  applied.    6.  As 
inquiry  whether  any  money  has  been  paid  by  any  insurance  co. 
in  respect  of  any  part  of  the  mortgaged  premises  which  has  bea 
burnt  down,   and  by  whom  the  same  has  been  receiTed,  and  hof 
the  same  has  been  applied.     7.  An  account  of  the  proceeds  of  a&J 
such  sale  and  of  any  such  insurance  money  received  by  R.  in  th« 
pleadings  named,  or  by  the  Defts,  or  by  any  other  person  &c^* 
which,  without  the  wilful  default  of  the  said  R.  and  the  Defts,  migfc 
have  been  so  received;  And  without  prejudice  to  any  question,  L'* 
interest  at  the  rate  of  5  p.  c.  per  ann.  be  computed  on  the  proceed 
of  any  such  sale,  and  on  any  such  insurance  money  from  the  respecd^ 
times  of  the  receipt  thereof. — Adjourn  &c. — King  v.  Kitchener y  L.  JJt 
4  Aug.  1871,  A.  2916. 
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For  an  aooount  a^inst  a  mortgagee  in  possession  (who  had  sold)  of  the 
proceeds  of  sale  received  by  him,  or  by  his  order,  or  for  his  use,  or  which, 
without  his  wilful  default,  might  have  l)een  so  received,  see  Mayer  y.  Mwrravy 
M.  R,  1  May,  1878,  B.  893 ;  8  Ch.  D.  424. 

For  an  account  of  what  was  due  to  the  Defts  for  their  proper  expenditure 
since,  &c.,  in  repairs  and  lasting  improvements,  insurance,  surveyors  charges, 
g^und  rent,  and  otherwise  in  respect  of  the  premises  whereof  they  entered 
into  possession,  &c.,  with  a  direction  that  what  should  appear  to  be  due  upon 
the  account  of  rents  and  profits  on  the  footing  of  wilful  default  be  set  oft 
against  what  should  appear  to  be  due  upon  Sie  accounts  of  principal  and 
interest  and  of  expenditure,  and  the  balance  certified,  see  Blyth  y.  Carpenter, 
V.-C.  K,  1  Aug.  1866,  A.  2143. 


7.  Suma  laid  out  in  completing  Buildings. 

Aooovjsn  of  all  sums  of  money  properly  laid  out  by  the  Fit  in  com- 
pleting the  fiye  cottages  in  the  pleadings  mentioned,  or  otherwise  in 
necefisaiy  repairs  and  lasting  improvements  of  the  hereditaments  com- 
prised in  the  Fit's  mortgage.  Interest  to  be  computed  on  the  sums 
BO  laid  out  (except  in  repairs)  after  the  same  rate  as  the  mortgage 
carries. — ^See  Glencross  v.  Fulman,  V.-O.  S.,  19  Feb.  1859,  A.  1024. 

For  the  allowanoe  of  interest  at  the  mortgage  rate  on  sums  laid  out  by  a 
mortgagee  in  possession  in  necessary  repairs  of  the  mortgaged  (building) 
property,  though  in  other  respects  tne  account  was  taken  adversely  to  the 
mortgagee,  see  Eyre  v.  Hughes,  V.-O.  B.,  9  Feb.  1876,  A.  374. 


8.  Inquiry  in  Redemption  Actum  as  to  Possession  hy  deceased  Mort^ 
gagee — Occupation  Rent — Over-payment — Defendant  to  deliver 
Possession  on  Redemption. 

1.  AoooTJNT  of  amount  due  [Form  1,  p.  1926];  2.  ''An  inquiry 
Trhen  H.,  the  grandfather  of  the  Deft,  entered  into  possession  of  the 
hereditaments  comprised  in  the  said  mortgage  security,  and  into  the 
receipt  of  the  rents  and  profits  thereof,  and  whether  the  said  H.  or  the 
I^eft  haye  ever,  and  when,  been  in  actual  occupation  and  enjoyment  of 
the  said  hereditaments  or  any  part  thereof " ;  3.  An  account  of  rents 
and  profits  received  by  the  Deft  and  the  said  H.  &c.,  on  the  footing 
of  wilful  default,  since  the  said  H.  entered  into  possession  of  the  said 
hereditaments ;  "  And  Let  an  annual  value  by  way  of  occupation  rent 
he  Bet  on  the  said  hereditaments,  or  any  part  of  the  same,  whereof  he 
or  they  have  been  in  the  actual  occupation;  And  Let  the  Deft  be 
charged  therewith  in  the  said  account  of  rents  and  profits ;  And  Let 
-what  shall  appear  to  be  due  in  respect  of  such  rents  and  profits, 
induding  such  occupation  rent,  be  deducted  from  what  shall  appear 
to  be  due  to  the  Deft  as  aforesaid ;  And  Let,  upon  the  Fit  paying  to 
the  Deft  what  shall  be  certified  to  remain  due  to  him  as  aforesaid, 
after  such  deduction  as  aforesaid,  within  &c.,  at  such  &c.,  the  Deft 
reoonvey  &c.,  and  deliver  up  all  deeds  &c. ;  And  Let  the  Deft  deliver 
up  poesession  of  the  mortgaged  hereditaments  to  the  Fit,  or  as  he  shall 
direct ;  But  in  default  &c.,  Let  this  action  stand  dismissed  &c.    But  in 
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caae  it  sliall  appear  in  taking  the  said  accounts  that  the  Deft  has  been 
overpaid  his  principal  and  interest,"  Adjourn  &c.,  and  costs. — ^liberty 
to  apply.— -^rMwr  v.  Htsfgs,  M.  E.,  25  April,  1856,  A.  912;  and  see 
Evans  v.  Kinsey,  V.-O.  K.,  24  May,  1855,  A.  935. 

For  an  inquiry  what  parts  of  the  mortgaged  hereditaments,  and  from  and 
during  what  time,  since  possession  taken  by  the  mortgagee,  have  been  made 
luse  of  for  the  purpose  of  making  bricks  and  tiles,  or  for  getting  earth  or  clay 
^om  which  bncks  and  tiles  have  been  made ;  and  a  fair  and  proper  oocnpa- 
tion  rent  to  be  set  for  such  pMis  of  the  mortgaged  hereditaments,  harmg 
regard  to  the  rent  for  which  such  parts  would  from  time  to  time  have  let  to 
bnckmakers  for  the  purpose  of  making  bricks  and  tiles  therefrom,  see  Jeantt 
V.  Eutchtngs,  V.-C,  23  Feb.  1824,  A.  2276. 

9.  Inquiry  as  to  Deterioration  of  Mortgaged  Property  in  Foreehsure 

Action. 

1.  AcooTTirr  of  amount  due;  2.  Account  of  rents  and  profits,  with 
wilful  default  [Form  2,  p.  1 896,  «up.]  ;  3.  An  inquiry  whether  the  Pit  has 
allowed  the  mortgaged  hereditaments  to  become  deteriorated  in  value 
to  any  and  what  amount ;  An  inquiiy  whether  the  Pit  has  prox)erly  ex- 
pended any  and  what  sums  in  necessary  repairs  on  the  premises ;  And 
Let  what  shall  appear  to  be  due  from  the  Pit  in  taking  the  aooount  of 
rents  and  profits  be  deducted  from  what  shall  appear  to  be  due  to  him 
as  aforesaid,  and  in  respect  of  such  repairs  (if  any)  as  aforesaid.— 
Schuldt  V.  Kent,  M.  E.,  1  March,  1854,  B.  635. 

10.  The  like — in  Redemption  Action. 

An  inquiry  whether  the  mortgaged  premises  have  been  deteriorated 
since  the  Deft  hath  been  in  possession  thereof,  by  the  (wilful)  neglect 
of  the  Deft  in  not  repairing  the  same,  and  to  what  extent.  — Pretiyfohm 
V.  Pyke,  30  Nov.  1809,  B.  132;  S.  C,  17  Jan.  1813,  on  further 
directions. 

In  this  case  on  further  directions  the  L.  G.  said  *' wilful"  should  haTO 
been  inserted  in  the  decree. 
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11.  Land  Tax  redeemed  by  Mortgagee. 

'^  And  it  being  alleged  that  the  Deft  {mortgagee)  has  redeemed  the  land 
tax  charged  on  the  said  mortgaged  premisesi.  Let  the  Pit  {fnortgagor) 
elect  whether  or  not  he  will  take  the  same ;  And  if  the  Pit  ahall  elect 
to  take  the  same,  Let  interest  be  computed  on  the  money  paid  for  such 
redemption  at  the  rate  of  £5  p.  c.  per  ann. ;  And  Let  the  same  be 
added  to  what  shall  appear  to  be  due  to  the  Deft,  except  for  such,  land 
tax  and  interest  at  the  time  of  the  issue  of  the  writ." — ^Tax  costs  &c-,— 
Let  upon  the  Pit  paying  &c.,  the  Deft  reconvey  &c.  But  in  de&nh 
this  action  to  stand  dismissed  with  costs  &c.  But  in  case  it  shall 
appear  that  there  was  not  anything  due  to  the  Deft  at  the  time  of  the 
issue  of  the  writ  except  as  aforesaid,  reserve  the  costs. — See  JECnotekt 
v.  Chapman,  M.  E.,  25  April,  1815,  A.  1021. 
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12.  Inquiry  as  to  Incumbrances  on  Mortgaged  Estate^  and  their 

Priorities. 

Lbt  an  inqtiiiy  be  made  what  inoumbraiioes  affect  the  hereditaments 
oomprised  in  the  indenture  dated  &c.,  in  the  pleadings  mentioned,  and 
what  are  their  priorities. 


13.  Inquiries  as  to  Incumbrances  and  Parties  interested. 

Inquibt  as  to  incumbrances  affecting  the  estates  in  the  pleadings 
mentioned,  and  their  (legal)  priorities. — Inquiiy  what  is  due  under 
and  by  yirtue  of  the  several  incumbrances,  '^and  who  are  the 'parties 
now  interested  by  assignment  or  otherwise  in  the  several  incumbrances 
and  charges  affecting  the  said  estates,  and  what  is  the  nature  and 
amount  of  their  respective  interests  in  such  incumbrances  respectively, 
and  what  are  their  priorities." — Auhrey  v.  Hooper,  V.-C,  27  April, 
1838,  A.  718. 

For  the  like  inquiry,  with  acooimt  of  what  is  due  thereon,  and  direction  to 
mU  subject  to  or  free  from  incumbrances,  see  E.  Mansfidd  v.  Ogle,  Y.-O. 
K.  B.,  1  Aug.  1849,  A.  2084. 

For  inquiry  as  to  subsequent  advances  upon  the  credit  of  an  existing 
mortgage,  see  Johnson  v.  Bourne^  2  Y.  &  0.  0.  276,  n. 


14.  Declaration  of  Right  of  Plaintijffs  in  a  Foreclosure  Action  to 
Property  fratuiulently  omitted  from  their  Security ,  with  Inquiries. 

Djboulrb  that  the  above-named  M.  and  L.  Banking  Go.  are  entitled 
to  liave  all  the  thirteen  properties  which  in  the  plan  attached  to  the 
Pits'  bill  are  designated  by  the  Nos.  1  to  13  inclusive,  treated  and 
dealt  with  as  being  within  the  contract  which  was  come  to  between  the 
Baid  bank  and  the  Deft,  in  part  performance  of  which  the  mortgage 
dated  &c.  in  the  pleadings  mentioned  was  executed,  and  to  stand  as 
jncuinbrancers  on  those  properties  as  against  the  estate  of  F.,   the 
bankrupt,  in  the  same  manner  in  all  respects  as  if  the  same  had  been 
expressly  described  in  and  conveyed  by  the  said  mortgage ;  And  the 
Defts  H.  &c.,  the  assignees  of  the  said  Deft  F.,  admitting  that  the 
properties  in  the  pleadings  &c.  referred  to  as  &c.  [ae  therein  described'] 
liAve  been  sold  since  (the  filing  of  the  Pits'  bill),  and  that  the  pur- 
cltase-money  has  been  received  by  the  trustees  of  the  said  bank.  Let 
Hie  following  &c. ;  1.  An  inquiry  whether  the  Fits  have,  or  have  had, 
gaty  other  and  what  securities  for  any  part  of  their  debt ;  2.  An  inquiry 
^rKat  incumbrances  (if  any)  other  than  that  of  the  Pits  affect  the  pro- 
perties comprised  in  the  Pits'  securities,  including  the  properties  which 
tine  Pits  are  hereinbefore  declared  to  be  entitied  to  have  treated  as 
f^tliin  the  contracts,  or  any  part  thereof  respectively. — ^Adjourn  &c. 
..^Xiiberty  to  apply. — Rippon  v.  Tiiheringtony  Y.-G.  J.,  25  April,  1870, 
3.  3360. 
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16.  Copyholds  declared  to  be  included  in  Mortgage^  though  not 

distinguished  as  such. 

^^AsTD  it  being  alleged  that  part  of  the  hereditaments  compriBed  in 
the  Pit's  deed  of  mortgage  are  copyhold,  and  by  mistake  thereby  con- 
veyed instead  of  being  surrendered  in  mortgage,  Let  an  inquiiy  Im 
made  which  of  the  hereditaments  comprised  in  the  Pit's  deed  of  mort- 
gage are  freehold,  and  which  of  them  are  copyhold ;  And  Declare  that  • 
not  only  the  freehold  hereditaments  comprised  in  the  said  deed  of 
mortgage,  but  such  parts  thereof  as  are  copyhold,  are  to  be  consideied 
as  a  security  for  what  shall  appear  to  be  due  to  the  Pit." — ^Andnpon 
&c.,  Pit  to  reconvey  the  freeholds,  and  deliver  up  all  deeds  &c, — "And 
the  Pit  is  also  to  release  any  claim  or  demand  on  such  part  of  the 
hereditaments  comprised  in  his  said  deed  of  mortgage  as  are  oopyhoid, 
such  release  to  be  settled  &c." — EUton  v.  Jarvis,  M.  B.,  15  Feb.  1782, 
A.  278. 


16.  Mortgagee  Selling  at  an  unreasonably  Low  Price  charged  uith 

Loss, 

"1.  Let  an  inquiry  be  made  whether  the  money  produced  by  the 
sale  (of  the  mortgaged  hereditaments  in  the  pleadings  mentioned)  vaa 
a  fair  and  proper  price,  and  more  or  less  than  would  have  been  fixed 
for  a  reserved  price  in  case  the  said  brewery,  plant,  and  premises  had 
been  sold  under  a  judgment  of  this  Oourt ;  And  in  case  it  shall  appear 
that  the  price  for  which  the  same  were  sold  is  less  than  would  h&ve 
been  fixed  for  such  reserved  bidding  as  aforesaid,  the  Deft  is,  in 
taking  the  accounts  hereinafter  directed,  to  be  charged  with  the 
difPerence ;  2.  An  account  of  what  is  due  to  the  Deft  under  and  bj 
virtue  of  the  said  indenture  dated  &c.,  and  for  his  costs  of  so  much  ci 
this  action  as  does  not  relate  to  the  question  whether  the  Deft  should 
be  charged  with  any  loss  accrued  upon  the  sale  of  the  said  meit* 
gaged  hereditaments,  such  costs  to  be  taxed  &c. ; "  3.  Aooount  d 
rents  and  profits,  and  amount  to  be  deducted;  *'And  Let  the  oostsol 
the  Pit  of  so  much  of  this  action  as  relates  to  the  question  whelto 
the  Deft  should  be  charged  with  any  loss  accrued  upon  the  sale  of  the 
said  mortgaged  hereditaments,  be  taxed  &c.,  but  adjourn  tke  fnrth^ 
consideration  of  this  action  and  of  the  question  of  the  payment  of  the 
«aid  costs." — Liberty  to  apply. — See   Wolff  v.    Vanderzee^   V.-C.  S., 
6  March,  1869,  £.701. 
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17.  Inquiry  as  to  Sale — Insufficient  Price. 

Upon  the  appeal  &c.,  Let  the  following  inquiry  and  aocouats  be 
made  and  taken,  viz. : — 1.  An  inquiry  whether  the  lots  2  and  3  in  the 
pleadings  mentioned  would  have  sold  for  any,  and  if  any  'wliat,  sus 
in  excess  of  £ —  in  case  the  same  had  been  sold  without  the  mis- 
statement contained  in  the  particulars  in  the  pleadings  mentioDjed; 
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2.  An  account  of  what  on  the  —  day  of  &c.  was  due  to  the  Defts 
under  and  by  virtue  of  the  indenture  of  mortgage  dated  &c. ;   3.  An 
aooount  of  the  Defts'  costs  of  this  action  up  to  and  including  the  — 
day  &c.,  to  be  taxed  &c. ;  4.  An  account  of  the  proceeds  of  sale  of 
the  hereditaments  comprised  in  the  said  indenture  of  mortgage  re- 
oeired  by  the  Defts,  or  by  any  other  person  or  persons  by  the  order  or 
for  the  use  of  the  Defts ;  Declare,  that  in  case  it  shall  appear  on  the 
inquiiy  No.  I  that  the  said  lots  would  have  sold  for  any  sum  in  excess 
of  the  said  £ — ^  the  costs  of  the  said  inquiry  are  to  be  borne  by  the 
Defts,  but  if  it  shall  appear  that  the  said  lots  would  not  have  sold 
for  any  sum  exceeding  the  said  £ — ,  then  the  said  costs  are  to  be 
borne  by  the  Pit ;  And  Let  the  smaller  of  the  two  following  amounts 
be  deducted  from  the  larger  of  them,  and  the  balance  thereof  be 
certified ;  that  is  to  say,  on  the  one  hand  the  amount  of  the  pro- 
ceeds of  sale  as  certified  on  account  No.  4,  together  with  the  sum,  if 
any,  which  may  be  certified  in  answer  to  inquiry  No.  1,  €uid  on  the 
other  hand  the  sum  due  on  the  indenture  of  mortgage  as  certified  in 
answer  to  account  No.  2  ;  Let  interest  be  computed  on  the  balance  at 
£ —  p.  c.  per  ann.  from  the  said  —  day  &c.,  and  be  certified  accordingly ; 
Liet  the  Fit  be  charged  with  the  amount  which  shall  be  certified  to  be 
due  on  the  account  No.  3 ;  Let  to  or  from  the  balance  and  interest 
which  shall  be  certified  to  be  due  to  or  from  the  one  party  to  or  from 
the  other  the  costs  of  the  said  inquiry  No.  1  be  added  or  deducted, 
as  the  case  may  require ;  And  Let  the  ultimate  balance  according  to 
all  the  aforesaid  declarations  and  directions  be  certified. — ^Liberty  to 
apply  in  Chambers  for  payment  of  such  balance,  and  in  respect  of  any 
ooets  not  dealt  with  by  this  order. — Tomlin  v.  Luce^  0.  A.,  10  Dec.  1889, 
B.  1691 ;  43  Ch.  D.  191,  195. 

18.  Inquiry  who  entitled  to  Surplus  Proceeds  of  Estate  sold  to  satisfy 

Plaintiff^ s  Mortgage  Debt, 

Let  the  funds  in  Oourt  be  dealt  with  as  directed  in  the  Schedule 

liereto;  And  Let  all  further  proceedings  in  this  action  be  stayed 

except  as  follows : — "  Let  the  Defts  G.  and  E.,  and  J.,  his  wife,  or 

any  person  interested,  be  at  liberty  to  prosecute  the  following  inquiiy, 

w^hich  is  hereby  directed  to  be  made,  viz. :  An  inquiiy  who  is  or  are 

entitled  to  the  residue  of  the  Consols,  to  be  carried  over  as  directed  in 

tlie  Schedule  hereto,  and  in  what  shares  and  proportions  (if  any), 

and  for  what  interests ;  And  any  parties  interested  in  such  residue  are 

to  be  at  liberty  to  apply  (at  Chambers  or  otherwise)  respecting  the 

same  as  they  may  be   advised." — [Add  Payment  Schedule  directing 

(inter  alia)  the  carrying  over  of  the  surplus  stock  {New  Consols)  arising 

^/rom  the  investment  of  the  proceeds  of  the  sale  of  the  mortgaged  estate, 

gisfUr  paying   off  Pits  mortgage  and  the  costs  of  action,  to  the  general 

grredU  of  the  action.^See  Richards  v.  Griffiths,  V.-C.  8.,  13  July,  186l> 

B.  1605;  5  May,  I860,  B.  1177. 

In  this  case  there  was  a  legal  mortgage,  but  the  land  had  been  sold  by. 
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19.  Inquiry  as  to  CosU^  Charges  and  Expenses. 

AooouNT  of  wliat  is  due  to  Pit  under  and  by  yirtue  of  Yub  mortgage, 
and  for  his  costs  of  this  action  up  to  the  —  day  of  —  {the  date  of  a 
tender),  such  costs  to  be  taxed  &c. — ^And  Let  an  inquiry  be  made  whether 
anything,  and  what,  is  due  to  the  Pit  for  any  and  what  costs,  chaises,  and 
expenses,  properly  incurred  by  him  in  respect  of  his  mortgage  secoritj, 
not  being  costs  of  action  (beyond  his  costs  of  this  action) ;  And  if  it 
shall  appear  that  anything  is  so  due,  Let  the  amoimt  thereof  be  added 
to  the  principal  and  interest  &c. — Smith  v.  Green^  V.-O.  KL  B.,  20 
Dec.  1844,  A.  514 ;  1  Col.  664  ;  WooUacott  v.  Sennett,  V.-O.  S.,  9  Dec. 
1870,  B.  3212 ;  Stainforth  v.  Gooding,  M.  E.,  28  April,  1875,  B.  787; 
O earns  v.  Smith,  Fry,  J.,  26  March,  1878. 

And  see  Merriman  v.  Bonney,  V.-C.  K.,  12  W.  B.  461,  8up,  p.  1954,  tibat 
an  inquiry  in  the  above  form  is  not  a  matter  of  course,  but  tnat  there  must 
be  some  foundation  for  it. 


20.  Costs — Allowance  of  Special  Items — Attempted  Sale* 

Let  the  costs  of  the  said  C,  A.,  and  B.  {mortgagees)  of  this  action 
including  all  costs  incurred  by  them  of  taking  counsel's  opinion  as  to 
the  evidence  required  on  behalf  of  the  said  0.,  A.,  and  B.,  and  of  the 
preparation  of  affidavits,  a^ccounts,  and  admissions,  and  other  doca- 
ments,  although  the  same  may  not  be  filed  by  them,  or  on  theiT 
behalf,  or  finally  completed,  and  their  costs,  charges,  and  expenses  of 
carrying  into  efEect  the  said  sale,  and  of  any  reconveyances  and  other 
deeds  which  may  be  requisite  under  this  order,  and  any  other  costs, 
charges,  and  expenses  properly  incurred  by  them  as  mortg^agees,  in 
relation  to  their  securities,  and  in  relation  to  the  said  actions  gr  either 
of  them,  be  taxed  &c. — Blgth  v.  Carpenter,  V.-C.  K.,  1  Aug.  1866,  A 
2143. 
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21,  Mortgagor  Bankrupt —  Value  of  Security  assessed  by  MortgtMgi 

Several  Defendants — One  Time  to  redeem, 

TTpoir  motion  for  judgment  &c.,  Declare  that  as  against  the  Deft 
A.  B.  the  Pit  is  entitled  to  hold  the  property  comprised  in  the  inden- 
ture dated  &c.,  as  security  for  £ — ,  with  interest  thereon  at  the  rate 
&c.,  at  which  the  Pit  valued  his  security,  and  his  costs  of  this  actioii ; 
Declare  that  the  Pit  is  entitled  as  against  the  Defts  C.  D.  and  £L  F. 
to  hold  the  said  property  as  security  for  the  full  amount  of  principal 
and  interest  due  to  him  upon  the  security  of  the  said  indenture  dated 
&c.,  and  his  costs  of  this  action ;  Let  account  be  taken  of  what  is  due 
to  the  Pit  under  and  by  virtue  of  the  said  mortgage  dated  &c.y  on  the 
footing  of  the  said  declarations;  And  upon  Defts  or  any  of  them 
redeeming  the  Pit  within  six  months  from  the  date  of  the  Chief  Qork'a 
certificate,  Let  Pit  reconvey  &c.,  with  usual  consequential  directioBs; 
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And  in  case  the  Defts  A.  B.,  0.  D.,  and  E.  F.,  or  either  of  them,  shall 
BO  redeem  the  Fit,  the  Defts  or  Deft  so  redeeming  the  Pit  are  or  is  to 
be  at  liberty  to  apply  as  they  or  he  may  be  advised,  and  on  such 
application  the  Deft  so  applying  is  not  to  give  the  Pit  notice  thereof. 
But  this  order  is  to  be  without  prejudice  to  any  question  which  may 
arise  as  to  the  rights  or  interests  of  the  Defts  between  themselves  to 
or  in  the  said  mortgaged  hereditaments. — In  default  of  redemption, 
absolute  foreclosure. — Knowles  v.  Dihhs^  Chitty,  J.,  2  March,  1889, 
A.  390 ;  S.  C,  37  W.  E.  378 ;  60  L.  T.  291 ;  W.  N.  (89)  63 ;  et  v.  inf. 
p.  1983. 


22.  Leaseholds — Several  Defendants — One  Tifne  to  redeem — 

Additional  Accounts — Possession. 

XJpoir  motion  for  judgment  &c..  Take  an  account  of  what  is  due  to 
the  Pits  under  or  by  virtue  of  the  indenture  of  mortgage  dated  &c., 
mentioned  in  paragraph  —  of  the  statement  of  claim,  and  for  their 
oosts  of  action  to  be  taxed ;  And  Let,  upon  the  Defts  or  any  of  them 
paying  to  the  Pits  what  shall  be  certified  to  be  due  to  them  as  afore- 
said within  six  months  after  the  date  of  the  Master's  certificate  at  such 
time  and  place  as  shall  be  thereby  appointed,  the  Pits  (names)  sur- 
render the  premises  comprised  in  the  said  mortgage  free  and  clear  of 
and  from  all  incumbrances  due  by  them  or  any  person  claiming  by, 
from,  or  under  them,  and  deliver  up  (.upon  oath  if  required)  aU  deeds 
and  writings  in  their  custody  or  power  relating  thereto  to  the  Defts  or 
Deft  so  redeeming  the  mortgaged  premises,  or  as  they,  he,  or  she  shall 
appoint,  and  in  the  event  of  such  redemption  the  Defts  or  Deft  so 
redeeming  are  or  is  to  be  at  liberty  to  apply  for  the  addition  to  this 
judgment  of  any  further  accounts  and  directions  consequent  thereon 
which  by  reason  of  such  redemption  this  Court  may  think  just,  and  on 
such  application  it  is  not  to  be  incimibent  on  the  Defts  or  Deft  so 
applying  to  give  notice  thereof  to  the  Pits,  and  this  judgment  is  made 
without  prejudice  to  any  question  which  may  arise  as  to  the  rights  or 
interests  of  the  Defts  between  themselves  in  or  to  the  mortgaged 
premises ;  But  Let,  in  default  of  the  Defts  or  any  of  them  paying  to 
the  Pits  what  shall  be  certified  to  be  due  to  them  as  aforesaid  by  the 
time  aforesaid,  the  Defts  {names  of  all)  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  [right,  title,  interest,  and]  equity  of 
redemption  of  and  in  the  mortgaged  premises ;  And  Let  thereupon  the 
Pits  be  let  into  possession  of  such  premises,  the  particidars  whereof 
are  contained  in  the  schedule  hereto ;  And  Let,  in  the  event  of  such 
foredostire,  the  Deft  oo.  assign  to  the  Pits  the  legal  estate  in  the 
said  mortgaged  premises  remaining  vested  in  the  Deft  co. 

The  Sohzdttlb. 

.  [^Deser^  parcels  from  mortgage  deed.'] — Biddulph  v.  Billiter  Street 
Offices  Co.,  North,  J.,  28  May,  1895,  A.  2213 ;  W.  N.  (96)  98  (follow- 
ing the  lonn  in  Jennings  v.  Jordan^  6  App.  Oa.  711). 
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BIGHTS  AND  LIABILITIES  OF  MOBTGAGOB  IN  POSSESSION. 

By  Jud.  Act,  1873,  s.  25  (5),  a  mortgagor  entitled  for  the  tbne  being  to 
the  possession  or  receipt  of  the  rents  and  profits  of  any  land  as  to  whi<£  no 
notice  of  his  intention  to  take  possession  or  to  enter  into  the  receipt  of  Hie 
rents  and  profits  thereof  shaU  have  been  given  by  the  mortgagee,  may  sae 
for  such  possession,  or  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or  other  wrong  relative  thereto 
in  his  own  name  only,  unless  the  cause  of  action  arises  upon  a  lease  or  oUier 
contract  made  by  him  jointly  with  any  other  person. 

The  section  does  not  give  to  a  morl^gor  a  power  of  re-entry  or  right  of 
forfeiture  which  he  womd  not  have  had  before  the  Act,  but  after  the  Act,  as 
before  it,  the  mortgagee  alone  can  elect  to  re-enter  on  a  forfeiture,  nor  can 
a  notice  of  forfeiture  given  by  the  mortgagor  (in  order  to  comply  with  sect.  H 
of  the  Conveyancing  Act,  1881^  be  treated  as  given  by  the  mortgagee  merely 
because  he  is  made  a  party  to  tne  action  by  the  mortgagor  for  recovery  of  tbe 
land  demised :  MaUhewa  y.  Uaher,  ri900)  2  Q.  B.  53d,  0.  A. 

A  mortgagor  in  possession  is  not  liable  to  account  for  rents  and  profits  to 
the  mortgagee :  mead  v.  L,  Orrery,  3  Atk.  235,  243. 

And  a  receivership  order,  containing  no  direction  that  the  mortgagor 
personally  shall  attorn  tenant  or  deliver  up  possession,  does  not  make  ma 
possession  wrongful,  and  he  cannot  be  fixed  with  an  occupation  rent  unial 
demand  made  by  the  receiver :  Torkahire  BarUcing  Co*  v.  MuUan^  3d  CIl.  D. 
126. 

He  may  exercise  acts  of  ownership  provided  he  does  not  impair  ^ 
security,  e.^.,  he  will  not  be  restrainea  from  felling  timber  unless  tihe  secu- 
rity is  deficient :  King  v.  Smith,  2  Ha.  239 ;  Harper  v.  Aplin,  54  L,  T.  383 
(where  the  injunction  was  granted  with  liberty  to  apply  to  dissolve  it) ;  and 
even  in  such  a  case  underwood  may  be  cut  by  him  m  the  usual  course : 
Humphreys  v.  Harrison,  1  J.  &  W.  581. 

The  owner  of  a  rent-charge,  however,  is  not  in  the  same  position  as  a 
mortgagee,  and  cannot  obtain  an  injunction  against  wa^  by  the  terre-tenant: 
Sandeman  v.  Ruahton,  61  L.  J.  Ch.  136 ;  66  L.  T.  180. 

A  mortgaged  will,  however,  be  restrained  from  acts  of  equitable  waste, 
such  as  pulling  down  a  house :  Goodman  v.  Kine,  8  Beav.  379. 

He  has  sufficient  interest  to  enable  him  to  sue  for  an  injunction  to 
restrain  injury  to  the  property  without  joining  the  mortgagee  {Fairdough  v. 
Marshall,  4  Ex.  D.  37,  0.  A.^,  who  ought  not  to  be  brought  before  the  Comt 
on  a  mere  suggestion  of  possibility  that  he  may  be  prejudiced :  S.  C 

And  the  mortgagee  of  a  patent  (registered  as  *'  mortgagee,"  and  s^mhU 
even  though  registered  as  assignee  or  proprietor)  is  not  a  necessary  paxty  to 
an  action  by  me  mortgagor  against  an  infringer :  Van  Oelder  d:  Co,  t. 
Sowerby  Bridge  Flour  Co,,  44  Ch.  D.  374,  C.  A. 

In  the  cases  at  law  a  mortgagor  in  possession  has  been  described  as  standing 
in  the  relation  of  tenant  at  will  to  the  mortgagee  guodam  modo,  but  not  f oraS 
purposes :  see  Moss  v.  Oallim>ore,  Dougl.  279 ;  1  Sm.  L.  C.  9th  ed.  604 ;  10th 
ed.  497 ;  but  as  liable  to  be  treated  either  as  a  tenant  or  a  trespasser  at  ti>e 
option  of  the  mortgagee :  Doe  v.  Maisey,  8  B.  &  C.  767 ;  and  to  be  ejected 
without  notice :  Keechy.  Hall,  Dougl.  22 ;  Doe  v.  Boidton,  6  M.  &  S.  148 ;  or 
demand  of  possession,  or  claim  to  rents  in  arrear  or  accruing,  or  to  growing 
crops :  Keech  v.  Hall,  sup. ;  Moss  v.  Qallimore,  Dougl.  283;  Birch  v.  WrigH^ 
1  T.  B.  383 ;  unless  he  be  tenant  at  wiU  to  the  mortgagee  by  express  agree- 
ment: Exp.  Temple,!  Q.  &  J.  216;  Fish.  Mort.  421. 

So  where  the  prenuses  were  in  the  possession  of  a  tenant  under  the  most- 
eagor  from  year  to  year,  or  under  lease  without  the  mortgagee's  privity,  tha 
TOnant,  like  his  lessor,  was  liable,  if  the  mortgagee  hs^  done  nothing  to 
recognize  the  lessee  as  his  tenant,  to  distraint  and  entry,  and  to  be  ejected 
without  notice  to  quit :  Gibbs  v.  Cruickshank,  L.  B.  8  C.  P.  464 ;  Thunder  r. 
Belcher,  3  East,  444 ;  Keech  v.  Hall,  Dougl.  21  ;  Lows  v.  Telford,  1  App.  Ca. 
414;  Kearsley  v.  Phillips,  11  Q.  B.  D.  621,  C.  A.;  unless  the  lease  were 
prior  to  the  mortgage,  in  which  case  it  was  valid  as  against  the  mortgagee, 
who  was  only  an  assignee  of  the  reversion ;  and  the  tenant  was  entiued  to 


SECT.  II.]     Accounts^  Inquiries^  Declarations^  Sfc.  1967 

notice  to  quit :  Sogers  ▼.  Humphreys^  4  A.  &  E.  299,  313;  Birch  v.  Wright, 
1  T.  E.  380;  Woodfall,  363,  366;  1  Sm.  L.  C.  604  et  seq. 

By  the  Tenants'  Compensation  Act,  1890  (53  &  54  Y.  c.  57),  where  a  person 
occupies  land  under  a  contract  of  tenancy  with  the  mortgagor  which  is  not 
biadmg  on  the  mortgagee,  such  occupier  is,  as  against  a  mortgagee  who 
takes  possession,  to  be  entitled  to  any  compensation  which  would  otherwise 
be  due  to  him  under  the  Agricultural  Holdmgs  Act,  1883  (46  &  47  Y.  c.  61), 
and  the  Allotments,  &c.  Act,  1887  (50  &  51  v.  c.  26),  or  the  custom  of  the 
country,  but  with  a  right  of  set-off  against  rent  due,  and  before  depriving 
the  occupier  of  possession,  otherwise  than  in  accordance  with  the  contract, 
the  mortgagee  is  to  give  him  six  months'  notice,  and  in  that  event  compensa- 
tion is  to  be  due  to  tne  occupier  for  crops,  improvements,  &c. 

The  mortgagee  is  bound  by  acts  of  the  mortgagor,  while  left  in  possession, 
of  which  he  has  had  notice:  Mordand  v.  Bichardaon,  24  Beav.  33;  and 
cannot  afterwards  repudiate  the  rights  of  third  parties  created  by  the  mort- 
gagor which  he  has  oy  his  conduct  adopted :  Mold  v.  Wheatcro/t,  27  Beav. 
510;  or  which  are  witmn  the  terms  of  the  mortgage  deed :  Bevan  v.  Habgood, 
1  J.  &  H.  222. 

Mere  receipt  of  interest  by  the  mortgagee  is  not  a  recognition,  as  his 
tenant,  of  the  mortgagor's  tenant :  Doe  v.  CadwaUctder,  2  B.  &  Ad.  473 ;  see, 
however.  Doe  v.  Hales,  7  Bli.  322,  and  1  Sm.  L.  0.  509. 

And,  e  converso,  the  mere  fsuol  of  a  tenant  remaining  in  possession  after 
notice  to  pay  rent  to  the  mortgagee  is  not  evidence  of  an  agreement  that  he 
^uLd  beloome  tenant  to  the  mortgagee :  Towerson  v.  Jackson,  (1891)  2  Q.  B. 
484,  C.  A. 

ATTOKNIIENT. 

If  the  mortgagor,  as  a  further  security,  bond  fide  attorns  tenant  to  the 
mortgagee,  the  relation  of  landlord  and  tenant  arises  in  addition  to  that  of 
mortgagor  and  mortgagee ;  and  if  the  mortgagor  continues  in  possession,  the 
mortgagee,  though  ne  has  not  executed  tne  deed,  is  entitled  to  distrain : 
MorUm  v.  Woods,  L.  B.  4  Q.  B.  293 ;  3  lb,  658 ;  and  after  default  and  notice 
to  quit,  or  without  previous  notice,  where  the  mortgage  so  provides,  may  sue 
for  possession  on  a  writ  specially  indorsed  under  O.  lu,  6  (/) :  Daubuz  v. 
LavingUm,  13  QL  B.  D.  347 ;  Kemp  v.  Lester,  (1896)  2  a  B.  162,  C.  A. ;  and 
it  is  competent  to  the  parties  by  such  a  clause  to  create  a  tenancrr  from  year 
to  year,  determinable  at  the  wul  of  the  landlord :  Be  Thretfall,  Exp,  Queen* s 
3ldg>  8oe.,  16  Ch.  D.  274,  C.  A. ;  and  as  the  attornment  clause  creates  a 
tenancy  and  rent,  with  all  its  incidental  remedies,  the  mortgagee  can  distrain 
on  the  goods  of  a  third  person  on  the  premises:  KearsUy  v.  Phillips,  11 
Q.  B.  D.  621,  C.  A. ;  but,  notwithstanding  the  attornment  clause,  the  true 
relation  in  equity  remains  that  of  mortgagor  and  mortgagee,  and  the  Court 
will  have  regard  to  this,  and  to  the  rent  reserved  and  uie  value  of  the  pro- 
perty, in  considering  what  terms  should  be  imposed  on  disclaimer  of  the 
tenancy  by  the  mortgagor's  trustee  in  bankruptcy:  Exp,  Isherwood,  Be 
Knight,  22  Ch.  D.  384,  C.  A. 

On  the  death  of  the  mortgagor  who  has  attorned  the  tenancy  determines. 
And  distress  against  the  heir-at-law  is  illegal,  even  though  he  has  paid  interest, 
as  the  mere  payment  of  interest  does  not  create  a  new  tenancy :  Scobie  v. 
Coliins,  (1895)  1  a  B.  375. 

Unless  it  is  expressed  in  the  attornment  clause  that  the  rent  payable  is  to 
l^e  applied  in  reduction  of  the  principal  {Pinhorn  v.  Sotuter,  8  Ex.  763.;  Jolly 
▼.  ArtnUhnot,  4  D.  &  J.  224),  the  mortgagee  will  not  be  entitled  to  recover 
Any  part  of  the  principal  by  distress,  but  rent,  interest  and  premiums  only : 
/fampson  y.  Fdhws,  6  Eq.  575. 

The  proceeds  of  a  distress  under  the  clause  are,  in  the  absence  of  provision 
te  the  contrary,  applicable  to  payment  of  principal  as  well  as  interest :  Exp, 
JIarrison,  Be  Betts,  18  Ch.  D.  127,  C.  A.  (not  following  Hampson  v.  Fellows, 
e  Bq.  675) ;  Pinhorn  v.  Souster,  8  Ex.  763  ;  Jolly  v.  Arbuihnot,  4  D.  &  G.  224 ; 
^thoii^  the  yearly  rent  reserved  by  the  clause  is  equal  in  amount  to  the 
y^emiVy  interest  of  the  mortgage  debt:  Exp,  Harrison,  sup. 

An  attornment  clause  by  mortgagor  as  tenant  to  the  mortfi;agee,  with  a 
jnroTiso  that  on  default  in  payment  of  principal  and  interest  ue  mortgagee 
enter  and  determine  me  tenancy,  is  a  fraud  on  the  bankrupt  laws  and 
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void  as  against  the  trustee  in  liquidation  of  the  mortgagor :  J^a^.  William^ 
26  W.  E.  274 ;  and  see  Exp,  Mackay,  8  Ch.  643 ;  and  so,  if  the  amount  of 
the  rent  is  so  excessive  as  to  lead  to  the  inference  tiiat  the  clause  is  a  mere 
device  to  enable  the  mortgagee  to  get  additional  security  in  the  event  of  l^e 
mortgagor's  bankruptcy :  Exp,  Jacksan,  Be  BotveSy  14  Ch.  D.  725,  C.  A. ;  bat 
an  attornment  clause  m^y  be  valid  as  against  the  mortg;agor*8  trustee  in 
bankruptcy,  although  it  reserves  a  montmy  rent  variable  m  amount :  Exp. 
VoiseVy  Be  Knight,  21  Ch.  D.  442,  C.  A. ;  the  question  in  aU  cases  being 
"whether  or  not  there  was  a  bond  fide  intention  on  the  part  of  the  mortgagee 
and  mortgagor  to  constitute  between  them  the  relation  of  landlord  and 
tenant :  8,  C. ;  and  there  is  no  objection  to  concurrent  attornment  clauses 
in  &vour  of  first  and  second  mortgagees,  and  if  the  aggregate  rent  reserved 
is  fair,  so  that  there  is  no  fraud  on  me  bankrupt  law,  valid  distresses  can  be 
levied  under  both  after  the  mortgagor's  bankruptcy :  Eo^*  Punnett,  Re  Kitekw, 
16  Ch.  D.  226,  C.  A. 

Under  a  proviso  that  in  default  of  certain  payments  the  mortgagor  shall 
hold  the  property  under  the  mortgagees  as  yearly  tenant,  the  mortgagees 
have  no  right  to  distrain  until  (upon  default  made)  they  have  given  the  mort- 
gagor notice  of  intention  to  treat  him  as  a  tenant :  Clowes  v.  Hughes,  L.  E. 
b  Ex.  160. 

The  mere  fact  that  there  is  an  attornment  clause  in  the  deed  of  the  first 
mortgagee  does  not  entitle  a  second  mortgagee  to  treat  him  as  mortgagee  in 
possession :  Stanley  v.  Orundy,  22  Ch.  D.  478. 

An  attornment  clause  not  reserving  a  special  power  of  distr^s  is  not  void 
under  the  Bills  of  Sale  Acts,  1878  and  1882 :  Uall  v.  ComfoH,  18  Q.  B.  D. 
11 ;  Dauhuz  v.  Lavington,  13  Q.  B.  D.  347 ;  Mumford  v.  Collier^  25  Q.  B.  D. 
279 ;  and,  in  a  lease  of  mines,  a  power  to  distrain  upon  chattels  upon  adjoin- 
ing land  does  not  necessarily  make  the  deed  a  bill  of  sale  so  as  to  require  re* 
giStration  :  Be  Boundwood  Colliery  Co,,  (1897)  1  Ch.  373,  C.  A. ;  but  where  a 
special  power  of  distress  is  given,  registration  is  necessary :  Be  Willis,  Eif. 
Kennedy,  21  Q.  B.  D.  384,  C.  A. ;  Oreen  v.  Marsh,  (1892)  2  a  B.  330. 

The  transferee  of  a  mortgage  which  contains  an  attornment  by  the  mofrtgagor, 
with  power  of  Stress  to  the  mortgagee,  cannot  distrain  for  arrears  of  rent  doe 
at  the  date  of  the  transfer:  Bromn  v.  Metropolitan,  <fec.  Society,  1  El.  &  H. 
832  ;  though  notwithstanding  the  attornment  he  might  eject  the  mortgagor 
without  notice:  Metropolitan,  &c.  Soci^y  v.  Brown,  4  H.  &  N.  428  ;  and  see 
Cuthhertson  v.  Irving,  4  H.  &  N.  742 ;  Saunders  v.  Merry  weather,  3  H.  A  C. 
902,  that  the  assignee  of  the  equity  of  redemption  has  Dy  estoppel  a  sofit- 
cient  estate  in  reversion  to  support  an  action  of  covenant  against  a  leasee 
subsequent  to  the  mortgage. 
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LEASES. 

A  lease  by  mortgagor  in  possession  if  prior  to  the  mortgage,  is  valid  as 
against  the  mortgagee:  Moss  v.  Gallimore,  1  8m.  L.  C.  9th  ed.  604,  611; 
loth  ed.  497,  505 ;  Bogers  v.  Humphreys,  4  A.  &  E.  299 ;  and  until  notice  has 
been  given  by  the  mortgagee  requiring  the  tenant  to  pay  rent  to  Imn  and 
attornment,  the  mortgagor  is  entitled  to  the  rents,  and  might  distrain  for 
them  in  the  name  of  me  mortgagee :  Trent  v.  Hunt,  9  Ex.  14  ;  Sneil  v.  JTim^ 
13  C.  B.  N.  S.  661 ;  or  in  his  own  name,  but  as  bailiff  for  the  mort^;agee : 
Beece  v.  Strousherg,  54  L.  T.  133  ;  might  bring  an  action  for  them :  Hickmem 
V.  Machin,  4  H.  &  N.  716  ;  and  also  bring  an  action  in  mortgagee's  name  for 
neglect  to  repair,  or  for  use  and  occupation :  Doe  v.  Edwards,  5  B.  &  Ad. 
1065. 

And  see  Jud.  Act,  1873,  s.  25  (5),  sup.  p.  1966. 

Volimtary  payment  of  rent  in  advance  to  the  mortgagor  by  the  tenant  is 
not  valid,  as  against  a  mortgagee  who,  before  the  time  when  the  rent  falk 
due,  has  given  notice  to  the  tenant  of  his  mortgage :  De  Nicholls  v.  SauMiert^ 
L.  E.  5  C.  P.  589 ;  WoodfaU,  266. 

And  an  agreement  for  retention  of  rent  in  repayment  of  advances  made  li^ 
the  tenant  to  the  mortgagor  is  not  binding  on  the  mortgagee  under  the  Con- 
veyancing Act,  1881 :  Municipal  Building  Society  v.  Smith,  22  Q.  B.  D.  701 
C.  A. 

For  what  would  be  sufficient  notice  to  the  tenant,  see  Cook  v.  Guerro,  I*.  B^ 
7  C.  P.  132. 
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Independently  of  the   powers   conferred   by  statute  (v.  tn/.),  a    lease 
by  mortgagor  in  possession,  if  subsequent  to  the  mortgage— unless  made 
under  an  express  power  in  the  mortgage  deed :  see  Bevan  y.  Ilahgood,  1  J.  & 
H.  222 ; — ^was  void  as  against  mortg^;ee :  Doe  y.  Thompson,  9  Q.  B.  1037,  who 
might  recoyer  in  ejectment  against  the  tenant  without  giying  notice  to  quit : 
Keeeh  y.  Hall,  1  Sm.  L.  C.  9th  ed.  546 ;  10th  ed.  494 ;   Gibbe  y.  Cruickshank, 
L.  JEL  8  C.  P.  454 ;  but  if  the  mortgagee  asserted  his  paramount  title,  and 
accepted  rent  from  the  tenant,  a  tenancy  from  year  to  year  was  created,  and 
on  the  tenant  determining  such  tenancy  the  mortgagee  could  not  adopt  and 
enforce  an  agreement  by  the  tenant  with  the  mor^gor  to  take  a  lease : 
CorbeU  y.  Flowden,  25  dh.  D.  678,  0.  A. 
As  to  the  right  of  a  tenant  to  redeem,  v,  sup,  p.  1937. 
But  the  mortgagee  may  adopt  the  act  of  the  mortgagor,  and  make  the 
lessee  his  tenant ;  and  upon  giymg  notice  to  the  lessee  may  enforce  the  pro- 
visions of  a  lease  under  the  Uonyeyandng  Act :  Municipal  Building  Society  y. 
Smith,  22  Q.  B.  D.  70,  0.  A.    Mere  notice  of  the  mortgage  will  not,  it  seems, 
be  a  sufficient  adoption ;  there  must  be  some  act,  as  acceptance  of  rent,  in 
order  to  create  a  tenancy  between  the  mortgagee  and  the  lessee :  Evans  y. 
EUiot,  9  A.  &  E.  343 ;  PaHington  y.  Woodcock,  6  A.  &  E.  690 ;  Sogers  y. 
Humphreys,  4  A.  &  E.  313 ;  and  see  Pope  y.  Biggs,  9  B.  &  0.  245,  and  these 
cases  discussed  in  1  Sm.  L.  C.  506;  Towerson  y.  Jackson,  (1891)  2  Q.  B.  484. 
Mortgagor's  tenant  subsequent  to  the  mortgage  may,  if  eyicted  by  the 
mortgagee,  dispute  the  mortgagor's  title  to  the  land  or  rent :  see  1  Sm.  L.  0. 
9th  ed.  614 ;  10th  ed.  505,  507 ;  and  such  eyiction  by  title  paramount  puts  an 
end  to  the  estoppel,  and  may  be  pleaded  in  bcu:  to  an  action  for  rent  by  the 
mortgagor:  Ddaney  y.  Fox,  2  C.  B.  N.  S.  768. 

If  there  has  been  no  eyiction,  the  doctrine  of  estoppel  applies,  and  the 
mortgagor  may  distrain  for  rent  due  under  a  lease  ^[ranted  by  him  after  the 
mortgage:  Alehome  y.  Chmme,  2  Bing.  54;  secus,  if  the  lease  was  granted 
before  tne  mortga^,  in  which  case  the  tenant  may  show  that  the  title  of  the 
landlord  under  which  he  entered  has  since  determmed :  see  Bedman  &  Lyon, 
Land,  and  Ten.  138 ;  1  Sm.  L.  C.  505. 

If  a  receiver  has  been  appointed  by  the  mortgagee,  distress  for  rent  by 
mortgagor  is  illegal  even  though  the  receiver  refuM  to  distrain :  WooUton  v. 
Bo»9,  (1900)  1  Ch.  788. 

By  the  Conveyancing  Act,  1881,  s.  18,  a  mortgagor  of  land  while  in  pos- 

eeesion  has,  as  against  every  incumbrancer,  and  a  mortgagee  of  land  ^niile 

in  possession  has,  as  against  all  prior  incumbrances,  if  any,  and  as  against 

the  mortgagor,  power  to  make  (i.)  an  agricultural  or  occupation  lease  for  any 

tena  not  exceeding  twenty-one  years ;  and  (ii.)  a  building  lease  for  any  term 

not  exceeding  ninety-nine  years,  upon  the  terms  and  conditions  specined  in 

tlie  section.    But  the  section  applies  only  so  far  as  a  contrary  intention  is 

not  expressed  in  the  mortgage  deed  or  otherwise  in  writing,  and  is  not  to 

onable  a  lease  to  be  made  for  any  longer  term  or  any  other  conditions  than 

could  have  been  done  by  the  mortgagor  with  the  concurrence  of  all  the 

incombiancers  if  the  Act  had  not  passed ;  and  by  sect.  10,  the  rent  and  the 

benefit  of  the  covenants  and  conditions  are  annexed  and  made  incident  to 

and  to  go  with  the  reversionary  estate,  so  that  under  a  lease  by  a  mortgagor 

in  possession  the  mortgagee,  after  giving  notice  to  the  lessee,  can  enforce  the 

covenants  and  conditions  as  reversioner:  Municipal  Bldg,  Soc,  v.  Smith,  22 

Q.  B.  D.  70,  C.  A.    !nie  mortgagees  are  bound  by  such  a  lease  as  though 

they  were  parties  to  it,  and  cannot  convey  other  land  comprised  in  the  mort- 

ga^  in  such  a  way  as  to  derogate  from  the  implied  rights  created  by  the  lease 

over  such  land:  WiUoti  v.  Queen*s  Club,  (1891)  3  Ch.  522. 

A  lease  by  mortgagor  in  possession  of  mansion-house,  furniture,  and 
sporting  rights  (reserved  as  against  agricultural  tenants  before  the  mortgage 
was  created),  is  valid  as  an  occupation'  lease  within  the  section :  Browne  v.  Peto, 
(1900)  2  Q.  B.  653,  0.  A. ;  distinguishing  Dayrell  v.  Hoare,  12  Ad.  &  E.  356 ; 
9  Ii.  J.  Q.  B.  299. 

Independently  of  the  Act,  both  mort^gor  and  mortgagee  should,  for  the 
security  of  the  tenant,  have  concurred  m  a  lease :  see  Carpenter  v.  Parker, 
3  C.  B.  N.  S.  206 ;  Doe  v.  Adams,  2  Cr.  &  J.  232 ;  Saunders  v.  Merryujeather, 
3  a.  ft  G.  902. 

If  the  mortgagee,  not  being  in  possession,  and  having  no  leasing  power 
under  hifl  mortgage  deed,  had  agreed  to  grant  a  lease  of  the  mortgaged  pro- 
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peity,  and  the  inortg;agor  refused  to  concur,  the  intending  lessee  could  not 
insist  upon  a  lease  m>m  the  mortgagee  only :  FranMinski  v.  Ball,  33  Bear. 
660. 

On  the  other  hand,  if  the  mortgagee  refused  to  concur,  specific  perfoim- 
ance  of  an  agreement  to  grant  a  lease  could  not  be  enf  orcea  against  mort- 
gagor in  possession,  the  remedy  in  such  case  being  in  damages :  Howt  t. 
Hunt,  31  Beav.  420. 

BIGHTS  AND  LIABILITIES  OF  MOBTOAQEE  IN  POSSESSION — ^WILFUL  DEFAULL 

As  to  the  right  of  a  mortgagee  to  the  appointment  of  a  receiver  under  the 
Jud.  Act,  1873,  s.  25  (8),  tiie  Conveyancing  Act,  1881,  ss.  19,  24,  and  other- 
wise, v.  8up,  Vol.  I.,  p.  784. 

A  mortgagee  having  the  legal  estate  will  not  be  compelled  to,  but  may  at 
any  time,  tcuce  possession,  except  when  a  receiver  has  l^n  appointed  by  the 
Court  on  behalf  of  a  subsequent  incumbrancer :  Z,  Penrhyn  v.  Hughe»,  5  Vea. 
106 ;  in  that  case  he  cannot  obtain  a  right  to  the  rents  by  giving  notice  to 
the  receiver  to  pay  them  to  him ;  nor  to  past  rents  in  the  hands  of  the 
receiver  by  giving  notice  to  the  tenants ;  he  must  move  to  discharge  tiie 
receiver,  or  obtain  leave  to  take  possession  or  to  bring  ejectment :  Angell  v. 
Smithy  9  Ves.  335  ;  Turkington  v.  Kearnan,  LI.  &  G.  t.  Sugd.  35 ;  Thomas  ?. 
Brigstockj  4  Euss.  64 ;  and  see  Davis  v.  D,  Marlhoroughy  2  Swa.  137 ;  Kerr, 
Eec.  44. 

A  mortgagee  with  power  to  enter  on  default  by  the  mortgagor  of  payment 
on  demand,  ought  to  give  the  mortgagor  a  reasonable  time  to  make  payment, 
and,  not  doing  so,  may  be  liable  in  damages :  Moore  v.  Shelly,  8  App.  Ca. 
285. 

A  mortgagee  in  possession  is  entitled,  in  a  proper  case,  to  charge  commis- 
sionpaid  to  a  receiver  for  collecting  rente  :  Union  Bank  of  London  v.  Ingram, 
16  Ch.  D.  53 ;  and  as  to  his  ri^ht  &  diarge  interest  at  the  higher  rate,  where 
there  is  a  proviso  for  reduction  of  the  rate  on  pimctual  payment,  v.  sup, 
p.  1943. 

A  mortgagee  having  once  taken  possession  cannot  get  rid  of  the  responsi- 
bilities he  has  assumed  by  relinquishing  possession  at  pleasure,  and  the  Couit 
will  not  assist  him  to  do  so  by  appointing  a  receiver:  Be  Prytherch,  P.  ?. 
Williams,  42  Ch.  D.  590 ;  discussmg  Mason  v.  Westohg,  32  Ch.  D.  206. 

On  removing  second  mortgagee's  receiver,  the  Court  wiU  put  the  first 
mortgagee  of  an  equitable  intwest  in  possession :  Langton  v.*  /.,  7  D.  M.  & 
G.  30. 

When  first  mortgagee  is  in  possession,  a  second  mortgagee  is  entitled  to 
rents  paid  over  by  first  mortgagee  to  the  mortgagor  after,  but  not  before, 
notice  of  the  second  mortgage :  Berney  v.  Sewell,  1  J.  &  W.  650. 

A  mortgagee  is  not  to  be  considerecl  in  possession  merely  because  he  is  in 
receipt  of  rents;  the  question  is,  whether  he  has  taken  out  of  the  mortgagor'^ 
hands  the  power  and  duty  of  managing  the  estate :  Noyes  v.  Pollock,  32  CL 
D.  53,  C.  A. ;  and  where  the  agent  of  the  mortgagor  received  rents  and  paid 
them  to  the  mortgagees,  having  accepted  notices  nom  them  which  he  was  to 
serve  on  tenants  if  3ie  mortgagor  interfered,  but  which  were  not  served,  the 
mortgagees  were  not  chargeable  as  if  in  possession  :  S,  C, 

A  mortgagee  cannot  be  treated  as  mortgagee  in  possession  simply  because 
his  mortgage  deed  contains  an  attornment  clause :  Stanly  v.  Grundy,  22  Ob. 
D.  478. 

A  mortgagee  who  has  not  taken  possession  is  not  entitled  to  an  account  ol 
past  rents  and  profits  during  the  possession  of  the  mortgagor  or  persoo 
claiming  under  him :  Higgins  v.  York  Bldgs,  Co,,  2  Atk.  107  ;  Colman  v.  D. 
St  Albans,  3  Ves.  32;  Drummond  v.  D,  St.  Albans,  5  Ves.  438 ;  and  so  in  t]» 
case  of  a  legatee  of  money  charged  on  Iknd  insufficient  in  value  :  GurJUt  t. 
Allen,  37  Ch.  D.  48. 

But  a  mortgagee  taking  possession  is,  notwithstanding  the  ApportionmeDt 
Act,  1870,  entitled  to  arrears  of  rent  unpaid :  Anderson  v.  Butler* s  Wharf  Qt^ 
48  L.  J.  Ch.  824 ;  but  not  to  so-called  rents  for  warehousing  goods,  recover- 
able tmder  statute  by  distraint  and  sale  of  the  goods :  S.  C. 

So,  the  mortgagee  of  a  term,  not  having  taken  possession  during  the  term, 
is  not  entitled  to  rents  and  profite  accrued  during  the  term,  though  in  tiie 
hands  of  the  receiver :  Gresley  v.  Adderley,  1  Swa.  573* 
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The  tmstee  in  bankrapicy  of  the  mortgagor  was  restrained  from  cutting 
and  removing  the  crops  after  demand  for  possession  made  by  the  mortgagee : 
Baffnail  v.  nilar,  12  Ch.  D.  812. 

Mortgaged  and  other  chattels  haying  been  seized  for  rent,  the  mortgagee 
has  been  allowed  to  marshal,  so  as  to  throw  the  landlord's  claim  on  the 
unmortgaged  property :  Exp.  Stephenson,  De  G.  686. 

If  in  possession  of  leaseholds,  he  is  bound  to  perform  all  the  covenants  in 
the  lease,  and  is  responsible  to  the  mortgagor  for  a  forfeiture  occurring 
through  his  default :  Perry  v.  WaJher,  1  Jur.  N.  S.  746 ;  24  L.  J.  Ch.  319 ; 
3  Eq.  B.  721 ;  3  W.  E.  314. 

If  he  takes  a  lease  from  the  mortgagor  he  wiU  be  considered  as  in  posses- 
sion as  mortgagee,  and  must  account  accordingly  to  a  second  mortgagee : 
Gregg  v.  Arrott,  1  LI.  &  G.  t.  Sugd.  246. 

A  mortgagee  who  has  entered  and  re-let  the  premises  to  the  mortgagor 
may  distrain :  Dawson  v.  Johnson,  1  F.  &  F.  656. 

Notice  by  the  mortgagee  to  the  tenants  to  pay  him  the  rents  will  not  entitle 
him  to  recover  back  rents  which,  notwithstandmg  the  notice  have  been  paid 
to  ihe  mortgagor's  trustee  in  bankruptcy :  Exp.  Wilson,  2  Y.  &  B.  252 ;  1 
Bose,  444. 

The  mortgagee  of  business  premises,  if  in  possession,  is  entitled  to  carry  on 
the  business  for  such  reasonable  time  as  will  enable  him  to  sell  it  as  a  goinff 
concern,  and  for  that  purpose  to  use  the  name  of  the  mortgagor's  firm :  Cow 
Y.  Thomas,  24  W.  R.  427. 

That  the  taking  of  possession  of  a  business  by  the  mortgagee  operates  as  a 
dismissal  of  the  servants  employed,  see  Beid  v.  Explosives  Co.,  19  Q.  B.  D. 
204,  C  A.. 

A  co-owner  of  a  patent  is  entitled  to  work  it  for  himself,  and  therefore  a 
mortgagee  of  a  share  who  is  absolute  owner  of  another  share,  is  not  acoount- 
able  for  profits  derived  only  from  his  using  the  patent :  Steers  v.  Rogers, 
(1892)  2  Ch.  13,  C.  A. ;  and  see  Heyl  Dia  v.  Edmunds,  W.  N.  (99)  222 ;  81 
KT.  579;  48W.  R.  167. 

A  mortgagee  in  possession,  voluntarilv  transferring  his  security,  is  liable 
to  account  for  subsequent  rents :  VenaMe  v.  Foyle,  1  Ch.  Ca.  3 ;  but  secus 
when  the  transfer  is  made  by  the  direction  of  the  Court  in  a  redemption  action : 
ffail  V.  Reward,  32  Ch.  D.  430,  C.  A. ;  and  see  Lewin,  203 ;  Bobbins,  803 ; 
Fisher,  833. 

A  mortgagee  in  possession  must  account  for  what  he  has,  or  but  for  his 
wilful  deuLult.he  might,  or  ought  to  have  received:  Chaplin  v.  Young,  33 
Beav.  330 ;  Parkinson  v.  Hanhury,  L.  B.  2  H.  L.  1 ;  Hughes  v.  Williams,  12 
Ves.  493;  and  see  L.  Kensington  v.  Bouverie,  7  D.  M.  &  G.  134;  Quarrel  v. 
Btckfard,  1  Madd.  274 ;  EUy  v.  Bead,  76  L.  T.  39,  C.  A. ;  and  for  the 
receipts  of  his  agent,  though  deceased :  Noyes  v.  Pollock,  30  Ch.  D.  336,  C.  A. ; 
8.  C,  32  Ch.  D.  53,  C.  A. ;  or  lessees :  Taylor  v.  Mostyn,  33  Ch.  D.  226, 
CA. 

He  is  liable  to  account  for  the  full  value  received  by  him:  Morony  v. 
CfDea,  IB.  &  B.  118;  Z.  Trimleston  v.  Hamill,  Fb.  385,  and  must  in  his 
statement  of  defence  to  a  redemption  action  set  out  full  accounts  of  the  rents 
and  profits :  Elmer  v.  Creasy,  9  Ch.  69  ;  Noyes  v.  Pollock,  sup. 

And  if  he  allows  his  sub-lessees  to  work  a  coal  mine  wrongfully  is  himself 
answerable  to  the  full  extent  (v.  sup,.  Vol.  I.  pp.  583,  584)  as  a  wrong-doer : 
Taylor  v.  Mostyn,  sup. 

He  will  not  be  chsurged  with  neglecting  to  let  the  estate  at  hieher  rents  if 
the  mortgagor  has  not  given  him  notice  tioat  higher  rents  mi^ht  be  obtained : 
Hughes  v.  nilliams,  12  Yes.  493 ;  but  will  be  liable  for  allowmg  the  property 
to  be  occupied  without  payment  of  rent  by  the  tenant:  Brandon  y.  B.,  10 
W.  B.  287 ;  or  for  additional  rent  received  by  reason  of  his  letting  the 
premises  with  a  restrictive  covenant  for  his  own  benefit,  e.g.,  tiiat  the 
tenant  of  a  beerhouse  should  buv  the  beer  of  him  as  brewer :  White  v.  City 
of  London  Brewery  Co.,  42  Ch.  D.  237,  C.  A. ;  39  Ch.  D.  559 ;  but  not  for  a 
mere  collateral  advantage,  e.g.,  the  profit  made  on  sale  of  tiie  beer  to  the 
tenant:  S,  C, 

A  proviso  limiting  the  "  total  amount  '*  recoverable  on  a  mortgage  does  not 
extend  to  outgoings  mcident  to  the  possession  by  the  mortgagee :  White  v.  City 
of  London  Brewery  Co.,  42  Ch.  D.  237,  C.  A. 

And  whether  having  exercised  hi9  power  of  sale  he  can  be  charged  in 
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respect  of  haying  let  a  purchaser  into  possession  without  paying  rent  before 
the  day  for  completion,  qucere :  Shepard  v.  Jones f  21  Ch.  D.  469,  C.  A. 

And  that  a  mortgagee  in  possession  who  has  sold  will  be  charged  with 
what  he  might  have  received  but  for  his  wilful  default,  see  Mayer  y.  Murray^ 
8  Ch.  D.  424,  8up,  p.  1959;   Williams  y.  Price,  1  S.  &  S.  581. 

He  is  not  bound  to  enter  into  speculations  for  the  benefit  of  the  mortgagor, 
and  will  not  be  removed,  when  in  possession  of  mines,  from  the  management 
except  on  proof  of  clear  and  specified  mismanagement :  Rowe  v.  Wood,  2  J.  & 
W.  556;  out  will  be  liable  for  loss  occasioned  by  rash  and  imprudent 
dealings  with  the  mortgaged  property :  Marriott  v.  Anchor,  Stc.  Co.,  3  D.  F. 
&  J.  177. 

When  the  goodwill  of  a  public-house  has  been  mortgaged,  the  mortgagee 
is  entitled  to  have  the  existmg  licence  transferred  to  him  oy  the  mortgagor : 
RuUer  v.  Daniel,  30  W.  E.  724,  801 ;  46  L.  T.  684. 

And  where  a  mortgagee  of  **  the  rents  and  profits  "  of  residential  chambere, 
with  power  to  manage,  entered  into  possession  and  supplied  the  tenants  under 
various  pre-existing  agreements  with  attendance,  and  cooked  food  at  a  loss, 
he  was  entitled  to  be  allowed  his  losses,  not  only  out  of  the  rents,  but 
out  of  the  surplus  proceeds  of  sale :  Bompas  v.  Kijig,  33  Ch.  D.  279,  C.  A. 

To  make  a  person  liable  to  account  on  the  footing  of  wilful  default  as 
mortgagee  in  possession,  it  is  essential  that  he  should  have  been  in  possession 
of  the  property  as  mortgagee,  and  in  no  other  character :  Parkinson  v.  Han- 
hury,  ii,  K.  2  H.  L.  1  (di^pproving  ^eeaowi  v.  Clarkson,  2  Ha.  163);  and  see 
Ward  y.  Carttar,  1  Eq.  29;  35  Beav.  171,  that  a  solr  who  pays  off  a 
mortgage  debt  due  from  his  client,  and  afterwards  receives  the  rents  of  the 
mortgaged  property,  will  be  treated  as  agent  of  the  client,  and  cannot  be 
char^Bd  witn  wilful  default. 

Possession  may  be  taken  of  part  of  the  mortgaged  property,  so  as  not  to 
render  the  mortgagee  liable  to  account  for  wilful  deiault  as  mortgagee  in  ^ 
possession  of  another  part  (e.cr.,  the  shooting  and  woods  as  distinguished  from 
a  farm  of  which  possession  has  been  taken  by  notice  to  the  tenant  to  pay 
rent) :  Simmins  v.  Shirley,  6  Ch.  D.  173. 

Possession  having  been  taken  by  a  judgment  creditor  in  the  first  instaiioe 
as  agent  for  the  mortgagor,  and  afterwards  retained  b^  him  as  txansf^ee 
of  the  mortgage,  the  account  was  for  the  first  period  against  him,  as  agent, 
and  subsequently  as  mortgagee  in  possession :  X.  Trindeston  y.  Hamill^  1  R 
&  B.  385. 

A  mortgagee  in  possession,  who  has  received  rents  after  the  certificate,  and 
after  being  paid  off,  must  accoimt  by  affidavit  for  the  amoimt,  but  is  entitled 
to  an  allowance  for  payments  he  would  have  to  make,  according  to  the  custom 
of  tbe  country,  to  an  outgoing  tenant:  Oxen  ham  v.  Ellis,  18  fieav.  593, 

The  mere  fact  that  the  mortgagee  has  received  rents  to  an  amotint  more 
than  sufficient  to  pay  the  interest  does  not  prove  that  there  is  no  interest  in 
arrear,  if  no  appropriation  is  shown  to  have  been  made ;  but  evidence  of  an 
agreement  so  to  appropriate  may  be  gathered  from  the  account  sent  by  the 
mortgagee  to  the  mortgagor :  Cockburn  v.  Edwards,  18  Ch.  D.  449,  C.  A. 

The  Apportionment  Act,  1870,  does  not  affect  the  right  of  the  niort«gee 
to  perception  of  the  current  rents:  Anderson  v.  Butler* s  Wharf  Co,,  48  Ii-  J. 
Ch.  824. 

He  is  not  chargeable  with  wilful  default  for  not  defending  an  action  <^ 
replevin  brought  oy  the  owner  of  property  seized  on  the  premises  under  a 
distress  levied  for  rent,  the  effect  oi  wnich  was  that  the  sum  realized  by  the 
distress  failed  to  satisfy  all  the  arrears  of  rent:   Cocks  v.  Oray,  1  Giff.  77, 

A  judgment  creditor  in  possession  under  an  elegit  must  account  Hke  a 
mortgagee  in  possession :  Bull  v.  Faulkner,  ID.  &  S.  685 ;  but  is  not,  it 
seems,  accountable  for  wilful  default  as  between  him  and  the  other  incum- 
brancers as  to  rents  which  he  has  permitted  the  owner  to  receive  before  any 
proceedings  have  been  taken :  Holton  v.  Lloyd,  1  Moll.  30 ;  and  see  McI>OHmJl 
y.  Walshe,  1  Dr.  &  War.  252 ;  O'Brien  v.  Mahon,  lb.  306. 


HOBTGAGEE  EXEBOISINO  POWEB  OF  SALE. 

By  the  Conveyancing  Act,  1881,  a.  19,  a  statutory  power  of  sale  is  con- 
ferred on  every  mortgagee  where  the  mortgage  is  by  dc^,  but  subject  to  tiw 


SECT,  n.]     Accounts,  Inquiries^  Declarations^  Sfc.  1973 

tennB  and  proYisions  of  the  mortgage  deed,  and  only  if  and  as  far  as  a  con- 
trary intention  is  not  therein  expressed.  As  to  the  drcumstances  under 
which  the  power  of  sale  is  exerciseable,  the  application  of  the  proceeds  of 
sale,  and  the  power  of  the  mortgagee  to  conyey  and  give  receipts,  see 
sects.  20—22;  and  Be  Bdl,  (1896)  1  Ch.  1,  0.  A. ;  Hockey  v.  Western,  (1898) 
1  Ch.  359.  The  sections,  it  is  to  be  observed,  do  not  apply  before  con- 
Teyance:  Life  Interest^  &c,  Soc,  v.  Hand-in-Hand  Ins.  Soc.,  {1898)  2  Ch.  230. 

As  a  power  of  sale  is  given  to  a  mortgagee  for  his  own  benefit,  and  to 
enable  hmi  the  better  to  i^ize,  he  is  not,  in  respect  to  the  exercise  of  the 
power,  in  the  position  of  a  trustee  for  the  mortgagor:  Warner  v.  Jacob, 
20  Ch.  D.  220;  Farrar  v.  Farrars,  Ltd.,  40  Ch.  D.  395,  411,  C.  A. ;  Tomlin 
▼.  Lu€e,  43  Ch.  D.  191,  C.  A. ;  Cohon  v.  WilliaTns,  58  L.  J.  Ch.  639 ;  61  L.  T. 
71 ;  Kennedy  v.  De  Trafford,  (1897)  A.  C.  180,  H.  L. ;  (1896)  1  Ch.  762, 
C.  A. ;  and  see  Nutt  v.  JEaston,  (1899)  1  Ch.  873;  (1900)  1  Ch.  29,  C.  A. ; 
but  when  he  has  exercised  tlie  power  and  paid  himself  his  debt  he 
is  accountable  as  a  constructive  trustee  for  the  surplus  proceeds;  and  if 
he  neglects  to  invest  them,  may  be  charged  with  simple  interest  thereon  at 
4  p.  c. :  Charles  v.  Jones,  35  Ch.  D.  544 ;  Eley  v.  Bead,  76  L.  T.  39,  C.  A. ; 
but  in  the  absence  of  an  express  provision,  he  is  not  an  express  trustee,  and, 
therefore,  after  six  years  any  dami  against  him  will  be  barred :  Banner  y. 
Berridge,  18  Ch.  D.  254. 

Aj3  to  what  will  amoimt  to  a  waiver  of  the  notice  required  by  the  statute, 
see  Be  Thmnpscm  and  Holt,  44  Ch.  D.  492. 

And  if  with  notice  of  a  second  incumbrance  he  concurs  with  the  mort- 
gagor in  selling,  and  allows  him  to  receive  the  balance  of  the  purchase- 
money,  he  will  be  liable  for  such  balance  to  the  second  incumbrancer: 
IT-  London  Commercial  Bank  v.  Beliance  Bldg.  Soc.,  29  Ch.  D.  954,  C.  A. 

In  case  of  a  sale  at  an  undervalue  from  want  of  due  care  and  diligence  he 
18  chargeable  with  the  full  value  of  the  property :  National  Bank  of  Austra- 
lasia y.  United  Hand-in-Hand,  4  App.  Ca.  391 ;  and  see  Wolff  v.  Vanderzee, 
17  W.  R.  547;  20  L.  T.  353;  Form  16,  sup.  p.  1962,  where,  neglecting  to 
obtain  the  best  price,  he  was  charged  with  the  difference  between  the  price 
for  which  the  property  was  sold,  and  that  which  would  have  been  fixed  tor  a 
xeseryed  price  if  sold  under  a  decree. 

And  he  is  responsible  for  the  mistakes  of  a  competent  auctioneer  employed 
by  him,  and  where,  owing  to  misdescription,  the  purchaser  became  entitled 
to  abatement  of  purchase-money,  the  measure  of  damage  to  the  second  mort- 
fi;agee  was  the  difference  between  tiie  price  realized  and  that  which  would 
nave  been  realized  if  there  had  been  no  misdescription :  Tomlin  v.  Luce,  43 
Ch.  D.  191,  C.  A.,  Form  17,  sup.  p.  1962 ;  but  he  will  not,  in  an  action  by  the 
mortgagor  to  ascertain  the  balance  due,  be  charged  with  an  occupation  rent 
in  respect  of  having  let  the  purchaser  into  possession  without  paying  rent 
'before  the  day  fixed  for  completion :  SJiepardy.  Jones,  21  Ch.  D.  469,  C.  A. 

"Where  a  iK>wer  of  sale  is  cxerdseable  on  notice  to  the  mortgagor  or  <*  his 
"*  notice  to  a  second  mortgagee  is  requisite :  Hoole  y.  Smith,  17  Ch.  D. 


Under  a  proviso  that  the  power  is  not  to  be  exercised  until  notice  to  pay 
d  default  made  for  a  specified  time,  such  time  must  be  calculated  from  the 
piiation  of  that  limited  for  payment :  Sdwyn  y.  Qarfit,  38  Ch.  D.  273, 
c;.  A. 

"Where  after  notice  given  the  power  of  sale  was  suspended  by  the  giving  of 
A  bill  of  exchange,  on  the  bill  being  dishonoured  the  power  revived,  and  no 
foxther  notice  was  necessary :  Wocd  v.  Murton,  47  L.  J.  Q.  B.  191 ;  37  L.  T. 


A  shareholder  and  mortgage  of  the  plant  and  machinery  of  a  co.  who 
presents  a  petition  for  the  wmding-up  of  the  co.  will  be  restrained  from 
ejcercising  his  power  of  sale:  Be  Cambrian  Mining  Co.,  Exp.  Fell,  50  L.  J. 
Cli.  836;  45  L.  T.  208 ;  29  W.  R.  881. 

"V^ere  the  mortgagee  at  the  time  of  taking  the  mortgage  was  solr  of  the 
mortgagor,  the  Court  will,  in  a  proper  case,  grant  an  injunction  restraining 
3H  exercise  of  the  power  of  sale,  without  requiring  the  mortgagor,  as  in 
ord^^T  cases,  to  pay  into  Court  the  amount  sworn  by  the  mortgagee  to  be 
dixo  on  the  security:  Madeod  y.  Jones,  24  Ch.  D.  289,  0.  A.;  sup.  p.  734, 
porm  4. 

GThe  Court  declined  to  authorize  the  committee  of  a  lunatic  mortgagee  to 
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Bell  tinder  the  power  of  sale,  and  convey  to  the  purchaser,  but  merely  directed 
him  to  sell,  leaving  the  transfer  of  the  legal  estate  to  be  dealt  with  on  a 
subsequent  application :  Re  Harwood,  35  Ch.  D.  470,  C.  A. 

The  acceptance  of  a  cheque  for  the  deposit  is  not  such  negligence  as  ▼iU 
deprive  a  mortgagee  of  the  costs  of  an  abortive  sale :  Farrer  v.  Lacy  Sari- 
hjid  &  Co,,  31  Ch.  D.  42,  C.  A. 

A  mortgagee  with  power  of  sale  cannot  sell  fixtures  separately  unless  it 
appears,  on  a  fair  construction  of  the  deed,  that  it  was  otherwise  intended; 
and  the  Conveyancing  Act,  s.  19,  does  not  authorize  such  a  sde,  as  it  applies 
only  to  a  separable  part  of  the  property  as  mortgaged :  Re  Yates^  BaichHdor 
V.  F.,  38  Ch.  D.  112,  128,  0.  A. ;  and  see  Re  Brooke,  B.  v.  B.,  (1894)  2  CTl 
600,  and  inf.  p.  2011 ;  but  a  mortgagee  selling  imder  the  statutory  power  ol 
sale  can  convey  with  all  the  legal  incidents  of  a  grant,  and  a  purchaser  ol  a 
part  from  him  may  therefore  acquire  an  easement  by  the  doctnne  of  implied 
grant  (v.  mp,  p.  672) :  Born  v.  Turner,  (1900)  2  Ch.  211. 

AOooTTirrs. 

All  persons  interested  in  the  proper  takine;  of  the  account  should,  as  t 
general  rule,  be  parties  to  the  action,  but  if  the  mortgagor  be  a  party,  tiM 
account  will  bind  all  claiming  under  him,  and  if  a  tenant  for  life  of  t^e  estate 
be  a  party,  it  will  bind  the  remainderman.  Where  the  account  has  been  taken 
in  an  action,  to  which  persons  interested  in  the  equity  of  redemption,  withoat 
any  default  of  the  Pit,  are  not  parties,  it  will  generally  be  assumed  to  \» 
correct,  though  the  absent  parties  will  be  allowed  to  surcharge  and  falsify : 
Needier  v.  Deehle,  I  Ch.  Ca.  299 ;  Williams  v.  Day,  2  Ch.  Ca.  32 ;  Allen  v. 
Fapwarth,  1  Vez.  163;  Belt's  Supp.  92;  accounts  are  not  binding  upon 
co-Defts  as  between  themselves,  unless  necessary  to  the  granting  of  lie 
relief  sought  by  the  Pit :  Cottingham  v.  E,  Shrewsbury,  3  Ha.  627. 

Upon  a  pioper  case  for  opening  signed  accounts  made  by  way  of  equitable 
defence  or  set-ofP,  or  by  coimterclaim  under  the  Jud.  Act,  1873,  b.  25  (2,  3), 
the  mortgagor  Deft  to  a  foreclosure  action  is  entitled  to  this  relief :  £yre  i, 
Hughes,  2  Ch.  D.  148. 

And  for  the  groimds  upon  which  the  Court  will  open  settled  acoountB  €X 
give  liberty  to  surchsurge  and  falsify,  see  Coleman  v.  Mellersh,  2  Mac  &  G. 
309  ;  Lawless  v.  Mansfield,  1  Dr.  &  War.  657 ;  Morgan  v.  Higgins^  1  Qiff.  270 ; 
Re  Webb,  Lambert  v.  Still,  (1894)  1  Ch.  73,  C.  A.;  Fish.  Mort  819,  820; 
Bobbins,  1142;  sup.  p.  1383. 

In  computing  the  amount  of  interest,  the  certificate  should  be  simed  <m 
the  day  fixed  as  the  date  of  the  certificate,  and  not  (according  to  ^s^at  was 
stated  to  be  the  common  practice  for  facilitating  the  computation)  on  a  sub- 
sequent day :  see  BucJceridge  v.  Whallev,  23  W.  II.  224. 

where  a  mortgage  is  transferred  wimout  the  privity  of  the  mortgagor,  the 
transferee  takes  subject  to  the  state  of  the  accoimt  between  the  mortgagee 
and  mortgagor:  see  Matthews  v.  Walluryn,  4  Ves.  113  (where  an  account  was 
directed  of  what  was  due,  at  the  time  of  the  mortgs^,  at  the  time  of  thft 
assignment,  and  of  what  remained  due) ;  Williams  v.  Sorrell,  4  Ves.  389 ; 
Norrish  v.  Marshall,  6  Madd.  475;  Re  Southampton's  Estate,  16  Ch.  D.  178; 
50  L.  J.  Ch.  218 ;  Dixon  v.  Winch,  (1900)  1  Ch.  736,  742,  C.  A. ;  Turner  v. 
Smith,  (1901)  1  Ch.  213  Twhere  mortgagor's  solr  instead  of  procuring  a  re- 
conveyance took  a  transier  to  himself  and  then  transferred,  and  by  reason 
of  the  extinguishment  of  the  debt,  the  mort^gor  wa«  held  to  have  priority  over 
the  innocent  transferee) ;  but  where  the  original  mortgagee  is  the  solr  of  the 
mortgagor,  who  leaves  the  whole  matter  in  his  hands,  the  knowledge  of  the 
solr  may  be  imputed  to  the  mortgagor,  so  that  he  is  to  be  treated  a«  having 
notice  of  the  transfer,  and  {semblej  the  right  of  the  mortgagor  may  be  loet  by 
his  negligence  in  not  inquiring  as  to  the  title  deeds  or  concurring  in  a  oon- 
veyance  containing  false  recitals:  Dixon  v.  Winch,  sup. 

In  actions  by  first  mortgagee  against  mortgagor  and  puisne  mortga&eee^  if 
the  subsequent  incumbrances  be  not  proved  by  the  Pit  or  admitted  oy  the 
mortgagor,  or  if  their  priorities  be  disputed,  an  inquiry  as  to  incumbrances 
will  be  directed:   Guardner  v.  Boucher,  13  Beav.  68;  Duberley  v.  Day^  14 

Beav.  9. 

A  Deft  in  a  redemption  action  who  admits  the  right  of  the  Pit  to  redeem 
cannot  refuse  to  set  out  his  accounts  as  mortgagee :  Elmer  v.  Creasy,  9  Ch.  69. 
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In  a  redemption  action  by  a  seoond  mortgagee,  the  aooonnt  must  be  taken 
in  the  same  way  as  if  it  were  at  the  instance  of  the  mortgagor,  and  with  the 
benefit  of  any  equity  (arising  out  of  the  mortgage  contract)  which  the 
moxtragor  may  have  to  ezcluae  any  particular  item :  Mainland  t.  Upjohn, 
41  Ch.  D.  126;  Mdboume  Banking  Corporation  v.  Brougham.  7  App.  Cas. 
307,  311. 

A  seoond  mortgagee  in  an  action  to  redeem  the  first  is  entitled  to  know 
what  securities  the  first  mortgagee  holds  as  well  as  the  amount  due  to 
him :  Weti  of  England  Bank  v.  NickolU,  6  Ch.  D.  613. 

As  to  the  proper  form  of  account  in  an  action  to  realize  a  mortgage  of  a 
share  in  a  paitnership,  see  WhetJiam  v.  Davevt  30  Oh.  D.  574;  and  inf, 
pp.  2043,  2173,  2177. 

.  AmsrUAL  BESTS. 

When  a  mortgagee  in  possession  has  in  that  character  received  rents  and 
profits  in  excess  of  the  interest  due,  the  Court  may  direct  a  balance  to  be 
struck  periodically,  and  a  surplus  of  the  rents  and  profits,  after  satisfying 
the  intOTest,  to  be  annually  applied  in  reduction  of  the  principal,  which  is 
called  taking  the  account  with  rests:  Thorneycroft  v.  Crockett,  2  H.  L.  C. 
239 ;  WiUm  v.  Cluer,  3  Beav.  136;  Scholefield  v.  Ingham,  1  C.  P.  Coop.  477  ; 
Thompson  y.  Hudson,  10  Eq.  497 ;  and  see  Fish.  Mort.  849  et  sea, ;  Bobbins, 
1207. 

The  direction  to  take  the  account  with  rests  is  not  of  course :  Davis  y.  May, 
19  Yes.  383 ;  Donovan  y.  Fricker,  Jac.  168 ;  and  as  a  general  rule  will  not  oe 
directed  unless  at  the  time  when  the  mortgagee  took  possession  there  was  no 
airear  of  interest  due  to  him :  Ndson  y.  Booth,  3  D.  &  J.  119,  122 ;  National 
Bank  of  Atuttralasia  y.  United  Hand-in-Hand,  4  App.  Ca.  391. 

Some  special  case  must  be  made :  Neesom  y.  Clarkson,  4  Ha.  104 ;  e.^.,  that 
the  interest  was  not  in  arrear  when  the  mortga^  entered  iQto  possession, 
or  that  the  rents  and  profits  haye  exceeded  the  mtereet :  Shephard  y.  Elliot, 
4  Madd.  264;  Carters.  James,  W.  N.  (81)  27  ;  29  W.  E.  437. 

The  mere  fact  of  an  arrear  of  interest  being  or  not  being  due  to  the 
mortgagee  is  not  decisiye  upon  the  question  of  rests ;  eyery  attendant  cir- 
ofiimstance  must  be  re^rded :  Horlock  y.  Smith,  1  CoU.  287 ;  thus,  a  mort- 
gagee who  has  entered  mto  possession  of  leaseholds  to  preserve  the  property 
nom  forfeiture  will  not  be  liable  to  account  with  rests  though  the  interest 
-was  not  in  arrear  when  he  entered :  Patch  y.  Wild,  30  Beay.  99. 

In  the  absence  of  special  agreement,  simple  interest  only  can  be  charged  in 
a  mortgage  account.  When  such  an  accoimt  has  been  by  mutual  mistake 
settled  on  the  footing  of  compoimd  interest  with  half-yearly  rests  it  may  be 
re-opened :  Danidl  y.  Sinclair,  6  App.  Ca.  181 ;  and  see  Eley  y.  Beau,  76 
li.  T.  39,  0.  A. 

In  the  absence  of  special  circumstances,  if  a  mortgagee  is  not  liable  to 
aooount  with  rests  when  he  enters  into  possession,  he  does  not  become  so 
until  the  whole  debt  is  paid  off  and  he  remains  in  possession :  Wilson  y. 
Ciuer,  »up» ;  Finch  y.  Brown,  3  Beay.  70 ;  or  imtil  the  liability  to  account 
-without  annual  rests  has  been  changed  by  some  further  agreement  between 
the  parties :  Scholefield  y.  Locktvood,  32  Beay.  439 ;  or,  by  a  sale  of  part  of  the 
mortgaged  property  by  the  mortgagee  in  possession  under  his  power,  the  in- 
terest, costs,  and  a  portion  of  the  principal  debt  haye  been  discharged: 
Thompson  y.  Hudson,  10  Eq.  497 ;  and  see  Wilson  y.  Cluer,  sup.  ;  Latter  y, 
Dashwood,  6  Sim.  462 ;  Horlock  y.  SmUh,  1  Coll.  287. 

The  arrears  of  intez^st  must  haye  been  actually  and  not  merely  nominally 
satisfied,  eg,,  a  mortgagee  taking  possession  witn  bills  in  his  hands  for  aU 
interest  due,  which  were  aftemra^  dishonoured,  was  not  liable  to  rests : 
DiA^on  y  Laird,  4  D.  &  S.  676. 

Bests  may  be  directed  by  way  of  penalty — e.g.,  where  the  mortgagee  has 
set  m  an  unfounded  claim  to  the  equity  of  redemption,  or  when  oyerpaid 
baa  denied  satisfaction  of  the  mortgage :  Incorpd.  Socy.  y.  Richards,  2  Dr.  & 
War.  258 ;  Montgomtry  y.  CdUana,  14  Sim.  79 ;  and  see  National  Bank  of 
jAu$trala9ia  y.  United  Hand-in^Hand,  4  App.  Ca.  391. 

Annual  rests  cannot  be  made  in  taking  tne  account  unless  directed  by  the 
judgment:  see  Webber  y.  Hunt,  1  Msdd.  13;  Donovan  y.  Fricker,  sup.; 
BcholeflM  V.  Ingham,  1  C.  P.  Coop.  477. 

But  if  at  a  later  stage  of  the  action  it  appears  that  the  mortgage  debt  has 
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been  paid  off  by  receipt  of  rents  and  profits  during  the  mortgagee's  pos- 
session, annual  rests  may  be  directed  from  the  time  when  the  mortgage 
appeared  to  have  been  paid  off :  Wilson  y.  Metcal/,  Buss.  230 ;  Aahw&rth  t. 
Lordy  36  Ch.  D.  545  (see,  however,  Davis  v.  -Way,  19  Ves.  383). 

Where  the  decree  directed  annual  rests,  and  that  as  often  as  the  rents 
exceeded  the  interest  they  should  go  in  reduction  of  principal,  it  was  held 
that  the  rests  should  commence  m>m  the  first  payment  exceeding  ihe 
interest,  and  that  subsequent  rests  should  be  made  at  each  year's  end  from 
that  time :  Binnington  v.  Harwood,  T.  &  B.  477 ;  and  see  Hcighington  y. 
Grant,  5  My.  &  Or.  258 ;  Yates  y.  Ramhly,  cited  in  1  Madd.  14 ;  Cdham  t. 
West,  Forms  2,  3,  sup.  pp.  1956,  1957. 

A  mortgagee  in  possession  who  holds  oyer  after  he  has  been  paid  his  debt 
and  all  arrears  of  interest  will  be  charged  with  the  excess  received  and 
interest  on  tiie  balance :  Quarrell  v.  Beck/ord,  1  Madd.  269 ;  Lloyd  y.  Jones, 
12  Sim.  491 ;  Montgomery  y.  CaUand,  14  Sim.  79 ;  and  that  this  rule  applies 
to  a  mortgagee  not  in  possession  who  had  been  overpaid  and  resists  reckmp- 
tion,  see  Smith  v.  Pilkingtonf  1  D.  F.  &  J.  120. 

Bests  will  be  made  upon  the  amount  of  an  occupation  rent  as  well  as  jxpcm 
rente  and  profits :   Wilson  v.  Metcalfe,  sup,  p.  1957. 

And  see  further  as  to  rests,  Fish.  Moxt.  849  et  seq, ;  Bobbins,  1207  ei  ae;. 

JUST  AIXOWAirOES. 

In  taking  the  account  between  mortgagor  and  mortgagee,  all  just  allow- 
ances  will  be  made  without  any  direction  for  that  purpose  in  the  judgment 
or  order :  O.  xxxni,  8 ;  and  under  the  ordinary  judgment  any  smiis 
properly  included  under  the  terms  of  the  contract  contained  in  the  mort- 
gage deed  may  be  claimed  by  the  mortgagee  as  just  allowances  without  any 
direclion  in  the  judgment  for  that  purpose:  Blackford  y.  Davis,  4  Gh.  904; 
and  see  Wilkes  v.  bunion,  7  Ch.  D.  188 ;  Tipton  Qrem  Co.  y.  Tipton  Moat 
Co.,  Ih.  192. 

Where  land  subject  to  a  foreclosure  action  was  taken  compulsorily,  and 
the  compensation  money  paid  into  Court,  the  Court  declinea  to  add  an 
express  direction  for  the  allowance  to  the  mortgagee  of  extra  costs  (beyond 
those  allowed  on  taxation  between  himself  and  the  public  body)  of  the  in- 
quiry to  assess  compensation :  Bees  v.  Met.  Bd.  of  Works,  14  Ch.  D.  372. 

The  mortgagee  is  entitled  to  charge  against  the  estate  the  expenses  of 
defending  me  title  to  the  estate  for  the  oenefit  of  all  parties  interested  in 
the  equity  of  redemption,  but  not  of  defending  his  own  title  to  the  mort- 
gage unless  the  parties  interested  in  the  equity  of  redemption  have  con- 
cun^dd  in  or  assisted  the  litigation :  Parker  y.  Watihins,  Joh.  133. 

Insurance — Fines,  (fee] — Sums  paid  for  insuring  the  property  cannot,  in  the 
absence  of  special  contract,  be  charged  against  the  mor^ged  estate:  BeUamm 
y.  Brickenden,  2  J.  &  H.  137 ;  Brook  v.  Stone,  13  W.  B.  401 ;  34  Ii.  J.  du 
251 ;  12  L.  T.  114 ;  Dobson  v.  Land,  8  Ha.  216. 

But  in  ScholefieldY.  Lockwood,  11 W.  B.  555 ;  33  L.  J.  Ch.  106 ;  9  Jur.  N.  S. 
1258 ;  8  L.  T.  407,  though  the  mortage  deed  contained  no  express  powers 
for  that  purpose,  sums  expended  in  insuring  the  property  were  allowed  to 
the  morl^gee  in  possession  under  the  usual  direction  lor  ail  just  allo^wances. 

By  the  Conveyancing  Act,  1881,  s.  19  (replacing  and  extending  23  &  24y. 
c.  145,  s.  11),  a  mortgagee,  where  the  mortoa^  is  by  deed,  but  subject  to 
the  terms  and  provisions  of  the  deed,  and  omy  if  and  so  far  as  the  oontr&zT 
is  not  therein  expressed,  is  empowered,  at  any  time  after  the  date  of  ^ 
mortage  deed,  to  insure  againsi  fire  any  buildings  or  insurable  property 
forming  part  of  the  mortgaged  property,  and  the  premiums  are  to  be  a  cm 
on  the  property  in  addition  to  the  mortgage  money,  and  with  interest  at 
same  rate.  Sect.  23  of  the  same  Act  contains  provisions  as  to  the  amount  of 
the  insurance,  the  cases  in  which  it  may  be  effected,  and  the  application  ol 
the  insurance  money. 

Mortgages  of  a  policy  of  life  assurance  which  has  been  settled  are  entitied 
to  be  repaid  sums  advanced  by  them  for  payment  of  premiums  to  keep  the 
policy  on  foot,  with  interest  at  4  p.  c,  and  m>m  the  death  of  the  tenant  lor 
Bfe  at  5  p.  c. :  Oill  y.  Downing,  17  Eq.  316 ;  and  in  Bdlamy  y.  Brickendimy  % 
J.  &  H.  137,  under  the  direction  (then  usual)  for  payment  of  what  alioald  be 
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found  due  for  piinoipal,  interest,  and  costs,  the  mortgagee  was  entitled  to 
charge  interest  at  4  p.  c.  on  all  premiums  paid  by  him  upon  a  life  policy 
(delivered  as  a  further  security)  within  six  years  before  the  certificate. 

So  where  the  assuring  society  were  the  mortgagees,  and  had,  on  the 
mortgagor  failing  to  pay  the  premiums,  debited  his  accoimt  with  the  annual 
amounts  and  added  them  to  the  mortgage  debt,  they  were  allowed  the  sums 
so  entered :  E.  FUzwilliam  v.  Price,  4  Jur.  N.  S.  889.  See  also  Oihson  v. 
Wdlesky,  7  May,  1832,  A.  2629,  for  the  allowance  to  a  mort^;agee  of 
premixuns  paid  on  a  life  policy,  with  interest  at  the  mortgage  rate ;  and  see 
inf.  p.  2007. 

But  the  princi|>le  of  salvage  does  not  apply  to  such  a  policy,  and  the 
owner  of  the  equity  of  redemption,  by  pavmg  premiums,  wiU  acquire  no 
Hen  in  priority  to  tlie  mortgage  debt,  even  though  he  paid  under  l^e  belief 
that  he  nad  bought  the  mortgagee's  interest :  Falcke  v.  Scottish  Imperial  Ins, 
Co.,  34  Ch.  D.  234,  0.  A. ;  and  see  -Be  Power's  Policies  (1899),  1  I.  K  6,  0.  A. 

On  the  same  principle,  sums  laid  out  for  the  benefit  of  the  estate  or  in 
perfecting  the  security — e,g.,  fines  for  the  renewal  of  leases :  Manlove  v.  BaU, 
2  Yer.  84 ;  iMcon  v.  Mertins,  3  Atk.  4 ;  HamilUm  v.  Denny,  1  Ba.  &  B.  202  ; 
or  fines  and  fees  on  the  admission  of  the  heir-at-law  of  the  deceased  mort- 
gagee of  copyholds :  Ledger  v.  Oroome,  M.  K,  16  Nov.  1778,  B.  88 ;  and 
also,  as  part  of  the  mortgage  contract,  fines  in  a  building  society  mortgage : 
Ptavident,  ifec.  Society  v.  Oreenhill,  9  Ch.  D.  122 ;  PilkingUm  v.  Baker  (2), 
W.  N.  (77)  210 — have  been  allowed  with  interest;  and  see  Mainland  v. 
Ufiohn^  41  Ch.  D.  126,  and  v.  sup.  BuckneU  v.  Vickery,  64  L.  T.  701. 

Land  TaxJ] — Sums  paid  b^  mortgagee  for  redemption  of  land  tax  charged 
on  the  mortgaged  proper^  vml  be  allowed :  seo  Knowles  v.  CJiapman,  M.  ±L, 
86  April,  1815,  A.  1021,  Form  11,  sup.  p.  1960. 

Management.'] — ^Under  special  oirGumstances  mortgagees,  with  a  power  to 
''manage,"  in  possession  of  a  block  of  residential  apartments,  managed 
■omewhat  like  a  dub,  were  allowed  losses  incurred  in  management,  not  only 
oat  of  tiie  Tents,  but  out  of  surplus  proceeds  of  sale :  Bcmpas  v.  King,  83  Gh. 
D.  277,  0.  A. 

RenUJ] — ^Mortgagee  in  possession  will  not  be  allowed  anything  for  per- 

nal  trouble  in  receiving  the  rents:  Bonithon  v.  Hockmore,  1  Yer.  316; 
Xangsiaffe  v.  Fenwick,  10  Yes.  405 ;  Godfrey  v.  Watson,  3  Atk.  518 ;  and  can 
derive  no  profit  or  bonus  from  the  transaction  notwithstanding  an  agreement 
•^th  the  mortgagor  for  that  purpose:  French  v.  Baron,  2  Atk.  120;  Barrett 
T.  HarUey,  2  £a.  789 ;  Chambers  v.  Goldvnn,  9  Ves.  271 ;  where  it  is  said 
tliat  such  a  stipuJation  would  tend  to  usury  and  be  oppressive. 

^  fortiori,  where  the  mortga^,  bb  the  mortga^r's  solr,  prepared  the 
mortgage  deed  and  inserted  the  stipulation  for  commission  in  tne  mortgage 
deed :  Eyre  v.  Hughes,  2  CL  D.  148 ;  and  see  Comyns  v.  C7.,  I.  £.  5  Eq.  583. 

rf  ,  however,  the  collection  of  the  rents  be  troublesome,  though  he  cannot 
stipiilate  for  any  personal  benefit  for  himself  beyond  the  interest,  he  may 
Btxpulate  for  the  appointment  of  a  receiver,  and  may  appoint  a  bailijff  or 
uent  to  be  paid  by  tiie  mortgagor :  see  Eyre  v.  Hughes,  2  Ch.  D.  148 ; 
^^safnbers  v.  Qcidwin;  Godfrey  v.  WaUon;  Langstaffe  v.  Fenvnck,  sup,;  Union 
SeBnJk  of  London  v.  Ingram,  16  Ch.  D.  53 ;  or  in  lieu  of  taking  possession 
>tytain  the  appointment  of  a  receiver :  sup.  Vol.  1  p.  783 ;  but  not,  semMe,  if 
^e  takes  possession  and  desires  to  relinquish  it :  Be  Prytherch,  P,  v.  Williams, 
12  Oil.  D.  590;  but  see  Mason  v.  Westohy,  32  Ch.  D.  206;  and  in  a  proper 
;A0e  an  allowance  of  5  p.  c.  to  aeents  for  receiving  rents  and  managing  the 
^xmBttf  will  be  sanctioned  in  twng  the  mortgagee's  accounts :  Union  Bank 
sf  ^Aynaan  v.  Ingram,  16  Ch.  D.  53. 

^J^cypation  Rent,"] — ^To  charge  a  mortgagee  iu  possession  with  an  occu- 
M^^on  rent  the  mortgagor  moA  allege  and  show  not  only  that  the  mortgagee 
ji^  tyeen  in  possession  of  the  mortgaged  premises  and  in  receipt  of  the  rents, 
nx^  thst  he  has  actually  occupied :  Trulock  v.  Bohey,  15  Sim.  265,  576.    And 

xnortffogee  in  possession,  having  sold  under  his  power  of  sale,  was  not 
l^jkX^^ed  with  an  occupation  rent  in  respect  of  his  having  let  the  purchaser 

before  ^  appointed  day:  ShepardY*  Jones,  21  Ch.  D.  469,  C.A. 
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Bepairs  and  ImprovenierdsJ] — In  taking  the  acoounts  against  a  morieagee 
in  possession,  sums  expended  by  him  in  necessary  repairs  will  be  induded 
under  **  just  allowances  " ;  but  for  the  allowance  of  sums  properly  expended 
in  substantial  repairs  or  permanent  improvements  there  must  be  an  expren 
direction  in  the  judgment  founded  on  proofs  at  the  trial :  Tipton  Green  Co.  v. 
Tipton  Moat  Co,,  7  Oh.  D.  192;  Sandon  v.  Hooper,  6  Beav.  246;  Quamiiy. 
BecJcford,  14  Ves.  177  ;  Wehh  v.  Roche,  2  Sc.  &  L.  676 ;  Pelley  v.  BoMomht,  11 
W.  E.  706;  13  W.  E.  306;  34  L.  J.  Ch.  233;  11  Jur.  N.  S.  52 ;  SchoUfiddi. 
Lockwood,  11  W.  E.  555 ;  Eyre  y.  Hughes,  2  Ch.  D.  148;  and  on  prima  fam 
evidence  an  inquiry  will  be  directed  whether  the  outlay  has  iiuareased  tke 
value  of  the  property:  Shepard  v.  Jones,  21  Ch.  D.  469,  C.  iL,     And  the 
improvements,  though  made  with  the  mortgagor's  sanction,  must  not  be 
such  as  to  improve  him  out  of  the  property :  Sandon  y.  Hooper,  6  Beav.  246; 
and  see  Fish.  Mort.  948 ;  but  notice  to  the  mortgagor  is  only  essential  fortlM 
purpose  of  showing  that  he  acquiesced  in  the  expenditure :  Shepard  y.  Jwm, 
sup, ;  Sandon  v.  Hooper,  eup, ;  and  a  second  mortgagee  in  possession  is  Dot 
entii^ed,  as  against  the  first  mortgagee,  to  any  charge  or  lien  in  respect  d 
permanent  improvements :  Landowners  W.  of  Engkmd,  Ac  Co,  y.  Ashfird, 
16Ch.  D.  411. 

A  mortga^  who  has  effected  permanent  improvements  after  jadgmeni 
for  redemption  will  not  be  fixed  with  an  increasea  occupation  rent  onleas  hia 
expenditure  is  allowed :  Bright  v.  Camj^heU,  54  L.  J.  Ch.  1077 ;  53  L.  T.  428. 

Interest  has  in  some  cases  been  given  on  sums  expended  in  necesouy 
repairs  on  the  mortgaged  property  at  the  same  rate  as  in  the  maitege: 
Eyre  v.  Ht^hes,  V.-C.  B.,  9  Feb.  1876,  A.  374;  2  Ch.  D.  148,  164 ;  sSngj. 
Kitchener,  Form  6,  sup.v,  1958 ;  and  see  Lalyy.  Potts,  20  July,  1786,  K  506; 
Hoare  v.  Newland,  Y.-C.  K.  B.,  4  Deo.  1852,  A.  371 ;  though  it  is  not  tiie 
general  practice :  Elisha  y,  E,,M.,  E.,  14  Feb.  1812,  A.  1063;  Quarrdl  r, 
Beckford,  27  July,  1803 ;  Hansard  v.  Hardy,  M.  E.,  3  Feb.  1812,  A.  1148; 
Olencross  y.  Pulman,  Form  7,  sup,  p.  1959 ;  Pawley  y.  Colyer,  Jj,  JJ.,  4  Aug. 
1863,  B.  2698. 

It  would  seem,  by  analogy  to  the  rule  as  to  annual  rests,  that  if  the  lendB 
received  by  mortgagee  in  possession  are  more  than  sufficient  to  oa?er  the 
repairs  and  to  keep  down  the  interest,  he  will  not  be  allowed  interest  on  tie 
money  so  expended ;  but  if,  on  the  other  hand,  the  rents  have  bean  in- 
sufficient,  and  he  has  been  out  of  pocket  by  keeping  the  mortgaged  ptxiuetty 
in  repair,  it  is  reasonable  that  interest  should  be  allowed  on  such  ezpenmtore 
out  of  pocket. 

Sales,"] — ^The  mortgagee  will  be  allowed  the  expenses  of  sales,  and  d 
receiving  the  purchase-money  in  accounting  for  such  purchase-moiw^. 
If  he  is  a  member  of  the  firm  of  auctioneers  by  whom  the  property  a 
sold,  commission  will  not  be  allowed :  Matthison  y.  Clarke,  3  Drew.  3 ;  asi 
see  Be  Doody,  Fisher  y.  D,,  62  L.  J.  Ch.  14,  20;  unless  the  sale  is  under  tii9 
direction  of  the  Court :  Arnold  v.  Gamer,  2  Ph.  231.  He  cannot  stipulate  Iff 
commission  on  a  sale  of  the  mortgaged  property  in  addition  to  his  *»gpwMa* 
of  sale:  Eyre  v.  Hughes,  2  Ch.  D,  148 :  Broad  v.  Sdfe,  9  Jur.  N.  S.  885;  hA 
a  commission  or  bonus  may  be  bond  fide  stipulated  for  as  part  of  t^e  mot- 
gage  contract:  Mainland  v.  Upjohn,  41  Ch.  D.  126;  General  IHsotmni  tmi 
Credit  Co,  v.  Glegg,  22  Ch.  D.  549 ;  Potter  v.  Edwards,  26  L.  J.  Ch.  468 ;  vA 
V,  sap,  pp.  1930,  1931. 

If  in  selling  l^e  proj>erty  he  does  not  use  proper  precautions  to  obtain  tie 
best  price,  mortgagee  m  possession  is  liable  to  be  cnarged  with  tiie  dtfFeicnct 
between  tiie  price  lor  which  the  property  is  sold  and  tnat  which  would  have 
been  fixed  for  a  reserved  price  if  sold  under  a  judgment :  Wtlff  y.  Vandenm^ 
17  W.  E.  547,  Form  16,  sup,  p.  1962,  and  v,  sup,  p.  1973. 

The  proceeds  of  sale  must  be  applied  in  payment  of  interest  and  coela,  aai 
then  the  balance  must  either  be  paid  to  the  mortgagor,  or  applied  in  redoetK& 
of  principal :  Thompson  v.  Hudson,  10  £q.  497. 

As  to  the  allowance  of  auctioneers'  charges,  where  the  sale  is  subject  totibe 
control  of  the  Court,  see  Re  Wal/ord,  W,  v.  W,,  W.  N.  (89)  23. 

Ship,"] — In  an  action  to  redeem  the  mortgage  of  a  ship,  the  expenses  flf 
taking  and  holding  possession  of  the  ship  are  properly  ^largeable  as  j^st 
allowances  under  0.  xxxm,  8,  without  any  direction  in  the  judgment  tf 
order  for  that  purpose :  Wilkes  y.  Saunion,  7  Ch.  D.  188. 

A  mortgagee  who  has  taken  possession  of  a  ship  will  not  be  charged  wsft 


I 

i 


SfiCT.  uiJ]    Successive  Redemptions  and  Foreclosures.      1979 

wilful  default  for  not  concxuing  in  a  hazardous  charteiparty:  Samuel  v.  JoneSf 
7  L.  T.  760. 

WagU— Timber — Mines,"] — ^Mortgagee  in  possession  cannot  commit  waste  on 
the  estate  unless  the  security  is  defective,  in  which  case  the  waste  must  be  in 
its  nature  productive  of  money,  which  should  be  applied  in  relief  of  the 
estate ;  ana  if  the  proceeds  are  not  so  applied,  the  mortgagor  may  restrain 
the  waste :  Farrant  v.  Lovd,  3  Atk.  723 ;  Millett  v.  I>avv,  31  Beav.  471 ;  but 
the  opening  of  a  mine  or  quarry  by  the  owner  of  the  inneritance,  while  still 
in  actual  possession,  will  enure  for  the  benefit  of  the  mortgagee :  Elias  v. 
Bnowdan  alaie  Co.,  4  App.  Ga.  454. 

If  morigaffee  opens  nunes  or  quarries,  he  will  be  charged  with  the  gross 
receipts,  ana  disallowed  the  costs  of  severance  and  other  expenses :  Hughes  v. 
Williams,  12  Ves.  492;  Thomey croft  v.  Orockett,  16  Sim.  445;  Taylor  v.  Mostyn, 
S3  Ch.  D.  226,  G.  A. 

And  an  inquiry  was  granted  with  reference  to  alleged  flooding  of  mines  by 
improper  works,  so  as  to  enable  the  mortgagors  to  charge  for  the  injury  in 
their  accounts:  Taylor  y.  Mostyn,  33  Gh.  I>.  226,  G.  A. 

But  if  the  security  is  insufficient,  he  is  entitled  to  make  the  most  of  the 
pcoperty  for  the  puipose  of  realizing  what  is  due  to  him,  and  may  accordingly 
open  mines  and  cut  timber,  and  "^inll  only  be  hable  to  account  for  the  net 
pfTofitB :  Mill^  V.  Davy,  31  Beay.  470. 

Before  taking  possession  of  mines,  mortgagees  are  not  answerable  in  respect 
of  acts  of  trespass  and  improper  appropriation  of  adjoining  minerals  by  meir 
mortgagor ;  bdt  they  cannot  avail  themselves  of  any  faoihties  thus  acquired : 
F&wSl  V.  Aihm^  A1S,,&Z.  343. 

And  Bee  Fish.  Mort  842 ;  Bobbins,  804. 


Sbctiok  m. — SuocEssiYS  Sbdemptioks  and  Foreclosurbs. 

1.  First  Mortgagee  y.  Second^  and  Mortgagor*. 

1.  AoooTTVT  of  what  is  due  to  the  Pita  under  and  by  virtue  of  their 
mortgage  in  the  pleadings  mentioned,  and  for  their  costs  of  action,  to  be 
taxed — "And  Let  upon  the  Deft  K.  [second  mortgagee]  paying  to  the  Pits 
what  shall  be  certified  to  be  due  to  them  as  aforesaid,  within  six 
months  after  &c.,  at  such  &o.,  the  Pits  reconvey  the  mortgaged  here- 
ditaments, free  and  dear  &c.,  and  deliver  all  deeds  and  writings  &c. ; 
But  in  default  of  the  Deft  K.  paying  to  the  Pits  what  shall  be  certified 
to  be  due  to  them  aa  aforesaid,  by  the  time  aforesaid,  the  Deft  K. 
is  from  thenceforth  to  stand  absolutely  debarred  and  foreclosed  &c. ; 
2.  And  in  case  of  such  foreclosure,  Let  the  Pits'  subsequent  interest 
be  computed  &c. ;  And  Let  their  subsequent  costs  be  taxed ;  And  Let 
upon  the  Defts  W.  F.  and  J.  F.  [marigagors]  paying  to  the  Pits  what 
oihalL  be  certified  to  be  due  to  them  as  aforesaid,  together  with  such 
•abeequent  interest  and  costs  as  aforesaid,  within  three  months  after 
(the  Master  shall  have  made  his  subsequent  certificate),  at  such  ftc, 
the  Pits  reconvey  the  said  mortgage  hereditaments,  free  and  clear  &o., 
and  deliyer  all  deeds  Ac.  to  the  Defts  W.  F.  and  J.  F.,  or  as  they  shall 
appoint;  But  in  default  of  the  said  Defts  paying  to  the  Pits  what  shall 
l>e  certified  to  be  due  to  them  as  aforesaid,  by  the  time  aforesaid,  the 
•aid  Defts  W.  F.  and  J.  F.  are  from  thenceforth  to  stand  absolutely 
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debarred  &c. ;  3.  But  in  case  the  Deft  K.  shall  redeem  the  Pita  (tiie 
said  mortgaged  hereditaments),  Let  subsequent  interest  be  computed 
on  what  the  Deft  K.  shall  have  so  paid  to  the  Fits;  And  Let  an  aeconni 
be  taken  of  what  is  due  to  the  Deft  K.  imder  and  by  yirtue  of  bis 
mortgage  in  the  pleadings  mentioned,  and  for  his  costs  of  this  action, 
to  be  taxed,  &c. ;  And  Let  upon  the  Defts  W.  F.  and  J.  F.  paying  to 
the  Deft  K.  what  he  shall  have  so  paid  to  the  Fits,  together  with  what 
shall  be  certified  to  be  due  to  him  in  respect  of  such  subsequent  intenst 
thereon  as  aforesEud,  and  also  what  shall  be  certified  to  be  due  to  the 
Deft  K.  on  his  said  mortgage,  and  for  his  costs  as  aforesaid,  wiAun 
three  months  after  &c.,  at  such  &c.,  the  Deft  K.  reconvey  &c.,  and 
deliver  all  deeds  &c.  to  the  Defts  W.  F.  and  J.  F.,  or  as  they  shall 
appoint ;  but  in  default  of  the  Defts  W.  F.  and  J.  F.  paying  to  the 
Deft  K.  the  amount  paid  to  the  Pits  and  what  shall  be  so  certified  to 
be  due  by  the  time  aforesaid,  the  said  Defts  W.  F.  and  J.  F.  are 
from  thenceforth  to  stand  absolutely  debarred  &c." — ^Liberty  to  appij. 
—See  Barnes  v.  Fox,  L.  0.,  28  June,  1776,  A.  608. 
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2.  Abstract  of  a  like  Judgment — lirst  Mortgagee  in  Possession  againd 
Secondy  Thirdy  Fourth^  Fyth  Mortgagees  and  Mortgagor. 

1.  AooouNT  of  what  is  due  to  the  Pits  [_Jirst  mortgagees]  &c.,  and  lor 
their  costs  of  this  action  to  be  taxed  &c.    Account  of  rents  and  pn^ 
of  the  mortgaged  hereditaments  received  by  the  Pits  on  the  footing  of 
wilful  default,  with  direction  to  deduct  &c.  what  shaU  be  owing  on 
such  last-mentioned  account  of  rents  and  profits  from  what  ahall  be 
found  due  to  the  Pits  as  aforesaid,  the  balance  due  to  I^ts  to  be 
certified  [Form  2,  sup.  p.  1896].    And  upon  Defts  0.  and  D.  \exar  ami 
executrix  of  the  second  mortgagee]  paying  to  the  Pits  the  balance  whicb 
shaU  be  certified  to  be  due  to  them  within  six  months  from  the  date  of 
the  certificate  &c..  Let  Pits  reassure  the  several  hereditaments  &c.,  aod 
deliver  up  all  deeds  &c.  to  Defts  0.  and  D.,  or  to  whichever  of  them 
shall  redeem  the  said  mortgaged  hereditaments,  or  to  whom  they  or 
she  shall  appoint;  But  in  default  of  0.  and  D.,  or  either  of  them, 
making  such  payment  as  aforesaid,  by  the  time  aforesaid,  they  are  to 
stand  thenceforth  absolutely  debarred  and  foreclosed;  2.  in  case  of 
such  foreclosure  Pits'  subsequent  interest  to  be  computed  and  subse- 
quent costs  to  be  taxed,  and  the  subsequent  account  of  rents  sad 
profits  to  be  carried  on,  and  the  amount,  if  any,  due  in  respect  tiiereol 
to  be  deducted  &c. ;  And  upon  Deft  0.  [third  mortgagee  m  his  incs 
right]  paying  to  Pits  what  on  taking  such  accounts  shall  be  oertififld 
&c.,  within  three  months  from  the  date  of  the  subsequent  c^rtifioate  te 
— ^Direction  for  Pits  to  be  redeemed  by  0.,  and  in  default  C.  to  stasd 
foreclosed;  8.  And  in  case  of  such  foreclosure  compute  Pita'  sofaee- 
quent  interest,  and  tax  subsequent  costs,  and  cany  on  sabaequeat 
account  of  rents  and  profits  &c. ;  Deft.  £.  [fourth  mortgagee]  to  redaiB 
Fits  within  three  months  from  the  date  of  the  subsequent  oortifbcsl^ 
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but  in  default  E.  to  stand  foreclosed;  4.  And  in  case  of  such  fore- 
doenre  compute  Fits'  subsequent  interest  &c. ;  Deft  F.   \_Jifth  mort- 
gagee]  to  redeem  Fits  within  three  months,  but  in  default  F.  to  staud 
foreclosed;  5.  And  in  case  of  such  foreclosure  compute  &c;  Deft  B. 
[mortgagor]  to  redeem  Fits  within  three  months  or  be  foreclosed; 
6.  But  in  case  Defts  0.  and  D.  [second  mortgagees']  redeem,  compute 
subsequent  interest  on  what  the  said  Defts  shall  so  pay  to  Fits, 
and  ti^e  an  account  of  what  is  due  to  0.  and  D.  on  their  mortgage 
and  for  their  costs  of  this  action,  to  be  taxed  &c. ;  And  in  case  C.  and 
D.  shall  have  entered  into  possession  of  the  mortgaged  premises  so 
redeemed  by  them,  an  account  of  the  rents  and  profits  received  by 
them  on  the  footing  of  wilful  default  &c. ;   0.  [third  mortgagee]  to 
redeem  0.  and  D.  within  three  months  or  be  foreclosed ;  7.  And  in 
case  of  such  foreclosure  compute  subsequent  interest  and  tax  subse- 
quent costs  of  0.  and  D.,  and  take  account  of  what  is  due  to  them  on 
their  securily,  and  (if  necessaiy)  carry  on  the  subsequent  account  of 
rents  and  profits ;  And  Let  the  amoimt  due  in  respect  thereof  be  de- 
ducted in  manner  aforesaid,  and  the  total  amount  due  to  G.  and  D.  be 
certified;  E.  to  redeem  0.  and  D.  within  three  months  or  be  fore- 
closed; 8.   And  in  case  of    such  foreclosure    compute    subsequent 
interest  and  subsequent  costs  &c.  of  0.  and  D. ;  F.  to  pay  0.  and  D. 
-within  three  months  or  be  foreclosed;  9.  And  in  case  of  such  fore- 
closure compute  subsequent  interest  and  subsequent  costs  &c.  of  0. 
and  D.,  and  if  necessaiy  cany  on  the  subsequent  account  of  rents  and 
profits  &c. ;  B.  to  redeem  0.  and  D.  within  three  months  or  be  fore- 
dosed  ;  10.  But  in  case  G.  [third  mortgagee]  redeem,  compute  subse- 
quent interest  on  what  he  shall  pay  G.  and  D. ,  and  take  an  account  of 
what  is  due  to  him  on  his  security  and  for  costs,  and  in  case  he  shall 
have  entered  into  possession  an  accoimt  of  rents  &c.  {sup,) ;  E.  [fourth 
mortgagee]  to  redeem  G.  within   three    months    or    be  foredosed; 
11.  And  in  case  of  such  foredosure  compute  subsequent  interest  and 
Bubsequent  costs  of  G.,  and  (if  necessary)  carry  on  the  subsequent 
account  of  rents  and  profits ;  F.  [Ji/th  mortgagee]  to  redeem  G.  within 
three  months  or  be  foredosed;  12.  And  in  case  of  such  foreclosure 
compute  subsequent  interest  and  subsequent  costs  of   G.,   and  (if 
necessaiy)  cany  on  &c. ;  B.  [mortgagor]  to  pay  within  three  months  or 
be  foredoeed ;  13.  But  in  case  E.  [fourth  mortgagee]  redeem,  compute 
subsequent  interest  on  what  he  shall  pay  G.,  and  take  an  account  of 
what  is  due  to  him  on  his  security  and  for  costs,  and  in  case  he  shall 
haTC  entered  into  possession,  an  account  of  rents  &c.  (sup.) ;  F.  [ffth 
mortgagee]  to  redeem  E.  within  three  months  or  be  foredosed ;  14.  And 
in  case  of  such  foreclosure  compute  subsequent  interest  and  subsequent 
costs  of  E.,  and  if  necessary  carry  on  &c. ;  B.  to  redeem  E.  within 
three  months  or  be  foredosed ;  15.  But  in  case  F.  redeem,  compute 
aabeequent  interest  on  what  he  shall  pay  E.,  and  take  an  account  of 
what  is  due  to  him  on  his  security,  and  for  costs,  and  in  case  he  shall 
hare  entered  into  possession  of  the  mortgaged  premises  so  redeemed 
bj  him,  an  account  of  rents  and  profits  &c. ;  B.  [mortgagor]  to  redeem 
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F.  within  three  monlihB  or  to  be  foreclosed. — Ingoldshy  y.  Riley ^  M.  R, 
10  Feb.  1873,  A.  1623. 

For  a  like  decree,  see  TJiachvray  v.  Belly  1  Feb.  1840,  B.  1126 ;  Fish.  Mori 
1116;  4th  ed.  1008;  Loveday  y.  Chapman,  V.-O.  H.,  15  March,  1875,  E 
2041 ;  8.  a,  32  L.  T.  689, 


3.  Second  Mortgagee  v.  Firsts  Thirds  a/iid  Mortgagor — Part  of  Mwi^ 
gaged  Property  Leasehold — Legal  Estate  in  Leasehold  outstanding. 

AooouKT  of  what  is  due  to  first  mortgagee,  and  on  payment  by  Rt 
of  amount  certified  to  be  due,  within  six  months  after  &c.,  first  mort- 
gagee to  convey  to  him — ^in  default,  action  to  be  dismissed  with  costs ; 
If  Pit  shall  pay  oS.  first  mortgagee,  interest  to  be  computed  on  what  he 
shall  pay ;  and  an  accoimt  of  what  is  due  on  Fit's  own  mortgage,  and 
for  his  costs  of  action ;  And  on  payment  by  third  mortgagees  within 
three  months  after  &c.,  Pit  to  convey  to  them — ^in  default  they  to  be 
foreclosed ;  If  third  mortgagee  be  foreclosed,  Pit's  subsequent  interest 
and  costs  to  be  computed ;  and  on  payment  by  mortgagor  of  what  Rt 
shall  pay  first  mortgagee,  with  subsequent  interest  and  costs,  and  of 
the  amount  due  on  Pit's  mortgage  within  three  months  after  &c.,  Rt 
to  convey  to  him — ^in  default  mortgagor  to  be  foreclosed ;  If  third  moit- 
gagees  redeem,  accoimt  of  what  they  shall  pay  Pit,  with  interest,  and 
of  their  own  mortgage  debt,  interest,  and  costs ;  And  on  payment  by 
mortgagor  of  what  they  shall  pay  Pit,  and  interest,  and  of  their  own 
mortgage  debt,  and  interest  and  costs,  within  three  months  after  &e^ 
they  to  convey  to  him — in  default  mortgagor  to  be  foreclosed ;  And  ii 
he  be  foreclosed,  direction  for  him  to  take  out  letters  of  admon  to  those 
under  whom  he  derived  title  to  the  leasehold  part  of  the  mortgaged 
premises,  and  assign  the  legal  estate  therein  to  the  party  beooming 
entitled  imder  the  judgment. — ^Liberty  to  apply. — Jackton  ▼.  BreiiaUy 
M.  E.,  14  March,  1795,  A.  241. 

Where  a  second  mortgagee  brings  an  action  to  redeem  the  first  mortgagee, 
and  fails  to  redeem,  the  practice  is  to  dismiss  the  action  with  costs :  HauS  t. 
Furze,  Kay,  J.,  31  Oh.  D.  312. 

In  suit  by  third  mortgagee  against  first  and  second  mortgagees  aai 
mortgagor,  decree  is  that  second  mortgagee  pay  first  mortgagee  or  be  fcoe- 
dosed ;  in  case  of  f  oreclosTire,  Pit  to  pay  first  mortgagee  with  sabeeqme&t 
interest  or  action  to  be  disniissed;  if  second  pay  first  mortgagee.  Pit  to  pay 
him  amount  so  paid,  with  interest,  and  what  snail  be  foimd  due  on  liis  ova 
mortgage  or  action  to  be  dismissed :  if  Pit  pay  second  mortgagee,  mortgagor 
to  pay  Pit  amount  so  paid,  with  interest,  and  what  shall  be  found  due  ai 
Pits  own  mortgage,  or  be  foreclosed:  Duherley  v.  Waring,  M.  B.,  28  Feb. 
1776,  A.  746. 

For  forms  giving  one  time  to  redeem,  v.  sup.  pp.  1896,  1964,  1965. 
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NOTES. 

Where  there  are  more  incumbrancers  than  one,  the  mesne  incombraiieea 
must  successively  redeem  all  prior  to  them,  or  be  foreclosed ;  and  must  be 
redeemed  by,  or  will  be  entitled  to  foreclose,  all  subsequent  to  thexn  :  and  « 
first  mortgagee  seeking  to  foreclose  must  therefore  neoessaxily  ZKuiik»  %[i 
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peraoDB  interested  in  the  equity  of  redemption  parties  to  the  action :  Fisher, 
4th  ed.  817 ;  Moore  v.  Morton,  "w.  N.  (86)  196 ;  9up.  p.  1932. 

A  puisne  mortgagee  may  bring  an  action  to  foreclose  subsequent  incum- 
brancers and  the  mortgagor,  without  making  the  prior  mortgagees  parties ; 
their  rights  will  not  be  affected  in  such  an  action :  Boee  v.  Page,  2  Sim.  472 ; 
Bieharda  y.  Cooper,  5  Beav.  304 ;  Blade  v.  Bigg,  3  Ha.  38 ;  but  he  cannot 
bring  an  action  to  redeem  those  prior  to  himsefi  without  making  all  subse- 
qaent  to  himself  parties. 

In  an  action  by  first  mortgagee  against  second  and  mortgagor,  unless  the 
Pit  i|rove  the  second  mortgage,  he  will  be  only  entitied  at  the  hearing  to  an 
inquiry  as  to  it :  Guardner  y.  Boucher,  13  Beay.  68 ;  and  where  questions  of 
pnorify  aroee  between  the  Defts,  the  puisne  incumbrancers,  an  inquiry  was 
directed :  Duberly  y.  Day,  14  Beay.  9 ;  and  see  Bartlett  y.  Bees,  12  Eq.  395. 

In  BarOeU  y.  Bees,  12  Eq.  395,  1871,  A.  2215,  following  Edwards  y. 
Martin,  V.-O.  K.,  9  Noy.  1858,  A.  451 ;  7  W.  R.  30,  one  time  certain  was 
fixed  for  all  the  Defts  (between  whom  questions  of  priority  arose)  to  redeem 
or  be  foredoeed,  without  prejudice  to  the  rights  of  the  seyeral  Defts  titter  se; 
and  this  has  been  followed  in  General  Discount  and  Credit  Co,  y.  Clegg,  22 
Gh.  D.  549 ;  PlaU  y.  Mendel,  27  Ch.  D.  246 ;  Smith  y.  Olding,  25  Oh.  D.  462 ; 
and  the  practice  appears  now  to  be  settled  that  j/rimd  facie  a  first  mortgagee 
is  entitled  to  a  judgment  limiting  only  one  period  for  redemption :  PUUt  y. 
Mendel,  27  Gh.  1>.  246 ;  Mutual  Life  Aasociatuyn  y.  Langley,  26  Ch.  D.  686 ; 
Young  y.  Jarvia,  Form  3,  mp,  p.  1897 ;  Dan.  1160;  but  see  Leuns  y.  Aberdare  and 
Plymouth  Co.,  53  L.  J.  Ch.  741 ;  50  L.  T.  450 ;  and  that  this  course  will  be 
taken  where  there  is  a  dispute  as  to  the  priorities  of  the  subsequent  mort- 
gagees, see  TufneU  y.  NichoU,  56  L.  T.  152 ;  W.  N.  (87)  52 ;  and  see  Lewis 
V.  Aherdare  and  Plymouth  Co.,  sup, ;  or  where  a  sale  would  leaye  a  yery 
small  marein  for  the  subsequent  incumbrancers,  only  one  of  whom  appears : 
Orijyps  y.  Wood,  51  L.  J.  Ch.  504 ;  or  where  none  of  the  Defts  appear  on 
motion  for  judgment :  DoUe  y.  Manley,  28  Ch.  D.  664  (though  it  is  only 
alleged  that  they  "  claim  to  be  "  entitled  to  chaiges) ;  but  that  under  special 
circomstanoee  uie  Court  will  still  giye  the  seyeral  incumbrancers,  or  the 
owners  or  pxaebaaen  of  the  eaui^  of  redemption,  suocessiye  rights  of 
redemption  in  the  order  in  whicli  tney  acquired  their  charges  or  interests, 
see  Beevor  y.  Luck,  4  Eq.  537,  1867,  A.  2684;  Titley  y.  Davis,  2  Y.  &  C.  C. 
293 ;  Loveday  y.  Chapman,  32  L.  T.  689,  1875,  B.  2041 ;  Bertlin  y.  Gordon, 
W.  N.  f  86)  31  (where  the  subject  of  the  mortgage  was  a  yaluable  reyersionary 
interest  wnich  was  likely  soon  to  fall  into  possession) ;  Mutual  Life  Assoc,  y. 
Langley,  26  Ch.  D.  686 ;  SmUhett  y.  Hesketh,  44  Ch.  D.  161  (action  by  first 
mortgagees  against  a  jointress  and  fourth  mortgagees,  Pits  being  also  third 
mortgageeB) ;  but  see  TufwXt  y.  Nichols,  sup, 

A  period  of  six  montiis  from  the  date  of  the  certificate  has  usually  been 
given  to  the  party  first  entitled  to  redeem,  and  three  months  each  to  the 
sacoeeding  ones :  see  Forms  1,  2,  3,  sup,  pp.  1979 — 1982 ;  Fi^.  Mort.  923, 
924 ;  4th  ed.  950 ;  and  cases  there  cited ;  Bobbins,  1027  et  seq. 

In  Lewis  y.  Aberdare  and  Plymouth  Co,,  53  L.  J.  Ch.  741 :  50  L.  T.  450, 
one  period  of  nine  months  was  giyen  for  redemption  by  mortgagors,  a  co.  in 
limudation,  and  two  sets  of  puisne  incumbrancers. 

in  a  foreclosure  action  against  puisne  mortapagees  and  the  mortgagor,  an 
ofrder  to  foreclose  the  former  absolutely  must  oe  obtained  before  preceding 
to  forecloee  the  mortgagor :  Whitbreaa  y.  LyaU,  8  D.  M.  &  G.  383 ;  and  see 
W^fster  y.  Patteson,  25  Ch.  D.  626. 

Where  the  Pit  mortoagee  has  yalued  his  security  in  the  bankruptcy  of  the 
mortgagor  at  a  sum  less  than  the  mortgage  debt,  the  judgment  ought  to 
abaw  on  the  face  of  it  that  the  official  receiyer  is  entitled  to  redeem  at  a  lees 
0om  than  the  other  Defts:  Knowles  y.  Dibbs,  37  W.  B.  378;  60  L.  T. 
291 ;  W.  N.  (89)  53 ;  see  Form  21,  sup.  p.  1964. 

In  the  case  of  judgment  creditors  who  are  puisne  incombrancers,  the 
mwactioe,  where  there  are  no  intermediate  incumbrances,  has  been  to  giye 
£hem  one  single  right  of  redemption  only :  BcUes  y.  Hilleoat,  16  Beay.  139 ; 
Maddifft  y.  Batmon,  lb, ;  Stead  y.  Banks,  5  D.  ft  S.  560. 

So  also  where  seyeral  subsequent  incumbrances  haye  been  created  on  the 
flwme  day,  the  Judgment  has  giyen  one  right  of  redeii^tion  only  in  respect 
of  them :  see  Long  y.  Stme,  23  L.  J.  Ch.  200 ;  2  Eq.  B.  249 ;  2  W.  B.  183 ; 
80  with  respect  to  different  persons  claiming  under  one  puisne  inoum- 
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branoer  as  his  sab-mortga^iees  and  as  deviBees  of  his  mortgaged  osIiIm 
Tested  in  him  by  mortga^:  see  Loveday  y.  Chapman,  32  L.  T.  689;  or 
claiming  under  the  same  will  or  instrument,  see  Beevor  y.  Luck,  4  £q.  587; 
8.  a.  Sect.  Xni.,  Form  1,  inf.  p.  2082. 

In  an  action  by  a  second  mortokgee  to  redeem  the  first  and  foreclose  tbe 
mortgagor,  the  proper  form  of  juaf;ment  is  that  in  de&iultof  the  Pit  redeem- 
ing, tJie  action  is  to  stand  dismissed  with  costs,  and  there  is  to  be  no 
exception  of  the  mortgagor's  costs :  HaUeU  y.  Furze,  31  Gh.  D.  312. 
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Section  IY. — ^Enlarging  Tdcb  and  Ofsning  Fobeclosubb. 
1.  Common  Order,  Enlarging  Time  on  Motion  before  DefauM, 


ITfon  motion  &c.y  and  upon  hearing  &c.,  and  upon  reading  tlie 
judgment  dated  &c.,  the  Master's  certificate  dated  &o.  [enier  anjf 
affidavits  read^,  Let  the  Deft  A.  pay  to  the  Pit  B.  his  oosts  of  iUi 
application,  to  be  taxed  &c. ;  And  Let,  upon  the  Deft  A.  paying  to  iiie 
Pit  B.  on  or  before  the  —  day  of  —  [time  fixed  for  paying  prineipalf 
interest  and  oosts]^  the  sum  of  £ — ,  certified  to  be  due  to  the  Pit  for 
interest  in  respect  of  his  mortgage  in  the  said  judgment  dated  fc& 
mentioned,  and  for  his  costs  of  this  action  &c.,  the  time  for  the  Defli 
redeeming  the  hereditaments  comprised  in  the  said  mortgage  he 
enlarged  for  six  months ;  And  Let,  upon  such  payment  being  made, 
the  Pit's  subsequent  interest  be  computed,  and  his  subseqaent  oortt 
of  this  action  be  taxed  &c.  [if  account  of  rents  teas  directed.  And  Lei 
the  account  of  the  rents  and  profits  of  the  mortgaged  hereditamenfti 
be  carried  on,  and  the  amount  due  in  respect  thereof  be  deducted 
&c.]  ;  And  Let  a  new  time  and  place  be  appointed  for  payment  cl 
what  shall  be  certified  to  remain  due  to  the  Pit  in  respect  of  his  said 
mortgage,  and  for  subsequent  interest  and  costs  as  aforesaid  \_tf  ae» 
after  such  deduction  as  aforesaid] ;  But  in  default  of  the  said  Daft 
paying  to  the  Pit  the  said  sum'  of  £ —  by  the  time  aforesaid,  the 
said  Deft  is  to  stand  absolutely  foreclosed  &c  [Take  the  words  of  tit 
judgment,"] 

For  an  order  in  a  redemption  suit  enlarging  time  for  a  lortnighti  Fit 
paying  costs  of  the  application,  and  interest  on  the  total  amount,  the  amomii 
certified  to  be  due  being  deposited  in  a  bank,  with  an  undertaking  by  W. 
(not  a  party  to  ihe  suit)  to  pay  off  the  Deft,  if  title  good,  see  Hart  y.  SfinskaSt 
V.-C.  M.,  18  July,  1872,  A.  2045. 

For  order  enlarging  time  to  redeem,  pending  appeal,  on  terms  of  paymist 
of  costs  of  suit  to  the  mortgasee,  and  on  paying  principal  and  interest  isftft 
Court  to  be  invested  in  Consols,  the  dividends  to  be  paid  to  the  mortgage^ 
he  undertakinff  to  refund  if  the  decree  should  be  reversed,  the  inYeetBieBi 
being  at  the  tlbk  of  the  mortgagor,  see  Finch  v.  Shaw,  20  Beav.  656. 

For  forms  of  application,  see  D.  C.  F.  775  et  $eq. 


2.  JFhere  Mortgagee  hoe  received  Rente. 

Lbt  the  time  for  the  Deft  A.  to  redeem  the  mortgaged  premiaee  he 
Qolarged  until  dbc.  i^Two  months)\  And  Let  subsequent  intexeflt  bt 
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computed  and  the  account  of  rents  and  profits  be  carried  on ;  And  Let 
wiiat  shall  appear  to  be  due  on  the  said  account  of  rents  and  profits  be 
deducted  from  what  shall  be  certified  to  be  due  for  principal,  interest, 
and  costs,  and  subsequent  interest,  and  the  balance  be  certified ;  And 
Let,  upon  the  Deft  A.  paying  to  the  Fit  B.  what  shall  be  certified  to  be 
due  for  principal,  interest,  and  costs,  after  such  deduction  as  aforesaid, 
within  &c.,  from  the  date  of  the  Master's  certificate,  at  such  time 
and  place  as  shall  be  thereby  appointed,  the  Pit  reconvey  &c.  [Form  1, 
tup.  p.  1895].— See  Alder  v.  Foster y  M.  B.,  15  Dec.  1842,  A.  280; 
S»  C,  nom.  Alden  y.  Foeter^  5  Beay.  592 ;  Freeman  v.  Smithy  Fry,  J., 
27  Sept  1877,  A.  1782. 

For  the  like  order  at  Chambers,  see  E.  Cork  v.  Biiaaell,  Y.-O.  M.,  at 
Gliambers,  17  March,  1873,  A.  1232. 


8.  Meeeiver  dUcharged — Balance  paid  to  Mortgagee — Time  enlarged 

— Buhaequent  Interest 

XTpoh  the  application  of  the  Pit,  and  it  appearing  by  the  affidavit  of 
Ac.  that  the  Deft  did  not  attend  at  the  time  and  place  fixed  by  the 
Master's  said  certificate  to  pay  the  amount  thereby  certified  to  be 
due  to  the  Pit,  and  the  Pit  by  his  solr  alleging  that  there  is  a  balance 
now  in  the  hands  of  the  receiver  appointed  by  an  order  dated  &o.,  to 
which  the  Pit  is  entitled. — Discharge  receiyer  and  direct  him  to  pass 
his  final  account,  and  within  such  time  as  shall  be  fixed  by  the 
Master's  certificate  of  the  allowance  of  such  account  pay  the  balance 
which  shall  thereby  be  certified  to  be  due  from  him  to  the  Pit 
instead  of  into  Oourt  as  directed  by  the  said  order  dated  &c. ;  Upon 
0ach  payment  yacate  recognizance  ftc. ;  And  Let  the  Pit  be  at  liberty 
to  go  into  possession  of  the  mortgaged  hereditaments  and  premises  \ 
And  Let  the  time  for  the  Deft  redeeming  the  mortgaged  hereditaments 
in  the  judgment  mentioned  be  enlarged  imtil  one  month  after  the  date 
of  the  certificate  to  be  made  in  pursuance  of  this  order ;  And  Let,  if 
the  Pit  shall  go  into  possession,  the  following  account  be  taken,  that 
is  to  say — (1)  An  account  of  the  rents  and  profits  of  the  hereditaments 
comprised  in  the  Plfs  mortgage  security  receiyed  by  the  Pit  &c. — 
Oompate  subsequent  interest  and  tax  subsequent  costs ;  And  Let  the 
balance  of  the  receiyer's  final  account  to  be  paid  to  the  Pit  as  afore- 
said, and  the  balance  appearing  to  be  due  from  him  on  the  said 
aocx>imt  of  rents  and  profits,  if  taken,  be  deducted  from  what  shall 
appear  to  be  due  to  the  Pit,  under  and  by  yirtue  of  his  mortgage,  and 
for  his  costs  as  aforesaid;  And  Let  the  balance  due  to  the  Pit  be 
certified;  And  Let,  upon  the  Deft  paying  to  the  Pit  such  ultimate 
l>alanoe  within  one  month  from  the  date  of  the  Master's  certificate 
to  be  made  in  pursuance  of  this  order  at  such  time  and  place  &c.,  the 
fit  reoonyey  &c. ;  And  in  default  foredosure. — Clarke  y.  Bellj  North,  J., 
at  Ghambersy  23  Feb.  1888;  A.  339. 
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4.  Time  to  redeem  enlarged — Monet/  in  the  Hands  of  Beceiver  aceaufUed 
for  to  Mortgagee — Further  Interest  waived. 

Upon  motion  &o.  by  coimsel  for  the  Fit,  and  upon  hearing  counsel 
for  the  Defts,  and  it  appearing  that  the  receiver  appointed  in  this 
action  has  received  {certain  sums)  since  the  date  of  the  Master's  cer- 
tificate ;  Let  the  time  for  the  Deft  redeeming  the  mortgaged  heredita- 
ments be  enlarged  until  the  —  day  of  &c. ;  And  the  Pit  by  his  ooonsel 
waiving  any  claim  to  subsequent  interest  and  costs,  and  submitting  to 
be  charged  with  £ —  in  respect  of  the  amounts  already  received  by  tiie 
receiver,  and  of  the  amounts  to  be  received  by  him  up  to  the  said 
—  day  of  &c.,  whereby  the  amount  certified  to  be  due  to  him  will  be 
reduced  to  £ —  ;  Let,  upon  the  Deft  paying  on  the  said  —  day  &c^ 
between  &c.,  at  &c.,  to  the  Pit  the  said  £ — ,  the  Pit  reconvey  &c. ;  But 
in  default  of  the  Deft  &c.  (usual  foreclosure). — Discharge  receiver. — 
Direction  to  pass  final  account,  and  out  of  balance  to  pay  to  the  Ht 
the  said  £ —  or  so  much  thereof  as  such  balance  shall  be  suffidem^t  to 
satisfy,  and  pay  residue  (if  any)  of  such  balance  to  the  Deft. 

This  form  is  framed  to  meet  the  common  case  of  receipts  of  rent  by  a 
receiver  which  ought  to  be  credited  in  account  to  the  mortgagor,  see  c/bMcr- 
Fust  V.  Needkam,  inf.  Form  6. 
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5.  Enlarging  Timsr^Discharge  of  Beceiver  and  payment  of  his  Bakmes 

to  Mortgagee. 

Upon  motion  &c..  Let  Pits  pay  to  A.  B.,  the  receiver,  his  costs  to 
be  taxed  &c. ;  Let  receiver  be  discharged  and  pay  to  the  Pits  £ — 
the  balance  in  his  hands ;  Let  the  time  for  the  Deft  to  redeem  the 
hereditaments  comprised  in  the  indenture  dated  &c.,  be  enlarged  until 
the  —  day  of  &c. — Usual  provision  for  redemption  by  Deft  on  payment 
of  £ — ,  being  the  balance  of  £ —  certified  to  be  due  to  Pits  after 
deducting  the  said  £^,  and  adding  thereto  £ —  for  interest  &c. — In 
default  of  redemption  foreclosure  absolute. — Peat  v.  Roberts^  Kay,  J., 
7  June,  1886,  B.  711. 
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6.  Enlarging  Tims — Redemption  on  payment  of  Ascertained  Amamd. 

Upon  motion  by  way  of  appeal,  &c.,  And  it  appearing  from  an  affi- 
davit of  0.  D.,  the  receiver  &c.,  that  there  is  in  his  hands  and  now 
due  from  him  as  such  receiver,  £ — ,  Let  the  said  order,  dated  &c^ 
be  varied,  and  as  varied  be  as  follows:  Let,  notwithstanding  the 
order,  dated  ftc.,  the  said  receiver  pay  the  said  £ —  to  the  Pits  on 
account  of  £  — ,  certified  to  be  due  to  them ;  And  Let  the  time  for 
the  Defts  or  any  of  them  redeeming  the  mortgaged  hereditaments 
be  enlarged  until  the  —  day  of  &c. ;  And  Let  upon  such  payment 
the  said  0.  D.  be  discharged. — Vacate  recognizance. — ^And  it  appear- 
ing from  an  affidavit  of  B.  that  the  said  £ —  being  deducted  from 
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the  said  £^-  there  remains  £ — ,  and  that  subsequent  interest  com- 
puted on  £ — y  the  part  thereof  representing  principal  at  the  rate  of 
ftc.  from  &c.  to  &c.,  amounts  to  £ — ,  which  being  added  to  the  said 
£ — ^  the  same  make  together  £ — ,  due  to  the  Pits  for  principal^ 
interest  and  costs,  under  and  by  virtue  of  their  mortgage  security, 
dated  Ac. — Usual  provision  for  redemption  by  Defts  or  any  of  them 
on  payment  of  the  said  £ — ;  And  Let,  in  case  of  redemption  by  the 
Defts  or  any  of  them,  the  Defts  so  redeeming  be  at  liberty  to  apply, 
and  on  such  application  it  is  not  to  be  incumbent  on  the  Deft  so  apply- 
ing to  give  notice  to  the  Pits. — Order  to  be  without  prejudice  to  any 
question  as  to  the  rights  or  interests  of  the  Defts  between  themselves. 
— ^In  default  of  redemption  foreclosure  absolute. — Jmner-Fuat  v.  Need- 
ham.  Court  of  Appeal,  6  May,  1886,  A.  704 ;  32  0.  D.  582,  0.  A. 


KOTBS. 
BNLABOINa  TDCS. 

The  time  fixed  for  payment  of  the  mortgage  money,  or  in  default  that  the 
mortgagor  do  stand  foreclosed,  may  be  enlarged  on  application  on  sufficient 
ffrounds,  but  the  indulgence  is  not  of  course ;  there  must  be  some  excuse  for 
default,  and  it  must  be  shown  that  the  security  is  ample :  see  Nanny  v. 
Edwards f  4  Buss.  124 ;  Eyre  v.  Hanson^  2  Beav.  478 ;  Jones  v.  Creswicke,  9 
Sim.  804 ;  Booih  v.  Cresivicke,  Or.  &  Ph.  361 ;  tmless  the  default  has  been 
oocasioned  by  some  act  of  the  mortgagee;  in  which  case  the  time  was 
enlarged,  thoueh  it  was  doubtful  whetaer  the  security  was  ample :  Gddard 
T.  Hornby,  1  Ha.  251. 

The  time  may  be  enlarged  more  than  once,  even  though  the  last  order  was 
peremptory :  see  Edwards  v.  Curdiffe,  1  Madd.  287.  ^ 

And  in  Jones  v.  Cresuneke,  9  Sim.  304,  after  the  time  had  been  enlar^jed, 
and  after  the  order  absolute  had  been  made,  though  not  drawn  up,  the  tmie 
was,  under  the  special  circumstances,  again  enlarged. 

Pending  an  appeal  the  time  will  be  enlarged  on  terms :  Monkhouse  v.  Bed^ 
ford  Corp,,  17  Yes.  380 ;  Finch  v.  Shaw,  20  Beav.  556 ;  and  so,  pending  ex- 
ceptions to  the  report  under  the  old  practice,  until  the  exceptions  had  been 
disposed  of:  Benvoize  v.  Cooper,  1  8.  &  S.  365. 

where  the  mortgage  was  of  a  policy,  and  the  assured  died  after  the  day 
for  payment,  but  Defore  foreclosure  absolute,  the  Oourt  ordered  the  fore- 
closure to  be  opened  with  subsequent  accounts  and  a  fresh  period  for  redemp- 
tion :  Beaton  v.  Botdton,  W.  N.  (91)  30. 

In  a  proper  case  upon  the  merits,  the  enrolment  of  a  foreclosure  decree  did 
not  predude  the  Oourt  from  enlarging  the  time :  Ford  v.  Wastell,  2  Ph.  591 ; 
6  Ha.  229 ;  Thomhill  v.  Manning,  1  Sim.  N.  S.  451 ;  but  after  tiie  order  for 
loredosure  has  been  made  absolute  it  must  be  shown  that  the  mortgagor 
fully  intended,  and  was  prepared,  to  pay.  the  money  on  that  day,  but  was 
preventBd  by  some  accident :  Patch  v.  Ward,  3  Oh.  203,  212 ;  and  generally 
the  application  should  be  made  before  the  time  appointed  for  payment.  And 
as  to  opening  foreclosure  absolute,  v,  inf,  p.  1996. 

In  a  redemption  action  the  time  will  not  as  a  eeneral  rule  be  enlarged : 
Faulkner  v.  Bdion,  7  Sin».  319 ;  Novosielski  v.  Wakefieid,  17  Yes.  417  rwhere 
Tipping  v.  Hawes,  10  Aug.  1810,  was  cited  as  a  solitary  exception) ;  but 
where,  by  a  hondfide  mistake,  the  Pit  in  a  redemption  action  failed  to  lodge 
money  in  Oourt  until  after  the  expiration  of  tne  time  fixed  by  an  order 
directmg  that  in  default  the  action  was  to  be  dismissed,  the  Oourt  extended 
the  time  so  as  to  include  the  actual  date  of  lodgment :  CoUinson  v.  Jeffery, 
(1896)  1  Oh.  644. 

The  terms  upon  which  the  time  for  payment  is  usually  enlaiged,  are  pay- 
ment of  the  sum  certified  to  be  due  for  interest  and  costs  (and  carrying  on 
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the  aooount  of  subsequent  interest  and  costs) :  MonkJumse  y.  Bedford  Corp,, 
17  Yes.  382 ;  Gddard  v.  Hornby ^  1  Ha.  251,  253 ;  and  the  proper  order  is  that 
the  mortoagor  do  at  onoe  pay  the  costs  of  the  application :  Sol/ord  y.  Taie, 

1  K.  &  J?  677 ;  Fvneh  v.  Shaw,  20  Beav.  556. 

In  Forett  v.  Shore,  32  W.  £.  356,  the  time  was  enlarged  on  payment  of  » 
substantisJ  portion  of  the  interest,  and  the  costs  of  the  application,  it  being 
shown  that  the  mortgaged  property  was  of  ample  value. 

After  the  time  has  D€«n  enlarfi;ea,  the  subsequent  interest  will  be  calculated 
upon  the  principal  sum  due  and  unpaid  costs,  but  not  upon  interest :  WJUt" 
field  V.  Roberts,  7  Jur.  N.  S.  1268 ;  9  W.  B.  844 ;  Wilkinson  v.  Charlenporth, 

2  Beay.  470 ;  Whatton  y.  Cradock,  1  Keen,  267 ;  unless  as  the  tenns  ol 
granting  the  indulgence  subsequent  interest  has  been  ordered  to  be  com- 
puted on  the  aggregate  sum  of  principal,  interest,  and  costs :  see  Brewin  y. 
Austin,  2  Keen,  212;  Bruere  y.  WTiarton,  7  Sim.  483. 

Eyen  in  the  case  of  infants  the  time  is  only  extended  on  payment  of 
interest  and  costs:  Coombe  y.  Steward,  13  Beay.  111. 

And  as  to  enlarging  time  for  payment  in  foreclosure  actions,  see  Fish.  Mort 
924  et  aeq. ;  Bobbms,  1032  et  $eq, ;  Dan.  1162,  1172. 


OFlSNINa  FOBEGLOSTmB  AFTEB  CEBTIFIGATB. 

If  rents  haye  been  receiyed  by  the  mortgagee  between  the  oertifioate  and 
the  time  for  payment,  and  therefore  before  default  actually  made,  this  is 
ground  for  opening  the  foreclosure :  Frees  y.  Coke,  6  Ch.  645,  and  the  nuut- 
ffagee  is  not  entitled  to  the  order  absolute  though  default  is  made  on  the  day 
fixed :  Cfarlick  y.  Jadcson,  4  Beay.  154. 

There  must  be  a  further  account  and  new  day  for  payment:  Alden'^. 
Foster,  5  Beay.  592;  Ellis  y.  OHffiths,  7  Beay.  83;  without  the  mortgagor 
baying  (as  on  his  own  application  to  enlarge  the  tune  for  payment)  to  pay 
forthwith  arrears  of  interest  and  costs :  Buchanan  y.  Oreenway,  12  Beay.  355 ; 
and  see  Oxenham  y.  Ellis,  18  Beay.  593. 

In  Billson  y.  Scott,  V.-O.  W.,  1  Feb.  1857,  A.  495,  the  mortgaged  •pro- 
perty being  let  to  weekly  tenants,  fourteen  days  from  the  further  oertifioate 
was  fixed  as  the  time  within  whidi  the  mortgagor  was  to  redeem. 

And  if  a  receiyer  receiyes  rents  after  the  certificate  and  before  the  day 
fixed  for  redemption,  the  mortgagee  is  not  entitled  to  such  rents  except  on 
terms  of  bringmg  them  into  account  as  between  mortgl^gee  and  morl^gor, 
and  a  fresh  date  must  be  fixed  for  redemption :  Jenner^Pusi  y.  Needham,  32 
Gh.  D.  582,  0.  A.,  in  which  case,  to  saye  a  further  reference,  the  mortgagees, 
waiying  subsequent  interest,  were  allowed  to  file  an  affidavit  showing  the 
exact  amount  which  would  be  due  to  them  down  to  the  day  for  which  notice 
of  motion  was  given  to  fix  another  day  for  redemption :  see  Form  6,  n^ 
p.  1986 ;  and  see  Lacon  v.  Tyrrell,  56  L.  T.  483 ;  Boss  Improvement  Commrt, 
V.  Usbome,  W.  N.  (90)  92 ;  and  Ellenor  y.  Ugh,  W.  N.  (95)  161,  where  the 
amount  of  rents  receiyed  being  stated  not  to  be  sufficient  to  coyer  the 
receiver's  out-of-pocket  expenses  and  remuneration,  so  that  nothing  available 
for  redemption  had  ill  f act  oeen  receiyed,  the  Court,  in  order  to  save  qxpense 
and  further  delay,  upon  the  submission  of  the  Pit  to  have  his  order  for  fare- 
closure  absolute  discnarged  if  the  Court  should  thereafter  so  direct,  in  conae- 
quence  of  its  appearing  that  there  were  any  surplus  moneys,  allowed  the 
receiver's  account  to  be  taken  at  once,  leaving  the  question  of  his  diachaige 
to  stand  over  until  after  such  account. 

In  Simmons  v.  Blandy,  (1897)  1  Ch.  19  (North,  J.,  sup.  p.  1899,  Fonn  7), 
varying  Barber  v.  Jeckylls,  W.  N.  (93)  91  (Kekewich,  J,,  sup,  p.  1898, 
Form  6),  the  judgment  directed  that  in  taking  the  account  the  Pit  should 
be  char^Bd  witn  the  amount  (if  anything)  paid  into  Court  by  the  receiver, 
and  sudi  a  sum  as  should  be  in  the  receiver's  hands  at  the  date  of  the 
certificate,  and  with  such  a  sum  (ii  any)  as  the  Pit  should  submit  to  be 
charged  with  in  respect  of  rents  ana  profits  to  come  into  the  receiver's  hajids 
prior  to  the  order  for  foreclosure  absolute. 

The  general  rule  above  stated  does  not  apply  if  the  right  to  the  moneys  in  the 
receiver's  hands  (e.^.,  moneys  in  resi>eot  of  minerals  being  part  of  the  in- 
heritance) can  be,  and  has  been,  determined  prospectively :  C(Xeman  v.  LleweUin^ 
34  0.  D.43,0.A.,wheretiie  judgment  gave  liberty  to  anypersons  redeeming,  or 


SBcrr.  v.]  Foreclosure  Absolute,  Sfc.  1989 

in  event  of  f oredosnre  to  the  Fit  to  apply  for  payment  to  them  or  him  of 
fnndfl  in  Court,  or  in  the  reoeiyer's  hands :  and  see  Welch  y.  National  Cycle 
Co.,  65  L.  T.  673 ;  36  W.  B.  137 ;  W.  N.  (86)  97,  196 ;  but  see  CheiUm  v. 
WdU,  (1893)  2  Ch.  151,  where  North,  J.,  refused,  in  the  absence  of  special 
Gircomstances,  to  add  a  direction  similar  to  that  in  Coleman  y.  Llewellin,  and 
the  Pit,  addng  for  a  personal  order  for  payment,  on  default  of  appearance, 
had  to  produce  an  amdayit  that  since  tne  filing  of  the  statement  of  claim 
nothing  had  been  receiyed. 

If,  howeyer,  the  rents  haye  been  reoeiyed  after  the  day  fixed  for  payment, 
and  therefore  after  default  made,  the  mortgagee  may  obtain  tiiie  final  order 
without  further  account:  NcU.  Perm,  MtUuaT Bldg,  8oc,  y.  Eaper,  61  L.  J. 
Ch.  73 ;  40  W.  E.  73;  W.  N.  (91)  181 ;  ConslahU  y.  Howick,  6  Jur.  N.  S.  331 ; 
7  W.  B.  160 ;  and  see  Frees  y.  Coke,  sup. 

And  if  a  mortgagee  receiyee  rents  after  the  time  fixed  for  redemption  by  a 
puisne  mortgagee  and  before  final  foreclosure,  the  certificate  is  not  re-opened 
as  against  him ;  but  the  puisne  mortgagee  must  be  finally  foreclosed  before 
the  further  account  is  taken  against  the  mortgagor :  Webtier  y.  Paiteson,  26 
Oh.  D.  626. 

Where  the  mortgaged  property  was  a  leasehold  public-house,  and  moneys 
renreeenting  gross  takings  were  beinff  receiyed  from  day  to  day,  the  final 
Older  for  foreclosure  directed  the  discharge  of  the  receiyer  and  manager,  the 
balance  of  moneys  in  his  account  to  be  paid  into  Court,  and  any  of  the 
parties  were  to  be  at  liberty  to  apply  in  Chambers  as  to  the  balance  and  the 
oo0t8  of  the  applioation,  which  were  reseryed :  ffcU  y.  Beagle,  55  L.  T.  592 ; 
and  for  a  similar  order  in  the  case  of  a  mortgage  of  the  goodwill  of  a  business, 
aee  8mUh  y.  Pearman,  58  L.  T.  720 ;  30  W.  B.  681 ;  W.  N.  (88)  131. 

A  subsequent  sale  to  one  of  the  persons  entitled  to  redeem  will  not  open 
the  certificate :  Be  Power  and  Carton,  25  L.  B.  Ir.  459. 

At  the  mortgagee's  risk  the  order  for  foredosure  absolute  has  been  made 
without  a  further  account :  Farquhar  y.  Toung,  W.  N.  (86)  40. 


Sbction  Y. — ^FoB^cLosuRB  Absolxttb — ^Dismissal  of  Bedbmption 

Action. 

1.  Hfial  Order  for  Foreclosure. 

TTpoir  motion  &c.,  by  oounsel  for  the  Pit,  who  alleged  that  by  the 
judgment  dated  &o.  [^If  there  are  successive  redemptions  state  only  that 
pari  which  refers  to  the  party  now  to  he  foreclosed']^  It  was  ordered,  that 
an  aooount  ahoold  be  taken  of  what  was  due  to  the  Fit  under  and  by 
Tirtue  of  his  mortgage  in  the  pleadings  mentioned,  and  for  his  costs 
Slc  That  in  pursoanoe  of  the  said  judgment  the  Master  made  his 
certificate,  dated  &c.,  and  thereby  certified  that  there  would  be  due  to 
the  Fit  on  his  said  mortgage,  and  for  his  oosts  &c.,  on  the  —  day 
of  — ,  the  sum  of  £ — ^  which  the  Deft  B.  was  thereby  appointed  to 
pay  to  the  Fit  on  &c.,  at  &c.,  between  &c.  [State  from  certificate'] ;  That  it 
appean  by  the  affidayit  of  the  Fit,  filed  &c.,  that  he  did  [or  of  A.,  filed 
Ac.f  that  he  did,  under  the  authority  of  a  power  of  attorney  from  the  Pit] 
attend  on  the  said  —  day  of  —  at  &c.,  from  before  the  hour  of  —  till 
after  the  hour  of  —  of  that  day,  in  order  to  receive  from  the  said  Deft 
•the  said  sum  of  £ — ,  but  the  said  Deft  did  not,  nor  did  any  person  on 
liis  behalf,  attend  to  pay  the  said  sum,  and  [tfeo^  it  appears  by  the  said 
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affidayit,  and  also  by  the  affidavit  of  the  Pit]  that  the  said  Bom  haft 
not,  nor  hath  any  part  thereof ,  been  since  paid  to  the  [tfsoj  said  A.  or 
to  the]  Pit,  but  that  the  whole  thereof  still  remains  due  and  owing; 
And  upon  reading  the  said  judgment,  certificate,  and  affidavit  [or, 
affidavits],  and  power  of  attorney,  this  Court  doth  order  that  tli0 
Deft  B.  do  from  henceforth  stand  absolutely  debarred  and  foredosel 
&c.  [Take  the  words  of  the  judgment,  including  {if  so)  deUvmy  ofpotM' 
eion.    (See  Form  1,  p.  1895.)] 

In  Bodick  v.  Baker,  M.  E.,  25  June,  1870,  B.  2723,  the  order  was  made 
upon  a  recital — this  Court  being  of  opinion  that  the  attendance  of  Ihe  nunt- 
gagee  at,  &c.,  during  the  time,  &o.  (from  12.15  until  after  1,  instead  of  fram 
12  to  1),  was  a  sufficient  attendance  under  the  direction  contained  in  the 
certificate,  &o. 

In  Postlethwaite  v.  Tavers,  M.  B.,  6  July,  1871,  B.  1997,  where  an  agent 
without  a  power  of  attorney  attended  to  receive  the  money,  a  recital  vas 
introduced— this  Court  being  of  opinion  that  the  rules  and  practice  of  tiua 
Court  have  been  sufficiently  comphed  with,  ftc. 

In  both  these  cases  the  order  was  based  upon  the  non-attendanoe  of  tbe 
mortgagor. 

In  Moore  v.  Eorafidd,  W.  N.  (82)  43,  V.-C.  H.  declined,  under  similar 
circumstances,  to  direct  the  above  recital  to  be  introduced. 

For  forms  of  application  and  affidavit  in  support,  see  D.  0.  F.  778,  779. 


2.  JFbreclosure  Absolute  after  Judgment  for  immediate  Payment, 

Upon  the  application  of  the  Pit,  and  upon  hearing  the  solrs  for  the 
applicant,  who  alleged  that  by  an  order,  dated  &c.,  it  was  ordered  and 
adjudged  that  the  Pit  J.  W.  should  recover  against  the  Deft  H.  C.  K 
£ — ,  being  the  total  of  the  principal  sum  of  £ — ,  and  £ —  for  inteisflt 
thereon  at  the  rate  of  5  p.  c.  per  ann.  (less  tax)  from  the  —  day  of  — 
to  the  date  of  the  said  judgment,  and  also  so  much  of  his  costs  of  tiiii 
action  as  would  have  been  incurred  if  it  had  been  brought  for  pay- 
ment only,  such  costs  to  be  taxed  by  the  taxing  master ;  And  it  was 
ordered  that  the  following  account  should  be  taken ;  that  is  to  saj, 
1.  An  account  of  what  was  due  to  the  Pit  under  and  by  virtue  of  Us 
two  mortgage  securities,  dated  &c.,  in  the  Statement  of  CSlaim  men- 
tioned, and  for  his  costs  of  this  action,  such  costs  to  be  taxed  by  the 
taxing  master ;  And,  on  taking  such  account,  what  (if  anything)  l2is 
Pit  should  have  received  from  the  Deft  under  the  aforesaid  judgnMBt 
was  to  be  deducted,  and  the  balance  due  to  the  Pit  was  to  be  certified; 
and  after  providing  for  the  redemption  by  the  Deft  of  the  mortgaged 
premises  as  therein  mentioned,  it  was  ordered  that  in  default  of  tiw 
Deft  paying  to  the  Pit  what  should  be  certified  to  be  due  to  him  ai 
aforesaid  within  six  months  after  the  date  of  the  Master's  oertificaia, 
at  such  time  and  place  as  should  be  thereby  appointed,  the  Defl  was 
from  thenceforth  to  stand  absolutely  debarred  and  foreclosed  of  aod 
from  all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to 
the  said  mortgaged  premises ;  That  in  pursuance  of  the  said  order,  tin 
Master  made  his  certificate,  dated  &c.,  and  thereby  certified  that  tlien 
would  be  due  to  the  Pit  on  the  —  of  — ,  18 — ,  being  six  months  after 
the  date  of  the  said  certificate,  £ — ,  which  sum  the  Deft  was  ^ir^H^  to 
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pay  to  the  Pit  on  the  —  of  — ,  1 8 — ,  at  Boom  1 38,  Boyal  Courts  of  Justice, 
Strand,  London,  between  the  hours  of  twelve  at  noon,  and  one  of  the  clock 
in  the  afternoon ;  That  it  appears  by  an  affidavit  of  J.  W.  and  J.  F.  S., 
filed  &c.,  that  the  said  J.  F.  8.  did,  by  virtue  of  a  power  of  attorney 
from  the  Pit  attend  on  the  said  —  of  — ,  18 — ,  at  Boom  138,  Royal 
Courts  of  Justice,  Strand,  London,  from  before  the  hour  o!  twelve  of 
the  clock  at  noon  until  after  the  hour  of  one  of  the  clock  in  the  after- 
noon of  that  day,  in  order  to  receive  from  the  Deft  the  said  £ — ,  but 
the  said  Deft  did  not,  nor  did  any  person  or  persons  in  his  behalf, 
attend  to  pay  the  same  ;  And  it  also  appears  by  the  said  affidavit  that 
the  said  sum  hath  not,  nor  hath  any  part  thereof,  been  since  paid  to 
the  Pit,  and  that  the  whole  thereof  still  remains  due  and  owing ;  And 
upon  reading  the  said  order,  the  Master's  certificate,  affidavit  and 
power  of  attorney,  and  office  copy  summons  filed  against  the  Deft,  It 
IB  ordered  that  the  Deft  H.  C.  K.  do  from  henceforth  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  equity  of  redemption  of,  in, 
and  to  the  said  mortgaged  hereditaments. —  Wood  v.  Killeen^  Stirling,  J., 
at  Chambers,  11  Nov.  1891,  B.  1326. 

For  form  of  original  judgment  see  jParrer  v.  Lacy^  Hartland  <fc  Co.,  Sect.  L, 
Form  4,  ««p.  p.  1897.  ^ 


3.  ^Foreclosure  Absolute — Mortgage  of  a  Term. 

Ufon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  that  by  the 
jad^ment  dated  &c.,  it  was  declared  &c.,  and  it  was  ordered  that  the 
following  accounts  should  be  taken :  Usual  accounts  of  amount  due  to 
mortgagee ;  of  sums  laid  out  in  repairs,  and  of  rents  received ;  with 
usual  provision  for  redemption,  and  in  default,  declaration  that  Pit  would 
bo  absolutely  entitled,  and  entitled  to  have  an  absolute  assignment ; 
tliat  in  pursuance  of    the    said    judgment,   the    Master    made    his 
certificate,  dated  &c.,  and  thereby  certified  amount  due,  and  fixed  time 
and  place  for  payment ;  that  it  appears  by  an  affidavit  of  &c.  that  A.  B. 
did,  under  and  by  virtue  of  a  power  of  attorney,  attend  on  &c.,  but 
Deft  did  not  &c. ;  Declare  Pit  entitled  to  the  hereditaments  comprised 
in  &c.,  free  and  clear  of  and  from  all  right  and  equity  of  redemption 
of,  in,  and  to  the  same,  and  to  have  an  absolute  assignment  thereof ; 
And  Let  Deft  execute  a  proper  assignment  thereof  to  the  Pit,  to  be 
settled  by  the  Judge  in  case  the  parties  differ. — Reep  v.  Goodey,  Pear- 
son, J.,  13  Feb.  1885,  B.  139. 


4.  Foreclosure  Absolute — Receiver, 

IJpOK  the  appeal  of  the  Pits,  and  upon  hearing  counsel  for  the  ap- 
pcllants,  no  one  apx)earing  for  the  Deft  C.  D.,  although  duly  served  &c. ; 
This  Court  being  of  opinion  that  the  Pits  are  not  entitled  to  receive 
the  rents  in  the  hands  of  the  receiver  in  the  said  order,  dated  &c., 
mentioned,  without  bringing  the  same  into  account,  and  the  Pits  not 
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now  asking  for  payment  to  them  of  such  rents ;  And  this  Court  heing 
of  opinion  that  such  rents,  if  received  by  the  Pits,  ought  to  be  brougkt 
into  account  on  taking  the  subsequent  account  under  the  judgmenl 
against  the  Deft  A.  B.,  Let  this  appeal  be  allowed,  and  the  said  order 
dated  &c.  be  discharged,  and  in  lieu  thereof.  Let  the  Deft  G.  D.  from 
henceforth  stand  absolutely  foreclosed  &c. — Higgins  t.  Kirkpairitk^ 
C.  A.,-  20  April,  1886,  A.  644. 

For  order  for  absolute  foreclosure  enforcing,  inter  alia,  a  charging  order  on 
government  stock,  made  in  another  action,  by  directing  Deft  to  transfer  the 
stock  in  default  of  payment,  such  direction  for  tranter  not  havingbera 
made  in  the  order  nisi,  see  Bickette  v.  /?.,  6  Feb.  1891,  B.  136 ;  S.  C,  W.  N. 
(91)  29.  But  as  to  the  remedy  being  sale  and  not  foreclosure,  see  lyAuvergnt 
v.  Cvaper,  W.  N.  (99)  266 ;  Dan.  765. 
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5.  Foreclosure  Absolute  at  Hearing  agaimt  Defendants  disclaiming  hg 

Counsely  or  submitting  to  stand  foreclosed. 

And  the  Defts  H.  &c.,  by  their  counsel  disclaiming  any  interest  in 
the  hereditaments  comprised  in  the  said  indenture  of  mortgage,  dated 
&c.,  or  (and)  in  the  equity  of  redemption  thereof  \or  by  their  statement 
of  defence  submitting  to  stand  foreclosed].  Let  the  said  Defts  hence- 
forth stand  absolutely  debarred  &c.  [Form  1,  sup,\ — See  Hanbury  t. 
Stickney,  M.  R,  14  Feb.  1857,  A.  632;  Hankey  v.  Wilson,  1799,  A 
606  ;  Perkins  v.  Stafford,  10  Sim.  662. 


6.  8ame^  against  Second  Mortgagee  declining  to  redeem. 

The  Defts  A.  &c.,  by  their  statements  of  defence  having  respediTely 
admitted  that  the  amount  due  to  the  Pit  upon  his  mortgage  Becuiilj 
in  the  pleadings  mentioned,  dated  &c.,  exceeds  by  a  large  amount  the 
value  of  the  premises  comprised  in  such  seciirity,  and  by  their  counsd 
respectively  declining  to  redeem  the  Fit's  mortgage,  Let  the  said 
Defts  A.  &c.  stand  absolutely  debarred  &c. — Pilkington  v.  Gwynae, 
V.-C.  E.,  22  Dec.  1847,  B.  477. 


7.  Same — On  Payment  of  disclaiming  Defefidants*  Costs, 

The  Defts  P.  &c.,  by  their  counsel  disclaiming  all  interest  in  the 
said  mortgaged  hereditaments,  and  submitting  to  be  absolutely  fore- 
closed upon  being  paid  their  costs  of  this  action.  Tax  the  said  Deft^ 
costs  of  action,  and  Pit  to  pay  the  costs  when  taxed ;  And  \ehai  he 
shall  so  pay  to  be  added  to  his  costs  ;  And  on  such  payment  ]>efts  to 
be  absolutely  foreclosed  &c. — Pierson  v.  GrundeU^  V.-C,  9  Nov.  18i2, 
B.  148. 


Where  Defts  disclaimed  any  interest  in  the  mortgaged  property ,  it  -  - 
formerly  usual  to  dismiss  the  bill  against  Ihem  without  directing  them  to  hi 
foreclosed :  see  L.  GrimsUm  v.  WeoUy,  Lords  Ck>mmrs»  26  Nov.  1783»  B»  IIL 
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If  there  be  any  doubt  as  to  the  sufficiency  of  the  disclaimer,  the  directicm 
should  be  as  above :  see  Perktji^  v.  Stafford^lO  Sim.  562 ;  followed  in  Johnson 
V.  Clarke,  3  W.  R.  193.  The  Court,  however,  fi-equently  dismisses  the 
action  against  disclaiming  Defts  who  are  competent  to,  and  do  effectually, 
<li'fir>1i>iTn  :  see  Silcock  v.  Boyti&n,  2  Y.  &  0.  0.  376 ;  Hiorns  v.  HoUom,  16  Jur. 
1077  ;  Ward  v.  Shakeahaft,  1  Dr.  &  S.  269 ;  and  see  Fish.  Mort.  969 ;  Robbins, 
1189,  on  this  question. 


8.  Dmnmal  of  Redemption  Action, 

Ufov  motion  &c.  [Recite  mutatis  mutandis  as  in  Form  1,  sup,  p.  1989], 
this  Ck>urt  doth  order  that  the  Fit's  action  do  stand  dismissed  out  of 
this  Court  as  against  the  Deft  {the  mortgagee)  with  costs  to  be 
taxed  &c.|  and  paid  to  ftc.,  pursuant  to  the  said  judgment. 

On  default  by  the  mortgagor  HPlt)  a  further  order  is  necessary.  Upon  the 
certificate  of  what  is  due  and  affidavit  of  default,  an  order  for  the  dismissal 
of  the  action  may  be  obtained  as  of  course.  For  form  of  application,  see 
D.  C.  F.  782. 

Where  the  decree  niai  for  foreclosure  contains  a  provision  that  on  fore- 
dosore  the  mor^affor  in  possession  '*  should  deliver  up  possession  to  the 
Fit,"  the  order  absolute  ought  to  contain  a  provision  repeating  the  words : 
Withali  V.  Nixoti,  28  Ch.  D.  413. 


9.   Opening  Foreclosure  Absolute. 

Upon  motion  &c.,  Notwithstanding  the  said  order  dated  ftc,  whereby 
it  was  ordered  that  the  Deft  H.  should  from  thenceforth  be  absolutely 
foreclosed  of  all  right  and  equity  of  redemption  of  the  mortgaged  pre- 
mises, Let,  upon  payment  by  the  Defts  G.  E.  and  W.  to  the  Deft  F.  on 
or  before  &c.  (ten  days  from  the  date  of  this  order),  of  the  sum  of  £ — 
mentioned  in  the  Master's  certificate,  dated  &g.,  together  with  interest 
on  the  principal  sum  of  £ —  at  the  rate  of  7  p.  c.  per  ann.,  from  &c. 
(iAe  dag  previouslg  appointed /or  payment)  to  the  day  of  payment,  the 
I>eft.  F.  re-assign  to  the  Defts  G.  £.  and  W.,  or  to  whom  they  shall 
Appoint,  the  premises  comprised  in  the  indenture  of  mortgage  dated  &c. 
in  the  pleadings  mentioned,  free  and  clear  of  and  from  all  incumbrances 
done  by  the  Deft  F.,  or  any  person  or  persons  claiming  by,  from,  or 
under  him,  and  deliver  up  to  the  said  Defts,  or  to  whom  they  shall 
appoint  (upon  oath,  if  required),  all  deeds  &c.     But  in  default  of  the 
X>eft8  G.  £.  and  W.  paying  the  said  principal  sum  and  interest  within 
tl^e  time  aforesaid  to  the  said  F.,  Let  the  Defts  G.  E.  and  W.  be  abso- 
lutely foreclosed  &c.— Tax  the  costs  of  the  Fit  and  the  Deft  F.  of  this 
aetion  from  the  foot  of  the  last  taxation,  including  the  costs  of  this 
application,  and  including  in  the  costs  of  the  Deft  F.  his  costs  of  the 
pr<ex>aration  and  execution  of  the  said  re-assignment.    And  Let  the 
I>efts  G.  E.  and  W.  pay  to  the  Fit  and  the  Deft  F.  the  amount  of  their 
id  costs  when  taxed. —  Campbell  v.  Bolgland,  M.  B.,  14  Dec.  1877, 
SI  7;  S.  C,  7Ch.  D.  166. 


Xn  this  case  an  order  had  previously  been  made  under  0.  XYU,  4,  to  add 
1^  jMuties  the  transferee  from  the  mortgaspee  and  the  assignees  of  the  equity 
^   T^edemption,  notwithstanding  the  usual  foreclosure  decree  had  been  made 
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absolute,  the  object  being  to  enable  tbe  mortgagor  to  open  tte  foreclosure : 
see  26  W.  R.  109. 

For  order  enlarging  time  alter  default,  carrying  on  the  acconntB,  and 
appointing  new  time  and  plswe  for  payment  after  foreclosure  absolute,  and 
after  enrolment  of  the  foreclosure  decree  and  possession  taken  thereunder, 
see  Jones  v.  Cresuncke^  9  Sim.  304. 

For  the  like  order  after  enrolment  with  special  directions,  see  ThornhiU  x. 
Manning,  V.-C.  L.  Cranworth,  18  June,  1851,  B.  798;  1  Sim.  N.  S.  456. 
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10.  Delivery  of  Possession — 0.  xviii,  2. 

Upon  motion  &c.,  Let  the  Deft  A.  B.  on  or  before  &c.  deliver  to  the 
Pits  possession,  of  the  messuage,  lands  and  premises  set  out  and  de- 
scribed in  the  schedule  hereto,  and  in  the  occupation  of  the  said  Deft 
—Schedule.  —ir«?tVA  v.  Day,  North,  J.,  8  Aug.  1888,  A.  1337  ;  S,  C, 
39  Ch.  D.  452,  C.  A. 

See  notes  in/.,  p.  1996,  "  Possession." 
For  form  of  application,  see  D.  C.  F.  780. 


NOTES. 
FORECLOSURE  ABSOLUTE. 

Formerly,  if  the  money  was  not  paid  at  the  time  appointed  the  mortgagor 
stood  absolutely  foreclosed,  but  now  upon  default  a  further  order  is  neces- 
sary :  Sheriff  v.  Spark,  West,  130. 

An  affidavit  of  non-payment  or  non-attendance  of  the  mortgagor,  or  d 
any  person  on  his  behalf,  is  required  from  the  Pit  to  whom  the  money  is 
duo,  though  he  has  not  himself  attended,  as  well  as  from  the  person  att^- 
ing  on  his  behalf,  and  must  be  entered  in  the  order :  Docksey  y .  Else,  64  L.  T. 
256 ;  Moore  v.  Horsfield,  W.  N.  (82)  43. 

In  Frith  v.  Cooke,  33  W.  E.  688 ;  52  L.  T.  798,  there  being  an  affidavit 
by  the  solr's  clerk  who  attended  to  receive  the  money,  Chitty,  J.,  dispensed 
with  the  Pit's  affidavit;  but  in  Barrow  v.  Smith,  33  W.  B.  743 ;  52  L.  T. 
798,  the  practice,  as  above  stated,  was  adhered  to  by  Kay,  J. 

As  to  tne  form  of  affidavit,  see  National  Permanent  B,  B.  Sac,  v.  Baper, 
(1892)  1  Ch.  54. 

Where  there  wore  six  co-Pits,  one  of  whom  was  out  of  the  juiisdictiQSi,  a 
affidavit  by  all  the  other  five  was  reqiiired :  Kinnaird  v.  Yorke,  60  L.  T. 
380. 

Non-attendance  by  the  mortgagor  with  the  money  at  the  time  and  plaee 
fixed  for  pavment  will  prevent  Ms  availing  himself,  in  miti^tion  of  .ti« 
exigencies  of  the  order  for  foreclosure  in  default,  &c.,  of  a  partial  failure  bj 
the  mortgagee  to  comply  with  its  technical  requirements,  by  which  tki 
defaulting  mortgagor  nais  been  in  no  way  prejudiced :  Cox  v.  JVatmmy  7 
gh.  D.  196. 

Accordingly  the  foreclosure  has   been   made  absolute— (a)  though  tJie 


to  receive  the  money  has  not  a  power  of  attorney,  or  authority  to  give  a 
receipt :  Cox  v.  ^'aUon,  svp. ;  Macrae  v.  Evans,  24  W.  BU  55  ;  Louden 
MonetarySociety  v.  Brown,  16  W.  E.  782 ;  18  L.  T.  52 ;  PagH^hwaiie  t. 
Tavera,  W.  N.  (71)  173;  Crawley  v.  Fuller,  W.  N.  (90)  35;  JSVw^  v.  Himsk 
W.  N.  (95)  60.    For  form  of  power  of  attorney,  see  D.  C.  F.  777. 

It  is  sufiacient  for  counsel  to  hand  in  a  brief  duly  endorsed  to  the  r^n^bv 
of  the  day,  unless  special  circumstances  in  evidence  require  that  the  <»» 
should  be  mentioned  to  the  Court.  If  the  order  is  applied  for  on  mimmott 
(as  is  now  usual,  see  D.  0.  F.  778 ;  Dan.  1162)  any  irregularity  may  be  de»& 
with  by  the  Master.  . 
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An  order  for  foreclosure  preceding  final  judgment  is  a  '* proceeding'* 
within  O.  lxiy,  13,  so  that  alter  the  lapse  of  a  year  the  party  desiring  to 
proceed  must  give  a  month's  notice:  Blake  v.  Summerslu.  W.  N.  (89) 
39. 

An  order  for  foreclosure  absolute,  not  being  a  judgment  for  payment  of 
money,  need  not  be  registered  in  Middlesex :  Burrows  v.  Ilollevy  35  Ch.  D. 
123. 

By  54  &  55  V.  c.  39,  ss.  54,  57  (Stamp  Act,  1891),  as  explained  by  61  &  62 
V.  c.  10,  8.  6  (Finance  Act,  1898),  an  order  for  foreclosure  absolute  must  be 
stamped  as  a  conveyance  on  sale.  The  usual  course  is  for  the  stamp  to  be 
calculated  on  the  amount  which  is  certified  to  be  due,  and  in  default  of  pay- 
ment of  which  the  foreclosure  takes  place.  But  if  the  solr  objects  that  this 
amount  is  in  excess  of  the  value  of  the  property,  the  stamp  must  be  adjudicated 
upon  at  Somerset  House. 

Under  the  Land  Transfer  Act,  1875  (^8  &  39  V.  c.  87),  s.  26,  v.  sup,  p.  1907, 
and  r.  110  of  the  Land  Transfer  Eules,  1898,  when  the  proprietor  of  a  regis- 
tered charge  obtains  an  order  for  foreclosure  absolute,  tne  order  or  an  omce 
copy  thereof  is  to  be  delivered  to  the  registrar,  who  is  thereupon  to  enter  the 
proprietor  of  the  char^  as  proprietor  (subject  to  prior  charges^  of  the  land 
the  equity  of  redemption  in  which  is  foreclosed.  As  to  the  production  of  the 
land  or  charge  certificates  on  this  registration,  see  Brickdale,  161. 

The  Court  will  not  make  the  foreclosure  absolute  in  the  absence  of  a 
properly-constituted  represve,  though  the  Deft  has  died  insolvent  without 
a  represve,  and  an  order  has  been  made  in  Chambers  appointing  one 
of  the  next  of  kin  to  represent  the  estate :  Aylward  v.  J^vis^  (1891)  2 
Ch.  81. 

Immediate  foreclosure  absolute  will  not  be  ordered  because  the  Fit  claims 
it  by  his  pleading  in  the  event  (which  happens)  of  default  of  appearance  by 
the  Deft :  Patey  v.  Flint,  48  L.  J.  Ch.  696 ;  40  L.  T.  651 ;  27  W.  B.  595. 

Where  the  mortgage  was  of  leaseholds  by  sub-demise,  with  a  declaration 
of  trust  of  the  reversion,  the  Court  gave  judgment  for  foreclosure  of  the 
equity  of  redemption  and  reversionary  term,  but  refused  to  make  a  vesting 
order  as  to  the  reversion  until  final  foreclosure :  British  Empire  Ass,  Co,  v. 
Sugdm,  47  L.  J.  Ch.  691 ;  26  W.  E.  631. 

Where  an  order  for  sale  was  made,  and  part  only  was  sold,  the  mortgagees 
were  allowed  foreclosure  on  the  unsold  parts  on  uieir  undertaking  to  adopt 
the  contracts  made  for  the  parts  sold :  Re  Kilhamj  K»  v.  A^,  W.  N.  (88) 
224. 

Judgment  for  foreclosure  absolute  ends  a  foreclosure  action,  so  that  the 
Pit,  an  equitable  mortgagee,  cannot  obtain  a  receiver,  even  though  the 
oonveyance  of  the  property  has  not  been  settled :  WilU  v.  Luff,  38  Ch.  D. 
197. 

The  mortgagor  is  entitled  at  the  time  of  payment  to  have  delivered  up  to 
him  the  documents  by  the  mortgagee,  and,  strictly  speaking,  in  the  absence 
of  the  mortgagee,  both  production  of  a  power  of  attorney  and  an  affidavit  of 
documents:  see  Weeks  v.  Stourton,  13  W.  B.  489;  12  L.  T.  71. 

But  the  first  mortgagee  on  foreclosure  is  not  entitled  to  have  documents 
relating  solely  to  the  equity  of  redemption  delivered  up  to  him :  Greene  v. 
Fotier,  22  Ch.  D.  666. 

To  enable  the  survivor  of  two  mortgagees  entitled  on  a  joint  account  to 
obtain  an  order  for  foreclosure  absolute  where  one  has  died  between  the 
decree  and  the  certificate,  the  money  should  be  expressed  in  the  judgment  to 
be  payable  to  the  parties  entitled,  or  the  survivor  of  them  (if  in  accordance 
witn.  the  terms  of  the  mortgage  deed) ;  otherwise  he  cannot  obtain  the  final 
order  in  default  of  payment,  but  a  new  day  must  be  fixed  for  payment : 
BltMckbum  V.  Caine,  22  Beav.  614  ;  Kingsford  v.  Poile,  8  W.  E.  110;  but  see 
Broirell  V.  Pledge,  W.  N.  (88)  166. 

Where  a  puisne  mortgagee  has  been  foreclosed,  subsequent  interest 
a|;^inst  the  mortgagor  is  to  bd  computed  on  the  whole  sum,  including  prior 
interest  and  costs,  payable  by  the  foreclosed  mortgagee :  Elton  v.  Curteis,  19 
Ch-  I^.  49 ;  Bickham  v.  Cross,  2  Ves.  sen.  471. 

Until  the  foreclosure  had  been  made  absolute,  it  could  not  be  pleaded  in 
bar  to  a  redemption  suit :  Senhouse  v.  Earl,  1  Vez.  450 ;  and  before  1 Y.  c.  26, 
the  estate  did  not,  until  the  final  order,  acquire  the  character  of  land,  so  as 
to  pass  by  a  previous  devise :  Thomson  y.  Urant,  4  Madd.  438 ;  and  see  Flack 
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V.  Longmate,  8  Beav.  420;  secus^  if  the  devise  was  of  the  mortgage  itself: 
Le  Oros  v.  Cockerelly  5  Sim.  384. 

Dismisaal  of  Action  for  Redemption.'] — ^The  final  dismissal  of  an  action  for 
redemption  of  a  legal  mortgage  is  equivalent  to  a  judgment  for  foreclosore 
(see  Cholmley  v.  Cs.  Oxfwdy  2  Atk.  267;  J5p.  WinclinUr  v.  Patne,  11  Yes. 
199 ;  Inman  v.  Wearing,  3  D.  &  S.  734) ;  but  the  rule  does  not  apply  to  an 
equitable  mortgage  by  deposit  of  title  deeds  {Marshall  v.  Shreivsbury^  10  (1l 
250),  nor  to  a  cUsmissal  for  want  of  prosecution :  Hansard  v.  Hardy,  18  Yes. 

4eo. 

And  where  the  Pit  mortgagor  became  insolvent  pending  the  acoonnt,  his 
assignees,  who  were  not  before  the  Court,  were  not  foreclosed  by  the  dismisBa] 
of  the  bill :  Wood  v.  Surr,  19  Beay.  551. 
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POSSESSION. 

O.  XYin,  2,  prohibiting  joinder  of  other  causes  of  action  with  an  aclioo 
for  recovery  of  land  wimout  the  leave  of  the  Court  or  a  Jud^,  contains 
(since  December,  1885)  provisoes  that  nothing  in  the  order  oontamed  *'  shall 
prevent  any  Pit  in  an  action  for  foreclosure  or  redemption  from  asking 
for  or  obtaining  an  order  against  the  Deft  for  delivery  of  the  possession  (u 
the  mortgaged  property  to  the  Pit  on  or  after  the  order  absolute  for  fore- 
closure or  redemption,  as  the  case  may  be,  and  such  an  action  for  foreclceure 
or  redemption,  and  for  such  delivery  of  possession,  shall  not  be  deemed  an 
action  for  recovery  of  land"  within  the  meaning  of  the  rules ;  and  that  **iD 
case  any  mortgage  security  shall  be  foreclosed  by  reason  of  the  defatdt  to 
redeem  by  any  Pit  in  a  redemption  action,  the  Deft  in  whose  favour  aidi 
foreclosure  has  taken  place  may  by  motion  or  summons  apply  to  the  Coait 
or  a  Judge  for  an  order  for  delivery  to  him  of  the  mortgaged  propertr, 
and  such  order  may  be  made  thereupon  as  the  justice  of  me  case  shall 
require." 

As  to  the  writ  of  possession,  v.  sup,  Yol.  I.,  p.  436. 

The  order  for  dehvery  of  possession  should  contain  a  description  of  the 
^operty,  so  that  the  same  may  be  indicated  in  the  writ  of  posseasioD: 
Thynne  v.  SorU  (1891)  1  Ch.  79. 

Under  this  rule  the  Court  can  order  delivery  of  possession,  notwithstanding 
that  it  is  not  asked  for  in  the  writ,  statement  of  claim,  or  summons :  SaHn 
V.  Edgar,  54  L.  T.  374;  W.  N.  (86)47;  Lacon  v.  Tyrrtll,  56  L.  T.  483; 
W.  N.  (87)  71 ;  Best  v.  Applegate,  37  Ch.  D.  42 ;  MancJiester  and  Lifxr- 
pool  Bh  V.  Parkinson,  60  L.  T.  258 ;  W.  N.  (89)  27. 

Where  an  order  7iisi  for  foreclosure  and  possession  has  been  made,  liie 
order  absolute  must  follow  the  terms  of  the  order  nisi  ( Wood  v.  Wkeater,  t% 
Ch.  D.  281 ;  Withall  v.  Nixm,  28  Ch.  D.  413),  and  is  made  exparU:  S.  C; 
Craven  Bank  v.  Hartley,  W.  N.  (86)  189 ;  D.  C.  F.  780. 

And  even  after  final  foreclosure,  without  any  direction  given  as  to 


sion,  an  order  for  delivery  of  possession  may  be  obtained :  Keith  v.  Axy, 
Ch.  D.  452,  C.  A. ;  Form  10,  sup.  p.  1994 ;  Jenkins  v.  Bidgley,  41  Vf.  B. 
68  L.  T.  671. 


opsNnra  the  fobeolosxjbb  absolutb. 

The  order  for  foreclosure  absolute,  being  final  in  form  only,  can  be  i^ 
opened  in  the  discretion  of  the  Court  having  regard  to  all  the  circuinstanoes 
01  the  case,  such  as  the  value  of  the  property,  and  that  the  mortgagor  has 
been  prompt  in  his  application ;  and  persons  taking  property  under  tile  ord«x, 
take  it  subject  to  such  discretionary  power:  Campbell  v.  Holylaud  (2),  7 
Ch.  D.  166. 

But  it  has  also  boon  said  that  the  mortgagor  can  only  be  relieved  from  a 
foreclosure  absolute  on  the  ground  that  it  has  TOen  obtained  by  actual  positzve 
fraud  or  under  circrmistances  of  oppression :  see  Patch  v.  TT'artf .  3  Ch.  20a  212  • 
Fish.  Mort.  931.  -«^«.-i*. 

A  judgment  for  foreclosure  does  not  discharge  other  collateral  eecuntke 
which  the  mortgagee  may  have.  He  may  either  first  enforce  such  sc^suritiee, 
and  then  foreclose  for  the  balance ;  or  he  may  foreclose  first,  cmd  afterwaid^ 
if  the  value  of  the  property  prove  less  than  his  debt,  ho  may  realize  It^ 
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ooUatend  secmities ;  but  by  so  doing  he  opens  the  foreclosure  and  gives  a 
new  right  of  redemption  to  the  mortgagor.  If  after  foreclosure  he  sells  the 
estate  so  that  he  cannot  restore  it,  and  thus  puts  it  out  of  the  mortgagor's 
power  to  get  it  back  by  redemption,  he  will  be  restrained  from  putting  in 
lorce  any  collateral  security,  although  the  amount  duo  on  the  mortgage  has 
not  been  realized  by  the  sale :  Lockhart  v.  Hardy ^  9  Bcav.  349 ;  Palmer  v. 
Hendrie,  27  Beav.  349 ;  28  Beav.  341 ;  and  see  TooJce  v.  Hartlet/,  2  Bro.  C.  0. 
125;  Perry  v.  Barker,  8  Ves.  627;  13  Ves.  198;  Walker  v.  Jones,  L.  E.  1 
P.  C.  60 ;  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

Even  after  foreclosure  if  the  inability  to  restore  the  estate  on  payment  of 
the  mortgage  money  arises  from  eviction  of  the  mortgagee,  through  no  default 
on  his  part,  he  is  still  entitled  to  prove  for  the  amoimt  due  for  principal, 
interest,  and  costs :  see  Be  Burrell,  B.  v.  Smithy  7  Eq.  399. 

Upon  his  rescinding  a  contract  for  sale  of  the  estate,  and  offering  to  convey 
after  final  foreclosure,  the  mortgagee  was  allowed,  in  a  suit  to  administer  the 
mortgagor's  estate,  to  prove  for  nis  principal  and  interest,  but  not  for  the 
costs  of  the  foreclosure  suit :  Haynes  v.  //.,  3  Jur.  N.  S.  604. 

But  the  proceeds  of  a  sale  decreed  by  consent  in  a  foreclosure  suit  having, 
on  being  paid  into  Court,  been  invested  by  the  mortgagee  with  the  consent  of 
the  mortgagor,  and  owing  to  a  fall  in  stock  having  proved  insufficient  when 
converted  to  pay  the  mortgagee,  he  was  allowed  to  prove  for  the  deficiency, 
and  for  the  costs  of  the  application  in  a  suit  to  administer  the  mortgagors 
estate :  Tampeett  v.  Wickens,  3  S.  &  G.  171. 

As  to  creditor's  admon  action  by  mortgagee,  v,  $up,  pp.  1920 — 1926. 


SscnON  yi. — FORECLOSUBB  AND  EbDEHFTION  OF  CHATTELS. 

(l.)  MORTOAOES  OF  STOCK,  BTO. 

1.  Forecloaure  qf  Mortgaged  Stock,  and  Cash  in  Court. 

JuDOXBRT  for  aooount  and  payment  [Sect.  1,  p.  1895] ;  But  in 
default  &c.,  Let  the  said  Deft  stand  absolutely  debarred  and  fore- 
cloeed  Sec,  oi^  in,  and  to  the  £ —  New  Ck)nsols  in  Court  to  the  credit  of 
**  In  the  matter  of  &c.,"  and  £ —  cash  in  Court  to  the  same  credit,  and 
any  dlTidends  to  accrue  on  the  said  Consols. — Booking  y.  JUndell, 
y.-a  K,  4  Dec.  1852,  A.  325. 

2.  Stock  Mortgage — where  Stock  to  be  replaced^  or  Foreclosure. 

1.  Account  of  what  is  due  to  the  Pit  for  principal  and  interest  in 
respect  of  the  £—  New  Consols,  in  the  pleadings  mentioned,  and  for  his 
costs  of  action,  to  be  taxed.  2.  Account  of  rents  and  profits,  and 
the  amount  to  be  deducted. — ''  And  Let,  upon  the  Defts  C.  and  O. 
hJM  wife  transferring  so  much  New  Consols  as  shall  be  certified  to  be  due 
to  the  Pits  in  respect  of  the  principal  of  the  said  £ —  New  Consols, 
and  paying  to  them  what  shall  be  certified  to  be  due  to  them 
for  interest  and  costs,  as  aforesaid,  after  such  deductions  as 
aforesaid,  within  six  months  after  &c.,  at  such  &c." — Direction  for 
reconyeyanoei  and  deliTexy  of  deeds.— '*  But  in  default  of  the  Defts 
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transferring  to  the  Pits  what  shall  be  certified  to  be  due  in  leepect  o! 
the  principal  of  the  said  £ —  Consols,  and  paying  to  them  what  shall 
be  certified  to  be  due  to  them  for  interest  and  costs  as  aforesaid,  by 
the  time  aforesaid,  the  Defts  are  from  thenceforth  to  stand  absolutely 
debarred  and  foreclosed  "  &c. — Liberty  to  apply. — See  Piper  v.  Coke^ 
L.  0.  14  Nov.  1832,  B.  425 ;  Oarrati  v.  Rankin,  L.  0.  7  Nov.  1816, 
A.  391 ;   Walter  Y.  E:  Amherst,  L.  0.,  21  Dec.  1805,  B.  88. 

For  decree,  where  the  fund  to  be  replaced  had  been  made  the  subject  of 
marriage  articles,  with  inquiry  what  was  the  value  of  the  stock  at  the  market 
price  [now  Bank  average  price]  of  the  day  of  the  decree,  and  for  payment  of 
the  amoimt  to  be  certi^ed  into  Court,  to  be  invested  in  the  purchase  of  stock, 
with  consequent  directions,  see  Campbell  v.  Shugar,  M.  It.,  9  Mar.  1771, 
A.  207. 


3.  Redemption  of  particular  Portion  of  Stock  on  Payment  of  Share 

of  Debt. 

Declaab  that  the  Pit  is  entitled  to  redeem  the  $33,185  Deferred 
Virginian  Certificates,  being  part  of  the  $93,800  like  certificates  in 
the  pleadings  mentioned,  on  payment  of  what  shall  be  found  due  on 
taking  the  account  hereinafter  directed  ;  And  Let  an  account  be  taken 
of  what  (if  anything)  is  due  to  the  Defts  under  the  memorandmn  of 
agreement  dated  &c.  in  the  pleadings  mentioned,  and  in  respect  of  any 
transactions  between  them  and  the  Pit,  and  for  their  costs  of  this 
action  subsequent  to  the  hearing  thereof,  such  costs  to  be  taxed  &c ; 
and  in  case  it  shall  appear  that  nothing  is  due,  then  the  amount,  if 
any,  due  from  the  Defts  to  the  Pit  is  to  be  ascertained  and  certified; 
And  such  account  is  to  be  taken  on  the  footing  that  the  Pit  is  liable 
for   105/297ths  of  £ —  advanced  by  the  Defts  on  the  security  of 
$105,000  Virginian  Bonds ;   And  Let  it  be  referred  to  the  taxing 
master  to  tax  the  Pit  his  costs  of  this  action  up  to  and  induding  the 
trial  thereof;  And  Let  the  amount  of  such  costs,  when  taxed,  be 
deducted  from  what  shall  be  certified  to  be  due  to  the  Defts  on  the 
said  account,  or  added  to  what,  if  anything,  shall  be  certified  to  be 
due  to  the  Pit  on  the  said  account,  as  the  case  may  be,  and  the  balance 
certified ;  And  upon  the  Pit  H.  paying  to  the  Defts  L.  &  Co.  what 
shall  be  certified  to  be  such  balance,  after  such  deduction  as  aforesaid, 
within  six  months  after  the  date  of  the  said  certificate,  at  such  time 
and  place  as  shall  be  thereby  appointed,  or  if  it  shall  be  certified  that 
nothing  is  due  to  the  Defts,  Let  the  Defts  deliver  to  the  Pit  the 
certificates  for  $33,185  Deferred  Virginian  Certificates,  and  all  seen* 
rities  in  their  custody  or  power  belonging  to  the  Pit,  free  and  dear 
&c.,  and  deliver  up  &c. ;  And  if  such  $33,185  Deferred  Viiginiaa 
Certificates  shall  not  be  procurable,  Let  the  Defts  L.  &  Co.,  at  the 
expense  of  the  Pit,  execute  a  declaration  of  trust  thereof  in  favour  of 
the  Pit,  such  declaration  of  trust  to  contain  all  necessary  oovenants 
for  production  of  dociiments,  and  to  be  settled  by  the  Judge  in  case 
the  parties  differ ;  And  the  parties  are  to  be  at  liberty  to  apply  to  the 
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Judge  respectiiig  the  said  certificates  and  generally  as  they  may  be 
advised ;  But  in  default  of  the  Pit  H.  paying  to  the  Defts  what  shall 
be  certified  to  be  the  balance  due  to  them,  after  such  deduction  as 
aforesaid,  by  the  time  aforesaid,  Let  this  action  from  thenceforth  stand 
dismissed  out  of  this  Court;  And  in  case  it  shall  be  certified  that 
there  is  a  balance  due  to  the  Pit  on  taking  the  said  accounts,  Let  the 
Defts  L.  &  Co.,  within  fourteen  days  after  the  date  of  the  Master's 
certificate,  pay  to  the  Pit  the  amount  of  such  balance. — Liberty  to 
apply.— ITayntf  v.  Laurie  Sf  Co.,  Fry,  J.,  7  Nov.  1877,  A.  2300. 


4.  Mortgage  of  Pension, 

IirjxmcnoN  against  the  Deft  E.  to  restrain  him  or  his  agents  from 
receiving  the  future  payments  of  the  pension  or  annuity  of  £ —  in  the 
pleadings  mentioned.  Usual  account  of  what  is  due  imder  and  by 
virtue  of  &c.,  and  costs ;  And  upon  the  Deft  E.  paying  to  the  Pits 
what  shall  be  certified  to  be  due  &c.,  Pits  to  re-assign  &c. ;  but  in 
default  the  Deft  to  stand  foreclosed,  and  in  that  case  the  Deft  E.  is  to 
execute  to  the  Pits  an  irrevocable  power  of  attorney  to  enable  them  to 
receive  the  pension  of  £ —  a  year  in  the  pleadings  mentioned. — ^Liberty 
to  apply.— /amw  v.  Ellis,  V.-C.  S.,  20  Dec.  1870,  A.  3251 ;  S,  C,  19 
W.  K.  319;  24L.  T.  12. 


5.  Foreclosure  of  Chattels  brought  t^pon  or  added  to  the  Property 

after  the  Mortgage, 

The  Deft  by  his  counsel  consenting.  Let  the  Deft  henceforth  stand 
absolutely  debarred  &c.,  of,  in,  and  to  the  leasehold  land  and  property 
comprised  in,  affected  by,  or  subject  to,  the  security  created  by  the 
indenture  dated  &c.,  in  the  pleadings  mentioned ;  And  Let  the  Deft 
do  all  such  acts  and  execute  all  such  deeds  as  may  be  necessary  for 
vesting  in  the  Pits,  freed  and  discharged  from  all  equity  and  right  of 
redemption,  such  of  the  buildings,  machinery,  plant,  utensils,  materials, 
stock,  and  other  things  on  the  said  leasehold  lands,  as  may  have  been 
erected  or  made  thereon,  or  brought  upon  the  same,  or  added  thereto, 
since  the  date  of  the  said  indenture  of  &c. ;  such  deeds  to  be  settled 
by  the  Judge  if  the  parties  differ. — Liberty  to  apply. — Chisholm  v, 
Ferguson^  V.-C.  W.,  6  May,  1855,  A.  867. 


6.  Redemption  of  Goods  pledged — Overpay^nent — Assignee. 

Let  the  following  &c. ;  1.  Account  of  what  remained  due  on  the  &c., 
for  principal  and  interest  in  respect  of  the  money  advanced  and  lent 
bj  the  Deft  W.  to  C,  the  bankrupt,  in  the  pleadings  named,  on  the 
pledge  of  the  jewels,  plate,  and  effects  mentioned  in  the  original  note 
from  the  Deft  to  the  said  0.,  dated  &c, ;  And  Let  interest  bo  computed 
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on  BO  much,  of  the  principal  as  then  remained  due ;  2.  An  account  of 
the  said  jewels,  plate,  and  effects  specified  in  the  last-mentioned  note ; 
3.  An  inquiry  which  of  them  remain  in  specie  in  the  custody  or  power 
of  the  Deft,  and  what  part  thereof  has  been  sold  or  otherwise  dis- 
posed of  by  him ;  And  as  to  such  part  thereof  as  hath  been  so  sold  or 
disposed  of,  an  account  of  the  real  value  thereof ;  And  Let  the  thIub 
of  such  part  thereof  as  hath  been  so  sold  or  disposed  of  by  the  Deft  be 
applied  in  the  first  place  towards  paying  the  interest,  and  then  towards 
sinking  the  principal,  of  what  shall  appear  to  have  been  due  to  the 
Deft  for  the  money  lent  or  advanced  by  him  as  aforesaid ;  And  if  upon 
the  balance  of  the  said  account  anything  shall  be  certified  to  remain 
due  to  the  Deft  for  principal  or  interest,  then  on  payment  thereof  to 
him  by  the  Pit  {bankrupt's  assignee)^  within  &c.,  at  such  time  and 
place  &c.,  Let  the  Deft  deliver  to  the  Pit  such  part  of  the  said  jewels^ 
plate,  and  effects  as  shall  be  ascertained  to  remain  in  specie ;  But  in 
default  of  such  payment  by  the  Pit  to  the  Deft  as  aforesaid,  Let  this 
action  from  thenceforth  stand  dismissed  out  of  this  Oourt,  with  costSi 
to  be  taxed  &c. ;  And  in  case  it  shall  appear  on  the  said  account  that 
the  Deft  is  overpaid  his  said  principal  and  interest.  Let  the  said  Deft 
pay  to  the  Pit  so  much  as  shall  be  certified  to  remain  due  to  the 
Pit  on  the  said  account,  and  also  deliver  to  the  Pit  such  part  of  the 
said  jewels,  plate,  and  effects  as  shall  remain  in  specie,  to  be  applied 
as  part  of  the  personal  estate  of  the  bankrupt,  for  the  benefit  of  the 
creditors  seeking  relief  under  &c. — ^Beserve  the  consideration  of 
interest  of  any  money  that  may  be  certified  to  be  due  from  the  Deft  to 
the  Pit  (in  case  there  shall  be  any  such  money)  and  of  co&tB^ — 
Liberty  to  apply. — Kemp  {Kemys)  v.  Westbrook,  L.  C,  8  July,  1749, 
A.  602;  1  Vez.  278;  Belt's  Supp.  p.  149. 


KOTES. 
FOKECLOSUBE  AND  REDEMPTION  OF  CHATl'ELS. 

The  mortgagor  and  mortgagee  of  stock,  policies  of  assurance,  and  other 
personal  ohatteiB  may  bring  their  actions  for  redemption  or  foredosnre  re- 
spectively :  Blade  v.  liiggt  3  Ha.  35 ;  Wdgne  v.  JIanham,  9  Ha.  62 ;  Kemp  v. 
Westbrookf  1  Ycz.  278;  but  in  the  case  of  stock,  redemption  will  not  be 
allowed  if  it  appear  that  the  action  was  brought  on  account  of  an  f>Ay>i^flTitil 
rise  in  value :  Lockwood  v.  Ewer,  2  Atk.  303. 

A  mere  pledgee  of  personal  chattels  is  not  entitled  to  a  judgment  for  fore* 
closure,  but  to  a  sale  only :  Carter  v.  Wake,  4  Ch.  D.  605 ;  Eraser  v*  J9ytzs, 
W.  N.  (95)  112;  but  where  railway  shares  are  transferred  to  the  lender  by 
way  of  security  with  a  power  of  eale,  the  remedy  is  foreclosure :  Generol 
Credit  To.  v.  Of  egg,  22  Ch.  D.  549,  C.  A. ;  and  the  remedy  by  foit^closui^  is 
applicable  to  the  uncalled  capital  of  a  limited  company :  Sadler  v.  ITor/cy, 
(1894)  2  Ch.  170;  but  see  Exploration  Company  v.  British  Empire  Type^  ^ 
Co.,  Ltd.,  Byrne,  J.,  7  Dec.  1900,  B.  4528;  Form  15,  j).  2030,  where  a  toe- 
closure  order  was  made  on  condition  that  the  Pits  waived  all  dUum  to  tbe 
uncalled  capital  of  the  Deft  co. :  ex  relatione,  Tindal  King,  Beg.,  'Kfift>i«y»]p*«g 
Sittings,  1900,  folio  128. 

Though  entitled  to  foreclosure,  the  mortgagee  of  stodc  is  not  bound  to 
brin^  a  foreclosure  action,  but  may  sell  it  under  the  implied  power  "wliich  by 
law  IS  incident  to  his  security  on  failure  of  the  mortgagor  to  pay  within  a 
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reasonable  time  after  tbe  debt  has  become  payable :  Tucker  v.  WiUon,  1  P. 
Wms.  261 ;  1  Bro.  P.  C.  494 ;  PigoU  v.  Cahley,  15  C.  B.  N.  S.  701 ;  Deverges 
V.  Sandeman,  ClarkA  Co., (1901)  1  Oh.  70;  Pish.  Mort.  427,  829;  Bobbins,  1470. 

If  the  proceeds  of  the  sale  exceed  the  amount  of  debt  the  mortgagee  must 
aocoont  for,  and  the  mortgagor  may  recover  the  surplus :  Harrison  v.  Hart, 
Com.  Rep.  393. 

Upon  payment  or  tender  by  the  pledgor,  he  may  also  recover  the  goods  by 
action :  Spence,  vol.  ii.  p.  771 ;  Fish.  Mort.  99. 

If  no  time  be  limited  for  redemption  the  pledgor  may  redeem  at  any  time 
during  his  life :  Kemp  v.  Westbrook,  1  Vez.  278 ;  France  v.  dark,  22  Ch.  D. 
S30;  26  Ch.  D.  257,  C.  A. ;  and  semhie,  if  a  time  be  Umited,  after  the  expiration 
of  tiiat  time :  Spence,  vol.  ii.  p.  773. 

If  tlie  goods  nave  been  sub-mortgaged  by  deposit,  the  original  mortgagor 
or  pledgor  is  entitled  to  redeem  them  on  paymg  the  amount  due  on  the 
original  pledge :  Spalding  v.  Euding,  6  Beav.  376 ;  Demainhray  v.  Metcalfe^ 
2  Ver.  691. 

Where  the  owner  of  deeds  authorizes  an  agent  to  pledge  them  for  a  fixed 
sum,  and  the  agent  pledges  them  for  a  larger  sum  to  a  hon^l  fide  lender,  the 
owner  cannot  i^deem  except  on  payment  of  the  full  amount :  Brockleshy  v. 
Temperance  BMg.  Sor..  (1895)  A.  G.  173,  H.  L. ;  (1893)  3  Ch.  130,  0.  A. 

A  pawnee  has  a  right  to  sell  the  chattel  pawned  either  in  default  of  pay- 
ment at  the  time  fixed,  or  if  no  time  is  fixed,  on  default  after  reasonable 
notice :  Rf  Rirhardsmi,  Shillito  v.  Hobsan,  30  Ch.  D.  396,  0.  A. 

Where  shares  transferable  without  seal  were  mortgaged  by  deposit  of  cer- 
tificates and  blank  transfers,  it  was  held  that  the  mortgagee  had  no  power  of 
Bale :  France  y.  Clark,  22  Ch.  D.  830 ;  S.  C,  26  Ch.  D.  257,  C.  A. 

Under  a  mortgage  of  household  furniture  and  effects,  jewellery  did  not 
pass :  Narihey  v.  Paxtan,  60  L.  T.  30. 

Though  growing  crops  pass  with  the  land,  yet  when  severed  they  are  per- 
sonal cmittels  which  will  devolve  on  the  trustee  in  bankruptcy  of  the  mort- 
gagor, unless  possession  has  been  taken :  Be  Phillips,  Exp,  Jsational  Bank, 
16  Ch.  D.  104,  C.  A. 

CHOSE  IN  ACTION. 

The  assignee  of  a  chose  in  action  takes  it  in  general  subject  to  all  equities 
against  the  assignor :  Mangles  v.  Dixon,  3  H.  L.  C.  702 ;  Natal  Investmeni 
Co.,  3  Ch.  355 ;  Boxburghe  v.  Cox,  17  Ch.  D.  520,  0.  A. ;  sup.  p.  1366 ;  and  as 
to  priority  by  obtaining  a  stop  order,  see  Vol.  I.,  pp.  496,  497;  but  the  person 
entitled  to  such  equities  may  release  them  either  expressly,  or  impliedly  by  his 
conduct :  Northern  Assam  Tea  Co.,  10  Ea.  458. 

And  the  form  of  the  instrument  may  be  such  as  to  preclude  such  equities 
from  being  set  up  as  against  the  assignee :  Geiieral  Estates  Co.,  3  Ch.  758 ;  Be 
Ooy  <fe  Co.,  (1900)  2  Ch.  149. 

And,  in  general,  a  debtor  may  contract  with  his  creditor  that  ho  will  not 
avail  himself,  against  a  transferee,  of  any  rights  which  he  may  possess  against 
the  creditor  or  his  assignee :  Be  Ooy  &  Co.,  (1900)  2  Ch.  149  (where  a 
delinquent  director  was  thus  enabled  to  transfer  debentures  as  against  the 
CO.]  ;  Be  Agra  Bank,  2  Ch.  391 ;  Be  Blakely  Ordnance  Co.,  3  Ch.  154. 

The  assignee  or  mortga^  of  a  chose  in  action  incapable  of  delivery  should 
— ^in  order  to  perfect  his  title,  and  especially  to  prevent  a  subsequent  incum- 
brancer from  obtaining  priority— give  formal  notice  of  the  assignment  to  the 
tmstee  or  person  having  the  legal  interest  in  or  control  over  the  property : 
Brawn^s  Truets,  5  £q.  88 ;  or  at  least  show  that  from  the  circumstances  know- 
lodge  of  the  assignment  must  bo  imputed :  Lloyd  v.  Banks,  3  Ch.  488  (revers- 
ing 4  £q.  222) ;  and  see  Hubson  v.  Bell,  2  Beav.  24 ;  Be  Hughes*  Trusts,  2 
H.  &  M.  89;  Lee  v.  Howlett,  2  K.  &  J.  531 ;  Browne  v.  Savage,  4  Dr.  640; 
UoyfTs  Bank  v.  Pearson,  (1901)  1  Ch.  865  (knowledge  of  assignor-trustee  not 
sufficient);  and  as  to  moiiigago  of  book  debts,  see  Butter  v.  Everett,  (1895) 
2  Ch.  872. 

And  upon  an  assignment  by  a  creditor  of  his  debt,  notice  must  be  given 
Ivy  the  assignee  to  the  debtor.  Doth  to  guard  against  payment  being  made  to 
the  original  creditor  and  also  to  preserve  priority :  Storks  v.  Dobson,  4  D.  M. 
4t  Q.  n ;  and  see  Fish.  Mort.  587  ;  1  L.  C.  £q.  115,  132 ;  2  L.  C.  Eq.  36. 

Bat  as  between  assignor  and  assignee  the  assignment  is  perfect  without 
ncytioe :  Gorringe  v.  Irwell  India  Bubber  Co.,  34  Ch.  D.  128 ;  Be  Patrick,  Bills 
w.  Tatham,  (1891)  1  Ch.  82,  87,  C.  A. 
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II  there  be  successive  assignments,  the  assi^ee  who  first  gives  notioe  will 
have  priority:  Dearie  v.  JETaT/,  Loveridge  v.  Cooper ,  3  Buss.  1,  30;  and  see 
Bridge  v.  Beadon,  3  Eq.  664;  Addison  v.  Cox,  8  Ch.  76;  Lloyd's  Batik  v. 
Pearson,  (1901)  1  Ch.  865;  seats,  as  to  shares  in  cos.  under  the  Companiect 
Act,  1802,  which  by  sect.  30  precludes  the  entry  of  notice  of  any  trust  on  a 
CO.' 8  register :  Soci^te  Generate  de  Paris  v.  Walker,  14  Q.  B.  D.  424,  C.  A. ; 
1 1  App.  Ca.  20. 

And  under  the  peculiar  language  of  sect.  141  of  the  Bankruptcy  Act,  1849 
(12  &  13  y.  c.  106;,  the  title  of  the  assignee  in  bankruptcy  who  had  not  given 
notice  prevailed,  contrary  to  the  general  rule  (see  Dearie  v.  Hall,  sup,  ;  Palmer 
v.  Locke,  18  Ch.  D.  3.Sl ,  390,  C.  A. ;  Be  Stone's  Will,  W.  N.  (93^  60),  over  that  of 
the  particular  assignee  who  had :  Be  BrighCs  Settlement,  13  Ch.  JJ.  413,  C  A. 

Money  payable  on  retirement  of  an  officer  in  the  army  in  respect  of  his 
commission  cannot,  under  the  Eegulation  of  the  Forces  ^ct,  1871  (34  &  35 
V.  c.  86),  be  charged  until  the  retirement  is  gazetted,  but  thereafter  the  money 
in  tilie  hands  of  the  army  agent  is  the  money  of  the  ofiQcer,  subject  to  set-off 
in  resjHJct  of  money  owing  by  him  to  such  agent :  Johnstone  v.  Car,  19  Ch.  D. 
17,  C.  A. ;  16  Ch.  1).  671 ;  Boxburghe  v.  Cox,  17  Ch.  D.  520,  C.  A. 

By  Jud.  Act,  1873,  s.  25  (6),  v,  sup.  Vol.  I.  p.  603,  giving  validity  to  any 
**  absolute  assignment,  by  writing,  not  purporting  to  be  by  way  of  chai^ 
only  "  of  any  debt  or  other  legal  diose  in  action,  it  is  required  that  notioe  m 
writing  of  such  assignment  shall  be  given  to  the  debtor,  trustee,  or  othor 
person  from  whom  the  assignor  would  nave  been  entitled  to  receive  or  daim 
such  debt  or  chose  in  action. 

A  mortgage  of  debts  due  to  the  mortgagor,  made  in  the  ordinary  form,  with 
a  proviso  for  redemption  and  re-assignment  (as  distinguished  from  an  instru- 
ment which  merely  gives  a  right  to  payment  out  of  a  fund  without  trans- 
ferring it),  is  an  *'  absolute  assignment  within  the  section  :  Durham  Bros^ 
V.  Bohertson,  (1898)  1  Q.  B.  765,  C.  A. ;  Tancred  v.  Delagoa  Bay  Co.,  23 
Q.  B.  D.  239 ;  following  Burlinson  v.  Hall,  12  a  B.  D.  347,  rather  than 
National  Provincial  Bank  v.  Harle,  6  Q.  B.  D.  626 ;  secus,  where  the  assign- 
ment itself  is  expressly  made  by  way  of  security :  S.  C. ;  Mercantile  Bank  of 
London  v.  Evans,  (1899)  2  Q.  B.  613,  C.  A. 

And  an  assignment  may  be  absolute  within  the  section,  although  a  tnut 
of  proceeds  in  favour  of  the  assignor  is  created  by  it :  Comfort  y.  Betts,  (1891} 
1  Q.  B.  737,  C.  A. 

A  mere  promise  to  make  advances  does  not  create  a  debt  or  other  legal 
chose  in  action  which  is  capable  of  assignment  under  the  section :  May  v. 
iMJie,  64  L.  J.  Q.  B.  236 ;  and  quaere  whether  an  assignment  of  a  part  of  a  debt 
is  within  the  section  :  Durham  Bros,  v.  Bohertson,  (1898)  1  Q.  B.  765,  C  A- 

TJnder  the  Companies  Clauses  Act,  1847,  the  legal  mterest  in  shares  or 
stock  will  not  pass  until  a  deed  of  transfer  compl3ring  with  the  Act  has  been 
delivered  to  the  secretary  of  the  co. :  Nanney  v.  Morgan^  37  Ch.  D.  346,  C.  A. 

And  where  transfer  by  deed  is  requisite,  adoption  and  acknowledgm^it  by 
ihe  transferor,  after  blanks  in  a  tx^sfer  executed  by  him  have  been  filled 
up,  cannot  be  treated  as  equivalent  to  delivery :  Societe  Ghih-ale  de  Paris  t. 
Tramways  Union,  14  Q.  B.  D.  424,  C.  A. ;  distinguishing  Hudson  v.  Bevttt, 
5  Bing.  368. 

Where  a  negotiable  instrument  has  been  given  for  a  debt,  notice  that  the 
debt  has  been  assigned  by  the  creditor  can  be  disreearded  by  the  debtor,  even 
if  the  assignor  is  still  tne  holder  of  the  negotiable  instrument:  Benet  v. 
Shearman,  (1898)  2  Ch.  582,  0.  A. 

By  the  Companies  Act,  1862,  s.  22,  shares  are  '*  capable  of  being  trans- 
ferred in  the  manner  provided  by  the  regulations  of  the  co.,**  and,  therefore, 
the  title  of  a  mortgagee  of  the  shares  must  depend  upon  the  articles  of  aasoda- 
tion  of  the  particular  co.,  but,  in  general,  a  transferee,  in  order  to  secniv 
himself  against  equities  affecting  the  transferor,  must  either  complete  his 
legal  title  by  regis^tion  or  have  fulfilled  all  necessary  conditions  in  order  to 
give  him,  as  between  himself  and  the  co.,  **  a  present  absolute  unconditioiud 
right  to  have  the  transfer  registered  before  the  co.  is  informed  of  the  existenoe 
of  a  better  title  " :  Societe  Oen^rale  de  Paris  v.  Walker,  11  App.  Ca,  2a  29; 
BooU  v.  Williamson,  38  Ch.  D.  485 ;  Moore  v.  Nf>rth  Western  Bank^  (1891)  2 
Ch.  599,  603 ;  Briggs  v.  Masaey,  42  L.  T.  49 ;  and  see  Lindley  on  Companies, 
479 ;  Buckley,  106. 

Shares  in  cos.  transferable  only  by  deed,  whether  or  not  thejr  are  chores  t& 
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action,  are  things  in  action  within  the  reputed  ownership  clause  in  the  Bank- 
mptcy  Act,  18S3,  s.  44,  sub-s.  iii.,  and  therefore  are  not  to  be  deemed  goods 
of  a  bankrupt  in  his  trade  or  business,  within  the  meaning  of  the  section : 
Colonial  Bank  v.  Whinney,  11  App.  Ca.  426 ;  S,  C,  30  Ch.  D.  261,  C.  A. ; 
and  as  to  a  reversionary  interest  in  chattels  derived  under  a  wiU,  see  Exp* 
Singhion,  Re  TriUon,  61  L.  T.  301  ;  6  Morrell,  250, 

Where  notice  could  not  be  given,  a  distringas  on  the  stock  gave  priority : 
EUy  v.  Bridges,  2  Y.  &  C.  C.  486 ;  and  see  Vol.  I.,  pp.  730,  731. 

li  the  fund  is  in  Court,  the  step  equivalent  to  notice  is  the  obtaining  of  a 
stop  order  (Lewin,  871 ;  andr.  sup.  Chap.  XXVIII.,  **  Stop  Orders  ")  by  the 
assignee  or  incumbrancer  to  prevent  any  subsequent  assignee  from  obtaining 
priority  by  first  obtaining  a  stop  order :  see  Greening  v.  Bedford^  5  Sim.  19d  ; 
Stoayne  v.  5.,  11  Beav.  463;  Mack  v.  PastU,  (1894)  2  Ch.  449;  Stephens 
v.  Green,  (1895)  2  Ch.  148,  C.  A. ;  Mercer  v.  Vajis  Colinu,  67  L.  J.  Q.  B.  424; 
78  L.  T.  21 ;  (1900)  1  Q.  B.  130,  n. 

But  if  the  fund  has  been  paid  into  Court  after  notice  to  the  trustee  or  exor 
of  the  assignment,  it  is  not  necessary  for  the  assi^ee  to  obtain  a  stop  order 
in  order  to  retain  the  priority  given  by  the  notice :  Thompson  v.  Tomkins, 
2  Dr.  &  Sm.  8,  20 ;  Liveseyy,  Harding,  23  Beav.  141 ;  and  sup.  Vol.  I.,  p.  498. 

The  doctrine  of  acquisition  of  priority  by  notice  does  not  apply  to  real 
estate  or  leaseholds :  C/jiion  Bank  of  London  v.  Kent,  39  Ch.  D.  238,  C.  A. ; 
Taylor  v.  Loudon  and  County  Bk,,  (1901)  2  Ch,  231,  C.  A. ;  and  accordingly 
an  equitable  sub-mortgagee  by  deposit  of  title  deeds  gains  no  priority  by 
giying  notice  to  the  mortgagor:  Hopkins  v.  Hemsworth,  (1898^  2  Ch.  347; 
considering  Be  Richards,  45  Ch.  D.  589 ;  and  generally  as  to  gaining  priority 
by  notice,  v,  inf.  Sect.  XV.  p.  2104. 

As  to  what  is  sufficient  notice  of  an  incumbrance  or  assignment  of  a  trust 
fond  or  chose  in  action,  see  Re  Tickener,  35  Beav.  317 ;  Lloyd  v.  Banks,  3  Ch. 
488,  sup,;  Edwards  v.  Martin,  1  Eq.  121 ;  Exp,  Agra  Bank,  3  Ch.  555 ;  Exp, 
Httwart,  4  D.  J.  &  S.  543 ;  Dunn's  Assignees  v.  Hibernian  Co,,  I.  R.  2  Eq, 
82;  Ardcn  v.  A,,  29  Ch.  D.  702;  Lloyd:'s  Bk,  v.  Pearson,  (1901)  1  Ch.  865, 
r.  Slip,  p.  2001. 

STOCK  MOBTaAOE. 

Where  stock  la  lent  upon  mortgage  for  a  term  of  years,  the  mortgagor, 
at  the  end  of  the  term,  is  only  bound  to  replace  the  original  amount  of  stock, 
and  not  the  market  value  at  the  end  of  the  term,  though  it  may  since  have 
fallen:  Blyth  v.  Carpenter,  2  Eq.  501;  and  under  an  agreement  by  the 
borrower  on  a  stock  mortgage  that  on  repayment  he  will  make  good  the 
difference  between  the  price  at  which  the  stock  was  sold  and  the  price  at 
"which  it  will  have  to  be  bought  back,  an  actual  reinvestment  by  the  lender 
is  not  a  condition  precedent  to  his  right  to  sue  for  the  difference ;  Fowler  \, 
Prirse,  32  L.  T.  493. 

"Where  money  is  advanced  on  a  mortage  of  stock,  during  the  continuance 
of  the  loan  the  mortgagees  are  not  entitled  to  part  with  the  stock  deposited 
with  them  as  a  security,  nor  to  make  a  profit  by  selling  when  high  and 
transferring  on  repayment  of  the  advance  stock  bought  at  a  low  price.  They 
must  restore  the  identical  stock  pledged,  and  will  be  charged  with  any  profits 
realized  by  dealings  in  the  market  with  the  security:  Langton  v.  WaiU, 
6  £q.  165  ;  and  see  S.  C,  4  Ch,  402. 

If  a  mort^gee  of  stock  transfer  it  by  way  of  loan  to  another,  the  transfer 
-will  be  considered  a  sale,  and  in  the  account  between  mortgagee  and  mort- 
gagor the  former  will  be  charged  with  the  value  of  the  stock  on  the  day  of 
Buch  transfer :  Exp.  Dennison,  3  Ves.  552. 

A  loan  upon  a  stock  mortgage  is  not  justified  by  an  ordinary  power  in  a 
trust  deed  to  vary  securities :  Whitney  v.  Smith,  4  Ch.  513,  519,  521 ;  Pell  v. 
/>«'  Winton,  2  De  G.  &  J.  18 ;  but  is  not  such  a  breach  of  trust  as  to  induce 
the  Court  to  deprive  the  trustees  of  control  of  the  fond :  see  Bromley  v.  Kelly, 
39  L.  J.  Ch.  274. 

lii  Mocatta  v.  Bell,  24  Beav.  585,  the  owner  of  Spanish  bonds,  pledged  by 
bis  broker  by  his  direction,  could  not,  notwithstanding  the  broker  hud  mis- 
applied part  of  the  money  raised,  recover  the  bonds  without  paying  the 
«lepontee  the  balance  due  to  him. 

Where  a  rent-charge  was  redeemable  on  transfer  of  consols,  transfer  of 
22  P-  c.  stock  under  the  National  Debt  (Conversion)  Act,  1888,  s.  21,  sub-s.  1, 
a,  25,  8ub-s.  2,  was  sufficient :  Duke  of  Northumberland  v.  Percy,  (1893) 
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1  Ch.  278 ;  and  so  in  the  case  of  a  stock  mortgage :  Be  BorougKa  Estaie, 
31  L.  B-  It.  244. 

EcchsiasHcal  Property,'] — ^A  mortgage  of  pew  rents  of  a  district  chorch  by 
the  incumbent  is  void  under  13  Eliz.  c.  20,  as  a  charge  of  *'  livings  appointed 
for  ecclesiastical  ministers :"  Be  Leveaon,  Exp.  Am/wsmith^  8  Ch.  D.  96. 

As  to  the  invalidity  under  13  Eliz.  c.  20  (notwithstanding  43  G.  III.  c  64, 
57  G.  III.  c.  99,  s.  1),  of  a  charge  on  a  henefice  with  cure  of  souls,  see 
Coote  on  Mortgages,  6th  ed.  p.  374 ;  Bobbins,  438  tt  seq,  ;  Phillimore,  Ecdesi- 
astical  Law,  1350. 

And  that  an  annuity  by  way  of  compensation  to  a  retiring  incumbent 
under  the  Union  of  Benefices  Act,  1860  (23  &  24  Y.  c.  142),  not  beinga 
' '  benefice  with  cure,"  is  not  within  the  statute,  see  McBean  v.  Deane^  30  ChTl). 
520 ;  nor  a  canonry  with  its  profits,  where  there  is  no  cure  of  souls,  and  resi- 
dence and  attendance  in  chapel  are  the  only  duties  required :  Qrenfdl  y.  Dtan 
and  Canons  of  Windsory  2  Beav.  544  ;  Phillimore,  1354. 

And  that  judgment  entered  up  and  registered  against  a  beneficed  deik 
does  not  create  a  charge  upon  his  benefice,  so  as  to  entitle  the  judgment 
creditor  to  a  receiver,  see  Thillimore,  1352,  citing  Hawkins  y.  OathercoUj 
6  D.  M.  &  G,  1. 

A  pension  under  the  Incumbents'  Besignation  Act,  1871  (34  &  35  V.  c  44), 
8.  10,  is  inalienable :  Oaihercole  y.  Smith,  7  Q.  B.  D.  626,  C.  A. ;  17  Ch.  D.  1, 
C.  A. ;  et  V.  sup,.  Vol.  I.,  p.  790. 

KOBTOAQES  OB  PLEDGES  BY  FAOTOBS. 

The  Factors  Acts,  4  G.  IV.  (1823),  c.  83,  6  G.  IV.  (1825),  c  94,  6  &  6  V. 
(1842),  c.  39,  and  40  &  41  V.  (1877),  c.  39,  have  now  oeen  repealed,  and  tbe 
law  consolidated  and  amended  by  the  Factors  Act,  1889  (52  &  53  V.  c  4o). 

For  an  elaborate  review  and  historical  statement  of  the  whole  law  previoofl 
to  the  Act  of  1877,  see  judgments  in  Cole  y.  N,  W,  Bank,  L.  B.  10  0.  P.  354 ; 
Fuontes  v.  Montis,  L.  B.  3  C.  P.  276. 

By  sect.  1  of  the  recent  Act,  (1)  the  expression  <* mercantile  agent"  as 
usea  in  the  Act  is  defined  to  mean  '*a  mercantile  agent  having,  in  the 
customary  course  of  his  business  as  such  agent,  authority  either  to  sell  goods, 
or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise 
money  on  the  security  of  goods ;  (2)  a  person  is  to  be  deemed  to  be  in  pos- 
session of  goods  or  of  the  dociunents  of  title  to  goods,  where  the  goods  or 
documents  are  in  his  actual  custody,  or  are  held  by  any  other  person  subject 
to  his  control,  or  for  him  or  on  his  behalf ;  ^3)  **  goods  '*  includes  wares  and 
merchandise;  (4)  '*  document  of  title'*  includes  ** any  bill  of  lading,  dock 
warrant,  warehouse-keeper's  certificate,  and  warrant  or  order  for  tiie  deliTMy 
of  goods,  and  any  other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  or  authorizing,  or  purporting  to 
authorize,  eitner  by  indorsement  or  delivery,  the  possessor  of  the  docuEnenl 
to  transfer  or  receive  goods  thereby  represented ;  "  (5)  **  pledge"  indndes 
"any  contract  pledging,  or  giving  a  lien  or  security  on,  goods,  whether  in 
consideration  of  an  original  advance,  or  of  any  further  or  continuing  advance. 
or  of  any  pecuniary  liability;"  and  (6)  "person"  includes  any  body  of 
persons  corporate  or  unincorporate. 

By  sect.  2(1),  **  where  a  mercantile  agent  is,  with  the  consent  of  the  owner, 
in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition  of  the  goods,  made  by  him  when  acting  in  ihe  oidinaiy 
course  of  business  of  a  mercantile  agent,  shall,  subject  to  the  provisions  of 
this  Act,  be  as  valid  as  if  he  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same ;  provided  that  the  person  taking  under  the  di^od- 
tion  acts  in  good  faith,  and  has  not,  at  the  time  of  the  disposition,  notice  tl>*t 
the  person  making  the  disposition  has  not  authority  to  make  the  same " ; 
(2)  * '  where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been  in 
possession  of  goods,  or  of  the  documents  of  title  to  p^oods,  any  sale,  pledge, 
or  other  disposition,  which  would  have  been  valid  if  the  consent  had  ccm« 
tinned,  shall  be  valid  notwithstanding  the  determination  of  the  consent; 
provided  that  t'le  person  taking  under  the  disposition  has  not  at  the  tunc 
thereof  notice  that  the  consent  has  been  determined  " ;  (3)  **  where  a  mercan- 
tile agent  has  obtained  possession  of  any  documents  of  title  to  goods  by 
reason  of  his  being  or  haymg  been,  with  the  consent  of  the  owner,  in 
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aion  of  the  goods  represented  thereby,  or  of  any  other  documents  of  title  to 
the  goods,  his  possession  of  the  first-mentioned  documents  shall,  for  the 

!>urpo8es  of  this  Act,  be  deemed  to  be  with  the  consent  of  the  owner"; 
4)  **  for  the  purposes  of  this  Act  the  consent  of  the  owner  shall  be  presumed 
m  the  absence  of  evidence  to  the  contrary." 

By  sect.  3,  "  a  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to 
be  a  pledge  of  the  goods."  The  section  is  merely  intended  to  define  the  full 
effect  of  the  pledge  of  the  documents  of  title  made  by  a  mercantile  agent : 
InglU  V.  RoherUon,  (1898)  A.  C.  616,  H.  L.  Sc. 

By  sect.  4,  '*  where  a  mercantile  agent  pledges  goods  as  security  for  a  debt 
or  liability  due  from  the  pledgor  to  me  pledgee  before  the  time  of  the  pledge, 
the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could  have  been 
enforced  by  the  pledgor  at  the  time  of  the  pledge." 

By  sect.  5,  '*  the  consideration  necessary  for  the  validity  of  a  sale,  pledge, 
or  other  disposition  of  goods,  in  pursuance  of  this  Act,  may  be  either  a  pay- 
ment in  cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of 
title  to  goods,  or  of  a  negotiable  security,  or  any  other  valuable  consideration  ; 
but  where  goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the 
delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods  or  of  a 
negotiable  security,  the  pledgee  shall  acquire  no  right  or  interest  in  tiie 
goods  so  pledged  in  excess  of  the  value  of  the  goods,  document,  or  security, 
when  so  delivered  or  transferred  in  exchange." 

By  sect.  6,  an  agreement  made  with  a  mercantile  a^nt  through  a  clerk  or 
other  person  authorized  in  the  ordinary  course  of  business  to  maJce  contracts 
of  sale  or  pledge  on  his  behalf,  is  to  be  deemed  to  be  an  agreement  with  the 
agent. 

Sect.  7  preserves  the  lien  of  a  consignee  for  advances  when  he  has  not  had 
notiee  of  tne  agency  of  the  apparent  consignor. 

Under  the  corresponding  provisions  of  the  earlier  Acts,  by  which  a  factor 

18  defined  to  be  ^' agent  intrusted  with  goods,  &c.,"  the  result  of  the  de- 


cisions app^us  to  have  been  that  the  agent  must  have  been  intrusted  by 
the  owner  with  an  apparent  authority  to  sell,  pledge,  or  deal  with  the  goods : 
see  Cole  v.  N,  W,  Bank,  L.  R.  10  0.  r.  354 ;  City  Bank  v.  Barrow,  o  App.  Ca. 
664  ;  and  though  intrusted  for  the  purpose  of  or  in  connection  with  the  sale 
or  pledge,  and  therefore  constitutea  an  agent  for  sale  within  5  &  6  V.  c.  39, 
if  such  authority  had  been  revoked  at  the  time  of  the  pledge  or  sale,  the 
transaction  was  not  protected,  as  the  agent  was  not  in  fact  at  the  time 
"intrusted":  Fuentes  v.  MontU,  L.  R.  3  C.  P.  268;  4  Id.  93;  and  see 
Johnson  v.  Credit  Lyonnais  Co,,  3  C.  P.  D.  32,  C.  A. ;  Farquharaon  v.  jfiTiwjr, 
49  TV.  R.  673 :  but  an  agent  intrusted  with  possession  of  goods  for  sale,  did 
not  lose  his  character  of  factor  by  reason  of  special  instructions  given  to  him 
to  sell  at  a  particular  price  or  in  the  principal's  name :  Stevens  v.  BiUer,  25 
Ch.  D.  31,  C.  A. 

The  words  *'  acting  in  the  ordinary  course  of  business,"  are  a  material  part 
of  the  definition  of  ** mercantile  agent"  in  the  Act  of  1889 :  see  Hastings  v. 
JPearstm,  (1893)1  a  B.  62. 

XTnder  6  G.  lY.  c.  94,  a  sale  in  the  nature  of  a  partial  exchange  was  held 
not  to  be  a  sale  in  the  ordinary  course  of  business:  Biggs  v.  Evans,  (1894) 
1  Q.  B.  88. 

3y  sect.  2  of  the  Act  of  1877,  a  pledge  by  an  agent  whose  authorit^p^  had 
\  revoked  was  protected  qua  a  purchaser  or  pledgee  without  notice  of 
revocation;  see  also  Navulshaw  v.  Brownrigg,  2  D.  M.  &  G.  441,  that 
ootice  that  the  factor  had  the  goods  for  sale  did  not  affect  the  validity  of  a 
plad^  by  tiiie  factor  to  a  person  who  had  no  notice  that  the  owner  had 
proliibited  a  pledge. 

JL  mere  clerk,  servant,  or  caretaker,  who  received  possession  of  the  goods 
£roixi  the  owner  for  carriage  or  safe  custody,  was  not  an  agent  *' intrusted  " 
-^ritlun  5  &  6  y.  c.  39,  and  could  not  make  a  valid  pledge  so  as  to  bind  the 
^y^rxier :  Lamb  v.  Attenhorough,  1  B.  &  S.  831 ;  Hey  man  v.  Flewker,  13  0.  B. 
I^,  S.  519 ;  and  see  City  Bank  v.  Barrow,  5  App.  Ca.  664 ;  Mildred  v.  Maspons, 
S  ^PP*  ^-  ^^^ )  ^  ^^  ^  person  who  received  hides,  and  was  to  procure 
£rm^lit  and  send  back  the  hides :  City  Bank  v.  Barrow,  5  App.  Oa.  664. 

So  also  a  pledge  by  a  broker,  also  a  warehouseman,  who  had  received  the 
ggoo^^  ^^^  ^^  purpose  of  warehousing  them,  was  not  protected,  as  he  did  not 
Sold  the  goods  as  an  agent  "  intrusted,"  &o, :  Cole  v.  N.  W.  Bank,  L.  B.  10 
C.  JE^-  354 ;  9  Id.  470. 
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The  Acts  applied  only  to  merchandise  and  mercantile  transactions :  Wood  t. 
Howcfiffcy  6  Ha.  191,  and  not  to  pledges  for  antecedent  liabilities  where  no 
actual  advance  was  made  at  the  time  of  the  pledge :  Macnee  v.  Gtfrst,  4  Eq.  315 ; 
Jewan  v.  Whitworth,  2  Eq.  702;  but  "where  the  factors  were  by  the  custom 
of  trade  personally  liable  for  the  price  of  goods  bought,  such  liability  was  not 
an  antecedent  debt  within  the  Act  of  1842  (5  &  6  V.  c.  39),  s.  7 :  Kaltenbach 
V.  Lewis,  10  Apb.  Ca.  617. 

Certificates  of  shares  were  held  not  to  be  goods  and  chattels  within  the 
earlier  Acts:   Wilh'ams  v.  Colonial  Bank,  38  Ch.  D.  388,  C.  A. 

By  ple^:ing  goods  in  his  possession,  or  under  his  control  as  agent,  for  an 
amount  which  does  not  exhaust  their  value,  the  factor  does  not  mereby  part 
with  his  control  over  the  goods  so  as  to  preclude  himself  from  malong  a 
further  pledge  for  the  balance  which  shall  be  valid  as  against  the  principal : 
Portalis  v.  Tetfei/,  5  Eq.  140. 

An  agent  who  is  not  authorized  to  sell  without  obtaining  further  authority 
from  the  principal  can  confer  no  title  by  selling  without  such  authoritv : 
Biyg8  V.  Eoans,  f  1894)  1  Q.  B.  88  (decided  under  6  G.  IV.  c.  94). 

By  sect.  8  of  tne  Act  of  1889,  where  a  person,  having  sold  goods,  continues, 
or  is,  in  possession  of  the  goods  or  of  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him, 
of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposition 
thereof,  or  under  any  agreement  for  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without  notice  of 
the  previous  sale,  shall  have  the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  expressly  authorized  by  the  owner  of  the  goods  to 
make  the  same. 

This  section  corresponds  with  sect.  3  of  the  Act  of  1877.  Before  that  Act 
it  was  hold  that  if  possession  of  the  goods  was  retained  by  the  factor  as  paid 
vendor,  not  as  factor  or  agent  for  sale  on  behalf  of  the  purchaser,  but  to 
clear  and  forward  them  only,  his  pledge  of  the  goods  to  a  third  person 
without  notice  of  the  purchaser's  title  was  not  protected :  Johnson  v.  Credit 
Lyonnais,  2  C.  P.  D.  224 ;  3  0.  P.  D.  32,  C.  A. 

Sect.  9  contains  a  like  provision,  mutatis  mutandis,  whereby,  where  a  person, 
having  bought  or  agreed  to  buy  goods,  obtains,  with  the  consent  of  the  seller, 
possession  of  the  goods  or  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer  by  that  person  or  by  a  mercantile  agent  acting  for  him,  of  the  goods 
or  documents  of  title,  under  any  sale,  pledge,  or  other  disposition  thereof,  or 
under  any  agreement  for  sale,  pledge,  or  other  disposition  thereof,  to  any 
person  receivmg  a  transfer  by  him  to  a  person  having  no  notice  of  any  lien 
or  other  right  of  the  original  seller,  operates  as  if  the  transferor  were  a 
mercantile  agent  in  possession  of  the  goods  or  documents  of  title,  "with  the 
consent  of  the  owner:   see,  previously  to  the  Act,  Jenkyns  v.    Usborne,  7 

M.  &  G.  678. 

This  section  corresponds  with  sect.  4  of  the  Act  of  1877,  under  wliich  it 
was  held  unnecessary  that  there  should  be  any  memorandum  of  the  contnct 
of  sale,  though  the  goods  were  above  the  value  of  10^  :  Hugill  v.  Ma^krr,  22 
Q.  B.  D.  364. 

The  expression  "a  person  having  agreed  to  buy  goods"  means  a  person 
who  has  bound  himself  by  agreement,  and  not  a  pei*son  who  has  merely  an 
option  on  his  exercising  which  the  owner  is  bound  to  sell  to  him,  as  V.o., 
under  an  ordinary  agreement  for  hire  and  return  or  purchase  of  goods  at  the 
pleasure  of  the  hirer:  Helby  v.  Matthews,  (1895)  A.  C.  471,  H.  L. ;  reversing 
S,  C,  (1894)  2  Q.  B.  262,  C.  A. ;  and  see  Payne  v.  Wihon,  (1895)  2  Q.  B. 
537,  C.  A. ;  and  contra  (on  construction  of  document),  Wylde  v.  Leggey  M 
L.  T.  121. 

The  words  "delivery  under  any  agreement  for  sale"  are  not  oonfined 
to  delivery  to  the  person  receiving  the  goods  pursuant  to  a  sale  by  the  pemn 
delivering  them,  and  the  words  **  agreement  lor  sale,  pledge,  or  other  dispell- 
tion,"  include  a  delivery  of  goods  to  be  sold  by  the  person  receiving  lor  the 
benefit  of  the  person  delivering:  Shtnstone&  Co,  \,  Hilt<m,  (1894)  2  Q,  B.  452. 

A  person  to  whom  letters  of  hypothecation  are  given,  together  with  deliven' 
warrants,  was  held  not  to  be  a  pledgee  within  the  meaning  of  sect,  9  :  If^ii 
V.  RoherUon,  (1898)  A.  C.  616,  H.  L.  Sc. 

By  sect.  10,  where  a  document  of  title  to  goods  has  been  lawfully 
f erred  to  a  person  as  a  buyer  or  owner  of  the  goods,  and  that  person 
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the  document  to  a  person  who  takes  the  document  in  good  faith  and  for 
▼aluable  consideration,  the  last-mentioned  transfer  shall  have  the  same  effect 
for  defeating  any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer 
of  a  bill  of  ladmg  has  for  defeating  the  right  of  stoppage  in  transitu. 

And  see  upon  the  Factors  Acts,    1823 — 1843,  1  8m.  L.  C.  seq. ;  Ben- 
jamin, Sales,  4th  ed.  17  e<  seq ;  818  et  eeq. 


POLI0IS8. 

By  the  Polidee  of  Assurance  Act,  1867  (30  &  31  Y.  c.  144),  s.  3,  no 
assignment  of  a  policy  shall  confer  on  the  assignee  any  right  to  sue  for 
the  amount  until  a  written  notice  of  the  date  and  purport  of  such  assign- 
ment shall  have  been  given  to  the  assurance  co.  llie  priorities  of  as- 
signees are  regulated  by  the  date  of  receiving  their  notices,  and  payments 
made  bona  fide  in  respect  of  the  policy  before  the  receipt  of  such  notice 
shall  be  as  valid  against  the  assignee  giving  notice  as  if  the  Act  had  not 


By  sect.  6,  notices  of  assignment  are  to  be  acknowledged  by  the  co.  at 
the  request  of  the  person  givinj^  the  notice,  and  such  acknowledgment  is 
to  be  conclusive  evidence  agamst  the  co.  of  having  duly  received  the 
notice. 

Before  this  Act  written  notice  to  the  assurance  co.  was  necessary  to 
perfect  the  title  of  the  assignee  of  a  policy,  not  only  as  against  subsequent 
assigiiees  for  value,  but  also  as  against  tne  assignees  in  oankruptcy,  who 
were  entitled  to  the  policy  as  remaining  in  the  order  and  disposition  of 
the  bankrupt  unless  and  until  notice  had  been  given :  see  Edwards  v. 
Martin,  1  Eq.  121  ;  Oreen  v.  Ingham,  L.  E.  2  C.  P.  .525 ;  15  W.  E.  841 ; 
Thompson  v.  T(mJcins,  2  Dr.  &  Sm.  8 ;  Williams  v.  Thc/rpe,  2  Sim.  257. 

Sect.  3  of  the  Act  applies  only  as  between  the  co.  and  the  assignees, 
not  to  the  assignees  inter  se,  and  a  second  incumbrancer  who  lends  with 
notice  of  a  previous  incumbrance  cannot  gain  priority  by  giving  notice  to 
the  CO. :  Neuman  v.  N.,  28  Ch.  D.  674 ;  and  see  Re  King,  SeweU  v.  K,,  14 
Ch.  D.  179. 

An  agreement  in  writing  to  execute  on  req^uest  an  effectual  mortgage  of 
a  policy  deposited  at  the  time  as  security  is  not  an  assignment  of  the 
policy  withm  the  Act:  Spencer  v.  Clarke,  9  Ch.  D.  137. 

A  valid  equitable  assignment  of  a  policy  of  assurance  may  be  crated  by 
letter  by  the  assured  to  the  co.  notifying  his  wish  to  transfer  his  interest 
in  the  policy :  Choume  v.  Baylis,  24  Beav.  351 ;  or  by  a  letter  by  the 
assizor  to  uie  assimee,  referred  to  by  the  former  as  a  formal  letter  of 
assignment,  intended  to  be  as  binding  as  a  deed,  and  accompanied  with 
deliTery  of  such  of  the  policies  as  were  in  his  possession :  Re  King,  Sewell 
▼.  K.,  14  Ch.  D.  179 ;  but  a  mere  deposit,  with  a  letter  instructing  the 
<]e|>o0itee  to  ^t  the  necessary  assignment  prepared,  is  not  an  equitable 
aaBignment  within  the  Act:  Crossley  v.  City  of  Glasgow,  Ac.  Co,,  4  Ch.  D. 
421. 

N'otioe  bv  a  derivative  mortgagee  to  the  office  is  sufficient,  and  notice  to 
the  original  mort^ptgor  is  unnecessanr:  Ex  parte  Bamett,  De  G.  194. 
Aa  to  the  sufficiencnr  of  notice  to  the  officers  of  a  co.,  see  Lewin,  869. 
If  the  policy  provides  that  it  shall  be  void  upon  suicide  of  the  assured, 
except  to  the  extent  of  any  interest  acquired  merein  by  an  assignee  for 
Talue,  and  the  assured,  after  mortgaging  the  policy  with  other  property,  to 
secure  an  amount  exceeding  the  sum  assured,  dies  by  his  own  hand,  the 
office  after  payment  has  no  equity  for  repayment  or  contribution  out  of  the 
other  mortgaged  property :  8olicUor$  and  Ofeneral  Society  v.  Lamb,  2  D.  J.  & 
8.  2dl ;  I  H.  ft  M.  716;  and  see  City  Bank  v.  Sovereign  Life  Ass.  Co.,  60 
Ij.  T.  665;  32  W.  E.  658. 

TbA  same  principle  applies  where  the  office  itself  is  the  mortga^,  and 
kiie  policy  being  vsuid  to  the  extent  of  the  mortgage  debt,  is  applicable  in 
Hitinaction,  and  the  other  mortgaged  property  must  be  reassigned :  White 
r.  British  Empire  Co.,  7  Eq.  394. 

JL  policy  to  Decome  void  on  suicide,  unless  legally  assiened,  was,  notwith- 
iteoaing  the  suicide  of  the  assured,  valid  in  the  hands  of  an  equitable 
tkortjgBgfie,  by  deposit,  without  notice  to  the  office :  Du/aur  v.  Professional, 
tCm  Ujfioe,  25  Beav.  599;  and  see  Jbfuv  y.  Oamolidated,  Ac  C^.,  26  Beav.  256. 

'VOTm  ni.  6  o 
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On  payment  of  a  bond  debt  collaterally  secured  by  a  policy  of  aasoranoe 
on  the  debtor's  life,  the  expenses  of  effecting  which  were  included  in  the 
security,  the  surety  was  held  entitled  to  the  surplus  proceeds  of  the  poUcy, 
after  satisfaction  of  the  debt  and  the  premiums,  which,  after  the  first,  had 
been  paid  by  the  creditor :  Drysdah  v.  PiyoU,  8  D.  M.  &  G.  646 :  CourteMy 
V.  Wright,  2  Giff.  337. 

A  creditor  who  has  effected  a  policy  upon  the  life  of  his  debtor  in  his  own 
name  is  in  general  entitled  to  the  proceeds :  Bruce  y.  Garden,  5  Ch.  32 
(reversing  8  Eq.  430) ;  Freme  v.  Brade,  2  D.  &  J.  582 ;  Be  Arcedeckne,  AUdtu 
V.  Arcedeckney  24  Ch.  D.  709. 

And  where  policies  of  assurance  are  effected  by  sureties,  and  premiums 
paid  by  them,  the  policy  monejs  must  necessarily  be  brought  into  aocoont 
before  anything  can  be  obtamed  by  one  surety  aeainst  the  others:  Be 
Arcedeckney  AtMn8  v.  Arcedeckney  24  Ch.  D.  709;  Sied,  v.  Dixon,  17  CL  D. 
825;  Pendlehury  v.  Walker y  1  Y.  &  C.  424,  441. 

"Where  a  policy  of  insurance  and  reversionary  interest  contingent  upon  A. 
surviving  B.  were  together  mortgaged  to  the  insurance  office,  a  oondition 
that  if  A.  died  in  B.'s  lifetime  the  policy  should  belong  to  the  mortgagees 
absolutely  was  held  void,  as  being  a  clog  on  the  equity  of  redemption  :  M,  of 
Northampton  v.  Follocky  45  Ch.  D.  190,  C.  A. ;  Salt  v.  M.  of  iforthamptoiiy 
(1892)  A.  C.  1,  H.  L. 

A  mortgagee  of  the  reversionary  proceeds  (subject  to  a  prior  life  inteiest] 


them  in  account,  his  representatives  will  be  entitled  to  the  proceeds,  subject 
to  payment  of  the  debt :  Morland  v.  haacy  20  Beav.  389. 

A  life  insurance  co.  not  being  bound  to  pay  the  money  due  on  a  policy 
until  it  can  get  a  good  discharge  is  not  liable  to  pay  interest  thereon :  Wehder 
V.  The  British  Empire  Mutual  Life  Assurance  Co.,  15  Ch.  D.  169,  C.  A. 

In  the  absence  of  special  contract,  the  grantee  of  an  annuity  will  not  be 
ordered,  upon  redemption  of  the  annuity,  to  deliver  up  a  policy  of  assuTBHoe 
effected  by  him  on  tne  life  of  the  grantor,  although  me  annuity  was  caka* 
lated  so  as  to  cover  extra  premiums  for  residence  abroad  or  military  sernce: 
QoUlieh  v.  Cranch,  4  D.  M.  &  G.  440 ;  Knox  v.  Turner,  5  Ch.  615  ;  9  Eq.  551; 
Lea  V.  Hintoiiy  5  D.  M.,&  G.  823;  Preston  v.  NeeUy  12  Ch.  D.  760. 

And  a  policy  having  been  effected  by  the  grantee  of  an  annuity  on  the  life 
of  the  grantor,  with  an  engagement  to  assign  the  policy  u}>on  redemptioa  ol 
the  annuity,  the  representative  of  the  grantor  who  died  without  reaeemiii| 
was  not  entitled  to  the  proceeds  of  tiie  policy,  nor  even  to  the  surplus,  beyona 
the  redemption  money :  Bashf&rd  v.  Cann,  33  Beav.  109. 

Premiums  paid  on  a  policy  by  the  mortgagor,  after  he  has  become  bank- 
rupt, must  be  repaid  to  the  mortgagor's  estate,  with  interest  at  4  p.  c,  by  tJ» 
mortgagee  out  of  the  policy  money  received  by  him :  Shearman  v.  Bribtk 
Mutualy  &c.  Co,y  14  Eq.  4;  and  ^qq  Saunders  v.  Dunman,  7  Ch.  D.  825; 
47  L.  J.  Ch.  338;  38  L.  T.  416;  26  W.  K.  397. 

That  the  payment  of  premiums  on  a  policy  by  a  mortgagor  confers  no  lies 
as  against  tne  mortgagee,  see  Falcke  v.  Scottish  ImpericU  Co.,  34  C9h.  D.  33I, 
C.  A.,  inf.  p.  2059. 


BILLS  OF  SALE— BILLS  OF  SALE  ACTT,  1878. 

By  the  Bills  of  Sale  Act,  1878  (41  &  42  V.  c.  31),  which  came  into  opentka 
on  the  1st  January,  1879,  the  previous  Acts  of  17  &  18  Y.  c.  36,  and  i9  &  S^ 
y .  c.  96,  are  repealed,  and  the  law  is  consolidated  and  amended.  The  object 
of  these  Acts  was  to  prevent  secret  pledges  of  chattels  for  money  lent:  M 
Boundwood  Colliery  Co.,  (1897)  1  Ch.  373,  C.  A.,  per  Lindley,  L.  JT. 


DEFINITIONS— BILL  OF  SALB—PBESONAL  0HATTEL8,  KTC. 

Bill  of  fifa/c.^— By  sect.  4  of  the  Act  of  1878,  the  expression  **  bill  of  salt" 
shall  include  bills  of  sale,  assignment,  transfers,  declarations  of  trust  wiS&9B> 
transfer,  inventories  of  goods  with  receipt  thereto  attached,  or  reoeipts  fct 
purchase-moneys  of  goods,  and  other  assurances  of  personal  cbattols,  and  ^ 
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powers  of  attorney,  authorities,  or  licences  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  also  any  a^eement,  whether  intended 
or  not  to  be  followed  by  the  execution  of  any  other  instrument,  by  which  a 
right  in  equity  to  any  personal  chattels,  or  to  any  charge  or  security  thereon, 
shall  be  conferred,  but  shall  not  include  the  following  documents ;  that  is  to 
say,  assignments  for  the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same,  marriage  settlements,  transfers,  or  assignments  of  any  ship 
or  vessel,  or  any  share  thereof,  transfers  of  goods  in  the  ordinary  course  of 
business  of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  laoing,  India  warrants,  warehouse  keepers*  certiflbates,  waiTants 
or  orders  for  the  delivery  of  goods,  or  any  other  documents  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or  conti'ol  of  goods,  or 
authorizing  or  purporting  to  authorize,  either  by  indorsement  or  by  delivery, 
the  possessor  of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented. 

Personal  ChaUeh.'} — By  sect.  4,  **  the  expression  *  i)ersonal  chattels '  shall 
mean  goods,  furniture,  and  other  articles  capable  of  complete  transfer  by 
delivery,  and  (when  separately  assiened  or  cnarged)  fijttures  and  growing 
crops,  out  shall  not  include  chattel  interests  in  real  estate,  nor  fixtures 
(except  trade  machinery  as  hereinafter  defined),  when  assigned  together  with 
a  freehold  or  leasehold  interest  in  any  land  or  building  to  which  they  are 
affixed,  nor  growing  crops  when  assigned  together  with  any  interest  in  the 
land  on  which  they  grow,  nor  shares  or  interests  in  the  stock,  funds,  or 
securities  of  any  government,  or  in  the  capital  or  property  of  incorporated  or 
joint  stock  companies,  nor  choses  in  action,  nor  any  stock  or  proauce  upon 
any  farm  or  lands  which,  by  virtue  of  any  covenant  or  agreement,  or  of  the 
custom  of  the  country,  ought  not  to  be  removed  from  any  &rm  where  the 
same  are  at  the  time  of  making  or  giving  of  such  bill  of  sale." 

Trade  Machinery.^ — By  sect.  5,  "from  and  after  the  commencement  of 
the  Act,  trade  machinery  shall  for  the  purposes  of  the  Act  be  deemed  to  be 
personal  chattels,  and  any  mode  of  disposition  of  trade  machinery  by  the 
owner  thereof  which  would  be  a  bill  of  «de  as  to  any  other  personal  chattels 
shall  be  deemed  to  be  a  biU  of  sale  within  the  meaning  of  the  Act." 

By  the  same  section  ** trade  machinery"  for  the  purposes  of  the  Act  is 
defined  as  meaning  **  the  machinery  used  in  or  attached  to  any  &ctory  or 
^workshop,"  exclusive  of  fixed  motive  powers  and  fixed  power  machinery  as 
theiein  mdicated,  and  the  pipes  for  steam,  gas,  or  water  in  the  factory  or 
'workshop,  and  the  articles  so  excluded  are  not  to  be  deemed  personal  chattels 
within  the  meaning  of  the  Act. 

"Bj  sect.  6,  "  every  attornment,  instrument,  or  agreement,  not  being  a 
mining  lease,  whereoy  a  power  of  distress  is  given  or  agreed  to  be  given  by 
"way  of  security  for  any  present,  future,  or  contingent  debt  or  advance,  and 
'whereby  an^  rent  is  reserved  or  made  payable  as  a  mode  of  providing  for  the 
pa3rment  of  interest  on  such  debt  or  advance  or  otherwise,  for  the  purpose  of 
sacli  security  only,  is  to  be  deemed  to  be  a  bill  of  sale  within  the  meaning 
o/  the  Act,  of  any  personal  chattels  which  may  be  seized  or  taken  under  such 
po^irer  of  distress :  Provided  that  nothing  in  the  section  is  to  extend  to  any 
xnortx^age  of  any  estate  or  interest  in  any  land,  tenement  or  hereditament 
•wiiicn  tne  mortgagee,  being  in  possession,  shall  have  demised  to  the  mort- 
jgaagor  as  his  tenant  at  a  fair  and  reasonable  rent." 

Xhe  expression  "mining  lease"  extends  to  all  usual  powers,  such  as 
It  power  of  distress  on  chattels  of  the  lessee  on  the  colliery  demised,  or  on 
jtdjaeent  collieries  in  connection  with  which  the  demised  seams  of  coal  are 
-yftcfrhed^  and,  in  general,  the  section  does  not  extend  to  powers  of  distress 
ixxcident  by  common  law  or  bond  fide  reserved  to  landlords  in  any  usual  form 
of  lease:  Re  Boundufood  Colliery  Co,,  (1897)  1  Ch.  378,  C.  A. 

The  proviso  in  this  section  applies  only  to  cases  in  which  the  mortgagee 
'buBLJB  taken  possession  before  demising  to  the  morteagor,  and  therefore  an 
ji444jniment  clause  in  the  mortgage  de^  itself,  whereby  apower  of  distress  is 
m,  is  a  bill  of  sale  within  tiie  section :  Re  Willis,  Ea:p.  Kennedy,  21  Q.  B.  D. 
C.  A.,  et  V.  sup,  p.  1968 ;  Oreen  v.  Marsh,  n892)  2  Q.  B.  330,  G.  A. ;  and 
to  the  effect  of  sect  9  of  the  Act  of  1882,  v.  \nf.  pp.  2017  et  seq. 
'Ry  sect.  7,  "no  fixtures  or  erowing  crops  shall  be  deemed,  under  this  Act, 
^  t>0  sspsimtely  assigned  or  oiarged  by  reason  only  that  they  are  assigned 
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by  separate  words,  or  that  power  is  given  to  sever  them  from  the  land  or 
building  to  which  thej  are  affixed,  or  from  the  land  on  which  they  grow, 
without  otherwise  takmg  possession  of  or  dealing  with  such  land  or  build- 
ing, or  land,  if,  bv  the  same  instrument,  any  freehold  or  leasehold  int^^st 
in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in  the  land  on 
which  such  crops  grow,  is  also  conveyed  or  assigned  to  the  same  persons  or 
person. 

''The  same  rule  of  construction  shall  be  applied  to  all  deeds  or  instra- 
ments,  including  fixtures  or  growing  crops,  executed  before  the  commence- 
ment of  this  Act,  and  then  subsisting  and  in  force,  in  all  questions  aiismg 
under  any  bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors, 
or  execution  of  any  process  of  any  Court,  which  shall  take  place  or  be  iasaed 
after  the  commencement  of  this  Act." 

Growing  crops  were  not  within  17  &  18  Y.  c.  36,  s.  7 :  see  Brantom  v.  OHj/Ui, 
2  0.  P.  D.  212,  C.  A. ;  1  0.  P.  D.  349. 

ASSTTRANOE  OF  PBBSOKAL  CHATTELS. 

A  receipt,  or  inventory  with  a  receipt  attached,  is  not  a  bill  of  sale  wiliiin 
the  Act  of  1878,  unless  it  amounts  to  an  assurance  of  chattels  at  law  or  in 
equity,  or  a  **  document"  of  title :  Newlove  v.  Shrewsbury y  21  Q.  B.  D.  41, 
0.  A. ;  N<yrth  Cfmtral  Waggon  Co.  v.  M.  8,  &  L.  By,  Co,,  36  Ch,  D.  191, 
0.  A. ;  Preece  v.  Oillingy  63  L.  T.  763 ;  Shepperd  v.  Pidbrook,  69  L.  T.  288 ; 
and  see  CharleswoHh  v.  Mills,  (1892)  A.  0.  231 ;  Haydon  v.  Brown,  59  L.  T. 
330 ;  W.  N.  (88)  149 ;  FreTich  v.  Bomhemard,  60  L.  T.  48 ;  and  if  the  property 
passes  by  an  antecedent  transaction,  the  insertion  of  words  in  the  receipt 
recognizing  such  right  of  property  will  not  make  it  a  bill  of  sale :  Bamsajf  w, 
Margretty  (1894)  2  Q.  B.  18,  C.  A.  (sale  of  husband's  furniture  to  wife). 

And  a  receipt  of  a  sherifTs  officer  for  goods  sold  in  execution  with  an  in- 
ventory attached  does  not  require  regisixation,  though  the  purchaser  allows 
the  debtor  to  remain  in  possession  of  them :  Woodgate  v.  God/rev,  6  Ex.  D. 
24,  C.  A. ;  Afarsden  v.  Meadows,  7  Q.  B.  D.  80,  C.  A. ;  or  lets  them  to  the 
debtor's  wife :  Jones  v.  Tower  Furnishing  Co,,  61  L.  T.  84 ;  secusy  where  sndi 
receipt  is  intended  to  embody  the  terms  of  tiie  bargain :  Be  Hood,  68  L.  T. 
591. 

A  power  in  a  mortgage  of  land  and  unfinished  building  to  sell  bnildins 
materials,  independently  of  any  power  to  take  possession,  is  an  *'  assaranoe, 
or  **  Hcenoe,  &c."  within  the  section,  and  therefore  a  bill  of  sale :  Climpe<m 
V.  Coles,  23  Q.  B.  466. 

Where  a  contract  for  sale  of  goods  within  sect.  17  of  the  Statute  of  Frauds 
is  vaUd  solely  by  virtue  of  a  memorandum  in  writing,  such  memoiandnm  ii 
an  assurance :  Be  Boherts,  Evans  v.  B.,  36  Ch.  D.  196. 

An  agreement  for  hiring  furniture,  with  liberty  to  the  owner,  on  default  d 
payment  of  rent,  to  retake  possession  and  forfeit  instahnents,  is  not  a  billoC 
sale :  Crawcour  v.  Salter^  18  Ch.  D.  30,  0.  A. ;  Jones  v.  Tower  Furnishing  Ob., 
61  L.  T.  84 ;  and  so  in  the  case  of  a  gas  engine  let  on  hire,  and  on  payment 
9f  all  instalments  to  become  the  property  of  the  hirer,  so  that  the  yaruperty 
never  passed  to  him  as  hirer:  McEnHre  v.  Crossley  Bros,,  (1896)  A.  C.  457, 
S.  Ij. 

Nor  an  assignment  by  the  lender  of  his  interest  under  such  an  Kgt&esaxsDX', 
Earn.  Bawlings,  Be  Davis,  22  Q.  B.  D.  193,  0.  A. 

Nor  an  agreement  for  sale  of  goods  and  subsequent  hiring  and  re-poiduae 
of  them  if  made  bond  fide,  so  that  at  the  time  of  the  hiring  the  letter  can  be 
regarded  as  the  real  owner  by  virtue  of  a  previous  transaction :  M,  S  ^  L 
By,  Co,  V.  North  Central  Waggon  Co.,  1 3  App.  Ca.  664 ;  35  Ch,  D.  191,  C  A ; 
Bedhead  v.  Westvjood,  69  L.  T.  293. 

8ecus,  where  the  real  object  is  to  create  a  securitv  for  monev  in  favoured 
the  ostensible  purchaser ;  the  true  nature,  and  not  me  form  of  tliie  tiaxisso* 
tion,  being  regarded  by  the  Court:  Be  Watson,  Exp,  Official  Beceiver^  25  Q.  B.  D- 
27,  C.  A. ;  Madell  v.  Thomas,  (1891)  1  Q.  B.  230,  0.  A. ;  BeckeU  v,  Tmfftr 
Assets  Co,,  (1891)  1  Q.  B.  638,  0.  A, 

Where  two  documents  together  constitute  one  transaction,  e.^.,  ^wiiarfingsi 
warrant,  and  memorandum  stating  terms  of  security,  they  must  be  reguM 
as  one,  for  the  purpose  of  ascertaining  whether  they  are  within  the  AdRt 
Be  Attenboraugh,  28  Ch.  D.  682;   Be  Hail,  Exp,  CUm,  14  Q.  B.   D.  3^; 
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Eosp.  Oddl,  Re  Walden,  10  Ch,  D.  76,  0.  A. ;  Caunsell  y.  London  and  West- 
minster  Loan  Co,,  19  Q.  B.  D.  612,  0.  A. 

In  Jarvis  v.  Jarvie,  63  L.  J.  Ch.  10 ;  W.  N.  (93)  138,  it  was  held  that 
although  the  original  transaction  conferring  a  cnarge  on  chattels  was  not 
within  the  Bills  of  Sale  Acts,  yet  a  transfer  of  such  a  charge  as  security  for  a 
debt  due  from  the  grantee  to  the  transferee  required  registration  under 
the  Acts. 


UCBKOB  TO  TAKB  POSSESSION  OF  CHATTELS. 

A  stipulation  in  a  building  agreement  that  the  landowner,  on  the  builder's 
default,  may  Te-enter,  and  me  materials  shall  become  his  property  as  liqui- 
dated damages,  is  not  a  licence  to  take  possession  of  chattels  as  *'  security  for 
a  debt "  wittiin  17  &  18  V.  c.  36,  ss.  1,  7 :  Exp,  NetoiU,  Be  Oarrud,  16  Ch.  D. 
622,  0.  A. 

But  a  document  ^yin^  a  licence  to  take  immediate  possession  of  goods  as 
security  for  a  debt  is  a  biU  of  sale,  and  if  it  falls  within  the  Act  of  1882  void, 
because  it  cannot  be  made  in.  accordance  with  the  statutory  form:  Exp. 
FdraoM,  16  QL  B.  D.  632,  C.  A. 


AOBEEMENT  OONPEBRINO  BIGHT  IN  EQUITY. 

An  agreement  on  sale  of  a  business,  conferring  a  lien  or  charge  for  the 
poTchase  money,  is  "  an  agreement  by  which  a  right  in  equity  to  personal 
chattels,  or  to  any  charse  or  security  mereon,"  is  conferred  witnin  sect.  4  of 
the  Act  of  1878,  and  therefore  a  bill  of  sale :  Cobum  v.  CoUinSy  35  Ch.  D. 
373. 

Seeue,  where  effect  is  giyen  to  a  legal  right,  e,g,,  by  a  clause  in  a  building 
agreement  that  materials  brought  upon  the  land  shall  become  the  property  of 
the  landowner:  Beeves  v.  Barlow ^  12  Q.  B.  D.  436,  0.  A. ;  Brown y,  Bateman, 
Ii.  E.  2  C.  P.  272  ;  Blake  y.  Izard,  16  W.  E.  168 ;  or  an  agreement  whereby 
g^oods  already  in  the  hands  of  an  agent  are  to  be  retained  as  security  for 
advances  by  him  to  his  principal :  Morris  v.  Delobbel-Flipo,  {IS92)  2  Ch.  352  ; 
—  or  a  document  merely  recording  a  pledge  of  goods :  Exp,  Hubbard,  Be 
Hardxoick,  17  a  B.  D.  690 ;  HilUm  y.  Tucker,  39  Ch.  D.  669. 

Nor  letters  of  hypothecation  accompanying  a  deposit  of  goods,  or  pawn 
tickets:  Re  Hall,  Erp.  C/oar,  14  Q.  B.  t>,  386,  C.  A. ;  the  object  and  effect  of 
the  transaction  being  immediately  to  transfer  the  possession :  S,  C, 

Nor  a  deliyery  order  giyen  by  a  pledgor  to  a  warehouseman,  requesting  him 
to  deliyer  to  pledgees  or  order  :  Grigg  y.  Nat,  Chuardian  Ass,  Co.,  (1891)  3 
Ch.  206. 

Secus,  where  the  contract  of  pledge  is  reduced  into  writing,  so  that  the 
document  is  essential  to  the  proof  of  the  pledgee's  title  to  possession  :  Mills 
▼.  Charleetcorth,  25  a  B.  D.  421,  C.  A. 

And  a  pledge  may  be  yalid,  though  the  adyance  and  deliyery  of  possession 
axe  not  contemporaneous,  and  there  may  be  a  good  constructiye  delivery  by 
lianding  oyer  the  key  of  the  room  in  which  the  goods  are,  although  the 
tx>TTower  retains  means  of  ingress  and  egress:  Hilton  y.  Tucker,  39  Ch* 
jy,  669. 


TRADE  MACHINEBY. 

A  Simple  mortgage  of  land,  not  giying  express  power  to  sell  fixtures 

parately,  is  not  a  bill  of  sale  of  teide  machinery  within  sect.  5  {v,  svp, 

2009) :  Re  TaUs,  Batcheldor  y.  Y.,  38  Ch.  D.  112,  C.  A. ;  and  neither  the 

mention  of  fixtures  in  the  parcels,  nor  the  fact  that  the  deed  contains 

coyenant  for  repair  and  insurance  of  fixtures  and  chattels  in  futuro  is 

ifficient  to  show  a  contrary  intention:  Be  Brooke,  B.  y.  B,,  (1894)  2  Ch. 

0OO  ;  and  in  general  a  mor^ge  is  not  a  bill  of  sale  of  trade  machinery, 

YUileas  it  assures  the  trade  madiinery  as  such,  or  giyes  a  licence  to  taxe 

^^^mtiotmon  of  it  as  such :  Re  Yates,  Batcheldor  y.  Y,,  suf» 

^£iit  a  mortgage  of  land  '*  together  with  all  fixed  and  moyable  plant, 

iiianliir^i  ana  nztiues/'  and  showing  an  intention  that  the  gnu^teop  are  to 
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take  rights  in  the  machinery  in  addition  to  their  rights  in  the  land,  is  a  hiU  of 
sale  of  trade  machinery  requiring  registration :  SmaU  y.  National  Frovinckd 
Bank,  (1894)  1  Oh.  686. 
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EXOEFTED  DOCUICEKTS. 

An  assignment  is  ''for  the  benefit  of  creditors,"  within  the  exception  in 
sect.  4  (v.  sup.  p.  2009),  if  it  is  bond  fide  intended  for  the  benefit. of  all  the 
creditors  without  exclusion  of  any,  and  the  fact  that  a  time  ia-  limited  for 
creditors  to  come  in  after  receiving  notice  of  the  deed  does  not  inTalidate  it: 
Hadley  v.  Beedon,  (1895)  1  Q.  B.  646. 

A  memorandum  of  agreement  for  a  marriage  settlement,  though  infonnal 
and  not  xmder  seal,  is  within  the  exception  of  marriage  settlements  in  sect  4 : 
WenmanY,  Lyon  &  Co.,  (1891)  I  Q.  B.  634. 

The  exception  of  *'  vessels  "  is  not  confined  to  such  as  require  registration 
under  the  Merchant  Shipping  Acts ;  thus,  a  dumb  barge  propelled  by  can 
for  carriage  of  goods  is  a  vessel :  Oapp  y.  Bond,  19  Q.  B.  D.  200,  U.  A. ; 
Union  Bank  of  London  y.  Lenanton,  3  0.  P.  D.  243. 

A  pledge  by  a  trader  of  stock  in  trade,  which  he  has  bought  on  credit,  is 
not,  sembhf  a  *'  transfer  in  the  ordinary  course  of  his  business  or  calling" 
within  sect.  4  of  the  Act  of  1878  :  Re  Hall,  Exp.  Close,  14  Q.  B.  D.  386,  C.  A. 

A  provision  in  a  bill  of  sale  of  stock  in  trade,  enabling  the  grantor  to 
make  use  of  the  stock,  is  subject  to  the  implied  condition  that  suSi  dealing 
with  it  shall  be  only  in  the  ordinary  course  of  business :  Taylor  y.  M^Keaitd, 
6  C.  P.  D.  358 ;  and  see  Walker  y.  Clay,  49  L.  J.  Ch.  60 ;  Nat.  Merc  Bk.  t. 
Hampson,  5  Q.  B.  D.  177 ;  Paifne  v.  Fern,  6  Q.  B.  D.  620. 

By  17  &  18  y.  c.  36,  s.  7,  assignments  for  the  benefit  of  the  creditors  of  the 
person  making  or  giving  the  same,  marriage  settlements,  transfers  of  ships 
and  of  goods  m  the  ormnary  way  of  trading,  bills  of  lading,  and  other 
transfers,  were  excluded  from  the  operation  of  that  Act,  and  did  not  require 
registration :  see  AlUop  y.  Day,  7  H.  &  N.  457 ;  Davis  y.  Jones,  10  W.  B. 
779 ;  General  Furnishing,  <fec.  Co.  y.  Venn,  2  H.  &  0.  153 ;  Eacp.  Watson,  Bt 
Love,  5  Ch.  D.  35  ;  Btferley  y.  Prevost,  L.  R.  6  0.  P.  144  ;  poet-nuptial  settle- 
ments were  not  within  this  exemption,  and  required  to  be  register^ :  Foiikr 
y,  Fost&r,  5  Jur.  N.  S.  99. 
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REGIBTBATION. 

By  sect.  8,  "every  bill  of  sale  to  which  this  Act  applies  shall  be  duly 
attested,  and  shall  be  registered  under  this  Act,  within  seven  days  afl«r  tfcie 
making  or  giving  thereof,  and  shall  set  forth  the  consideration  for  whic^ 
such  bill  of  sale  was  given,  otherwise  such  bill  of  sale,  as  against  all  trustees, 
or  assignees  of  the  estate  of  the  person  whose  chattels,  or  any  of  them,  an 
comprised  in  such  bill  of  sale  under  the  law  relating  to  bankruptcy  or 
liquidation,  or  under  any  assignment  for  the  benefit  of  the  creditors  of  sodi 
person,  and  also  as  against  all  sheriffs'  officers,  and  other  persons  seizing  anv 
chattels  comprised  in  such  bill  of  sale,  in  the  execution  of  any  process  of  any 
Court  authorizing  the  seizure  of  the  chattels  of  the  person  by  wKom,  or  oL 
whose  chattels  such  bill  has  been  made,  and  also  as  against  eyery  person  on 
whose  behalf  such  process  shall  have  been  issued,  shall  be  deemed  fraudoleot 
and  void,  so  far  as  regards  the  property  in,  or  right  to  the  possession  of  any 
chattels  comprised  in  such  bill  of  sale,  which,  at  or  after  the  time  of  fihiig 
the  petition  for  bankruptcy  or  liquidation,  or  of  the  execution  of  such  aasigB- 
ment,  or  of  executing  such  process  (as  the  case  may  be),  and  alter  t^ 
expiration  of  such  seven  days  are  in  the  possession,  or  apparent  jK^ssessaoB. 
of  the  person  making  such  bill  of  sale  (or  of  any  person  against  'vrhom  the 
process  has  issued  under  or  in  the  execution  oi  which  bu&  bill  >>^«  beea 
made  or  given,  as  the  case  may  be)." 


STATEMENT  OF  CX)NSIDEaATION. 

The  consideration  is  sufficiently  stated  if  the  true  legal  and  bosmofis  elM 
of  what  actually  took  place  is  shown :  Exp.  Johnson,  m  Chapman^  26  Ql  D. 
838s  a  A. 
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The  bill  of  sale  must  show  on  its  face  the  true  consideration  for  the  entire 
contract,  and  if  it  appears  from  a  collateral  instnunent  that  such  considera- 
tion is  not  shown,  the  bill  of  sale  is  void :  Sharp  y.  M* Henry ^  38  Ch.  D.  427 ; 
Simpson  v.  Charing  Cross  Baiiky  34  W.  E.  668. 

But  a  mere  collateral  agreement  as  to  the  application  of  the  consideration 
money  need  not  be  set  forth:  Thomas  y.  Searles,  (1891)  2  Q.  B.  408,  C.  A. ; 
Exp.  Nat,  Mercantile  Bk,y  Be  HayneSy  15  Oh.  D.  42,  0.  A.  (questioning  Exp. 
Carter y  Be  Threappleton^  12  Gh.  D,  908);  nor  recitals  of  motiye  and  object : 
8.  C, 

An  agreement  not  to  register,  though  it  may  be  a  motiye,  is  not  part  of  the 
oonaideration,  but  is  a  coUateiul  agreement :  Be  Storey ^  Exp,  Fopplewellt  21 
Ch.  D.  73,  0.  A. 

The  statement  of  the  consideration  is  not  sufficient  if  the  sum  of  money 
stated  in  the  bill  of  sale  to  bo  paid  as  the  consideration  money  was  not  paid 
in  full,  but  nart  was  deducted  in  respect  of  something  which  is  not  a  debt 
independently  of  the  transaction  of  loan,  e,g,y  expenses  attending  the 
execution  of  the  deed:  Eocp,  Firth,  Be  Cowbum,  19  Ch.  D.  410,  0.  A.  (com- 
menting on  Exp,  ChaUinoTy  BeBogerSy  16  Ch.  D.  260,  C.  A.);  commission  on 
loan  and  expenses :'  UamilUni  v.  Chaine,  7  Q.  B.  D.  319,  0.  A. ;  interest  on 
the  advance  and  expenses,  though  the  transaction  was  explained  in  a  receipt 
at  foot  of  the  attestation  clause:  Exp.  Charing  Cross  J5A*.,  Be  Parker y  16  Cii. 
D.  3d,  C.  A. ;  amounts  of  current  acceptances,  rent  for  the  furniture 
assigned,  an  a^peed  sum  for  expenses :  Bichardson  v.  Harrisy  22  Q.  B.  D. 
268,  C.  A. ;  or  m  rent  accruing  but  not  accrued  due  for  the  ^antor's  house  : 
Be  Spindfery  Exp,  Bolphy  19  Ch.  D.  98,  C.  A. ;  or  (under  the  similar  provision 
in  sect.  8  of  the  Act  of  1882,  v,  inf.  p.  2017)  if  a  sum  of  money  is  described  as 
"  now  owing  **  when  it  is,  in  fact,  payable  at  a  future  date,  so  that  the 
present  value  of  the  debt  is  less  than  the  specified  amount :  Darlow  v.  Blandy 
(1897)  1  Q.  B.  125,  C.  A. ;  and  as  to  the  meaning  of  the  words ''  now  due  and 
owing  "  in  the  statement  of  the  money  consideration,  see  Davies  y.  Jenkins, 
(1900)  1  Q.  B.  133. 

Seeus,  if  the  deduction  is  for  a  debt  existing  independently :  Exp,  National 
Mercantile  Bk,,  Be  IlayneSy  15  Ch.  D.  42,  C.  A. ;  Credit  Co,  v.  Potty  6  Q.  B.  D. 
295,  C.  A. ;  Exp.  BoUand,  Be  Bopery  21  Ch.  D.  543,  C.  A. ;  or  the  agreed 
costs  of  the  solr  acting  for  both  jparties,  retained  with  the  consent  of  the 
grantee :  Be  Canny  Exp,  Hunty  13  Q.  B.  D.  36. 

And  the  consideration  is  not  necessarily  insufficiently  stated  because  no 
money  in  fact  passed,  e.g,y  where  the  money  seciu^d  was  a  balance  due  on 
stating  accounts  between  the  parties:  Credit  Co,  v.  Polt,  6  Q.  B.  D.  295, 
C.  A. ;  or  the  actual  payment  in  cash  was  made  under  a  former  invalid  bill  of 
sale,  for  which  the  existiog  one  is  substituted  :  Be  HockadaVy  Exp,  Nelsmiy 
53  li.  T.  819 ;  W.  N.  (87^  7 ;  Exp,  Allamy  Be  Mundayy  14  Q.  B.  D,  43 ;  or 
(under  the  Act  of  1882)  it  the  money  stated  to  be  "  now  paid  **  is  applied  in 
retiring  a  current  promissory  note  upon  which  grantor  and  grantee  are 
jointly  and  severally  liable,  and  is  actually  paid  in  by  cheque  to  the 
g;Tantor'8  banking  account:  Be  Wiltshire y  Exp,  Eynon,  (1900)  1  Q.  B.  96. 

And  substantial  accuracy  is  sufficient :  Hughes  v.  Litthy  18  Q.  B.  D.  32, 
C-  A.  (where  the  consideration  was  stated  to  be  that  the  grantee  as  surety  had 
signed  a  promiesory  note  for  i'45  of  which  £32,  **  or  thereabouts  "  was  due) ; 
Oarrard  v.  Meek,  50  L.  J.  Q.  B.  187  (where  part  was  in  fact  a  past  payment, 
though  not  so  expressed) ;  Exp.  Challinor,  Be  BogerSy  16  Ch.  D.  260,  C.  A. 
(where  there  was  an  inaccurate  recital  as  to  an  amount  due  on  a  former 
Bocurity);  Boberts  y.  B,y  13  Q.  B.  D.  794,  C.  A.;  Hamlyn  y.  Betttley,  5 
C.  P.  D.  327  (where  the  specified  sum  was  paid,  but  not  solely  for  the  purpose 
xxidieated). 


FORMALITIES  ON  BEaiSTRATION. 

By  sect.  10,  ''  a  bill  of  sale  shall  be  attested  and  registered  under  this  Act 
in  tne  following  manner": —  .  .  .  **  (2)  Such  bill,  with  every  schedule  or 
in'ventory  thereto  annexed  or  therein  referred  to  (see  Davidson  v.  Carlton Bk,y 
(1893)  1  Q.  B.  82,  C.  A.),  and  also  a  true  copy  of  such  bill  and  of  every  such 
0eb6dale  or  inventory,  and  of  every  attestation  of  the  execution,  of  such  bill 
ai  Bale,  together  wiw  anaffldayit  of  tiie  timeof  such  bill  of  sale  being  made 
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or  ^yen,  and  of  its  due  execation  and  attestation,  and  a  description  of  thA 
residence  and  occupation  of  the  person  making  or  giving  the  same  (or  in  case 
the  same  is  made  or  given  by  any  person  under  or  in  the  execution  of  uiy 
process,  then  a  description  of  the  residence  and  occupation  of  the  person 
against  whom  such  process  issued),  and  of  every  attesting  witness  to  sach 
bill  of  sale,  shall  be  presented  to,  and  the  said  copy  and  affidavit  shaU  be 
filed  with  the  registrar  within  seven  clear  days  after  the  making  or  giving  of 
such  bill  of  sale."  .  .  .  (3)  **If  the  bill  of  sale  is  made  or  ^ven  subje<S  to 
any  defeasance  or  condition,  or  declaration  of  trust  not  contained  in  the  body 
thereof,  such  defeasance,  condition,  or  declaration,  shall  be  deemed  to  be  part 
of  the  bill,  and  shall  be  written  on  the  same  paper  or  parchment  therewith 
before  the  registration,  and  shall  be  truly  set  forth  in  the  copy  filed  under 
this  Act  therewith,  and  as  part  thereof,  otherwise  the  re^stration  shall  be 
void.  In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in 
part  any  of  the  same  chattels,  they  shall  have  priority  in  the  order  of  the  date 
of  their  registration  respectivelv  as  regards  such  chattels.  A  transfer  or 
assignment  of  a  registered  bill  of  sale  need  not  be  registered." 

A  valid  bill  of  sale  may  be  executed  by  the  grantee  as  attorney  for  the 
grantor :  Furnivall  v.  Hudson,  (1893)  1  Ch.  335. 

Description  of  Grantor  J\ — For  cases  as  to  the  sufficiency  of  the  description, 
see  Lyon  and  Bedman,  78,  79;  124—135;  Seton,  5th  ed.  pp.  1673,  1674. 

The  description  '*  married  woman"  was  held  insufficient  in  the  case  of  a 
married  woman  living  apart  from  her  husband  and  employed  as  manager  in 
a  dressmaking  business  at  a  weekly  salary :  Kemble  v.  Addison,  (1900)  1  C3l 
430. 

The  description  *' gentleman  of  no  occupation"  is  not  inaccurate  in  the 
case  of  a  country  gentleman  who  is  a  sleeping  pai*tner  in  business  firms: 
Feast  V.  Eohinson,  W.  N.  (94)  14. 

As  the  Act  of  1878  does  not  require  the  name  of  the  grantor  to  be  stated, 
the  description  of  the  grantor  of  a  oiU  of  sale  by  way  of  settlement  by  a  name 
other  than  that  by  which  he  is  generally  known  will  not  invalidate  the  regis- 
tration: Stokes  V.  Spencer,  (1900)  2  Q.  B.  483. 

An  adch^ss  at  a  dub  may  be  sufficient :  Dolcinir,  2>.,  (1895)  1  Q.  B.  896. 

OtJier  Formalities,'] — ^The  fact  that  the  date  of  execution  is  left  in  blank  in 
the  filed  copy  is  not,  per  se,  sufficient  to  invalidate  the  bill  of  sale :  Tkomasi, 
Roberts,  (1898)  1  Q.  B.  657. 

But  the  bill  is  bad  if  the  affidavit  is  sworn  (contrary  to  0.  xxxvm,  r.  16) 
before  a  commissioner  of  oaths  who  has  acted  as  solr  of  the  grantee :  Baher 
V.  Ambrose,  (1896)  2  Q.  B.  372. 

Under  the  similar  provisions  in  the  Act  of  1882  (v.  inf,  p.  2017)  a  bill  ol 
sale  has  been  held  void  where  the  attestation  clause  contained  no  descriptioiL 
of  an  attesting  witness  who  had  no  occupation:  Sims  v.  TroUope^  (1897) 
1  Q.  B.  2,  G.  A.,  and  as  to  the  necessity  for  giving  the  address  of  the  ffrantee, 
see  AUree  y.  A,,  (1898)  2  Q.  B.  267. 

For  instances  of  sufficient  and  insufficient  description  under  tlie  eartier 
Acts,  see  Lee  and  Wace,  843  et  se^, ;  Millar,  Bills  of  Sale  Acts,  288,  &c  ;  Dav. 
Conv.,  vol.  ii.,  p.  704 ;  D.  B.  Wilson's  Bills  of  Sale  Acts,  pp.  58 — 61. 

Defeasance  or  Condition,'] — ^An  agreement  not  to  register  is  not  a  *•  defeas- 
ance or  condition  "  within  sect.  10,  sub-sect.  3 :  Re  Storey,  E^,  ^tmplewdL, 
21  Ch.  D.  73,  0.  A. ;  nor  a  policy  of  assurance  on  grantor's  file,  c&posited 
as  collateral  security :  Carpenter  v.  Deen,  23  Q.  B.  D.  566,  0.  A. 

A  stipulation  in  an  accompanying  promissory  note,  that  on  default  in  pay* 
ment  of  any  instalment  the  whole  sum  should  become  due,  is  a  defeaaanoe: 
Counsell  v.  London  and  Westminster  Loan  Co,,  19  Q.  B.  D.  512,  C.  A* 

An  understanding  that  the  money  should  be  applied  in  paymg  off  la 
existing  debt,  partly  secured  on  the  chattels,  is  not  a  trust  within  sect.  10, 
sub-sect.  3  :  Thomas  v.  Searles,  (1891)  2  d.  B.  408,  0.  A. 

If  a  contemporary  agreement  is  entered  into  between  the  grantee  and  est 
of  the  parties  varying  the  bill  of  sale,  e,  g,,  providing  for  parent  of  com- 
pound m  lieu  of  simple  interest,  the  bill  of  sale  will  be  avoided  :  £duardi 
V.  Marcus,  (1894)  1  Q.  B.  587,  G.  A. ;  secus,  if  an  attempted  addition  fonm 
no  part  of  the  real  contract  between  the  parties:  e,  g,,  a  book  of  roles  ani 
regulations  foisted  on  the  borrower  and  fcklsely  asserted  by  the  lender  to  te 
pfl^  of  the  bargain :  Lvnfoot  v.  Foehett,  (1895)  2  Gh.  835,  0.  A. 
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iVfortfy.] — Sect.  10  applies  to  all  competmg  billfi  of  sale,  and  not  only 
where  there  has  been  a  bankmptcy  or  execution ;  and  a  subsequent  registered 
bill  of  sale  must  therefore  take  priority  over  a  previous  unregistered  one  as 
to  chattels  comprised  in  both :  Lyons  v.  Tucker^  7  Q.  B.  D.  523,  G.  A. ;  Conelly 
▼.  Steer,  7  Q.  tf.  t).  520,  C.  A. ;  but  if  the  prior  unregistered  bill  was  absolute, 
and  the  Act  of  1882  is  applicable  to  the  second  one,  inasmuch  as  the  grantor 
is  not  "  true  owner,"  the  second  bill  will  be  void  imder  sect.  5  of  that  Act : 
Tuck  V.  Southern  Counties  Bk.,  42  Oh.  D.  471,  0.  A. ;  v.  inf.  p.  2016. 

Sect  10  applies  to  absolute  assignments  as  well  as  to  assignments  by  way 
of  security:  Tuck  y.  Southern  Counties  Bk.,  42  Oh.  D.  471,  0.  A. 

Transfer.^ — A  memorandum  of  eauitable  sub-mortgage  given  by  a  trans- 
feree of  a  registered  bill  of  sale,  and  accompanied  by  deposit  of  the  bill  of 
sale  and  tracer,  is  a  "  transfer*'  within  sect.  10  not  requiring  registration : 
Eirp.  Turquandy  Be  Parker,  14  Q.  B.  D.  636,  C.  A. 

»o  also  a  transfer  whereby  the  mortgage  debt,  having  been  reduced,  is 
brought  up  to  the  original  amount  by  a  fresh  advance  (at  all  events,  as 
regards  all  but  the  fresh  advance) :  Home  v.  Hughes,  6  Q.  B.  D.  676. 

Effect  of  Begistration,']— The  Acts,  including  that  of  1878  (see  sect.  24),  do 
not  apply  to  Scotland  or  Ireland :  see  Coote  v.  Jecks,  13  Eq.  597. 

Unifor  tiie  Act  of  1878  (notwithstanding  Jud.  Act,  1875,  s.  10),  an  un- 
r^:iBtered  biU  of  sale  is  good  as  against  the  liquidator  of  the  grantors,  an 
insolvent  oo. :  see  Be  Stockton  Iron  Furnace  Co.,  10  Ch.  I).  355;  Be  Albion, 
<fcc.  Co.,  7  Ch.  D.  547 ;  secus,  imder  the  Act  of  1882,  unless  the  case  falls  within 
sect  17 :  v.  inf.  p.  2019. 

Under  the  Act  of  1882  (v.  inf.  p.  2017),  an  unregistered  bill  of  sale  is  void 
generally,  but,  apart  from  this  enactment,  as  between  the  grantor  and  grantee, 
registration  of  a  bill  of  sale  was  unnecessary :  Hills  v.  Shepherd,  1 F.  &  F.  191 ; 
and  also  as  against  creditors,  where  possession  of  the  property  under  the  bill 
of  sale  was  ts^en  by  the  grantee  withm  twenty-one  days :  Marples  v.  Hartley, 
7  Jut.  N.  8.  446,  774;  1  B.  &  Sm.  1. 

Execution  Creditor."^ — ^The  taking  of  the  ffoods  in  execution  avoids  the  bill 
of  sale  only  so  far  as  is  necessary  to  let  in  the  claim  of  the  execution  creditor, 
and  if  an  intervening  bankruptcy,  by  relation  back,  sweeps  away  the  execu- 
tion, the  title  of  the  holder  of  the  unregistered  bill  of  sale  revives :  Be  Toomer, 
Exp.  Blaiherg,  23  Ch.  D.  254,  0.  A. 

The  grantee  of  a  registered  bill  of  sale  cannot  consolidate  a  prior  mortgage 
of  other  property  so  as  to  deprive  an  execution  creditor  of  the  surplus  pro- 
ceeds of  f^e  of  the  goods :  Chesworth  v.  Hunt,  5  C.  P.  D.  266. 

A  registered  biU  of  sale  given  by  an  equitable  owner  of  the  goods  will 
suffice  to  oust  the  execution  creditor :  Walrond  y.  Ooldman,  16  Q.  B.  D.  121 ; 
discossing  Chapman  y.  Knight,  5  C.  P.  D.  308. 

The  time  for  registering  cannot  be  extended  under  sect.  10,  so  as  to  defeat 
an  execution  creditor:  Crew  v.  Cummings,  21  Q.  B.  D.  420,  C.  A. 

Act  of  Bankruptcy."] — ^For  the  circumstances  imder  which  the  giving  of  a 
Inll  of  sale  amoimts  to  an  act  of  bankruptcy,  see  cases  in  Lyons  &  Becunan, 
166,  167  ;  and  Seton,  5th  ed.  pp.  1675,  1676. 

Apparent  Possession.'] — By  sect.  4,  personal  chattels  shall  be  deemed  to  be 
in  the  "apparent  possession  "  of  the  person  making  or  giving  a  bill  of  sale, 
flo  long  as  they  remain  or  are  in  or  upon  any  house,  mill,  warehouse,  building, 
'^rorks,  yard,  land,  or  other  premises  occupied  by  him,  or  are  used  and  en- 
joyed by  him  in  any  place  whatsoever,  notwithstanding  that  formal  possession 
tihereof  may  have  been  taken  by  or  given  to  any  other  person.  As  to  the 
effect  of  this  enactment,  see  Lyons  &  Bedman,  101 — 108;  Seton,  5th  ed. 
p.  1676;  Anioniadi  y.  SmUh,  (1901)  2  K.  B.  589,  C.  A. 

By  sect.  15  of  the  Act  of  1882,  sect.  4  of  the  Act  of  1878  is  repealed,  but 
tlie  repeal  is  not  to  affect  the  validity  of  anything  done  or  suffered  under  the 
.Aet  of  1878,  before  the  commencement  of  tiie  Act  of  1882,  and  (by  sect.  3  of 
iJie  Act  of  1882)  is  in  effect  rendered  inapplicable  to  bills  of  sale  duly  regis- 
-tered  before  such  commencement:  Exr>.  Izard,  Be  Chappie,  23  Ch.  D.  409, 
O.  A. ;  and  does  not  extend  to  any  bills  of  sale  given  by  way  of  absolute 
•    :  Swift  y.  PanneU,  24  Oh.  V.  210, 
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BILLS  OF  SALE  ACT  (1878)  AHEITDMENT  ACT,  1882. 

Defiiiition,'] — ^This  Act  (45  &  46  V.  o.  43),  by  sect.  3,  is  not  to  apply  to  bills 
of  sale  or  other  documents  mentioned  in  sect.  4  of  the  Act  of  1878,  "  wbich 


may  be  given  otherwise  than  by  way  of  security  for  the  payment  of  money, 
but  with  this  exception  the  expression  **  bill  of  sale"  has  the  same  meanmi 


as  in  that  Act. 


expression 


g 


Inventory, "]  —By  sect.  4,  "  eyery  bill  of  sale  shall  haye  annexed  thereto  or 
written  thereon  a  schediQe  containing  an  inyentory  of  the  personal  chattels 
comprised  in  it,  and  shall  haye  effect  only  in  respect  of  the  personal  chattels 
specifically  described  in  the  schedule,  and,  except  as  against  the  grantor,  be 
yoid  in  respect  of  any  personal  chattels  not  so  specifically  described.*' 

The  inyentory  must  be  such  as  is  usual  in  business,  separating  dasses  of 
articles,  though  not  necessarily  describing  each  one  in  detail :  Roberts  y.  R^ 
13  a  B.  D.  794,  0.  A.;  Witt  y.  Banner,  20  Q.  B.  D.  114,  C.  A.;  18 
Q.  B.  D.  276;  Davidson  y.  Carlton  Bk.,  (1893)  1  Q.  B.  82,  86,  C.  A. ;  such 
descriptions  as  '*  household  furniture  and  effects,  implements  of  husbandry" 
(Itobcpta  y.  i?.,  awp.),  ** twenty-one  milch  cows"  {Carpenter  v.  i>«n,  23 
Q.  B.  D.  566,  G.  A.),  **  450  oil  paintings  in  gilt  frames ;  300  oil  paintinss  nn- 
framed"  {Witt  y.  Banner,  sup.),  are  insufficient.  Bectts,  **roan  horse, 
*  Drummer  * ;  brown  mare  and  foal ;  three  rade  carts  "  :  Hick/ey  y.  Ortenwood, 
25  Q.  B.  D.  277  ;  all  the  books  in  grantor's  study  **  as  per  catalogue  ^'  (not 
scheduled) ;  or  books  in  grantor's  study,  '*  1,800  yolumes  as  per  catalog:ne,'* 
not  annexed  or  referred  to  in  bill  of  sale,  but  only  in  schedule :  Davidson  y. 
Carlton  Bk.,  62  L.  J.  Q.  B.  111.  And  it  is  not  necessary  that  the  house  or 
place  at  which  the  goods  are  situated  should  be  mentioned :  Exp,  HiU^  Sk 
Lane,  17  Q.  B.  D.  74. 

True  Owner,'} — By  sect.  5,  a  bill  of  sale  is  to  be  yoid,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels  Specifically  described  in  the 
schedule  thereto  of  which  the  grantor  was  not  the  *'true  owner"  at  the  time 
of  the  execution  of  the  bill  of  aole. 

Where  the  owner  of  goods  has  assigned  them  absolutely  to  another  person, 
though  by  an  imre^tered  bill  of  sale,  he  ceases  to  be  *' true  owner"  within 
the  meanmg  of  this  section :  Tuck  y.  Southern  Cotinties  Bk,,  42  Ch.  D.  471, 
C.  A. ;  secfM,  where  the  first  bill  is  by  way  of  security  only :  Thomas  y.  SearUi, 
(1891)  2  Q.  B.  408,  0.  A. ;  or  the  ^ods  are  merely  subject  to  some  Uen  or 
equitable  right,  and  if  he  is  only  entitled  to  an  imdiyided  share,  the  bill  of  sale 
will  be  good  as  to  such  share :  Exp,  Barnett,  Be  Tamplin,  69  L.  J.  Q.  B.  194; 
62  L.  T.  264  ;  38  W.  B.  351 ;  W.  N.  (90)  48. 

Exception  of  Growing  Crops,  <fcc."] — By  sect.  6,  nothing  in  the  foregoing 
sections  is  to  render  a  bill  of  sale  yoid  in  respect  of — (1)  Any  growing  cxw 
separately  assigned  or  charged  where  such  crops  were  actually  growing  at  tLe 
time  when  the  bill  of  sale  was  executed;  or  (2)  Any  fixtures  e^DarateSj 
assigned  or  charged,  and  any  plant  or  trade  machinery,  where  such  nxtiir»> 
plant,  or  trade  machinery  are  used  in,  attached  to,  or  brought  upon  any  land, 
farm,  factory,  workshop,  shop,  house,  warehouse,  or  other  place  in  substita- 
tion  for  any  of  the  like  fixtures,  plant,  or  trade  machinery,  specifically 
described  in  the  schedule  to  such  bill  of  sale. 

Horses  used  as  cab-horses  are  not  **  plant "  within  sub-sect.  2 :  London  and 
Eastern  Counties,  ike,  Co.  y.  Creasey,  (1897)  1  Q.  B.  768,  0.  A. 


Power  to  Seize,"] — By  sect.  7,  personal  chattels  assigned  under  a  bill  of 

are  not  to  be  liable  to  be  seized  or  taken  possession  of  by  the  grantee  for  aay 
other  than  the  following  causes  :— *'  (1)  If  the  grantor  shall  make  defanli  in 
payment  of  the  sum  or  sums  of  money  thereby  secured  at  the  time  theren 
proyided  for  payment,  or  in  the  performance  of  any  coyenant  or  agreeaaofiBt 
contained  in  the  bill  of  sale,  and  necessary  for  maintaining  the  seem  it? ; 
(2)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods  or  aay 


of  them  to  be  distrained  for  rent,  rates,  or  taxes;  (3)  If  the  grantor  s 
fraudulently  either  remoye  or  suffer  the  said  goods,  or  anjr  of  them,  to  te 
removed  from  the  premises ;  (4)  If  the  grantor  shall  not,  without  reasot 
excuse,  upon  demand  in  writing  by  the  grantee,  produce  to  him  his 
receipts  for  rent,  rates,  and  taxes ;  (5)  If  execution  shall  haye  been  ~ 


SECT.  Yi. j   Foreclosure  and  Redemption  of  Chattels.  2017 

ajiainst  the  goods  of  the  grantor  under  any  judgment  at  law  *' ;  but  it  is  pro- 
vided that  the  grantor  may  within  five  days  from  the  seizure  or  taking  pos- 
session of  any  chattels  on  account  of  any  of  the  above  causes,  apply  to  the 
High  Court  or  a  Judge  in  Chambers,  who  may,  if  satisfied  that  by  payment 
of  money  or  otherwise  the  said  cause  of  seizure  no  longer  exists,  restram  the 
grantee  from  removing  or  selling  the  chattels,  or  make  such  other  order  as 
miiy  seem  just. 

The  section  applies  to  goods  seized  after  the  Act  under  a  bill  of  sale  regis- 
tered before  the  Act :  Eocp,  Cotton,  11  Q.  B.  D.  301. 

Where  the  rent  due  by  the  grantor  had  only  become  due  a  few  days,  and 
not  been  demanded  by  the  landlord,  a  refusal  to  produce  the  receipt  did  not 
justify  seizure  under  sub-sect.  4  :  S,  C, 

Where  the  goods  were  seized  for  default  in  paying  instalments,  and  the 
flrantor  ofPerea  to  pay,  but  the  grantee  declined  to  receive  the  money,  the 
Court  made  an  order  restraining  a  sale  on  condition  that  the  amount  due  were 
paid:  5.  C\ 

A  biU  of  sale  which  as  a  whole  substantially  complies  with  the  provisions 
of  the  Act  is  not  void  because  it  empowers  the  grantor  to  seize  for  non- 
production  of  receipts  for  rent,  &o.,  on  a  demand  made  orally :  Re  Bullock, 
Exp.  Ward,  (1899)  2  Q.  B.  517 ;  Cartwrtght  v.  Began,  (1895)  1  Q.  B.  900. 

A  covenant  to  produce  receipts  mxuit  prima  facie  be  read  subject  to  and  as 
importing  the  qualification  in  sub-sect.  4  as  to  **  reasonable  excuse  "  :  IFear- 
€laie  Coal  and  Iron  Co.  v.  Hodson,  (1894)  1  Q.  B.  598,  C.  A. 

As  to  the  effect  of  the  words  in  sub-sect.  5  empowering  the  Court  to  make 
•*  such  order  as  may  be  just"  and  of  the  similar  words  in  O.  LVir,  12,  see 
Exp.  IVickens,  (1898)  1  Q.  B.  543,  C.  A. ;  Forster  v.  dowser,  (1897)  2  Ch. 
362,  C.  A.,  sup.  Vol.  I.  p.  512  ;  and  that  if  the  ^^antee  seizes  for  the  purpose 
of  realizing  his  security,  the  Court  may  order  him  to  withdraw  and  give  up 
the  bill  of  sale  on  payment  of  principal  with  interest  to  date :  Exp.  nickens, 
sup.  ;  seats,  if  the  seizure  is  merely  for  the  purpose  of  holding  until  payment 
is  made  of  interest  in  arrear :  Exp.  Ellis,  ( 1898)  2  Q.  B.  79. 

Where  the  grantee  sold  under  an  express  authority  from  the  grantor,  the 
Court  treated  the  case  as  being  within  uie  principle  above  indicated,  so  that 
the  grantee  was  precluded  from  claiming  interest  after  the  date  of  the  sale : 
West  V.  Ih'prose,  (1900)  1  Ch.  337. 

Attestation  and  Begistration.'] — By  sect.  8,  **  every  biU  of  sale  shall  be  duly 
attested,  and  shall  be  registered  under  the  principal  Act  **  {v.  sup.  p.  2008) 
"  within  seven  clear  days  after  the  execution  thereof,  or  if  it  is  executed  in 
sLny  place  out  of  England,  then  within  seven  clear  days  after  the  time  at 
"vrlucn  it  would  in  the  ordinary  course  of  post  arrive  in  England  if  posted 
immediately  after  the  execution  thereof ;  and  shall  truly  set  forth  the  con- 
sideration for  which  it  was  given ;  otherwise  such  bill  of  sale  shall  be  void  in 
2ie  jpect  of  the  personal  chattels  comprised  therein." 

This  section  is  not  retrospective :  Jlickson  v.  Darlow,  23  Ch.  D.  690. 

Registration  within  the  prescribed  time  will  sufficiently  protect  the  goods, 
'tliough  the  grantor  becomes  bankrupt  during  the  interval :  Be  Hewer,  Exp. 
Kalken,  21  Ch.  D.  871. 

Semble,  the  words  ''truly  set  forth"  the  consideration  do  not  mean  more 
thuBLTi  the  words  **  set  forth  in  sect.  8  of  the  Act  of  1878 :  Exp.  Nelson,  Be 
I£€xJeaday,yf.  N.  (87)  7.  As  to  the  particularity  required  in  setting  forth  the 
^consideration,  v.  sup.  p.  2013. 

The  omission  to  set  forth  the  consideration  renders  the  bill  void  under 
tkis  section  in  respect  of  the  personal  chattels  comprised  therein,  but  not 
•vrl&olly  void  as  under  sect.  9 :  Ileseltine  v.  Simmons,  (1892)  2  Q.  B.  547,  C.  A. 

F'crm  of  Bill  of  Sale.'] — ^By  sect.  9,  '*a  bill  of  sale  made  or  given  by  way 
o/  eecQjitj  for  the  payment  of  money  by  the  grantor  thereof  shall  be  void 
xtoless  made  in  accordance  with  the  form  in  the  schedule  to  the  Act." 

Ihe  words  **  in  accordance  with  "  have  been  construed  strictly.    For  cases 
^o  "this  effect,  see  Seton,  5th  ed.  pp.  1678, 1679,  and  Lyons  &  Bedman,  75  et  seq. 
'      lias  been  recently  held  that  a  biU  of  sale  is  not  in  accordance  with  the 
and  therefore  void  in  toio  if — 
-it  omits  acknowledgment  by  the  grantee  of  the  receipt  of  the  considera- 
money :  DaviM t.  Jenkifu,  (1900)  1  a  B.  133; 
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— or  refers  to  farming  stock  assigned  as  '*  2  horses,  4  cows  and  1  calf* 
without  further  descriptioii :  Daviea  v.  Jenkins^  (1900)  1  Q.  B.  133 ; 

— or  if  a  joint  bill  of  sale  is  given  by  two  grantors  solely  interested  in 
separate  parts  of  the  goods :  Saunders  v.  White,  (1901)  1  Q.  B.  70. 

^ut  though  the  bill  of  sale  deviates  from  the  statutory  form,  it  will  notl« 
void  if  it  produces  the  precise  legal  effect  of  the  form,  and  the  variance  is  not 
calculated  to  deceive :  Exp,  Stanford,  Be  Barber,  17  Q.  B.  D.  259,  C.  A. ; 
DeBraam  v.  Ford,  (1900)  1  Ch.  142,  0.  A. ;  Saunders  v.  White,  a90n  1Q.B. 
70.  For  cases  to  this  effect,  see  Seton,  5th  ed.  p.  1680.  Becently  it  nas  been 
held  that  a  bill  of  sale  is  not  void  if  the  agreement  to  ^y  interest  is  ''  on  or 
before"  a  specified  day,  as  the  "  time  of  payment"  is  the  time  when  the 
obligation  to  pay  arises,  and  the  words  **  or  before  "  merely  give  tiie  grantor 
an  option :  De  Braam  v.  Fordy  (1900)  1  Ch.  142,  0.  A. ;  or  because  weekly 
inst^ments  are  made  payable  without  distinction  of  the  portions  attributable 
to  capital  and  interest  respectively :  Exp.  Hasluck,  (1894)  1  Q.  B.  444. 

An  assignment  of  a  hire  purchase  agreement  relating  to  a  piano  is  not  & 
bill  of  sale  requiring  registration,  thou^  coupled  with  an  assignment  of  tlie 
piano  itself :  Re  Isaacsmi,  (1895)  1  Q.  B.  333,  C.  A. 

Sect.  9  of  the  Act  of  1882  does  not,  taken  in  connection  with  sect.  6  oiikd 
Act  of  1878,  avoid  the  ordinary  attornment  clause  in  a  mortage  deed  so  as 
to  destroy  the  relation  of  landlord  and  tenant  created  by  it :  Mum/ord  t. 
Collier,  25  Q.  B.  D.  279. 

And  an  untrue  statement  of  consideration  is  not  a  deviation  from  the  form: 
Heseltine  v.  Simmons,  (1892)  2  Q.  B.  547,  0.  A. 

Maintenance  or  Defeasance  of  Security  J] — The  expression  "defeasance" 
(form  in  schedule)  includes  realization;  and  therefore  stipulations  as  to 
replacing  chattels  may  be  upheld  as  either  a  defeasance  or  a  maintenance  of 
the  security:  Consolidated  Credit  Corp,  v.  Oosney,  16  Q.  B.  D.  24. 

But  a  collateral  agreement  that  the  bill  of  sale  shall  not  be  available  tiE 
other  securities  are  exhausted  is  not  a  "  defeasance,"  and  the  non-inseitioii 
of  it  does  not  make  the  bill  void  :  Heseltine  v.  Simmons,  (1892)  2  Q.  B.  547, 
G.  A. ;  and  stipulations  whereby  the  grantor  binds  himself  to  give  to  ^ 
grantees  the  greater  portion  of  his  business,  and  to  keep  books  of  account  for 
their  inspection,  are  not  terms  for  the  '*  maintenance  or  defeasance  of  ike 
security  ^' :  Peace  v.  Brookes,  (1895)  2  Q.  B.  451. 

A  security  is  "  maintained,  within  the  meaning  of  sects.  7  and  9  (form  in 
schedule),  only  when  the  subject-matter  of  the  clmrge  and  the  grantee's  titk 
to  it  are  preserved  in  as  good  plight  and  condition  as  at  the  date  of  the  bBl 
of  sale :  Furber  v.  Cobb,  18  Q.  S.  D.  495,  0.  A. ;  and  as  to  what  covenants 
and  conditions  are  necessary  or  proper  for  the  maintenance  of  the  security, 
see  li,  &  P.  Advance  Co,  v.  Clears,  20  Q.  B.  D.  304,  C.  A. ;  Hammond  y, 
Hocking,  12  Q.  B.  D.  291 ;  Blaiberg  v.  Beckett,  18  Q.  B.  D.  96,  C.  A. ;  ir<ife« 
V.  Strickland,  19  Q.  B.  D.  391,  C.  A. ;  Be  Paxton,  Exp.  Pope,  60  li.  T.  4tS; 
Lyon  V.  Morris,  19  Q.  B.  D.  139,  C.  A. 

The  insertion  of  an  agreed  provision  for  the  maintenance  of  the  eecuiitr, 
though  not  **  necessary  for  that  purpose  within  sect.  7,  does  not  avmd  lis 
bill  of  sale,  provided  power  is  not  ^ven  to  the  grantee  to  seize  tlie  goods  fur 
default  in  performance  of  any  provision  not  **  necessary  "  :  Topley  v.  Conkify 
20  a  B.  D.  350. 

Mode  of  Attestation,"] — By  sect.  10,  the  execution  of  every  bill  of  sale  by  tfe 
grantor  is  to  be  "attested  by  one  or  more  credible  witness  or  witnesBes,  Dct 
being  a  party  or  parties  thereto,"  so  much  of  the  Act  of  1878  aa  req^mei 
attestation  by  a  solr  being  repealed.  The  word  **  party  "  docs  not  include  in 
agent  of  a  party,  however  intimately  concerned  in  the  negotiations  :  Praer  r. 
Brookes,  (1895)  2  Q.  B.  451. 

By  sect.  12,  every  bill  of  sale  made  or  given  in  consideration  of  any  sub 
under  30Z.  shall  be  void.  Semble,  a  bill  given  for  less  than  SO*,  pai^  W 
imder  a  contract  for  repayment  of  more  than  30/.  is  void  under  this  vro- 
vision :  Darlow  v.  Bland,  a897)  1  Q.  B.  125,  0.  A. 

A  bill  of  sale  for  30^,  followed  by  an  immediate  repayment  of  a  pcrtca 
demand,  was  held  valid  in  the  absence  of  evidence  that  the  transaction  was  a 
sham  one :  Davis  v.  Usher,  12  Q.  B.  D.  490. 

Bemovat  of  Chattels,}— By  sect.  13,  ohattels  seized  under  a  bill  of  oJa  0 
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to  remain  on  the  premises  vbere  tho]^  were  seized  for  a  period  of  five  dear 
days.  A  seizure  in  the  public  street  is  not  necessarily  invalid :  O'Neil  v.  City 
and  County  Finance  Co,,  17  Q.  B.  D.  234. 

Bates  and  Taxes,'] — By  sect.  14,  a  bill  of  sale  is  to  be  no  protection  in 
respect  of  personal  chattels  included  therein  which,  but  for  such  bill  of  sale, 
woold  have  been  liable  to  distress  under  a  warrant  for  the  recovery  of  taxes 
and  poor  or  other  parochial  rates.  The  section  does  not  apply  where  the  local 
authority  proceeds  under  sect.  261  of  the  Public  Health  Act,  1875,  and  not 
by  distress  warrant  under  sect.  256 :  Wimhledan  Local  Board  v.  Underwood, 
(1892)  1  Q.  B.  836.  The  general  district  rate  of  an  urban  sanitary  authority- 
is  not  a  '*  parochial  rate  "  within  the  section :  Bichards  v.  Mayor  of  Kidder- 
minder,  (1896)  2  Ch.  212. 

Exception  of  Debentures,] — ^By  sect.  17,  ''nothing  in  this  Act  shall  apply 
to  any  debentures  issued  by  any  mortgage,  loan,  or  other  incorporated  co., 
and  secured  upon  the  capital  stock  or  goods,  chattels,  and  effects  of  such  co." 
The  words  **  or  other  moorporated  co."  are  not  to  be  construed  as  limited 
to  ooB.  efusdem  generis  with  mortgage  or  loan  cos. ;  but  even  if  so  construed 
must  include  any  incorporated  co.  authorized  to  raise  money  on  loan  or 
mortgage:  Be  Standard  Manufacturing  Co,,  (1891)  1  Ch.  627,  0.  A. 

As  to  the  meaning  of  the  word  "  debenture,"  as  used  in  this  section,  see 
Edmonds  v.  Blaina  I^umaces  Co,,  36  Ch.  D.  215 ;  Levy  v.  Ahercorris  Slate  Co,, 
37  Ch.  D.  260 ;  Topham  v.  Orecnside  Brick  Co,,  37  Ch.  D.  281 ;  Buckley,  192. 
The  section  extends  to  all  mortgages  or  charges  the  registration  whereof  is 
provided  for  by  the  Companies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862:  Be  Standard  Manufacturing  Co.,  (1891)  1  Ch.  627,  C.  A. ;  but  not  to 
debentures  issued  by  a  society  registered  under  the  Industrial  and  Provident 
Societies  Acts,  and  charging  the  society's  personal  chattels  by  way  of  security 
for  money  advanced:  G.  N,  By.  Co,  v.  Coed  Co-operative  Soc,,  (1896) 
1  Ch.  187. 

A  **  covering"  deed  to  secure  debentures  containing  a  covenant  to  pay,  and 
giving  security  on  a  co.*s  personal  property  is  not  a  bill  of  sale  requiring 
registration :  Bichards  v.  Kidderminster  Overseers,  ri896)  2  Ch.  212 ;  and, 
independently  of  the  covering  deed,  debentures  whicn  contain  within  them- 
selves a  contract  sufficient  to  give  a  security  according  to  the  established  rule 
of  equity  (see  Be  Strand  Music  Hall  Co.,  3  D.  J.  &  S.  147,  158^  are  within 
the  section :  Boss  v.  Army  and  Navy  Hotel  Co.,  34  Ch.  D.  43,  C.  A. ;  secus, 
if  the  debentures  do  not  affect  to  pass  any  property  to  the  holder :  Jenkinson 
T.  Jfrandley  Mining  Co,,  19  Q.  B.  D.  568,  sed  qu. 

The  Bills  of  Sale  Act,  1878,  does  not  apply  to  a  debenture  of  an  incor- 
porated CO.,  but  assuming  that  it  does,  the  effect  of  sect.  17  of  the  Act  of 
1882  is  to  render  it  unnecessary  that  such  a  debenture  should  be  registered  as 
a  bill  of  sale :  Bead  v.  Joannon,  25  Q.  B.  D.  300. 

A"  action  for  damages  for  wrongful  sale  under  a  void  bill  of  sale  should  be 
brought  in  K,  B.  D. :  Wallis  v.  Sayers,  W,  N.  (90)  120. 
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Ohattels  to  be  afterwards  acquired  by  the  mortgagor  may  be  yalidly 
ligaed  in  equity  by  way  of  mortga^ :  Langton  y.  Morton,  1  Ha.  549  ;  and 
»  one  condition  which  must  be  fulnlled,  in  order  to  make  the  assignee's 
yigbt  attach,  is  that  the  chattel,  '*  on  coming  into  existence,  shall  answer  the 
~  aription  in  the  assignment,  or,  in  other  words,  shall  be  capable  of  being 
atined  as  the  thins  or  one  of  the  very  things  assigned;  therefore,  an 
Lament  of  book  debts,  though  not  limited  to  book  debts  in  a  particular 
_  CBI1686,  is  sufficiently  defined,  and  passes  the  equitable  interest  in  all  book 
fl4»li€B  incurred  by  the  assignor  after  the  assignment " :  Tailhy  y.  Official 
WUce^ver^  13  App.  Ca.  523 ;  18  Q.  B.  D.  25,  C.  A. ;  17  Q.  B.  D.  88  (overruling 
^^l4£ing  y.  Read,  3  H.  &  G.  955;  and  i2e  D'Kpineuil,  Tadman  y.  D*E,,  20 
31e.  D.  758 ;  and  approving  Be  Clarke,  Coombe  v.  Carter,  26  Oh.  D.  348, 
27.  -A-) ;  and  see  Marshall  y.  Berridge,  19  Ch.  D.  233,  239,  C.  A. ;  Clements  v. 
^^M:tthews,  11  Q.  B.  D.  808 ;  Lamms  v.  Andrade,  5  C.  P.  D.  318 ;  Leatham  y. 
2^«9»4-r,  47  L.  J.  a  B.  581 ;  Beeves  y.  Barlow,  12  Q.  B.  D.  436,  C.  A. 

J^mit  at  law  the  right  of  the  aasignee  to  the  after-acquired  property  must 
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liaye  been  perf^ied  by  possession,  or  by  some,  act  of  ratification  after  tbe 

property  became  acquirea  by  the  assignor:  Lunn  v.  Thorntoti,  1  C.  B.  379; 

^^  -J  1 ;    .  Belding  v.  Bead,  3  H.  &  C.  955  ;   Oongreve  v.  EviUs,  10  Ex.  298. 

f||||||i£?] '  *  And  it  is  not  sufficient  that  the  chattels  are  brought  on  to  tiie  premises  d 

'^Wl    '  the  grantor,  except,  perhaps,  where  there  is  a  contract  that  in  sucn  event  the 

property  shall  pass :  Joseph  v.  Lyom,  15  Q.  B.  D.  280,  C.  Au ;  Cl^menU  ?. 
MaUhews,  11  Q.  B.  D.  808,  C.  A. ;  and  see  Beeves  y.  Barlow,  12  Q.  B.  D.  436, 
C.  A. 

And  a  subsequent  assignee  of  the  legal  interest,  taking  without  notice  and 
before  possession  taken  by  the  prior  assignee,  becomes  owner  both  at  lav 
(i  and  in  equity :  Joseph  y.  Lyons,  15  Q.  B.  jD.  280,  C.  A. ;  Hdttxis  y.  Rohimoi^ 

\  >,  ^  15  Q.  B.  D.  288,  0.  A. 

And  a  general  charge  on  a  man's  whole  property  is  not  yoid  for  unceitainty 
(if  the  property  is  capable  of  ascertainment  when  the  charge  is  sought  to  bd 
enforcea)  nor  contrary  to  public  policy :  Be  Kelc&j,  (1899 J  2  Ch.  530. 

But  since  the  Bills  of  Sale  Act  of  1882  a  bill  of  sale  given  by  way  of 
security  must  necessarily  be  void  (except  as  against  the  grantor)  as  to  alter- 
acquired  chattels  (otherwise  than  as  provided  for  by  sect.  6),  since  they  cannct 
be  specifically  described  as  required  by  sect.  4 :  Boberts  y.  jR.,  13  Q.  B.  D. 
794  ;  and  see  Carpenter  v.  Dten,  23  Q.  B.  D.  566,  0.  A. 

The  intention  to  comprise  such  after-acquired  chattels  must  be  clearlj 
expressed  to  enable  the  assignee  to  take  possession  :  Tapfteld  y.  HiUman^  6 
Sc.  N.  R.  967. 

And  a  mere  power  or  licence  to  the  mortgagee  to  enter  wpan  tliff 
premises  and  seize  after-acquired  chattels  will  not  per  se  operate  as  i^ 
valid  equitable  assignment  of  such  property ;  Beeve  v.  WhUmure,  4  D.  J* 
&  S.  1. 

A  seizure  and  entry  under  such  licence  was  bad  after  an  act  of  bank- 
ruptcy: Carry,  Acraman,  11  Ex.  566;  or  after  a  liquidation  by  arrange- 
ment under  the  Bankruptcy  Act,  1869 :  Thompson  v.  Cohen,  L.  B.  7  Q.  B. 
527. 

But  a  bill  of  sale  is  not  necessarily  void  as  an  act  of  bankruptcy  because  it 
enables  the  grantee  to  seize  not  only  all  existing  property,  but  also  all  after- 
acquired  property,  including  that  which  may  be  acquired  by  means  of  the 
money  advanced :  Exp,  Hauxwell,  Be  Hemingway,  23  Ch.  D.  626,  C.  A.  (over- 
ruling Graham  v.  Chapman,  12  C.  B.  Rep.  85), 

Such  a  bill  of  sale  is  only  void  if  not  made  bond  fide;  i,e,,  as  a  mere  cloak 
for  retaining  a  benefit  to  the  grantor,  and  if  the  time  is  past  within  which  tii9 
execution  of  it  is  an  act  of  bankruptcy  available  for  adjudication  against)^ 
grantor,  or  can  be  set  aside  as  a  fraudulent  preference,  it  cannot  be  treated 
as  void  under  the  bankruptcy  law  :  Exp,  Games,  Be  Bam/ord,  12  Ch.  D.  Sli, 
0.  A. 

As  to  the  effect  of  the  bankruptcy  of  the  assignor,  see  Colly er  v.  Isaacs^  19 
Ch.  D.  342,  C.  A.,  where  it  was  held  that  his  liability  was  a  debt  provaUiB  it 
the  bankruptcy,  and  released  by  his  discharge,  and  that  the  assignee  had  aa 
right  to  seize  chattels  subsequently  brought  on  the  premises. 

In  the  case  of  an  undischarged  bankrupt,  transactions  by  him  in  reieieiiK 
to  pro|)erty  acquired  after  the  bankruptcy  with  any  person  dealing  bond  JA 
wim  him,  whether  with  or  without  knowledge  of  the  bankruptcy,  are  wd 
imtil  the  trustee  in  bankruptcy  intervenes :  Cohen  v.  Mitchdl,  25  Q.  B.  B»* 
262,  C.  A. ;  stcus,  as  to  the  conveyances  of  real  estate :  Be  New  Land  DeveUf' 
ment  Assoc,  and  Gray,  (1892)  2  Ch.  138  ;  and  see  Be  Ball  (1899),  2  I.  E.  313, 
C.  A. ;  Be  Foppleton  and  Jones,  74  L.  T.  583 ;  but  the  doctrine  must  b» 
taken  to  apply  to  leaseholds :  Be  Clayton  and  Barclay,  (1895)  2  Ch.  212 ;  aad 
BO  where  tne  property  consists  of  a  legacy  and  a  share  of  residue  vais 
a  will,  even  though  the  trustee  intervenes  before  the  property  has  reacM 
the  hands  of  a  bond  fide  equitable  assignee:  Hunt  v.  Fripp,  (1898)  1  C^ 
675 ;  and  an  assignment  of  the  after-acquired  property  is  not  neoessaiih 
mali  fide  because  the  assignee  knows  that  the  assignor  is  a  bankrupt,  asi 
that  his  acquisition  of  the  property  is  not  known  to  the  trustee  in  bank- 
ruptcy: 8,  C;  but  where  an  undischarged  bankrupt  trades  ^without  tW 
knowledge  of  the  trustee,  and  so  acquires  property,  the  doctrixie  doea  m^ 
apply  :/i«  Clark,  Exp.  Beardmore,  (1894)  2  Q.  B.  393,  0.  A. 
^"  And  in  general  an  undischarged  bankrupt  has  full  i>ower  to  dispose  of  a^ 

suipluB  afisete  which  may  remain  after  all  his  liabilities  are  diB(£aiged,  ttf 
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not  80  as  to  confer  on  the  assignee  any  right  to  interfere  in  the  admon  of  the 
bankraptcy:  Bird  v.  Philpot,  (1900J  1  Ch.  822;  Be  Leadbitter,  10  Ch.  D. 
^8;  Exp,  Sheffield,  Be  Austin,  10  Ch.  D.  434  ;  an  assignment  by  the  letter  of 
goods  of  the  money  coming  to  her  for  hire  in  futu.ro  confers  no  title,  as 
against  the  trustee  in  bankraptcy,  to  money  becoming  due  after  the  com- 
mencement of  the  bankruptcy:   WHmot  y.  Alton,  (1896;  2  Q.  B.  254. 

As  to  the  effect  of  a  surrender  by  the  tenant  to  the  landlord  as  against  the 
assignee  of  future  crops,  see  Clements  y.  Matthews,  11  Q.  B.  D.  808,  C.  A. 


FIXTU&E8. 

By  the  BiUs  of  Sale  Act  of  1854  (17  &  18  Y.  c.  36),  s.  7,  personal  chattels 
were  defined  as  **  goods,  furniture,  fixtures,  and  other  articles  capable  of 
complete  transfer  by  delivery  "  ;  but  apart  from  the  eyents  of  bankruptcy  or 
execution,  the  Act  (ud  not  render  null  and  yoid  an  unregistered  assignment  of 
fixtures :  Bicharde  y.  James,  L.  B.  2  Q.  B.  285,  Meux  y.  Jacobs,  L.  K.  7  H.  L. 
481. 

As  against  execution  creditors,  trustees  for  the  benefit  of  creditors,  and 
trustees  in  bankruptcy,  a  mortgage  of  property,  including  fixtures  which 
pass  by  the  grant  of  the  land  as  having  been  affixed  by  the  owner,  whether 
for  trade  purposes  or  otherwise,  for  the  improvement  of  the  freehold,  or  any 
permanent  purpose,  or  even  in  a  **  quasi*  permanent  character,  and  even 
chough  put  up  since  the  date  of  the  mortgage,  did  not  require  registration 
under  the  Act :  Mather  v.  Fraser,  2  K.  &  J.  536 ;  Boyd  v.  Shorrock,  5  Eq.  72 ; 
CuilivickY,  Swindell,  3Eq.  249;  Exp.  Astbury,  4  Ch.  630 ;  Walmsley  v.  Milne, 
7  0.  B.  N.  S.  115 ;  Ltrngbottom  v.  Berry,  L.  B.  5  Q.  B.  123  ;  Exp,  Beynal;  Exp. 
Cotton.  2  M.  D.  and  De  Qt.  443,  727 ;  Climie  v.  Wood,  L.  R.  4  Ex.  328 ;  3  Id. 
257 ;  Sanders  v.  Davis,  15  Q.  B.  D.  218. 

If  the  fixtures  were  assigned  by  a  separate  deed,  or  by  the  same  deed 
separately  from  the  pro{)ert7,  whetlier  freehold  or  leasehold,  so  as  to  consti- 
tute the  fixtures  a  distinct  security  capable  of  severance  from  the  other 
property,  and  held  with  i>erfectly  different  rights,  and  so  as  to  enable  the 
mortgagee  to  take  possession  and  deal  with  them  separately,  the  mortgage, 
so  far  as  respected  the  fixtures,  required  registration  under  the  Act :  Exp. 
Barclay,  Be  Joyce,  9  Ch.  576 ;  Erp.  Dalglish,  8  Ch.  1072  ;  Be  Eslick,  4  Ch.  D. 
503  ;  Hawiry  y,  Butlin,  L.  B.  8  Q.  B.  290 ;  Begbie  y.  Fenwick,  19  W.  E.  402 ; 
IVater/all  y.  Penistone,  6  El.  &  Bl.  876 ;  notwithstanding  that  the  fixtures 
mi^bt  be  deemed  to  pass  thereunder  as  part  of  the  fee  simple:  Johns  v. 
Warty  (1897)  1  Ch.  359.  And  see  on  these  cases,  Amos  &  Ferard,  Fixtures, 
pp.  293  et  seq. 

By  sect.  5  of  the  Act  of  1878  "trade  machinery"  is  defined  as  meaning 
the  machinery  used  in  or  attached  to  any  factory  or  workshop,  exclusive 
of  the  fixed  motive  powers  and  fixed  power  machinery  as  therein  indicated, 
and  the  pipes  for  steam,  gas.  and  water  in  the  factory  or  workshop ;  and 
tbo  articles  so  excluded  are  not  to  be  deemed  to  be  personal  chattels  within 
the  laeanipg  of  the  Act. 

Tlie  articles  so  excluded  from  the  definition  of  trade  machinery  are  not 
personal  chattels  within  the  Act  for  any  purpose ;  though  they  are  not  actually 
affixed  to  the  land  with  which  they  are  assigned,  but  to  the  land  of  a  stranger 
over  which  there  is  an  easement:  Topham  v.  Oreenside  Brick  Co.,  37  Ch.  D. 
2Ht  ;  q»v.  as  to  omission  of  copyholds  in  sect.  4 :  Be  Lusty,  60  L.  T.  160: 
37  yV.  B.  904  ;  6  Morrell,  18. 

.  tramway  in  a  stone  quarry,  and  a  steam  crane  cramped  on  to  large  stones 
kept  in  position  by  two  guys,  are  respectively  "  fixtures "  within  the 
z  jixp.  Moore  and  Bobitisons  Banking  Co.,  Be  Armitage,  14  Ch.  D.  379. 
agreement  charging  mills,  plant,  madiinery  and  fixtures,  though  not 
1^  -tlie  flitatatory  form  and  unregistered,  was  held  invalid  only  so  for  as  it 
yox^^crted  to  charge  trade  machinery,  Ac.,  which  were  personal  chattels :  Be 
r^^t^r^^don  and  Lane.  Paper  Mills  Co.,  W.  N.  (86)  36;  58  L.  T.  798. 

^Frade  fixtures  erected  by  a  lessee,  which  as  against  his  lessor  he  may  re- 

i^o-ve  at  the  end  of  his  term,  will  pass  by  a  mortgage  of  the  term :  Mather 

jfra»er,  2  £.  ft  J.  536 ;  Eoep.  Barclay,  Be  Oowan,  5  D.  M.  &  G.  403 ;  Boyd 

\   JBfAorrocky  6  £q.  72;  Tottenham  y.  Swansea  Zinc  Ore  Cq»,  62  L.  T.  738; 
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61  L.  T.  62 ;  82  W.  B.  716 ;  Paiiu  v.  Matthews,  53  L.  T.  872 :  Be  CalvtH 
(1898),  2  I.  B.  501 ;  Be  Yatea,  38  Ch.  D.  112,  0.  A.,  which  does  not  leqoin 
registration  as  a  bill  of  sale,  8.  C,  although  the  fixtures  are  expressly  men- 
tioned either  by  reference  to  a  schedule  or  otherwise :  Be  Brooke,  B,  y.  B^ 
(1894)  2  Oh.  600  (considering  Small  v.  National  Prov.  Bk.  of  England,  (1894] 
1  C9i.  686) ;  and  even  by  deposit  of  the  lease  as  against  a  subsequent  moit- 
^gee  or  holder  of  an  unregistered  bill  of  sale  of  such  fixtures :  Meux  i, 
Jacohe,  L.  B.  7  H.  L.  481 ;  and  see  Williama  v.  Evans,  23  Beay.  239;  but  in 
the  absence  of  express  stipulation,  the  absolute  property  in  them,  with  the 
right  to  remove  and  sell,  does  not  pass :  Southport  Banking  Co.  v.  Thompum, 
37  Oh.  D.  ()4,  0.  A. ;  explaining  Hawtry  v.  BuUin,  L.  B.  8  Q.  B.  290. 

But  as  against  the  trustee  in  bankruptcy  or  in  liquidation,  trade  fixtures 
cannot  be  ^ectually  assigned  by  a  deposit  of  the  lease  without  any  memo- 
randum of  charge :  Be  Trtthowan,  Exp,  Tweedy,  5  Oh.  D.  559. 

Lessee  from  mortgagor  in  possession  is  entitled  to  trade  fixtures  brought  on 
by  ^litn  as  against  the  mort^igee  selling  under  his  power  of  sale :  jSandert  y. 
Davis,  15  Q.  B.  D.  218 ;  and  a  mortgagee  who  allows  the  mortgagor  to  ronais 
in  possession  must  be  taken  to  have  acquiesced  in  his  making  agreements  for 
fixmg  and  removing  fixtures  for  the  purposes  of  his  trade :  Oough  y.  Wooi  k 
Co,,  (1894)  1  Q.  B.  713, 0.  A. ;  but  the  entry  of  the  mortgagee  into  possessioa 
will  determine  any  such  implied  licence :  Hohson  v.  Gorringe,  (1897)  1  Ch. 
182,  0.  A. 

llie  power  of  sale  conferred  by  the  Oonveyancing  Act,  1881,  s.  19,  does 
not  autnorize  a  sale  of  fixtures  separately  from  the  land :  Be  Yates,  BaiMdof 
V.  r.,  38  Oh.  D.  112,  128,  0.  A. ;  Be  Brooke,  B,  v.  B,,  (1894)  2  Oh.  600. 

If  the  article  or  machine  is  no  further  attached  than  by  its  own  weight,  ft 
will  in  general  remain  a  chattel,  unless  the  intention  is  apparent  to  make  it 
a  permanent  adjunct  or  part  of  the  land :  Holland  v.  Hodgson,  L.  B.  7  C.  P. 
328,  «33;  Exp,  Asthury,  4  Oh.  630;  Hutchinson  y,  Kay,  23  Beav.  413;  and 
see  lyEyncourt  v.  Oregon/,  3  £q.  382 ;  and  the  intention  is  material  only  so 
far  as  it  can  be  inferred  from  the  degree  and  object  of  the  annexation :  iToivoa 
V.  (?orrm^e,  (1897)  1  Oh.  182,  0.  A. 

On  the  otlier  hand,  articles  or  machinery  which  have  been  in  any  way 
fixed,  as  bv  bolts  or  screws,  &c.,  though  easily  removable  and  fixed  for  the 
purposes  of  more  convenient  use  only,  will  pass  to  the  morteagee  as  affixed  1o 
the  freehold :  Cross  v.  Barnes,  46  L.  J.  Q.  B.  479 ;  36  L.  T.  693 ;  Holland  t. 
Hodgson,  sup, ;  Longhottom  v.  Berry,  L.  B.  5  Q.  B.  123 ;  Walmsley  v.  MUne, 
7  0.  B.  N.  S.  115;  Exp,  Astbury,  sup. 

So  also  leathern  driving  belts,  removable  when  machinery  was  thrown  ofot 
of  gear,  but  forming  a  necessary  part  of  such  machinery :  Sheffield,  dbc,  BuHd' 
ing  Soc,  v.  Harrison,  15  Q.  B.  D.  358,  0.  A. 

So  also  a  gas  engine  let  on  the  hire  and  purchase  system,  but  affixed  to  the 
hirer's  freehold  by  bolts  and  screws  to  prevent  it  from  rocking,  and  used  hf 
him  for  the  purposes  of  his  trade :  Hohson  v.  Ghrringe,  sup. 

So  also  if  afi&xed  by  a  lessee  during  his  term  for  his  more  CQnyenient  use 
of  the  property:  Boyd  v.  Shorrock,  5  Eq.  72. 

As  between  miners  with  a  customary  right  of  mining  and  the  owner  of  th« 
soil,  the  maxim  * '  quicquid  plantatur  solo,  solo  cedit "  does  not  apply,  an^  titf 
miners  are  entitied,  wmle  their  interest  continues,  to  remove  buuoUngs  erected 
by  them  for  the  purpose  of  mining :  Wake  v.  Hall,  8  App.  Oa.  195. 

A  prehistoric  chattel  {e.g.,  an  ancient  boat)  found  beneath  the  surfaoeQi 
land  in  lease  belongs  to  lessor,  not  to  lessee :  Elwes  v.  Brigg  Oas  Co.,  33  CL 
D.  562. 

The  object  and  purpose  of  the  annexation,  whether  for  the  permanent  and 
substantial  improvement  of  the  dwelling  or  property,  perpetui  usus  causd,  or 
merely  for  tiie  better  and  more  convenient  enjoyment  of  the  prexniaes  (as  in 
the  case  of  a  mirror,  clock,  carpet,  or  gas-meter),  will  ako  be  taken  intD 
consideration :  The  Queen  v.  Lee,  L.  B.  1  Q.  B.  241 ;  Parsons  v.  Hind,  H 
W.  B.  860 ;  Hellawell  v.  Eastwood,  6  Ex.  295 ;  Monti  v.  Barnes,  (1901)  1  Q.  B. 
205,  0.  A.  (where  heavy  dog  grates  substituted  for  fixed  ones  -wore  held  to 
pass  to  the  mortgagee). 

Stock-in-trade,  referred  to  in  the  inventory,  but  not  mentioned  in  ihi 
deed,  did  not  pass  by  the  mortsage  of  a  foundry  with  the  engines,  fixtnreSi 
maohinery,  &c,  and  working  plant  therein,  ''  more  particulariy  enninenlBd 
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and  specified  in  an  inyentory  of  even  date  to  be  signed  by  the  parties  and 
read  and  construed  as  part  of  these  presents :  "  Exp,  Jardine,  10  Ch.  322. 

As  to  restraining  general  words  to  articles  ejuadem  generis  with  previously 
specified  fixtures,  see  Bishop  v.  Elliot,  11  Exch.  113;  Roe  y.  Siddons,  22 
Q.  B.  D.  224,  C.  A. ;  Crompton  v.  JarraU,  30  Ch.  D.  298,  C.  A. ;  Willia  v. 
Watney,  61  L.  J.  Ch.  181 ;  45  L.  T.  739 ;  30  W.  R.  424. 

As  between  the  mortgagees  in  possession  of  business  premises  with  the 
macbinery  and  fixtures,  and  the  executors  of  the  mortgagor,  a  sum  awarded 
as  compensation  for  loss  of  profits  from  the  premises  having  been  taken  by  a 
CO.  belongs  to  the  mortgagees :  Pile  y.  P.,  3  Ch  D.  36,  C.  A. 

The  tenants  right  to  remove  fixtures  which  have  been  put  up  with  the 
consent  of  the  landlord  (see  14  &  15  Y.  c.  51)  has  been  extenaed  by  the  Agri- 
cultural Holdings  Act,  1883  (46  &  47  Y.  c.  61),  s.  34,  to  all  cases  where,  alter 
the  conmiencement  of  the  Act,  a  tenant  afi&xes  to  his  holding  any  engine, 
machinery,  fencing,  or  other  fixture,  or  erects  any  building  for  which  he  is 
not  entitled  imder  the  Act  to  compensation,  and  which  is  not  so  afiBxed  or 
erected  in  pursuance  of  some  obhgation  in  that  behalf  or  instead  of  some 
fixture  or  buildins  belonging  to  the  landlord. 

And  see  upon  &e  subject  of  fixtures,  Amos  &  Ferard  on  Fixtures ;  Prid. 
Conv.  vol.  i.  pp.  736—739;  14th  ed.  691  seq, ;  2  Sm.  L.  C.  {Elwes  v.  Mawe) 
183 ;  Woodfall,  661—689. 

(n.)  MOBTGAOBS  OF  SHIPS. 

The  jurisdiction  tmder  this  head  being  now  (under  Jud.  Act,  1873,  ss.  6,  76) 
commonly  exercised  by  the  Probate,  Divorce  and  Admiralty  Division,  the 
reader  is  referred  to  £(eton,  4th  ed.  pp.  1104 — 1113.  As  to  priority  of  such 
mortgagee,  see  Black  y.  Williams,  (1895)  1  Ch.  408. 


Section  VII. — ^Mortgages  by  Companies. 

1.  General  Form  of  Judgment  in  Debenture-holders*  Action. 

Deglabb  that  the  Pits  and  all  other  the  holders  of  mortgage  deben- 
tures of  the  Deft  company  of  the  same  issue  as  the  Pits'  debentures 
are  entitled  to  a  charge  upon  [^Here  follows  description  of  the  property 
charged  taken  from  the  language  of  the  debenture  which  is  produced  to  the 
registrar]  for  securing  the  repayment  of  the  principal  moneys  and 
interest  in  the  debentures  mentioned;  And  Doth  order  and  adjudge 
the  same  accordingly ;  And  Let  the  following  accounts  and  inquiries 
be    taken  and  made: — 1.  An  account  of  what  is  due  to  the  Pits 
and  the  other  holders  of  mortgage  debentures  issued  by  the  Deft 
oompcuay  under  and  by  yirtue  of  such  debentures  [i/*  more  than  one 
series  of  debentures  has  been  issued  add  distinguishing  the  holders  of  the 
fiwmt  mortgage  debentures  and  the  second  mortgage  debentures  in  the 
atatement  of  daim  referred  to]  ;  2.  An  inquiry  of  what  the  property 
eompiiflod  in  and  charged  by  the  said  mortgage  debentures  consists 
id  in  whom  the  same  is  yested ;  3.  An  inqiiiry  what  other  incum- 
affect  the  property  comprised  in  or  charged  by  the  said 
del>^Btures  or  any  and  what  parts  thereof  and  in  whom  the  same  are 
ira«ted;  4.  An  account  of  what  is  due  to  such  other  incumbrancers 
rempecdyelj ;  5.  An  inquiry  wKat  are  the  priorities  of  such  other 
VOL.  in.  6  p 


^ 
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[ncumbranoes  and  the  siud  debentures  reapectiTely  and  vhat  piopeity 
other  than  that  comprieed  In  the  said  debentuTee  ie  comprised  in  sudi 
other  iacumbrances. — Adjourn  further  conmderatioa  in  Chambos^ 
Liberfy  to  apply  > 

N3.— This  Form  was  settled  by  North  and  Kekewich,  J  J. ;    see  alio 
Be  Debenture-hdlden'  Actunu,  W.  N.  (1900)  »— 8. 


2.  Chneral  JFitrm  of  Judgment  in  Debenture-holder's  Action  and 
Appointment  of  Receiver  \_and  Manager^. 

Deolabs  {^following  Form  1,  and  interting  the  accounta  and  imguiriit 
therein  eel  out).  And  the  Fit  by  his  counsel  undertaking  to  be  answer- 
able  for  what  A.  as  receiver  [and  manager]  hereinafter  appointed 
shall  reoeire  or  beconie  liable  to  pay  until  he  shall  have  given  secuiitj 
as  hereinafter  directed ;  This  Court  doth  appoint  A.  of  &c.,  receiver  (A 
behalf  of  the  Pit  {foUowing  Form  43,  p.  768,  Vol.  I.,  to  end)— 
Adjourn  further  consideration  in  Chambers. — ^Liberty  to  apply.— 8m 
Re  Wolverhampton  Diilrici  Brewery,  Ltd.,  W.  N.  (1899)  229 ;  Wi$mr 
v.  Leviion  and  Steiner,  W.  N.  (1900)  152. 


3  and  4.  Qeneral  Fbrm  of  Judgment  in  Debenture-holder' g  Ac^ 
where  there  is  a  Trust  Deed. 

Dbclabe  that  the  trusts  of  the  indenture  dated  &0.,  in  the  writ  mea- 
tioned  ought  to  be  performed  and  carried  into  execution,  And  dedoR 
that  the  Fits,  and  all  other  the  holders  of  mortgage  debentures  of  tin 
Deft  company  issued  under  and  in  pursuance  of  the  said  indentine, 
are  entitled  to  a  charge  upon  (here  follows  detcription  of  proptrt) 
charged  taken  from  the  language  of  the  debenture  which  te  produced  to  ll^ 
registrar')  for  securing  the  repayment  of  the  principal  moneys  and 
interest  in  the  said  debentures  mentioned,  and  order  and  adjudge  tbe 
same  accordingly ;  And  Let  the  following  accounts  and  inquiries  be 
taken  and  made  :  I.  An  account  of  what  is  due  to  the  Fit  and  Ae 
other  holders  of  mortgage  debentures,  secured  by  the  said  indentoft 
issued  by  the  Deft  co.  under  and  by  virtue  Of  such  debentures  ;  3.  As 
inquiry  of  what  the  property  comprised  in  and  charged  by  the  niJ 
indenture  or  the  debentures  thereby  secured  consists,  and  in  whM 
the  same  is  vested ;  3.  An  inquiry  what  other  incumbrances  affect  th 
property  comprised  in  or  charged  by  the  said  indenture  or  the  Mid 
debentures,  or  any  and  what  parts  thereof,  and  in  whom  the  same  iK 
vested;  4.  An  account  of  what  is  due  to  such  other  incumbranRO 
respectively ;  5.  An  inquiry  what  are  the  priorities  of  such  otte 
incumbrances  and  the  said  debentures  respectively,  and  what  props? 
other  than  that  comprised  in  the  said  indenture  or  the  debentnni 
thereby  secured  is  comprised  in  such  other  incumbrances. — Adjom 
further  consideration. — Liberty  to  apply. — Re  Brighton  Hoteh  (^ 
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Ld,^  Farhea  t.  Brighton  Hotels  Co.,  Buckley,  J.,  16th  Marchy  1901, 

A.  1174. 

For  aocountB  and  inquiries,  in  a  like  case  to  Form  3,  with  appointment  of 
the  liauidator  of  the  Deft  co.  as  receiver  of  the  property  comprised  in  the 
trust  deed  without  security,  and  for  an  account  of  tne  })roperty  come  to  the 
Lands  of  or  received  by  the  Defte  C.  H.  and  E.  M.,  or  either  of  ^em,  or  by 
any  other  person  or  persons  by  the  order  or  for  the  use  of  the  said  Defts  as 
the  trustees  of  the  said  trust  deed  distinguishing  in  such  account  between 
capital  and  income,  see  SltUer  v.  Darlasion  SUeT  Co,,  M.  B.,  2  June,  1877, 

B.  1396. 


6.  Declaration  of  Debenture^holderft^  Charge^ — Receiver  and  Manager 

— Inquiries — Priority — Realization. 

XJpoir  motion  for  judgment  &c.  by  counsel  for  the  Pit,  and  upon 
heariDg  counsel  for  the  Defts,  Declare  that  the  Pit  and  the  other 
holders  of  the  mortgage  debentures  issued  by  the  0.  Tramways  Co. 
under  the  C.  &c.  Act,  are  entitled  to  stand  and  be  treated  as  judgment 
creditors  of  the  Deft  co.  for  the  principal  sums  amounting  together  to 
-,  which  became  due  to  them  from  the  Deft  co.  on  &c.,  together  with 
for  interest  from  &c.  to  the  date  of  this  judgment. — ^Appoint 
A.  B.  receiver  and  manager  on  behalf  of  the  Pit  &c.  of  aU  the 
property  and  effects  of  the  Deft  co.  (if  any)  not  comprised  in  or 
Bubject  to  the  said  order  appointing  him  receiver  and  manager  of 
the  property  and  undertaking  of  the  Deft  co. — Let  the  following 
aceoiints  and  inquiries  be  taken  &c. — 1.  An  inquiry  what  mortgage 
debentnres  or  mortgage  securities  have  been  issued  or  created  [or 
agreed  to  be  issued  or  created]  by  the  X.  co.,  the  Z.  co.,  and  by 
the  Deft  co.  respectively,  other  than  and  in  addition  to  the  mortgage 
debentures  for  £ —  above  mentioned;  2.  An  inquiry  which  of  the 
mortgage  debentures  or  securities  so  issued  or  created  by  the  said  cos. 
respectively  are  still  unpaid  or  subsisting,  and  what  persons  are  the 
holders  of  the  same  respectively,  and  also  what  persons  are  the  holders 
of  the  said  mortgage  debentures  for  £ —  above  mentioned;  3.  An 
inquiry  what  property,  moneys,  or  assets  of  the  Deft  co.  are  included 
or  oomptised  in  the  said  several  mortgage  debentures  referred  to  in 
inquiry  No.  2 ;  4.  An  account  of  the  principal  and  interest  moneys 
■ecnred  by  or  due  under  or  in  respect  of  the  said  mortgage  debentures 
respectiTely,  and  to  whom  the  same  respectively  are  due,  and  what 
ire  their  respectiTe  priorities ;  6.  An  inquiry  in  what  way  the  properly 
xnnprised  in  or  charged  by  the  said  respective  securities  can  best  be 
realised 'or  dealt  with  for  the  benefit  of  the  Pit  and  the  other  holders 
d  the  said  mortgage  debentures,  having  regard  to  their  respective 
ttteresta  and  priorities. — Liberty  to  receiver  and  manager  to  take 
leeeaaary  proceedings  for  the  purpose  of  making  the  rights  of  the  Pit 
and  the  other  holders  of  the  mortgage  debentures  for  the  said  £ —  and 
ateresi  under  this  judgment  available  for  the  further  seourily  of  the 
entitled  thraeto,  against  the  property  and  effects  of  the  Deft 
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CO.  (if  any)  not  oomprised  in  the  said  mortgage  debenturee,  or  any  ol 
them. — Adjourn  further  consideration. — Liberty  to  apply. — Hope  t. 
Croydon,  Sfc,   Tramways  Co,,  North,  J.,  11  February,  1887,  A.  214; 

5.  C,  34  Ch.  D.  370. 

If  there  is  any  ground  for  supposing  that  any  debentures  haTe  heon 
agreed  to  be  issued,  add  words  m  square  brackets:  Pegge  v.  Neaih^  Ac. 
Tramwaye  Co.,  Ld„  North,  J.,  18  Dec.  1897,  B.  1506 ;  (1898)  1  Ch.  183. 

For  form  of  application,  see  D.  C.  F.  783. 

6.  Declaration  of  Priority  of  Debenture-holden  over  the  General  tad 
Unsecured  Creditors  of  a  Company,  with  Directions  for  Payment, 

This  Court  being  of  opinion  that  all  the  property,  book  debts, 
credits,  assets,  moneys,  and  other  effects  of  or  to  which  the  oo.  was 
possessed  or  entitled  at  the  commencement  of  the  winding  up  of  the 
said  CO.  are  subject  to  the  debenture  securities  and  the  charges  thereby 
created  in  favour  of  the  applicants,  and  ought  to  be  applied  in  the 
first  instance  to  satisfy  and   provide  for,  pro  tanto,  the   respectiTe 
amounts  due  to  the  applicants  for  principal  and  interest  in  respect  of 
such  mortgage  debentures  rateably,  in  proportion  to  the  said  respectiTe 
amounts  of  such  mortgage  debentures,  in  priority  to  the   general 
unsecured  creditors  of  the  co..  Let  the  liquidators  of  the  co.,  out  of  tbe 
assets  of  the  said  co.,  pay  and  satisfy  the  said  principal  moneys  due  to 
the  said  debenture-holders,  with  interest  thereon  at  the  rate  of  16 
p.  c.   per  ann.  {the   amount  of  interest  mentioned  in  the  seeuritia) 
down  to  the  day  of  payment,  and  also  pay  to  the  said  debenture- 
holders  their  costs  of  and  occasioned  by  this  application,  to  be  taxed 
&c.,  including  the  costs  of  the  summons  on  the  &c.,  tctken  out  by  the 
said  liquidators,  and  any  other  the  costs  of  the  said  debenture-holdeis 
(if  any)  properly  incurred  as  mortgagees,  all  such  payments  to  be 
made  in  priority  to  the  payment  of  the  costs  hereinafter  meutioned, 
and  of  the  costs  of  the  liquidators  of  this  application,  and  also  prerioBS 
to  any  payment  to  the  general  and  unsecured  creditors  of  the  eo. ; 
And  Let  the  liquidators,  out  of  the  assets  of  the  co.,  i*etain  their  own 
costs  and  pay  the  said  &c.  (certain  of  the  general  creditors)  their  eosta  ol 
this  application  and  of  the  said  summons,  such  costs  to  be  taxed  &c.— 
lie  the  General  South  American  Co,  {Limited),  V.-C.  M.,  14  March,  187S, 
A.  459  ;  S.  C,  2  Ch.  D.  337 ;  Ee  Cannock  and  Windlehury  ColU^  Ox, 
Chitty,  J.,  26  July,  1882,  A.  1692. 

7.  Declaration  that  Holders  of  Debentures  in  blank  entitled  m  Epi^ 

to  same  Position  as  if  their  Names  inserted  in  Debentures, 

Deolase  that  the  Q.  N.  Bank,  Ltd.,  are,  in  respect  of  the  debentom 
for  £ —  issued  to  them  in  blank,  as  mentioned  in  the  said  Mastor^ 
certificate,  entitled  in  equity  to  stand  in  the  same  position  as  IImj 
would  have  been  in  if  the  said  debentures  had  at  the  time  ol  ^ 
execution  and  delivezy  thereof  contained  the  name  of  the  said  bank  u 
the  obligee,  and  are  entitled  to  prove  in  respect  as  well  of  the 
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debentures  as  of  the  two  debentures  of  £ —  each,  numbered  &o.,  in 
the  said  certificate  also  mentioned,  and  the  interest  thereon  respectiyelj 
part  passu  with  the  debenture-holders  named  in  the  first  and  second 
parts  of  the  first  schedule  to  the  said  certificate ;  But  Declare  that  the 
said  bank,  and  Messrs.  N.  &  Co.,  and  Messrs.  M.'s  bank,  Ltd.,  in  the 
same  certificate  respectively  mentioned,  are  not  to  receive  by  virtue  of 
the  debentures,  in  respect  whereof  they  are  respectively  entitled  to 
prove,  any  greater  sum  in  the  whole  than  what  is  due  to  them 
respectively  for  principal  and  interest  in  respect  of  the  advances  for 
which  they  hold  such  debentures  as  security. — Apportion  the  residue . 
of  the  funds  in  Court,  after  payment  thereout  of  costs  &c.,  amongst 
the  debenture-holders  named  in  the  first,  second,  and  third  parts  of 
the  first  schedule  to  the  said  Master's  certificate  in  proportion  to  the 
Sams  appearing  by  the  said  certificate  to  be  due  to  them  respectively 
for  interest ;  And  Let  the  respective  amounts  so  apx)ortioned  and  the 
names  of  the  debenture-holders  to  whom  the  same  are  payable  be. 
certified. — \_Add  Payment  Schedule^  No.  58,  Yol.  L,  substituting 
"debenture-holders  "  for  *'  creditors."] — Re  Queensland  Land,  Sfc,  Co.^s. 
Trust  Deed,  Davis  v.  Marten,  North,  J.,  23  June,  1894,  B.  1016; 
(1894)  3  Oh.  181. 


8.  Mortgage  of  Railu^y — Account  of  what  is  due — Appointment  of 

Receivers, 

Let  the  following  &c. :  1.  An  account  of  what  is  due  to  the 
Fit  8.  under  and  by  virtue  of  the  indenture  of  mortgage  dated  &c. ; 
2.  An  account  of  what  is  due  imder  and  by  virtue  of  their  securities 
to  the  other  mortgagees  of  the  undertaking  in  the  pleadings  men- 
tioned who  are  entitled  to  rank  pari  passu  with  the  Pit  as  creditors  of 
the  said  undertaking ;  3.  An  inquiry  whether  there  are  any  other  and 
what  incumbrances  and  charges  on  the  rates,  tolls,  and  sums  of  money 
aiisiDg  and  accruing  from  the  undertaking  of  the  G-.  E.  By.  Co.,  aa 
described  in  the  said  Act  {the  Act  under  which  the  co,  is  established), 
and  what  are  their  priorities  with  reference  to  the  said  mortgagees  as 
between  themselves. — Direction  for  appointment  of  A.,  the  secretary, 
and  B.,  the  chief  officer  of  the  co.,  as  receivers,  without  salary,  of  the 
rates,  tolls,  and  sums  of  money  arising  and  accruing  from  the  said 
undertaking,  and  for  payment  out  of  the  moneys  received  by  them  of 
all  expenses  proper  and  necessary  for  the  maintenance,  management, 
and  working  of  Uie  railway. — [See  Chap.  XXXII.,  Sect.  L,  Forms  44  & 
45,  9up.  Vol.  L,  pp.  769,  770.]  And  the  Defts,  the  G.  E.  Ey.  Co., 
bj  tlieir  counsel  admitting  that  their  net  income  is  more  than  suffi- 
cient to  keep  down  the  interest  on  their  mortgages.  Let  the  receivers 
keep  down  interest,  pass  their  accounts,  and  pay  balances  &c. — 
Adjourn  &c. — ^Liberty  to  apply. — Smith  v.  G.  E,  Ry  Co,,  V.-C.  M., 
2  July,  1867,  B.  1555  ;  Earl  of  Essex  v.  Hatfield  and  St.  Albans  Ry. 
a>.,  V.-O.  B.,  19  Nov.  1870,  A,  2849. 
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9.  Lloyd? %  Bond% — Declaration  of  Bights  of  Holder. 

Yaby  so  much  of  the  eaid  order  as  declares  that  so  much  of  tha 
moneys  advanced  by  L.  and  secured  by  Lloyd's  bonds  as  was  applied  for 
the  benefit  of  the  0.  and  Y.  By.  Go.,  constituted  a  debt  in  equity,  pay- 
able out  of  the  assets  of  the  co.,  and  which  must  be  paid  before  any  of 
the  shareholders  take  any  part  of  the  funds  of  the  co. ;  and  so  much  of 
the  said  order  as  directed  an  inquiry  how  much  (if  any)  of  the  money 
purported  to  have  been  advanced  by  the  said  L.,  and  to  be  secured  by 
Lloyd's  bonds,  was  applied  for  the  benefit  of  the  said  co. ;  And  in  lieu 
thereof,  Declare  that  the  receipt  and  expenditure  by  the  directors  of 
the  CO.  in  payment  of  any  simis  advanced  on  or  procured  by  means  of 
the  deposit  of  the  alleged  bonds,  was  pro  tanto  an  adoption  by  the  co. 
of  the  transactions;  And  having  regard  to  the  representations  contained 
in  the  alleged  bonds,  the  moneys  so  expended  constituted  debts  owing 
from  the  co. ;  Let  an  inquiry  be  made  whether  the  co.  had  the  benefit 
of  any  and  what  expenditure  of  any  somis  recoverable  from  the  co.,  of 
any  and  what  simis  advanced  on  or  procured  by  means  of  any  and 
which  of  the  deposits  of  the  alleged  bonds,  and  whether  any  and 
which  of  the  sums  so  expended  still  remain  impaid  by  the  co. — Re  Tki 
Cork  and  Youghal  Ry.  Co.y  L.  C.  and  L.  J.  O.,  5  Aug.  1869,  A.  2699; 
4  Ch.  748. 
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10.  Railway  Rent-chargeSf  and  Mortgage  Debentures — Priorities 

declared. 

Deolabe  that  the  owners  of  the  several  rent-charges  mentioned  in 
the  Chief  Clerk's  certificate,  dated  &c.,  are  entitled  to  a  charge  upon 
all  the  lands  of  the  co.  comprised  in  their  several  deeds  of  charge,  and 
upon  all  the  earnings  and  profits  of  the  undertaking  of  the  co.  in 
priority  to  all  other  the  creditors  of  the  co. ;  and  that  they  are,  as 
between  themselves,  entitled  to  be  paid  such  rent-charges  pari  passm ; 
And  that  the  holders  of  the  several  mortgage  debentures  mentioned 
in  the  said  certificate  are  entitled  to  a  charge  upon  all  the  profits  of 
the  undertaking  of  the  said  co.  in  priority  to  all  other  the  creditors  of 
the  said  co.,  except  the  owners  of  the  said  rent-charges,  and  that  they 
are,  as  between  themselves,  entitled  to  such  charges  j^artj^a^m. — Byton 
V.  Denbigh  and  Corwen  Ry.  Co,,  M.  E.,  15  March,  1869,  A.  878 ;  7  £q. 
489. 


11.  Inquiries  as  to  Rent-charges  granted  by  a  Railway  Company — 
Application  by  Receiver  of  Balances  after  Payment  of  the  Working 
Expenses  in  Satisfaction  of  the  Arrears  of  Rent-cJiarges, 

Upon  motion  &c..  Let,  in  addition  to  the  inquiry  directed  by  the 
order  dated  &c.,  the  following  &c. :  1.  An  inquiry  what  rent-ehaiges 
have  been  granted  by  the  Defts,  the  M.  By.  Co.,  to  vendoxs  to  them  ol 
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lands  purdiased  for  the  purposes  of  their  undertaking ;  2.  An  inquiiy 
who  are  now  entitled  to  such  rent-charges  respectively ;  3.  An  inquiiy 
how  such  rent-charges  respectively  are  secured ;  4.  An  inquiry  what 
28  now  due  in  respect  of  such  rent-charges  respectively ;  And  Let, 
notwithstanding  the  said  order,  dated  &c.,  the  receiver  appointed  by 
the  order,  dated  &c.,  apply  any  balances  now  or  hereafter  in  his  hands, 
after  payment  of  the  working  expenses  of  the  railway,  in  meeting 
arrears  of  rent-charges  and  the  accruing  payments  thereof  rateably 
pari  ptusu,  so  far  as  the  same  will  extend ;  And  Let  the  Pit  be  at 
liberty  to  attend  the  proceedings  under  the  said  order,  dated  &c. ;  and 
the  costs  of  the  Pit  of  this  motion  are  to  be  costs  in  this  action,  and  the 
costs  of  Q.  and  B.  are  to  be  costs  in  the  above-mentioned  matters. — 
Fwrzter  v.  The  Manchester  and  Milford  Ry,  Co.^  Re  The  Manchester  S^c, 
Co.,  Re  The  Railway  Coe.  Act,  1867,  V.-C.  H.,  9  Dec.  1875,  A.  91. 

For  order  m  Chambers,  in  a  suit  to  foreclose  a  mortgage  of  canal  shares 
and  tolls,  where  successive  foreclosures  had  been  ordered  in  the  decree, 
directing  the  Pit  in  possession  to  appropriate  the  net  moneys  received  by  him 
for  tolls  and  otherwise,  after  the  nrst  day  fixed  for  payment,  in  satisfaction 
of  the  subsequently-accruing  interest,  see  Gurney  v.  Duckett,  Y.-O.  S.,  29 
July,  1853,  A.  1488. 

12.  Declaration  as  to  Rights  of  Debenture  Solders  to  realise  on 

Winding-up  Order  being  made. 

TJpOH  motion  by  way  of  appeal  &c.,  by  counsel  for  the  Pit,  from  the 
judgment  dated  &c.,  Yaiy  the  said  judgment  so  far  as  the  same 
declares  that  the  Pit  and  all  other  the  holders  of  debentures  in  the 
statement  of  claim  mentioned  are  entitled  to  a  charge  on  all  the  imder- 
taking  and  property  of  the  Deft  co.  for  securing  the  principal  moneys 
and  interest  intended  to  be  secured  by  the  said  debentures;  And 
Declare  instead  thereof  that  upon  the  occurrence  of  the  winding-up  of 
the  Deft  co.  the  Pit  and  all  other  the  said  debenture  holders  become 
entitled  to  realize  their  security  for  the  fuU  amount  of  their  principal 
and  interest  secured  by  their  respective  debentures,  notwithstanding 
that  the  day  mentioned  therein  for  repayment  of  the  capital  had  not 
airived ;  And  instead  of  the  accoimt  numbered  2,  directed  by  the  said 
judgment,  Take  an  account  of  what  is  due  for  principal  and  interest  to 
the  Pit  and  the  other  holders  of  the  said  outstanding  debentures  to 
the  time  of  actual  payment  on  the  footing  of  the  above  declaration, 
and  for  the  Pit's  coste  of  action,  to  be  taxed.  With  these  variations 
affirm  the  said  judgment.  Pit's  costo  occasioned  by  the  said  appeal  to 
be  coste  in  the  action. — See  Wallace  v.  Universal  Automatic  Co,,  0.  A., 
28  May,  1900,  B.  732;  (1894)  2  Ch.  547. 

13,  Motion  for  Injunction  treated  as  Interpleader  Issue — Sheriff 
directed  to  pay  Money  to  Debenture  Holders^  Receiver  as 
against  Execution  Creditor. 

Ajtd  the  Flto  and  the  Defto  by  their  counsel  consenting  that  the 
hearing  ol  this  motion  should  be  treated  as  the  trial  of  this  action, 
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Let  the  Deft,  the  Sheriff  of  Warwickshire,  pay  to  E.  A.  T.,  ^ 
receiver  in  the  said  action  of  "T.  v.  B.  A.  Co.,  Ld.,"  on  behalf  of  the 
debenture  holders  of  B.  A.  Co.,  Ld.,  the  money  in  the  hands  of  the 
said  sheriff  paid  to  him  by  P.  M.  B.  on  the  —  day  — ,  less  the  amount 
of  his,  the  sheriff's,  costs  of  this  action,  including  his  fees,  charges, 
and  expenses,  to  be  taxed. — See  Tatinton  v.  The  Sheriff  of  WarunehMm^ 
Kekewich,  J.,  12  March,  1895,  B.  387;  (1895)  1  Ch.  734  ;  S.  C,  C,  A, 
24  May,  1895,  B.  1947 ;  (1895)  2  Ch.  319. 
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14.  Declaration  that  ultra  vires  Mortgage  not  binding  on  Company, 

Deolasb  that  the  indentures  of  mortgages  dated  respectively  the  — 
and  —  days  of  —  in  the  pleadings  mentioned  in  favour  of  the  Defts, 
C.  B.,  Sir  O.  n.  C,  and  J.  H.  H.,  are  not  binding  upon  the  Ht 
society,  and  that  the  Pit  society's  mortgages  in  the  pleadings  men- 
tioned are  not  postponed,  but  take  priority  over  those  of  the  last- 
named  Defts,  the  trustees  of  the  I.  L.  A.  Co.,  and  that  the  said 
memorandum  of  deposit  of  the  —  day  of  —  ought  to  be  cancelled; 
And  order  and  adjudge  the  same  accordingly. — See  Portsea  Itland 
Building  Society  v.  Barclay,  Eomer,  J.,  9  June,  1894,  B.  1622;  (1894) 
3  Ch.  86 ;  S.  C,  C.  A,  20  May,  1895,  B.  1865 ;  (1895)  2  Ch.  298,  imf, 
pp.  2036,  2037. 
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16.  Form  of  Foreclosure  Judgment  on  Mortgage  Debentures^  ex^ 
eluding  Uncalled  Capital^  and  without  Prejudice  to  applying  for 
Sale. 

The  application  of  the  Pits  by  originating  summons,  dated  &&>, 
which,  upon  hearijig  counsel  for  the  appellants  and  for  the  Defts  in 
Chambers,  was  adjourned  to  be  heard  in  Court,  coming  on  this  day  to 
be  heard  accordingly,  and  upon  hearing  counsel  for  the  appeUants  and 
for  the  Defts,  and  upon  reading  &c.,  J.  H.  M.  S.  filed  &c.  and  the 
exhibits  S^  S',  S',  S*,  and  S*,  therein  referred  to — S^  being  an  agree- 
ment under  seal,  dated  &c.,  made  between  the  Deft  co.  of  the  one 
part  and  the  Pit  co.  of  the  other  part ;  S'  being  an  agreement  under 
seal,  dated  &c.,  made  between  the  same  parties ;  exhibit  8*  being  an 
agreement  imder  seal,  dated  &c.,  made  between  the  same  partiee ;  and 
exhibit  S^  being  a  bimdle  containing  the  eighteen  debentures  specified 
in  the  schedule  hereto ;  And  the  Pits,  by  their  counsel,  waiving  all 
claim  to  the  uncalled  capital  (if  any)  of  the  Deft  co.,  This  Court  doth 
declare  that  the  Pits,  as  the  holders  of  the  eighteen  mortgage  debentures 
mentioned  in  the  schedule  hereto,  are  entitled  to  a  charge  upon  the 
Deft  co.'s  imdertaking,  and  all  its  property  whatsoever  and  whereso- 
ever, other  than  uncalled  capital,  for  securing  the  repayment  of  the 
the  principal  moneys  and  interest  in  the  said  debentures  mentioned, 
and  doth  order  and  adjudge  the  same  accordingly ;  And  it  is  ordered 
that  the  following  account  and  inquiiy  be  taken  and  made  (that  is  to 
say) ; — 1.  An  aooouQt  of  what  is  due  to  the  Pits  as  the  holders  ol  the 
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said  eigbteen  mortgage  debentures,  under  or  by  virtue  of  sucb  debentures, 
and  for  their  costs  of  this  action,  such  costs  to  be  taxed  by  the  taxing 
master ;  2.  An  inquiry  of  what  the  property  comprised  in'  and  charged 
by  the  said  eighteen  mortgage  debentures,  other  than  uncalled  capital, 
consists,  and  in  whom  the  same  is  vested ;  And  it  is  ordered,  that  upon 
the  Defts  paying  to  the  Pits  what  shall  be  certified  to  be  due  to  them 
on  account,  within  six  months  after  the  date  of  the  Master's  certificate, 
at  such  time  and  place  as  shall  be  thereby  appointed,  the  Pits  do 
deliver  up  (upon  oath  if  required)  the  said  debentures  and  all  deeds 
and  writings  in  their  custody  or  power  relating  to  the  said  imdertaking 
and  property,  other  than  imcaUed  capital,  to  the  Defts  or  to  whom 
they  shall  appoint.  But  in  default  of  the  Defts  paying  to  the  Pits 
what  shall  be  certified  to  be  due  as  aforesaid  by  the  time  aforesaid, 
This  Court  doth  declare  that  the  Pits  will  be  absolutely  entitled  to  all 
the  Defts'  estate  and  interest  in  the  property  comprised  in  and  charged 
by  the  said  debentures,  other  than  imcalled  capital,  and  to  have  an 
absolute  conveyance  or  assignment  thereof;  And  in  that  case  it  is 
ordered  that  the  Defts,  the  British  Empire  Type  Setting  Machine  Co., 
Ld.,  do  convey  or  assign  the  said  property  to  the  Pits  or  as  they  shall 
direct  and  thenceforth  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  right,  title,  interest  and  equity  of  redemption  of,  in  and  to 
the  said  property,  other  than  uncalled  capital,  comprised  in  and  charged 
by  the  said  debentures ;  but  this  judgment  is  to  be  without  prejudice 
to  the  right  of  the  Pits  or  Defts  to  apply  for  a  sale  of  the  said  pro- 
perty, comprised  in  and  charged  by  the  said  debentures,  before  the  time 
to  be  limited  by  the  Master's  certificate  for  payment  of  the  amount  to 
be  certified  to  be  due  to  the  Pits  as  aforesaid  shall  have  expired,  and 
generally  as  they  may  be  advised. 


Thb  Schedule  above  befsrsed  to. 


No.  of 

Debenture. 


Date  of  Debenture. 


iJuly,  1898, 


Amount  Secured. 


£     t.    d. 

770    0    0 


\HBre  follow  Nos,,  datetf  and  amounts  of  remaining  Debentures,^ 


The  Exploration  Co.j  Ld.  v.  The  British  Empire  Type  Setting  Machine 
Co. — Byrne,  J.,  7  Dec.  1900,  B.  4528. 

This  order,  whilst  following  the  principle  of  directing  a  foreclosure  in  a 
debenture  action  as  laid  down  in  Sadler  v.  Worley,  (1894)  2  Ch.  170  [Form 
16y  in/.'],  would  seem  to  be  an  improvement  on  the  latter  m  form.  Compare 
Form  2,  p.  2042,  in/. 
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16.  Aiwther  Fbrm  of  Foreclosure  Judgment  on  Mortgage  Debentum, 
Uicluding  uncalled  Capital — One  Time  to  Redeem. 
The  application  by  originating  Bummous  of  the  Ylt  &c.,  which,  apon 
hearing  the  eolre  for  the  applicant  and  for  the  Defte  in  Chamben, 
waa  adjourned  to  be  heard  in  Court,  coming  on  &c.,  and  upon  hearing 
counsel  for  the  Fit  and  for  the  Defts,  and  upon  reading  &g.,  This  Cooit 
doth  (lec^lare  that  the  Fit,  a^  the  holder  of  nine  mortf^age  debentuiea 
for  £500  eaoh,  dated  the  23rd  of  NoTember,  1891,  and  forming  ui 
ieaue    of  £4,S00   first    mortgage    debentures    of   the    Deft    oo.,  is 
entitled  lo  a  charge  on  all  the  property,  funda,  aBseta,  or  effects  of  the 
Deft  I'o.,  including  its  uncalled  capital,  as  the  same  existed  on  the 
Bth  November,  1893  (the  date  of  the  resolution  to  wind  up  the  Deft 
CO.),  Bubject  to  any  charges  on  specific  parta  thereof  created  previously 
to  that  date  and  then  subsisting,  for  securing  the  repayment  of  the 
priucLj^ial  moneys  and  interest  on  the  said  mortgage  debentures ;  And  it 
is  ordored  that  the  following  account  and  inquiry  be  taken  and  made, 
videlicet :  1-  An  account  of  what  is  due  for  principal  and  interest  lo 
tlie  Pit  as  the  holder  of  all  the  said  mortgage  debentures  under  or  by 
virtuf  of  such  debentures,  and  for  his  costs  of  this  action,  to  be  taxed 
by  tho  tftxing  master;  2.  An  inquiry  what  property,  assets,  or  effects 
of  tho  Deft  00.  are  comprised  in  the  said  mortgage  debentures  and 
the  ehai^  or  security  thereby  created,  and  in  whom  the  same  are  now 
veetcil.    And  it  is  ordered  that  upon  the  Defts  or  any  of  them  paying 
to  tho  Fit  what  shall  be  certified  to  be  due  to  him  as  aforesaid  wiUun 
evs.  iitiinchfi   from  the  date  of   the  Master's  certificate,  at  such  time 
and  ^ilaca  as  shall  be  thereby  appointed,  the  Fit  do  deliver  up  (upon 
oath  if  required)  the  said  debentures  and  all  deeds  and  writinge  in 
his  custody  or  power  relating  thereto  to  the  Defts,  or  to  such  of  them 
at)  sLiiU  redeem  the  mortgaged  hereditaments  and  premises,  or  as  he 
or  tliey  ehall  direct,  and,  in  case  the  Defts  or  any  of  them  shall  so 
redocTu,  the  Fit  and  Deft  or  Defts  so  redeeming  is  or  are  to  be  at 
liberty  ti>  apply  to  this  Court  as  he  or  they  may  be  advised  ;  And  a 
such  application  it  is  not  to  be  incumbent  on  the  Deft  or  Defts  ta 
applying  to  give  the  Pit  notice  thereof,  and  this  judgment  is  without 
prejudice  to  any  question  which  may  arise  as  to  the  rights  or  interests 
of  thi.>  Defts  as  between  themselves  in  or  to  the  said  property  ;   Sut,  in 
default  of  the  Defts  or  some  or  one  of  them  paying  to  the  Fit  what  shall  be 
certified  lo  be  due  to  him  as  aforesaid  by  the  time  aforesaid.  This  Coori 
doth  declare  that  the  Fit  will  be  entitled  to  the  hereditaments  and 
preiDises  comprised  in  the  said  debentures  free  and  clear  of  and  imn 
all  right,  title,  iuterest,  and  equity  of  redemption  of,  in,  and  to  the 
said  premises,  and  to  have  an  absolute  conveyance.    And  it  is  ordend 
that  in  such  case  the  Deft  co.  and  the  liquidaton  thereof  for  the  ttme 
being  do  all  such  acts  and  execute  all  such  conveyances  and  deeds  » 
may  bo  necessary  for  vesting  in  the  Pit  the  said  mortf^aged  propertv, 
such  couveyances  and  deeds  to  be  settled  by  the  Judge  in  case  tlw 
portion  differ,  and  any  of  the  parties  are  to  be  at  liberty  to  apfdj  li 
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this  Court  generally  as  they  may  be  advised. — Sadler  v.    Worley, 
Kekewich,  J.,  14  March,  1894,  B.  397 ;  (1894)  2  Ch.  170. 


NOTBS. 
HOBTGAOES  BY  COMPANIES— STATUTOBT  PROVISIONS  AS  TO  BEGISTBATION. 

Companies  Ad,  1862.] — By  the  Companies  Act,  1862,  s.  43,  a  register  is  to 
be  kept  in  whic^  all  mortgages  or  ehar^s  affecting  property  of  a  limited  co. 
are  to  be  entered,  with  a  short  descnption  of  the  property  mortgaged  or 
charged,  the  amount  of  charge  created,  and  the  names  or  the  mortgagees  or 
persons  entitled  to  such  charge.  In  case  of  non-entry,  a  penalty,  not  exceed- 
ing 50/.,  b  imposed  unon  every  director,  manager,  or  other  officer  of  the  co. 
who  knowingly  and  wufully  authorizes  or  permits  the  omission  of  such  entry ; 
the  register  is  to  be  open  to  inspection  by  any  creditor,  or  member  of  the  co. ; 
with  penalties  in  case  of  refusal  of  inspection,  and  power  to  a  Judge  in 
Chamoers,  or  the  Vice-Warden  of  the  Stannaries  in  the  case  of  cos.  subject  to 
his  jurisdiction,  by  order  to  compel  inspection. 

Companies  Ad,  1900.]— The  Companies  Act,  1900  (63  &  64  V.  c.  48), 
which  for  this  purpose  came  into  oj)eration  on  the  1st  of  January,  1901, 
contains  the  following  additional  provisions  in  reference  to  mortgages. 

Begidraiion  of  Mortgages  and  Charges,'] — Sect.  14  (1),  "Every  mortgage  or 
duu^  created  by  a  company  after  the  commencement  of  this  Act,  and  being 
either — 

(a)  a  mortgage  or  charge  for  the  purpose  of  securing  any  issue  of  deben- 
tures; or 
!b)  a  mortgage  or  charge  on  uncalled  capital  of  the  company ;  or 
c;  a  mortgEige  or  char^  created  or  evidenced  by  an  instrument  which,  if 
executed  by  an  mdividual,  would  require  registration  as  a  bill  of 
sale;  or 

a  a  floating  charge  on  the  undertaking  or  property  of  the  company, 
J  so  f^  as  any  security  on  the  company's  property  or  undertaking  is 
thereby  conferred,  be  void  against  the  liquidator  and  any  creditor  of  the 
company,  unless  filed  with  the  registrar  for  registration  in  manner  recjuired 
by  tois  Act  within  twenty-one  days  after  the  date  of  its  creation,  but  without 
prejudice  to  any  contract  or  obligation  for  repayment  of  the  money  thereby 
aecured. 

(2.)  "Where  the  mortgage  or  charge  comprises  property  outside  the  United 
Kingoom,  it  shall,  so  mr  as  that  proper^  is  concerned,  be  sufficient  com- 
pliance with  the  reauirements  of  this  section,  if  a  deed  purporting  to 
specifically  charge  sucn  property  be  registered  notwithstanding  that  fumier 
proceedings  may  be  necessary  to  make  such  mortgage  or  charge  valid  or 
effectual  according  to  the  law  of  the  country  in  which  such  property  is 
situate. 

(3.)  The  resistrar  shall  keep,  with  respect  to  each  company,  a  register  in 
tlio  prescribed  form  of  all  such  mortgages  and  charges  created  by  the 
company  after  the  commencement  of  mis  Act,  and  requiring  registration 
nxider  this  section,  and  shall,  on  payment  of  the  prescribed  fee,  enter  in  the 
x-e^ister,  with  respect  to  every  sucn  mortgage  or  charge,  the  date  of  creation, 
tlio  amount  secured  by  it,  snort  particulars  of  the  property  mortgaged  or 
^*2i^urged,  and  the  names  of  the  mortgagees  or  persons  entitled  to  the  charge. 
(4?)  Provided  that  where  a  series  of  debentures  containing  any  charge  to 
benefit  of  which  the  debenture  holders  of  that  series  are  entitled  pari 
is  created  by  a  company,  it  shall  be  sufficient  to  enter  on  the  register — 
(a)  the  total  amount  secured  by  the  whole  series ;  and 
^1>}  tiie  dates  of  the  resolutions  creating  the  series  and  of  the  covering  deed, 

if  any,  by  which  the  security  is  created  or  defined ;  and 
Ca)  a  general  description  of  the  property  charged ;  and 
r  <i)  the  names  of  the  trustees,  if  any,  for  the  debenture  holders. 
%fi*)  Where  more  than  one  issue  is  made  of  debentures  in  the  same  series, 
compaDj  may  require  the  legistrar  to  enter  on  the  legLster  the  date  and 
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amount  of  any  particular  issue,  but  an  omission  to  do  this  shall  not  affect 
tiie  vali(Hty  oi  the  debentures  issued. 

(6.)  The  registrar  shall  give  a  certificate  under  his  hand  of  the  registration 
of  any  mortgage  or  charge  reg;iBtered  in  pursuance  of  this  section,  s&ting  the 
amount  thereby  secured  (which  certificate  shall  be  conclusive  evidence  that 
the  requirements  of  this  section  as  to  registration  have  been  complied  with), 
and  tiie  company  shall  cause  a  copy  of  tiie  certificate  so  given  to  oe  indorsed 
on  every  deoenture  or  certificate  of  debenture  stock  which  is  issued  by  the 
company,  and  the  payment  of  which  is  secured  by  the  mortgage  or  cha^  so 
registered. 

(7.)  It  shall  be  the  duty  of  the  company  to  register  every  mortgage  or 
charge  created  by  the  company  and  requiring  registration  under  this  eedion, 
and  for  that  purpose  to  supply  the  registrar  with  the  particulars  required  for 
registration ;  but  any  sucn  mortgage  or  charge  may  be  registered  on  Hid 
application  of  any  person  interested  therein. 

(8.)  The  register  kept,  in  pursuance  of  this  section,  of  the  mortgages  and 
charges  of  each  company  snail  be  open  to  inspection  by  any  person  on 
payment  of  the  prescnbed  fee,  not  exceeding  one  shilling  for  each  m$tpection. 

(9.)  Every  company  shall  cause  a  copy  of  every  instrument  creatmg  any 
mortga^  or  charge  requiring  registration  under  this  section,  to  be  kept  tX 
the  registered  office  of  the  company,  and  to  be  open  to  in]^)ection  by  the 
members  and  creditors  of  the  company  on  payment  of  such  fee,  not  exceeding 
one  shilling  for  each  inspection,  as  may  be  fixed  by  the  regulations  of  the 
company.  Provided  that  in  the  case  of  a  series  of  uniform  debentures  a  copy 
of  one  such  debenture  shall  be  sufficient." 

Rectification  0/ Register  of  Mortgages  and  Charges  J] — Sect.  15,  "A  judge  of 
the  High  Court,  on  being  satisfied  that  the  omission  to  register  a  mortgage  or 
charge  within  the  time  required  by  this  Act,  or  the  omission  or  misstatement 
of  any  particular  with  respect  to  any  such  mortgage  or  charge,  was  accidental, 
or  due  to  inadvertence  or  to  some  other  sufficient  cause,  or  is  not  of  a  natme 
to  prejudice  the  position  of  creditors  or  shareholders  of  the  company,  or  that 
on  other  grounds  it  is  just  and  equitable  to  grant  relief  may,  on  the  applica- 
tion of  me  company  or  any  person  interested,  and  on  such  terms  and 
conditions  as  seem  to  the  judge  just  and  expedient,  order  that  the  time  for 
registration  be  extended,  or,  as  the  case  may  be,  that  the  omission  or  mis- 
statement be  rectified.''  For  cases  in  which  the  jurisdiction  was  exercised, 
see  Re  Beattie,  W.  N.  (01)  162 ;  Re  Tingri  Tea  Co.,  W.  N.  (01)  165. 

Entry  of  Satisfaction.'] — Sect.  16,  *'  The  registrar  may,  on  evidence  being 
given  to  his  sati^action  that  the  debt  for  which  any  registered  mortgage  or 
charge  was  given  has  been  paid  or  satisfied,  order  that  a  memorandum  of 
sati^action  be  entered  on  the  register,  and  shall  if  required  furnish  ^ 
company  with  a  copy  thereof.'* 

Index  to  Register  of  Mortgages  and  Charges.^— Sect.  17,  **The  registrar  shall 
keep  a  chronological  index,  in  the  prescribed  form  and  with  the  prescribed 
particulars,  to  the  mortgages  or  charges  registered  under  this  Act. 

Penalties.']  —Sect.  18,  "  If  any  company  makes  default  in  complying  with 
the  requirements  of  this  Act  as  to  the  registration  of  any  mortgage  or  chai^ 
created  by  the  company,  the  company  and  every  dnrector,  manager,  and  olher 
officer  of  the  company,  who  knowingly  and  wilfully  authorised  or  permitted 
such  default  shall,  without  prejudice  to  any  other  liability,  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  one  hundred  pounds ;  and  if  any 

Serson  knowingly  and  wilfully  authorises  or  permits  the  delivery  of  any 
ebenture  or  certificate  of  debenture  stock  required  by  this  Act  to  oe  regis^ 
tered,  without  a  copy  of  the  certificate  of  the  registrar  being  endorsed  upon 
it,  he  ^lall,  without  prejudice  to  any  other  liabmty,  be  liable  on  summaiy 
conviction  to  a  fine  not  exceeding  one  hundred  pounds." 

EEGISTRATION  UNDER  COMPANIES  ACT,  1862,  8.  43. 

The  right  of  inspection  imder  the  section  includes  a  right  to  take  oojaes: 
Nelson  v.  Anglo-Americany  &c.  Co.,  (1897)  1  Ch.  130;  and  see  Board  t. 
African  Cms.  Ld.  Co.,  (1898)  1  Ch.  596  (overruled,  Be  Bataghat  Ooid  J/tira^ 
Co..  (1901)  2  K.  B.  665,  0.  A.). 

There  is  no  similar  statutory  provision  in  the  case  of  societies  regislend 
under  the  Industrial  and  Provident  Societies  Acts,  which  therofare  as«  sabject 
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to  the  proYisionB  of  the  Bills  of  Sale  Acts :  G.  N,  By.  Co,  v.  Coal  Co-operative 
80c.,  (1896)  1  Ch.  187. 

Omission  to  register  a  mortgage  does  not  render  it  void  as  against  the  co. : 
Exp,  Valpy  and  Chaplin,  7  Ch.  289 ;  nor  will  the  priority  of  mortgagees  over 
the  general  creditors  of  the  co.  be  affected  by  miperiect  regiskation :  Be 
Chneral  South  American  Co.,  2  Ch.  D.  337.  It  was  formerly  held  that  if  the 
persons  advancing  money  on  debenture  or  mortgage  were  themselves  directors 
their  securities  were  invalid:  The  Native  Iron  Co,,  2  Ch.  D.  345;  Be  Wynn 
HaU  Coal  Co.,  10  Eq.  515  ;  Eocp.  Vdlpy  and  Chaplin,  sup. ;  and  that  the  officer 
whose  duty  it  is  to  make  the  entry  or  see  it  made  (including  the  solr  for  the 
oo.  in  the  matter)  not  only  incurs  a  penalty  but  loses  the  benefit  of  the 
security  as  against  the  general  creditors  of  the  co.,  see  S.  C. ;  and  see  The 
General  Provident  Co.,  17  W.  B.  514 ;  88  L.  J.  Ch.  320;  Brice,  Ultra  Vires, 
632 ;  but  the  disqualification  was  held  to  be  personal,  and  not  to  extend  to 
the  sub-mortgagees  from  the  director  or  officer:  Be  International  Pulp,  &c,  Co., 
6  Ch.  D.  556;  or  to  a  mortgage  to  a  firm  of  partners  who  were  not  all 
directors:  Be  South  Durham  Iran  Co,,  Smithes  Case,  11  Ch.  D.  579,  C.  A.; 
Be  Underbank  Mills  Co.,  31  Ch.  D.  226 ;  and  as  against  general  creditors 
non-registration  of  the  mortgage  deed,  as  required  by  sect.  43,  will  not 
render  void  debentures  held  oy  directors :  see  The  Globe  Insurance  Co.,  27 
W.  B.  424 ;  and  the  House  of  Lords  has  now  held,  disapproving  previous 
decisions,  that  the  mere  omission  to  register,  without  concealment,  does  not 
invalidate  the  debentures  of  a  director  as  against  unsecured  creditors  or  other 
debenture-holders  who  are  not  shown  to  have  relied  on  the  register :  Wright 
V.  Norton,  12  App.  Ca.  371 ;  approving  Be  Globe  Iron  and  Steel  Co.,  48 
Li.  J.  Ch.  295 ;  40  Tj.  T.  580 ;  27  W.  R.  424 ;  and  see  Be  Hackney  Newspaper 
Co.,  3  Ch.  D.  669. 

As  to  what  is  sufficient  registration,  see  Be  Underbank  Mills  Co.,  31  Ch.  D. 
226,  where  the  registration  was  held  not  to  be  invalidated  by  reason  of  its 
being  in  a  book  called  *'  register  of  transfeis; ''  nor  by  an  error  which  was 
not  one  of  substance,  and  had  not  raised  any  question  of  priority. 

Future  or  uncalled  capital  may  be  validly  mortgaged  if  such  mortgage  is 
authorized  by  the  memorandum  and  articles  of  association :  Be  Pyle  Works, 
44  Ch.  D.  534,  C.  A. ;  Rfnoard  v.  Patent  Ivc/ry  Co.,  38  Ch.  D.  156 ;  The  Phoenix 
Bessemer  Steel  Co.,  44  L.  J.  Ch.  683 ;  Newton  v.  Analo- Austrian  Investment 
Co.f  (1895)  A.  C.  244,  P.  C. ;  notwithstanding  the  doubt  expressed  in  jSton^e^'tf 
Case^  4  D.  J.  &  S.  407  ;  and  is  included  in  the  word  "  assets  "  :  Page  v.  Inter^ 
national  Agency,  W.  N.  (93)  32;  62  L.  J.  Ch.  610;  68  L.  T.  435.  Secus, 
capital  which  under  sect.  5  of  the  Cos.  Act,  1879  (42  &  43  Y.  c.  76),  is  to  be 
called  up  only  in  the  event  and  for  the  purposes  of  the  co.  being  woimd  up : 
see  Be  May/air  Property  Co.,  BaHltU  v.  M,  P,  Co,,  (1898)  2  Ch.  28,  C.  A. 

But  imdier  a  power  to  pledge,  mortgage,  or  charge  the  works,  property, 
and  effects  of  the  co.,  the  proceeds  of  a  future  call  cannot,  though  the  pro- 
ceeds of  a  call  already  made  but  not  paid  can,  be  charged :  Be  Sankey  Brook 
Co.  (2),  10  £q.  381 ;  and  see  King  v.  Marshall,  33  Beav.  565. 

The  expression  "  property  "  in  debentures  charging  the  co.'s  undertaking 
and  '*  all  the  nroperty  to  which  it  now  is,  or  shall  at  any  time  hereafter 
'becxnne  entitlea,"  oLoes  not  include  the  capital  of  the  co.  uncalled  at  the  com- 
mencement of  its  liquidation :  Be  Bussian  Spratfs  Patent,  Ld,,  (1898)  2  Ch. 
149,  C.  A. ;  Be  Streatham  and  General  Estates  Co.,  (1897)  1  Ch.  15. 

In  the  abeence  of  anv  direct  prohibition  in  the  articles,  a  joint  stock  co. 
xnajsecure  a  past  debt  by  deposit  of  title  deeds :  Be  Patent  File  Co.,  6  Ch.  83. 

"Where  directors  of  a  co.  have  power  to  create  a  charge,  and  have  intended 
0O  to  do,  effect  will  be  given  to  the  intention,  though  it  has  been  incom- 
pletely earned  out:  The  Strand  Music  Hall  Co,,  3  D.  J.  &  S.  147. 

Unsecured  debts  contracted  between  execution  and  registration  of  a  mort- 
g^KB  will  not  be  preferred:  Be  Underbank  Mills  Co.,  31  Ch.  D.  226. 

And  as  to  the  power  of  directors  to  borrow  money  on  behalf  of  their  oo., 
LindL  187  et  seq, ;  Palmer,  Comp.  Law,  187  et  seq. 


dbbkhtxtbes  akb  debemtujub  stock. 

Powers  are  also  given  to  cos.  by  the  Companies  Clauses  Acts,  1863,  1869 
(26  ft  27  y.  a  118 ;  32  ft  38  Y.  c.  48)  to  raise,  by  means  of  debenture  stock 
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at  a  fixed  and  perpetual  preferential  interest,  pa^ble  as  the  co.  tiunks  fit, 
all  or  any  part  of  tne  money  which  the^  are  authorized  to  raise  by  mortage 
or  bond,  but  the  issue  must  be  authorized  by  the  oo.  according  to  26  &  27 
Y.  c.  118,  s.  22 ;  and  see  Fish.  Mort.  1137,  &c. ;  4th  ed.  256,  1025;  Lm%, 
195 ;  Brice,  Ultra  Vires,  255  et  seq. 

Under  sect.  24  of  the  Companies  Clauses  Act,  1863,  the  holders  of  deben- 
ture stock  issued  under  the  same  special  Act,  are  not  as  among  themselTes 
entitled  to  any  priority,  but  the  section  does  not  apply  to  all  debentoxa 
issued  by  the  same  co.  Sect.  24  of  the  Bailway  Companies  Act,  1867,  vhich 
empowers  railway  cos.  to  issue  debenture  stodk  subject  to  the  proTisionsof 
Part  ni.  of  the  Act  of  1863,  applies  to  all  railway  cos.  which  haye  poweiVo 
raise  money  by  mortgage  or  bond,  although  their  m>ecial  Act  does  not  incor- 
porate Part  III.  of  the  Act  of  1863 :  Be  Mersey  By.  Co,,  (1895)  2  Ch.  287,  C.  A 

A  deed  of  charge  on  the  assets  of  a  co.  registered  under  the  Oompames 
Act,  1862,  to  coyer  debentures  is  not  a  bill  of  sale  within  sect.  14  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882  :  Bichards  y.  Overseers  of  Kidder- 
minster,  Bichards  y.  M.  o/  Kidderminster,  (1896)  2  Ch.  212. 

Debentures  may  be  issued  by  a  co.  under  a  general  power  of  borrowing  in 
part  discharge  of  existing  debts :  Inns  of  Court  Hotel  Co,,  6  £q.  82. 

Where  directors  haye  power  to  borrow  or  raise  money  by  the  issae  of 
debentures  they  may  issue  them  to  pay  debts  for  which  the  co.  is  ultimately 
liable :  Seligman  y.  Prince  &  Co.,  (1995)  2  Ch.  617,  C.  A. 

And  such  an  issue,  if  bond  fide  for  the  benefit  of  the  co.,  cannot  he  im- 
pugned as  a  fraudulent  preference :  8.  C. 

And  as  to  the  power  of  a  co.  to  charge  a  specific  asset,  notwithstanding  &e 
existence  of  a  debenture  debt,  see  Ward  y.  BoycU  Exchange  Shipping  Co,,  56 
L.  T.  174 ;  6  Asp.  M.  C.  239. 

And  that  the  issue  of  debentures  as  collateral  security  for  adyanoes  in  i^ 
course  of  business  is  not  ultra  vires  sect.  22  of  the  Companies  Claasee  Act, 
1863,  see  Whitehaven  Bkg,  Co.  y.  Beed,  54  L.  T.  360. 

There  is  nothing  in  the  Bailways  Clauses  Act,  1845,  to  render  illegal  die 
issue  of  debentures  or  debenture  stock  at  a  discount :  Wehh  y.  Shrops^r^ 
Bailways  Co,,  W.  N.  (93)  4,  132. 

Borrowing  Powers,'] — ^A  trading  co.  has  an  implied  power  to  borrow  money 
reasonably  necessary  for  the  purposes  of  its  business :  OeneraZ  Audion  Of>. 
y.  Smith,  (1891)  3  Gh.  432;  holdmg  that  Australian  Auxiliart/  Co,  y.  Moun- 
sey,  4  K.  &  J.  733,  and  Bryon  y.  Met,  Saloon  Omnibus  Co,,  3  Ij.  G.  &  J.  1^ 
are  not  affected  by  Blackburn  Bldg,  Soc,  y.  Cunliffe,  Brooks  <fe  Co.,  22  Qu  D- 
61,  C.  A.,  or  Baroness  Wenlock  y.  Biver  Dee  Co,,  36  Ch.  D.  675,  n. ;  wid  we 
Be  Hamilton's  Windsor  Ironworks  Co,,  12  Ch.  D.  707.  And  as  to  what  jrar- 
poses  are  necessary,  see  Be  Cunningham  <fe  Co,,  Simpson's  Claim,  36  Ch.  D.  582, 
where  a  promissory  note  giyen  by  the  manager  by  way  of  guarantee  ta 
induce  a  person  to  supply  goods  to  the  co.  was  not  binding  on  the  co. 

But  eyen  when  the  co.  1^  no  power  to  borrow,  yet  if  t£e  lender  can  ^Knr 
that  the  money  has  gone  to  pay  the  le^l  liabilities  of  the  co.,  so  that  then 
has  thus  merely  been  a  change  of  their  creditors,  he  may,  on  a  principle  cf 
subrogation,  be  entitled  to  rank  as  a  creditor :  Blackburn  B,  JB.  Soc  v.  0»- 
life,  22  Ch.  D.  61,  C.  A. ;  S.  C,  9  App.  Ca.  857 ;  Be  Cork  dfe  Touqhal  0>m 
4  Ch.  748;  t.e.,  to  stand  in  the  same  position  as  if  the  adyanoe  had  bea 
yalid,  but  not  to  haye  the  benefit  of  the  securities  or  priorities  of  the  creditan 
who  are  paid  with  his  money :  Be  Wrexham,  Mold  and  Connah^s  Quay  Rfh 
Co,,  (1899)  1  Ch.  440,  C.  A. ;  (1898)  2  Ch.  663;  (1899)  1  Ch.  206;  and  « 
Portsea  Island  Building  Soc.  y.  Barclay,  {ISdo)  2  Ch.  298,  C.  A. ;  (1894)  3  CI. 
86 ;  Form  No.  14,  sup,  p.  2030 ;  but  in  order  to  proye  his  case  t2ie  lender 
cannot  haye  the  benefit  of  the  rule  in  Clayton's  Case  (1  Mer.  672) :  BlaMar^ 
&c,  Soc,  y.  Cunliffe,  sup.  The  right  extends  to  debts  and  liabilities  accmiBg 
subsequently  to  Sie  adyance  by  the  lender :  Baroness  Wenlock  v.  Biver  Dee  0^ 
19  a.  jB.  D.  155,  C.  A. ;  8,  C,  10  App.  Ca.  354. 

A  ^071^  fide  sale  of  a  railway  co.^  rolling  stock,  with  a  oontemponseons 
re-hiring  of  such  stock  from  the  purchasers  on  an  agreexaent  whereby,  (• 
payment  of  instalments  equal  to  the  purchase-money  and  interest  the 
rolling  stock  was  again  to  become  the  property  of  the  co.,  was  upheld  as i 
yalid  transaction,  though  the  co.  had  no  power  to  borrow,  and  the  intentks 
was  to  effect  a  loan :  Yorkshire  By,  Waggon  Co,  v.  Madure,  21  Ch.  J),  309,  Ci. 
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Where  directors  were  prohibited  from  lending  on  seoond  mortgage,  but 
were  emi)owered  to  release  any  portion  of  a  mortgaged  estate  if  satisfied  that 
the  remainder  would  be  a  sufficient  security,  it  was  ultra  vires  for  them  to 
exercise  the  power  of  releasing  so  as  to  convert  their  first  mortgage  into 
a  second  mor^^a^ :  PorUea  Island  Building  8oc,  v.  Barclay^  sup,  p.  2036. 

As  to  the  inability  of  a  majority  of  debenture-holders  to  bind  a  dissentient 
minority  as  to  the  application  of  a  fund  set  apart  to  meet  interest  on  the 
debentures,  see  Hay  v.  Swedish  and  Norwegian  By,  Co,,  "W.  N.  (89)  95. 

As  to  the  protective  effect  of  an  article  providing  that,  any  debentiire  bearing 
the  common  seal,  and  issued  for  valuable  consideration,  shall  bind  the  co. 
notwithstanding  any  irregularity,  see  Davies  v.  Bolton  &  Co,,  (1894)  3  Ch.  678. 

By  the  Finance  Act,  1899  (62  &  63  Y.  c.  9),  s.  8,  a  stamp  dutv  of  2s,  6d.  per 
cent,  is  imposed  on  the  statement  of  loan  capital  which  has  to  be  delivered  to 
the  Commrs  before  issue. 

Priority  of  Debentures.'] — Debentures,  or  sets  of  debentures,  sealed  on  the 
same  dav  may  nevertheless  rank  in  order  of  priority :  Gartside  v.  Silkstone 
and  Dodsworth  ColL  Co,,  21  Ch.  D.  762 ;  a  fortiori,  if  issued  at  various 
times :  Be  Boythorpe  Coll,  Co.,  James  v.  B.,  W.  N.  (90)  28 ;  and  as  to  priori- 
ties inter  se  of  successive  issues  of  debentures,  see  Lister  v.  Henry  Lister  &  Sony 
W.  N.  (93)  33 ;  62  L.  J.  Ch.  568 ;  and  of  issues  of  debentures  and  debenture 
stock  by  a  railway  co.  under  the  provisions  of  successive  Acts  of  Parliament, 
see  Harrison  v.  ComiDall  Minerals  By.  Co.,  18  Ch.  D.  334,  C.  A. 

For  a  statement  of  the  law  as  to  the  effect,  as  regards  a  transferee,  of 
im^ularity  in  the  issue  of  debentures  by  a  oo.,  see  Be  Bomford  Canal  Co., 
24  Ch.  D.  85,  92 ;  and  that  debentures  sealed,  but  not  deuvered,  are  not 
••  issued, **  see  Mowatt  v.  Castle  Steel  and  Iron  Works  Co.,  34  Ch.  D.  58,  C.  A. ; 
Levy  v.  Aherwrris  Slate  Co.,  37  Ch.  D.  260. 

lYovisions  in  a  co.'s  special  Act  that  moneys  were  to  be  borrowed  by  order 

of  a  general  meeting  were  held  directory  only,  and  not  to  postpone  money 

borrowed  without  such  order  to  other  mortgages  ranking  in  other  respects 

pari  passu:  Landowners'  W.  of  Eng.  Drainage  Co.y,  Ashford,  16  Ch.  D.  411. 

The  powers  of  borrowing  given  by  the  Lands  Improvement  Companies 

Acts  do  not  override  a  restriction  on  liorrowing  powers  imposed  by  a  special 

Act :  Baroness  Wenlock  v.  Biver  Dee  Co,,  38  Ch.  D.  534,  C.  A. ;  36  Oh.  D.  674 ; 

*S.    C,  10  App.  Ca.  354;  nor  can  the  certificate  of  the  Inclosure  Commrs, 

though  "conclusive  evidence"  of  the  validity  of  a  charge,  render  it  valid  if 

it  is  ah  initio  ultra  vires. 

Debentures  charged  on  the  undertaking,  or  on  property  belonging  to  a  co. 
for  the  time  being,  give  the  holders  a  charge  upon  the  land  and  other  pro- 
perly of  the  CO.  in  priority  to  the  general  creditors  of  the  co. :  The  Marine 
Mansions  Co.,  4  Eq.  601 ;  The  Panama,  &c.  Co.,  5  Ch.  D.  318,  C.  A. ;  The 
General  South  American  Co.,  2  Ch.  D.  337,  C.  A. ;  Form  6,  sup.  p.  2026;  and 
to  the  expenses  of  carrying  on  the  business  by  the  liquidators,  as  against 
whom — subject  only  to  the  cost  of  realizing — the  fund  belongs  to  the  deben- 
tiui&-holder8 :  The  Begenfs  Canal  Ironworks  Co,,  3  Ch.  D.  411,  C.  A. 

Such  a  debenture  takes  effect  as  a  floating  security,  and  does  not  prevent 
the  CO.  from  making  valid  charges  for  money  necessary  for  the  carrying  on 
of  ita  business :  WheatUy  v.  Silkstone  and  Haigh  Moor  Coal  Co.,  29  Ch.  D. 
713;  Be  Panama,  Ac.  Co.,  5  Ch.  D.  318 ;  Be  Flwence  Land  Co.,  10  Ch.  D. 
^SO ;  Bs  Hamilton's  Windsor  Ironworks  Co.,  12  Ch.  D.  707 ;  Be  Colonial 
^rtltcts  Corporation,  15  Ch.  D.  465 ;  nor  from  selling  one  of  three  cognate 
Imsineeses  constituting  the  undertaking :  Be  Vivian  and  Co.,  (1900)  2  Ch.  654 ; 
AOir  from  effecting  any  sale  which  is  not  uUra  vires  the  memorandum  of 
Ajssociation,  provided  tne  co.  continues  as  a  going  concern:  Be  Borax  Co., 
r  V.  B<yrax  Co.,  (1901)  1  Ch.  326,  C.  A. 

debenture  operating  as  a  floating  security  may  be  a  contract  for  an 
_  in  land  within  sect.  4  of  the  Statute  of  Frauds:  Driver  v.  Broad, 

(IS9S)  1  Q.  B.  744,  C.  A. 

j^  innsaction  whereby  two  directors,  acting  as  a  quorum,  paid  a  debt  tb 
^l^j^tKEflelves  out  of  insurance  moneys  of  the  co.*s  premises  which  had  been 
1x17X1^^  down,  was  held  *'  a  dealing  in  the  course  of  tiie  co.'s  business"  within 
tj^^  meaning  of  a  floating  security:  WillmoU  v.  London  Celluloid  Co.,  34 
Cl».   I>.  147,  C.  A. 

X^olyontores  which  are  made  a  floating  security  until  an  instalment  of 
Ix^t^^TC^  has  been  in  arrear  for  a  specified  time,  do  not  ipso  facto  cease  to  float 
tlLO  expiration  of  that  time,  but  continue  so  to  do  until  the  holders  tak^ 


• 


i 
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some  steps  to  enforce  their  security  and  prevent  the  oo.  from  dealing  vitiiiiB 
»j| 'i/?]  i       f  property :  Government  Stocks,  &c.   Investment   Co,   v.  Manila  JRailway  0)., 

^1'  (1897)  A.  0.  81,  H.  L. ;  (1893)  2  Ch.  551,  C.  A. 

>^:    '  The  right  of  the  holder  to  enforce  his  secnritY  attaches  if  the  co.  puts 

with,  the  whole,  or  substantially  the  whole,  of  its  assets  and  undertaking, 
otherwise  than  in  the  ordinary  course  of  business,  and  ceases  to  be  a  going 
concern :  Huhhuck  v.  Helms,  56  L.  J.  Ch.  536 ;  or  if  the  co.  is  woudq  np, 
though  before  the  date  specified  for  payment :  Hodson  v.  Tea  Co.,  14  Ch.  D. 
859;  Wallaces.  Universal  Automatic  Machines  Co.,  (1894)  2  Ch.  547,  C.  A.; 
Porm  No.  1 2,  sup,  p.  2029. 

And  as  such  a  debenture  ceases  to  be  a  floating  security  upon  default  in 
payment  of  principal  or  interest,  a  purchaser  of  mud  from  the  co.  is  entitled 
to  reasonable  evidence  that  no  sucn  default  has  been  made :  Be  Home  ond 
Hellard,  29  Ch.  D.  736. 

As  to  the  effect  of  an  agreement  by  the  co.  not  to  carry  on  the  boonfies 
specified  in  its  memorandum  of  association,  see  Re  Borax  Co,,  sup, ;  and  as 
to  the  effect  of  a  provision  making  debentures  enforceable  on  bieadi  oli 
covenant,  see  Re  Melbourne  Brewery,  (1901)  1  Ch.  433. 

The  sheriff  seizing  goods  of  the  co.  in  execution  takes  (at  all  events  b^are 
sale)  subject  to  the  rights  of  debenture-holders  under  debentures  oonstitQliM 
a  floating  security  over  all  the  property  of  the  co. :  Re  Opera,  lA,,  (1891) 
3  Ch.  260,  C.  A. ;  Re  Standard  Manufaduring  Co.,  (1891)  1  Ch.  627,  640; 
Taunton  v.  Sheriff  of  Warwickshire,  (1895)  2  Ch.  319,  C.  A. ;  Dave^  T. 
Williamson,  (1898)  2  Q.  B.  194 ;  although  the  debentures  have  not  been  actoallj 
issued:  Simultaneous  Printing  Syndicate  v.  Foiveraker,  (1901)  1  Q.  B.  771; 
or  were  irregularly  issued:  Duck  v.  Tower  Galvanizing  Co,,  (1901)  2  K.  R 
314 ;  but  qu(ere  as  to  the  priorities  in  case  of  actual  sale  and  payment  of  the 
proceeds  to  the  execution  creditor :  8.  C. 

Remedies  available  to  Debenture-holders,^ — As  to  the  validity  and  effect  of  i 
provision  empowering  a  majority  of  debenture-holders  by  extraordinary  le- 
solution  to  modify  the  rights  of  all,  see  Follit  v.  Eddystone  Granite  Quarria, 
(1892)  3  Ch.  75  ;  Re  Dominion  of  Canada,  <fec.  Co.,  55  L.  T.  347. 

And  as  to  meaning  of  the  term  ''compromise'' in  such  a providaii, asd 
that  it  applies  only  where  there  is  a  difficulty  in  the  way  of  tne  debentore- 
holders  m  enforcing  their  rights,  see  Sneath  v.  Valley  Gold,  Ld,,  ( 1893)  1  Ch.477, 
C.  A. ;  Mercantile  Investment  Co.  v.  International  Co,  of  Mexico^  (1893)  1  Qu 
484,  C.  A.,  n.  As  to  the  postponement  of  priority  by  neglect  to  obtam  titk 
deeds,  v,  inf,  p.  2103. 

The  rights  of  the  debenture-holders  may  be  asserted  by  summons:  ^ 
General  South  Am,  Co,,  sup,  p.  2037 ;  Re  Marine  Mansions  Co,^  lb, ;  Oldrtyi. 
Union  Works,  W.  N.  (95)  77 ;  72  L.  T.  627 ;  but  the  action  is  usMlly 
commenced  by  writ:  Dan.  1173. 

If  the  judgment  directs  an  inquiry  as  to  the  property  cbaT;ped  by  the 
debentures,  the  Master  may  properly  find  what  uncalled  capital  is  due  foA 
the  several  shareholders  (where  uncalled  capital  is  part  of  the  secoii^} 
although  no  calls  can  actually  be  made  in  sucn  an  action ;  and  the  Pit  heio; 
indebted  as  shareholder  is  bound  by  the  finding  as  the  Court  has  juiisdidkfi 
to  decide  in  the  action  as  to  his  liability :  Madeley  v.  Ross,  Sleeman  and  CV 
(1897)  1  Ch.  505. 

Sect.  19  of  the  Conveyancing  Act,  1881,  conferring  a  power  of  sale,  ^ 
been  held  not  to  apply  to  the  debentures  of  a  joint  st^k  co. :  JBlaher  v.  Bti^ 
and  Essex  Waterworks  Co,,  41  Ch.  D.  399. 

As  to  the  appointment  of  a  receiver  in  a  debenture-holders'  action,  and  ib 
to  the  right  of  a  receiver  appointed  by  debenture-holders  to  possessioQ.  c^ 
withstanding  the  winding  up  of  the  co.,  v,  sup.  Vol.  I.  pp.  788,  789. 

Afi  to  the  effect  of  tihe  Bills  of  Sale  Act,  1882,  s.  17,  es^cepting  "  debct- 
tures"  from  the  operation  of  the  Act,  v,  sup.  p.  2019. 

Where  a  certificate  for  debenture  stock  is  duly  issued  to  a  person  who  he 
advanced  money  to  the  co.  through  their  agent,  the  lender  can  prove  far  ^ 
amount  of  the  debentures,  provided  he  does  not  receive  dividends  exceeding^ 
whole  loan,  and,  being  entitled  to  assume  that  the  agent  had  full  aatkan^»  1 
is  not  affected  by  any  defalcation  on  his  part :  Robinson  v.  JlfanUiamerw^ 
Brewery  Co.,  (1896)  2  Ch,  841.  ^^      r- 

Bailway  cos.,  bemg  regarded  as  permanent  undertakings,  stand  on  s  ^^ 
ferent  footing:  see  The  Panama,  Ac,  Co.,  3  Ch.  318,  321 ;  and  in  the<ais^^ 
railway  mortgage  debentures  made  in  the  form  given  in  the  Coe.  Oxsfi 
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Act,  1845,  Sohed.  0.,  the  remedy  of  the  holder  Ib  by  action  to  recoyer  the 
amount  due  for  principal  and  interest,  or  by  the  appomtment  of  a  receiver  of 
the  tolls,  or  sums  liable  to  the  payment  of  such  prmcipal  and  interest — *'  the 
produce  of  the  fruit-bearing  tree  —but  he  does  not  thereby  acquire  a  specific 
charge  upon  the  surplus  lands  of  the  co.  or  the  proceeds  of  their  sale ;  so  as  to 
entitle  hmi  to  a  receiyer  of  the  sale  moneys  or  interim  rents :  Gardner  y. 
Z.  C.  <fe  D.  Ey.  Co.,  2  Ch.  201 ;  Ee  Heme  Bay,  <fec.  Co.,  10  Ch.  D.  42 ;  and  see 
The  Imp.  Merc.  Credit  Assoc,  y.  TJie  Newry  and  Armagh  By.  Co.,  Ir.  B. 
2  Eq.  1 ;  Holland  y.  Cork  By.  Co.,  Ih.  417,  and  Vol.  I.  sup.  pp.  788,  789. 

Nor  to  the  sale  of  a  waterworks  undertaking,  or  the  appointment  of  a 
manager :  Blaker  y.  Herts  and  Essex  Water  Co.,  41  Oh.  D.  399. 

A  condition  in  a  debenture  for  payment  at  a  time  and  place  is  not  broken 
unless  demand  is  made  at  the  specified  place :  Thorn  y.  City  Bice  Mills,  40 
Ch.  D.  357. 

Debentures  expressed  to  be  '' redeemable"  within  seyenteen  years  were 
held  to  be  liable  to  redemption  during  that  period,  but  not  to  bina  the  co.  to 
redeem  them  all  within  it :  Be  Chicago  &  N.  W.  Granaries  Co.,  (1898)  1  Ch.  263. 
The  holder  of  a  debenture  constituting  a  floating  security  cannot,  while  the 
00.  is  a  going  concern,  require  by  notice  that  a  particular  debt  shall  be  paid 
to  him  and  not  to  the  co.,  and  if  a  garnishee  order  absolute  has  been  obtained, 
the  garnishee  may  disregard  su(£  notice  and  pay  the  judgment  creditor: 
Robstm  y.  Smith,  ri895)  2  Ch.  118. 

A  creditor  entitled  to  the  benefit  of  an  agreement  with  the  co.  for  the  issue 
of  debentures  to  him  is  entitled  to  an  equitable  charge  for  his  debt,  and  to 
share  accordingly  in  the  distribution  of  assets  as  if  he  were  an  actual  holder 
of  a  debenture:  Pegge  y.  Neaih  and  District  Tram.  Co.,  (1898)  1  Cli.  183;  and 
see  Be  Queensland  Land  and  Coal  Co.,  Davis  y.  Martin,  (1894)  3  Ch.  181 ; 
Form  7,  eup.  p.  2026,  where  it  was  held  that  debentures  issued  m  blank  and 
secured  with  other  debentures  by  a  coyering  deed  were  yoid,  but  that  the 
lender  had  an  eauitable  security  for  his  loan,  and  was  entitled  to  participate 
pari  passu  with  tne  holders  of  yalid  debentures. 

Under  O.  Li,  1,  the  Court,  upon  the  interlocutory  application  of  a  creditor, 
whose  debt  is  secured  upon  the  real  estate  of  a  co.,  may  order  an  immediate 
sale  of  the  property  comprised  in  the  securities:  Davis  y.  Ashwin,  26  W.  H.  139. 
By  O.  LI,  iB,  **  In  deoenture  holders*  actions,  where  the  debenture  holders 
are  entitled  to  a  charge  by  yirtue  of  the  debentures,  or  of  a  trust  deed,  or 
otherwise,  and  the  Pit  is  suing  on  behalf  of  himself  and  other  debenture 
holders,  and  where  the  Judge  in  person  is  of  opinion  that  there  must  eyentually 
be  a  sale,  he  may  in  his  di^sretion  direct  a  sale  before  judsment  and  also  after 
judgment,  before  all  the  persons  interested  are  ascertunea,  whether  seryed  or 
not?'    For  form  of  application,  see  D.  C.  F.  787. 

Procedure  and  Judgment  in  Debenture  Holders*  Action.l — In  debenture 
Holders'  as  in  other  actions.  Pits  suing  on  behalf  of  a  class  should  specify  that 
class  as  accurately  as  possible;  and  where  in  an  action  brought  by  a 
debenture  holder  suing  on  behalf  of  himself  and  all  other  the  holders  of 
dobentures  in  a  limited  co.  which  had  been  dissolyed  and  re-incorporated  by 
a  special  Act  under  the  name  of  the  Deft  co.,  the  Pit  was  descni>ed  in  the 
title  of  the  action  as  suing  *'  on  behalf  of  himself  and  other  the  holders  of  the 
del>enture8  of  the  Deft  oo.  and  its  predecessors  in  titie,''  this  description  was 
Held  to  be  too  yague  and  to  require  amendment :  Marshall  y.  8,  Staffordshire 
T'ranu.  Co.,  (1895)  2  Ch.  36  (i>er  Kekewich,  J.). 

'Where  a  debenture  holder  is  sued  in  a  re^resentatiye  capacity,  an  order 
aHcrold  be  obtained  authorizing  him  to  defend  m  that  capacity,  and  the  record 
sbordd  bear  the  words  ''authorized  by  order  dated,  &c.,  to  aefend  on  behalf 
g^f  Himself  and  all  other  the  debenture  holders  " :  Fairfield  Shipbuilding  and 
^sM^neering  Co,  y.  London  and  East  Coast  Express  Steamship  Co.,  W.  N. 
(O^  64. 

Xifc  is  the  general  practice  to  allow  the  judgment  in  a  debenture  holders' 
ntC^oA  ^  contain  a  declaration  of  charge :  v.  sup.  Form  1 ;  but  where  there 
H^jB  heen  a  windine-up  order  the  liquidator's  assent  must  be  placed  on  record : 
^giM^rujick  y.  Ld,  Thurlow,  (1895)  1  Ch.  776 ;  and  see  BrinsUy  y.  Lynton  and 
f;;^^^^9'inouth  Hotel  and  Property  Co.,  W.  N.  (95)  53 ;  Parkinson  y.  Wainwright 
^  CV>.,  W.  N.  (95)  63;  and  that  declaration  of  ri^t  to  foreclosure  can  only 
aade  in  Court :  see  Halifaw  and  Huddersfleld  Union  Banking  Co.  y.  Bad' 
,  Ld.,  W.  N.  (95)  63. 
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Wliere  the  debentures  constitute  a  charge  on  the  property  of  a  co.  by  way 
of  floating  security,  foreclosure  cannot  be  ordered  in  the  absence  of  any  one 
debenture  holder :  In  re  Continental  Oxygen  Co,,  EHas  v.  Continental  Oxygtn 
Co,,  (1897)  1  Oh.  511  (considering  Sadler  v.  Warley,  (1894)  2  Ch.  170;  and 
Welch  V.  National  Cycle  Co,,  W.  N.  (86)  97  ;  Pabner's  Co.  Precedents,  6tlied. 
Pt.  I.  p.  909). 

As  to  giving  notice  of  judgment  by  circular  to  the  debenture  holders,  see 
Dan.  1 175 ;  D.  C.  F.  783 ;  and  for  form  of  advertisement  for  claims  by  deben- 
ture holders,  Ih,  785.  Costs  of  Pit  are  as  between  solr  and  client  where 
the  assets  charged  are  insufficient  to  pay  debentures  in  full :  Be  New  Ztdand 
Midland  By.;  Smith  v.  Lubbock,  (1901)  2  Ch.  357. 

Preferential  Payments,'] — By  the  Preferential  Payments  in  Bankruptcy  Act, 
1888  (51  &  52  V.  c.  62),  s.  1,  sub-s.  1,  in  the  distribution  of  the  property  cii 
bankrupt  and  of  the  assets  of  any  co.  being  wound  up  imder  the  Cos.  Act, 
1862,  and  the  Acts  amending  the  same,  certain  specified  debts  are  made  pay- 
able in  priority  to  all  other  debts.  The  debts  so  specified  include  (a)  paroaiial 
or  other  local  rates  and  assessed  taxes,  land  tax,  property  or  income  tax ; 
(b)  wages  or  salary  of  any  clerk  or  servant  for  four  months,  not  exceeding 
501, ;  and  (c)  wases  of  any  labourer  or  workman  for  two  months,  not 
exceeding  251,,  subject  to  the  qualifications  in  the  Act  mentioned. 

By  the  Preferential  Payinents  in  Bankruptcy  Amendment  Act,  1897  (60  4 
61  V.  c.  19),  s.  2,  it  is  provided  that,  '*  in  the  wmding-up  of  any  oo.  under  the 
Cos.  Act,  1862,  and  the  Acts  amending  the  same,  the  debts  mentioned  in  sect  1 
of  the  Preferential  Payments  in  Bankruptcy  Act,  1 888,  shall,  so  far  as  theasBcte 
of  the  CO.  available  for  payment  of  general  creditors  may  be  insufficient  to 
meet  them,  have  priority  over  the  claims  of  holders  of  debentures  or  debenture 
stock  under  any  floating  charge  created  by  such  co.,  and  shall  be  paid  aoccfid- 
ingly  out  of  any  property  comprised  in  or  subject  to  such  charge." 

By  sect.  3,  **  In  case  a  receiver  is  appointed  on  behalf  of  the  holders  of  ant 
debentures  or  debenture  stock  of  a  co.  secured  by  a  floating  charge,  or  in  case 
possession  is  taken  by  or  on  behalf  of  such  debenture  holders  of  any  property 
comprised  in  or  sul)ject  to  such  charge,  then  and  in  either  of  suck  ca^u 
the  CO.  is  not  at  the  lime  in  course  of  being  wound  up,  the  debts  motioned 
in  sect.  1  of  the  said  Preferential  Payments  Act  shall  be  paid  forthwi^  out  d 
any  assets  coming  to  the  hands  of  the  receiver,  or  other  person  taking  poeetfi- 
sion  as  aforesaid,  in  priority  to  any  claim  for  principal  or  interest  in  ns^ 
of  such  debentures  or  debenture  stock.     And  the  periods  of  time  menticiied 
in  the  said  Act  shall  be  reckoned  from  the  date  of  the  appointment  o!  the 
receiver  or  possession  being  taken  as  aforesaid,  as  the  case  may  be.     But  anj 
payments  made  under  this  section  shall  be  recouped  as  far  as  miay  be  out  d 
the  assets  of  the  co.  available  for  payment  of  general  creditors." 

As  to  the  effect  of  the  sections,  see  Be  Mannesmann  Tube  Co.,  ( 1901)  2  Ch.  9S- 

The  Preferential  Payments  in  ^Bankruptcy  Act,  1897,  is  applicable,  althoa^ 
the  receiver  has  been  appointed  by  the  debenture  holders  imder  a  power  wan 
tained  in  the  debentures,  and  not  by  the  Court,  as  the  possession  of  tke 
receiver,  if  not  taken  **by  "  is  taken  **on  behalf  of"  the  debenture  hold««' 
Be  Barnby's,  Ld.,  Fallows  v.  Barnby'a,  Ld,,  W.  N.  (99)  103  ;  Rt  Meahff  i 
Co,,  Clarke  v.  Meaby  &  Co,,  W.  N.  (99)  58. 

In  addition  to  the  usual  accounts  and  inquiries,  the  judgment  in  a  debsi- 
ture  holders'  action  at  one  time  contained  an  inquiry  whemer  there  were  u? 
and  what  creditors  entitled  to  preferential  payment  under  the  Pref  er^itial  fty* 
ments  in  Bankruptcy  Acts,  1888  and  1897,  and  what,  if  anything,  was  du«» 
such  creditors  respectively :  see  In  re  Birmingham  Breweries^  Ld,,  Ward  t. 
Birmingham  Breweries,  Ld,,  W.  N.  (99)  92 ;  but  this  is  now  dealt  withtfj* 
direction  to  the  receiver  to  make  such  payments. 

The  Preferential  Payments  in  Bankruptcy  Act,  1897  (60  &  61  V.  c  Wi* 
not  retrospective  so  as  to  confer  on  preferential  creditors  priority  over  debe* 
ture  holders  in  a  liquidation  commenced  previously  to  the  Act :  Re  ITafcr^ 
Typewriter,  (1898)  1  Ch.  699.  The  managmg  director  of  a  oo.  is  not  a  '*  ck* 
or  servant "  within  the  Act :  Be  Newspaper  Proprietary  Syndicate^  Ld,,  [l^) 
2  Ch.  349.  As  to  meaning  of  **  wages,"  see  Be  EarWa  ShitibuildiM  CW 
W.  N.  (01)  78. 

Lloyd's  Bonds,"] — ^Lloyd's  bonds,  which  are  given  as  Becuritiee  for  ^d^ 
done,  and  materials  supplied  to  a  co.,  are  instruments  under  seal  ocmtKff^ 
an  acknowledgment  that  the  co.  ''stand  indebted  to  — ^,  in  the  sum  din 
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for  money  due  and  owing  from  the  co.  to  the  said  — /'  with  a  covenant  by  the 
CO.  for  themselves,  their  successors  and  assigns,  to  pay  the  said  sum  upon  the 
—  day  of  — ,  with  interest  tiiereon  at  —  p.  c.  from  me  date  iliereof  imtil  pay- 
ment :  see  WhiU  v.  Carmarihtn  By,  Co.,  1  H.  &  M.  786. 

Notwithstanding  the  Bailways  Ke^ation  Act,  1844  (7  &  8  Y.  c.  8d^,  s.  19, 
which  imposes  penalties  on  a  co.  for  giving  loan  notes  or  securities,  the  holders 
of  these  lx>nds  have  a  valid  claim  against  the  assets  of  the  co.  for  sums  due  on 
the  bonds,  so  far  as  the  co.  have  de/ado  had  the  benefit  of  the  sums  in  respect 
of  which  the  bonds  were  given :  Be  Cork  and  Youghal  By,  Co.,  4  Ch.  748,  tup. 
Form  9,  p.  2028 ;  and  so  lar  as  the  covenant  is  given  in  respect  of  a  valid  debt 
actually  due,  as  to  a  contractor  for  works,  &c. :  W  'kite  v.  Carmarthen  By,  Co, ,  sup. 

Such  bonds  cannot,  however,  be  validly  issued  for  the  mere  purpose  of 
raising  money  on  loan :  Chambers  v.  Manchester,  &c.  By,  Co,,  5  B.  &  S.  688 ; 
Fountaine  v.  Carmarthen  By,  Co.,  5  Eq.  316 ;  Landowners^  West  of  England 
Drainage  Co,  v.  Ash/ord,  16  Ch.  D.  411,  437. 

Mortgage  Debenture  Ads.'] — By  the  Morteage  Debenture  Acts,  1865,  1870 
(28  &  29  y.  c.  78,  as  amended  by  33  &  34  Y.  c.  20),  all  cos.  incorporated  and 
carrying  on  business  under  the  Ck>s.  Act,  1862,  or  imder  any  Act  whose 
objects  are  the  advancing  of  money  upon  tlie  securities  therein  defined  (Act, 
1865,  8.  3),  and  the  borrowing  of  monevon  transferable  mortgage  debentures, 
are  aathonzed,  upon  the  terms,  and  subject  to  the  provisions  and  restrictions 
mentioned  in  the  Acts,  to  borrow  money  upon  mortgage  debentures,  which 
are  to  be  registered  in  the  Land  Begistry  Office,  and  all  registered  securities 
for  the  time  being  shall  be  charged  with  payment  of  the  principal,  &c,  pay- 
able in  respect  of  all  the  outstuiding  mortgage  debentures  of^the  co.,  and 
until  discharged  from  registration  shaU  not  he  applicable  for  any  other  pur- 
pose (Act,  1870,  s.  7). 

The  securitiee  upon  and  in  respect  of  which  mortgage  debentures  may  be 
founded  and  issued  are  defined  by  the  Act,  1870,  s.  4. 

Upon  default  bv  the  co. ,  after  notice  of  an  intention  to  redeem,  in  procuring 
the  aischarge  of  tne  securities  from  the  mortgage  debentures  issued  by  them, 
the  person  entitled  to  redeem,  who  has  ^ven  notice  of  his  intention  to  redeem, 
jnay  by  summons  fin  the  Chancery  Division)  obtain  an  order  for  the  discharge 
of  tiie  security  in  tne  register :  Act,  1870,  ss.  8,  9. 

On  default  of  payment  of  interest  or  principal  money  on  a  mortgage 
debenture,  the  person  entitled  thereto  may  apply  lor  and  ootain  the  appoint- 
ment of  a  receiver,  by  petition,  or  by  summons  at  Chambers  (in  the  Chancery 
X>iyiBion) ;  and  no  sucn  application  shall  in  any  way  prejudice  or  affect  the 
liglht  of  any  person  entitled  to  any  such  mortgage  delnanture  to  sue  for  any 
such  interest  or  principal :  Act,  1865,  ss.  42  et  seq.  For  forms,  see  D.  0.  ]?. 
Jia^etseq. 

Investment  by  Trustees,'}-'Bj  the  Trustee  Act,  1893  (56  &  57  V.  c.  53\  s.  5, 
sab-s.  1,  repealing  and  substantially  re-enacting  the  Debenture  Stock  Act, 
1871  (34  y.  c.  27),  trustees  having  jNOwer  to  invest  in  the  mortgages  or  bonds 
of  any  railway  or  of  any  other  description  of  co.,  may,  unless  the  contrary  is 
expressed  in  the  instrument  authorizmg  the  investment,  invest  in  the  dehen- 
ture  stock  of  a  railway  co.  or  such  other  co.  as  aforesaid.  And  see  p.  1182,  sup. 
Ax^d  as  to  investment  in  colonial  stocks,  see  Colonial  Stock  Act,  1900  (63  & 
4M  V.  c  62),  B.  2. 


Section  yUlI.— Eqtjitablb  Mobtoaoes. 
1.  Spedfie  Performance  of  Agreement  to  execute  a  Mortgage. 

I>BCLABB  that  the  covenant  or  agreement  on  the  part  of  the  Deft 

ocnmtained  in  the  indenture  dated  &c.,  ought  to  be  specifically  performed 

carried  into  execution,  and  adjudge  the  same  accordingly ;  And  Let 

Deft  H.  execute  to  the  Ht  a  proper  indenture  of  mortgage  of  the 

nr^rniiBes  comprised  in  the  several  agreements  dated  &c.,  in  the  plead- 

mentionedy  aoooxding  to  the  terms  of  the  covenant  or  agreement 
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in  the  said  indenture  dated  &g.,  contained;  And  Let  all  proper  paztin 
join  therein  as  the  Judge  shall  direct ;  such  indenture  of  mortgage  to 
be  settled  by  the  Judge  in  case  the  parties  differ ;  And  Let  the  Deft  E 
deliver  up  on  oath  to  the  Fit  the  title  deeds  &c. ;  And  Let  the  Deft  H. 
pay  to  the  Pit  his  costs  of  this  action,  including  the  costs  of  such  in- 
denture of  mortgage ;  such  costs  to  be  taxed  &c. — ^Liberty  to  apply.— 
Hermann  v.  Hodges,  L.  C.  for  M.  R.,  2  May,  1873,  A.  1183 ;  S.  €.,  16 
Eq.  18  ;  and  see  Ashton  v.  Corrigan,  V.-C.  W.,  22  Nov.  1871,  A.  8124, 
13  Eq.  76;  Jones  y,  Greatwood,  M.  B.,  18  Jan.  1853,  A.  383;  Maka 
V.  Hughes,  V.-O.  W.,  10  Feb.  1855,  B.  427. 

For  decree  for  epecific  performance  of  covenant  in  mortg;age  deed  to  sor- 
render  copyholds  by  way  of  mortgage,  subject  to  the  equity  of  Tedempti0&, 
see  Fraser  v.  Thomas,  V.-C.  P.,  14  July,  1852,  A.  1406. 

And  for  decree  for  specific  performance  of  an  agreement  by  the  owners  of 
five-sixtiis  of  the  equity  of  redemption  to  sell  to  tne  equitable  mortgagee  oi 
the  entirety,  and  for  payment  of  one-sizth  of  the  mortgage  money  h^  ^ 
owner  of  the  other  sixth,  and,  in  default,  foreclosure  against  him ;  and  if  )» 
redeem  the  mortgagee,  for  a  partition  between  them,  see  Datnes  v.  D,,  Y.-O. 
a,  21  July,  1860,  A.  1814,  6  Jur.  N.  S.  1320. 
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2.  Equitable  Mortgage  by  Deposit  of  Deeds — Declaration  and  Order 

for  Conveyance  and  Foreclosure. 

And  it  appearing  that  the  title  deeds  relating  to  the  hereditamentB 
and  premises  in  the  pleadings  mentioned  [if  so,  and  the  agreement 
dated  &c.  relating  to  or  accompanying  the  same  in  the   pleadings 
mentioned]  have  been  deposited  by  the  Deft  in  the  hands  of  the  rit» 
this  Court  doth  declare  that  the  Pit  is  entitled  to  be  considered  as  a 
mortgagee  of  the  hereditaments  and  premises  comprised  in  the  said 
title  deeds  [or  referred  to  in  the  said  agreement]  ;  And  doth  order  and 
adjudge  the  same  accordingly ;  And  it  is  ordered  that  the  foUowing 
account  be  taken,  namely: — ^An  account  of  what  is  due  to  tiie  Fit 
under  and  by  virtue  of  the  said  deposit  [or,  if  so,  and  agreement] 
and  for  his  costs  of  this  action  to  be  taxed  by  the  taxing  master; 
And  this  Ck)urt  doth  declare  that  what  shall  be  certified  to  be  das 
to  the  Pit  on  taking  such  account  is  to  be  considered  as  a  chaige 
upon  the  said  hereditaments  and  premises ;  And  it  is  ordered  thst 
.upon  the  Deft  paying  to  the  Pit  what  shall  be  certified  to  be  da^ 
to  him  as  last  aforesaid  within  six  months  after  the   date   of  tlK 
Master's  certificate  at  such  time  and  place  as  shall  be  thereby  appointed 
the  Pit  deliver  up,  upon  oath  if  required,  all  deeds  and  wiitiiigB  in  I0 
custody  or  power  relating  to  the  said  hereditaments  and  premifles  ts 
the  Deft  or  to  whom  he  shall  appoint;  But  in  default  of  the  DA 
paying  to  the  Pit  what  shall  be  certified  to  be  due  as  last  afoAOiBW 
by  the  time  aforesaid.  This  Court  doth  declare  that  the  Pit  will  ^ 
absolutely  entitled  to  all  the  Deft's  estate  and  interest  in  the  sail 
hereditaments  and  premises,  and  to  have  an  absolute   oozivejaaes 
[or  assignment]  thereof;   And  in  that  case  it  is  ordered    that  ^ 
Deft  do  convey  [or  assign]  the  said  hereditaments  and  premises  fe» 
the  Pit,  or  as  he  shall  direct,  and  do  thenceforth  stand   abeoluts^ 
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debarred  and  foreclosed  of  and  from  all  right,  title,  interest,  and' 
eqnilj  of  redemption  of,  in,  and  to  the  said  mortgaged  hereditaments 
and  premises. — ^liberty  to  apply. 

This  form  has  been  settled  by  the  Begistrars  for  use  in  their  Office  in  Hen  of 
Forms  3  &  4,  pp.  1695,  1696,  of  6th  ecUtion  of  Seton. 

The  form  is  settled  with  reference  to  Newton  v.  Aldoue,  L.  0.,  18  Jnly, 
1804,  B.  906,  Seton,  5th  ed.  Form  3,  p.  1695,  and  Parker  y.  Sidney,  M.  B., 
29  Jnne,  1879,  W.  N.  (79)  135,  as  to  form  of  declaration,  and  with  reference 
to  Lees  y.  Fisher,  22  Ch.  D.  283,  C.  A. ;  Seton,  5th  ed.  Form  4,  p.  1695,  as  to 
omission  of  the  direction  to  settle  the  conyeyanceand  the  insertion  of  the  form 
of  direction  for  foreclosure.  The  form  in  Lees  y .  Fisher,  after  being  yaried  by 
the  Court  of  Appeal,  was  submitted  to  Sir  George  Jessel  who  approyed  it  as 
carrying  out  the  sug^iestion  of  Selbome,  L.  C,  but  thought  that  the  form 
which  had  been  preyiously  in  use,  i.e.,  Newton  y.  Aldotis,  sup.,  equally  bound 
the  equity.    (Newton  y.  Aldous  is  said  to  haye  been  framed  by  Lord  Eldon.) 

For  form  oi  dedaration  where  mortgagor  has  become  banlcrupt  and  yalued 
his  security,  see  Knowles  y.  Dibbs,  37  W.  B.  378,  sup.  Form  21,  p.  1964. 

3.  The  like — Mortgagee  in  Possession. 

{_Firsi  part  of  order  to  foUow  Form  2  down  to  words  "  adjudge  the 
same  accordingly."] — ^And  Let  the  following  accounts  be  taken, 
namely : — 1.  An  account  of  what  is  due  to  the  Fit  imder  and  by 
yirtue  of  the  said  deposit,  and  for  his  costs  of  action,  to  be  taxed  &c. ; 
2.  An  account  of  the  rents  and  profits  of  the  said  hereditaments 
reoeiyed  by  the  Fit  or  by  any  other  person  &c.,  or  which,  without  the 
-wilful  default  &c. ;  And  Let  what  shall  appear  to  be  due  on  account 
No.  2  be  deducted  from  what  shall  appear  to  be  due  on  account  No.  1 ; 
And  upon  the  Deft  paying  to  the  Fit  what  shall  be  certified  to  be  due 
as  aforesaid,  after  such  deduction  within  &c..  Let  the  Fit  deliyer  up 
&C. ;  But  in  default  &c..  Declare  that  the  Fit  will  be  absolutely  entitled 
to  all  the  Deft's  estate  and  interest  in  the  said  hereditaments,  and  to 
haye  an  absolute  conyeyance  thereof ;  And  in  that  case  Let  the  Deft 
eonyey  the  said  hereditaments  to  the  Fit,  or  as  he  shall  direct^  and 
from  thenceforth  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the 
said  mortgaged  premises. — Liberty  to  apply. 

For  declaration  that  the  copies  of  court  rolls  and  muniments  of  title  of 
a  copyhold  estate  haying  been  deposited  with  the  Fit,  he  was  entitled  to  be 
considered  as  mortgagee  of  that  moiety  of  the  hereditaments  of  which  the 
depositor  was  then  tenant  in  tail,  and  to  which,  by  his  death  without  issue, 
the  Deft  B.  had  become  entitled ;  with  an  account  of  what  was  due  to  the  Pit 
on  his  adyances  and  for  his  costs  of  suit,  so  far  as  he  sought  to  charge  that 
moiety,  and  that  upon  payment  by  any  of  the  Defts,  Pit  deliyer  upthe  docu- 
ments of  title ;  with  a  declaration  that  in  default  of  payment  ±^lt  will  be 
entitled  to  the  estate  free  from  the  equity  of  redemption,  and  to  haye  an 
absolute  surrender;  and  that  Deft  do  surrender  to  Pit,  or  as  he  shall  direct, 
see  Fryoe  y.  Bury,  V.-O.  K.,  9  Noy.  1853,  B.  154 ;  2  Drew.  41 ;  18  Jur.  967 ; 
2  W.  K.  216;  the  co-Defts,  owners  of  the  other  moiety,  had  liberty  to 
xedBem* 

4.  Special  Form — Mortgage  of  Shares  in   Trading  Partnership— 
Foreclosure — Redemption  or  Purchase  by  the  other  Partners. 

Ax  aeconnt  of  what  is  due  to  the  Fit  under  and  by  yirtue  of  the 
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incumbrance  in  the  pleadings  mentioned  upon  the  5/64  shares  in 
the  S.  Goal  Co.,  assigned  to  B.  (Me  original  mortgagor)  by  the  indenture 
dated  &c.  {the  partnership  deed),  and  for  her  costs  of  this  action,  to  be 
taxed  &c.,  and  upon  the  Deft  F.  paying  to  the  Pit  what  shall  be  certified 
to  be  due  under  and  by  virtue  of  the  said  incumbrance  and  costs  as 
aforesaid,  within  six  months  after  the  Master  shall  have  made  bis 
certificate,   at  such  time  and  place  &c.,  Let  the  Fit  assign  to  the 
Deft  F.,  or  to  whom  he  shall  direct,  all  her  right  and  interest  in  tke 
said  five  shares,  free  and  dear  of  and  from  all  incumbrances  done  bj 
her,  or  by  G.  the  testator  in  the  pleadings  named,  or  any  person 
claiming  by,  from,  or  under  her  or  the  said  G.,  and  deliver  up  aJl 
deeds  &c.    But  in  default  of  the  Deft  F.  paying  unto  the  Pit  vliat 
shall  be  certified  to  be  due  under  and  by  virtue  of  the  said  incumbrance, 
and  costs  as  aforesaid  by  the  time  aforesaid^  Let  the  Deft  F.  from 
thenceforth  stand  absolutely  debarred  and  foreclosed  &c. ;  And  in  case 
of  such  foreclosure  compute  subsequent  interest  and  tax  subsequent 
costs ;  And  Let  Defts  £.,  0.,  &c.  {the  other  partners),  or  any  or  either 
of  them,  be  at  liberty  to  pay  unto  the  Pit  what  shall  be  certified  to  be 
due  to  her  under  and  by  virtue  of  the  said  incumbrance,  and  costs, 
together  with  such  subsequent  interest  and  costs  as  aforesaid,  within 
one  month  after  the  Master  shall  have  made  his  subsequent  certificate, 
at  such  time  and  place  &c. ;  And  upon  such  payment  by  any  or  either 
of  the  last-named  Defts,  Direction  for  Pit  to  assign  &c.  to  such  of 
them,  the  Defts  £.,  0.,  &c.,  as  shall  make  such  payment,  or  to  such  of 
them  as  shall  redeem,  or  as  he  or  they  making  such  payment  shall 
appoint ;  But  in  default  of  the  last-named  Defts,  or  any  of  them,  pay- 
ing imto  the  Pit  what  shall  be  certified  to  be  due  under  and  by  virtue 
of  the  said  incumbrance,  and  costs,  and  subsequent  interest  and  costs 
as  aforesaid  by  the  time  aforesaid,   Let  the  following  &c. :  1.  An 
account  of  the  net  proceeds  of  the  said  collieries  belonging  to  the  S. 
Coal^  Go.  since  the  filing  of  the  Pit's  bill ;  2.  An  account  of  the  debts 
and  liabilities  of  the  said  co.,  which  the  said  co.  is  now  liable  to  pay; 
And  Let  an  inquiry  be  made  what  proportion  of  such  debts  and 
liabilities,  as  between  the  Pit  and  the  other  partners,  is   propeih 
attributable  to  the  five  shares  so  as  aforesaid  subject  to  the  Fit's  said 
incimibrance. — ^Adjourn  &c. — Liberty  to  apply. — Redmayne  v.  Forster^ 
M.  E.,  5  June,  1866,  B.  1583 ;  S.  C,  2  Eq.  467 ;  followed  in  Wketkam 
V.  Davey,  30  Ch.  D.  674,  infra,  Form  6. 


6.  Another  Form — Mortgage  of  Share  in  Partnership — 

Foreclosure  Action. 

This  action  coming  on  this  day  for  trial  &c.,  This  Court  doth  aider 
that  the  following  inquiiy  and  account  be  made  and  taken,  nam^ : 
1.  An  inquiry  of  what  F.  T.'s  share  and  interest  in  the  assets  of  ^ 
partnership  in  the  pleadings  referred  to  consisted  at  the  date  of  the 
dissolution  of  the  said  partnership  \  2.  An  account  of  what  is  due  IQ 
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the  Pita  under  and  by  virtue  of  their  mortgage  security  of  the  —  day 
of  — y  1 882,  in  the  pleadings  mentioned. — ^Adjourn  further  consideration. 
—Liberty  to  apply.—  Whetham  v.  Davey^  28  Oh,  D.  674. 


6.  Eedemption  Action — Declaration  of  Right  to  Charges^  by  way  of 

Equitable  Deposit^  oti  Title  Deeds. 

Deolabe  that  the  Defts,  T.  P.  Building  Society,  are  entitled  to  a 
charge  by  way  of  equitable  deposit  on  the  indenture  of  mortgage, 
dated  &c.,  in  the  pleadings  mentioned,  and  also  on  the  title  deeds  and 
other  muniments  of  title  relating  to  the  freehold  lands  and  heredita- 
ments in  the  parishes  of  W.  and  M.  comprised  therein  to  secure  the 
sum  of  (£3,000)  and  the  interest  thereon,  and  that  the  Defts,  N.  0. 
Building  Society,  are  entitled  to  a  charge  by  way  of  equitable  deposit 
on  the  title  deeds  and  other  muniments  of  title  relating  to  the  lease- 
hold house,  No.  — ,  C —  Boad,  H — ,  in  the  pleadings  mentioned,  to 
secure  the  sum  of  (£600)  and  the  interest  thereon. — See  Brocklesby  v. 
The  Temperance  Permanent  Building  Society ^  Wright,  J.,  7  March, 
1893,  A.  655;  S.  C,  0.  A.,  3rd  July,  1893,  A.  1033;  (1893)  3  Ch. 
laO;  S.  a,  H.  L.,  15  March,  1895;  (1895)  A,  0.  173. 

The  more  usual  foim  of  dedaration  is,  however,  that  given  in  Form  2, 
p.  2042. 
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7.  Declaration  of  Equitable  Charge — Sale. 

Dbolabe  that  the  Pits  are  entitled,  by  virtue  of  the  deposit  of  title 
deeds  and  the  agreement  relating  to  or  accompanying  the  same  in  the 
pleadings  mentioned,  to  an  equitable  lien  or  charge  upon  the  heredita- 
xnents  comprised  in  the  deeds,  for  securing  to  the  Pits  the  principal 
sum  of  £ —  and  the  interest  thereon,  and  adjudge  the  same  accordingly ; 
Ajid  Let  an  account  be  taken  of  what  is  due  to  the  Pits  under  and  by 
irirtue  of  the  said  deposit  and  agreement,  and  for  his  costs  of  this 
action,  to  be  taxed  by  the  taxing  master ;  And  Let,  upon  the  Deft  pay- 
ings to  the  Pits  what  shall  be  certified  to  be  due  on  taking  the  said 
account  within  one  month  after  the  date  of  the  Master's  certificate,  at 
such,  time  and  place  as  shall  be  thereby  appointed,  the  Pits  deliver 
(^-upon  oath  if  required)  all  deeds  &c. ;  but  in  default  of  the  Deft  pay- 
unto  the  Pits  what  shall  be  certified  to  be  due  as  aforesaid  by  the 
aforesaid.  Let  the  said  hereditaments,  or  a  sufficient  part  thereof, 
sold  with  the  approbation  of  the  Judge ;  And  Let  the  money  to 
by  such  sale  be  paid  into  Court  to  the  credit  &c.,  and  be  applied 
payment  of  what  shall  be  certified  to  be  due  to  the  Pits  as  aforesaid, 
subsequent  costs. — ^Liberty  to  apply  to  the  Judge  in  Chambers  in 
ference  to  the  purchase-money,  and  generally. — See  Woo/y.  Barron^ 
J.  James  for  V.-C.  W.,  25  March,  1873,  B.  819 ;  S.  C,  W.  N. 
CT8)  71. 

Jn  this  case  the  deposit  of  deeds  was  accompanied  by  an  agreement  to 
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execute  B.  legal  mortgage  with  the  usual  power  of  sale,  which  wft.s  held,  in  tiis 
eventt!  that  had  lm))i>eDed,  to  amount  to  an  imniodiato  power  of  eale  in  favom 
of  the  Pits,  The  more  usual  form  of  declaration  is,  however,  that  given  in 
Form  2,  p.  2042. 


8.  Payment  by  Instalments — Declaration  of  Charge — Transfer  of 
Judgmen  t — Indem  n  ity. 

Disuiss  counter-claim  with  coata,  to  be  taxed  &c. ;  And  Declare  that 
the  moneys  due  from  the  Deft  E.  L.  to  the  Pita  are  payable  by 
the  instHlmente  and  in  manner  provided  by  the  proniiesory  note  in  the 
pleadings  mentioned,  dated  &c. ;  And  the  Pita  by  their  counsel  not 
asking  that  the  interoat  already  accrued  due  upon  the  said  promissorj 
note  should  be  computed  at  any  greater  rate  than  £10  p.  c,  Let  aa 
account  be  taken  of  what  is  duo  to  the  Pita  for  principal  moneys  ftnd 
interest  upon  the  said  promissory  note  down  to  the  date  of  the 
Master's  certificate  to  be  made  pursuant  to  this  order,  and  for  their 
costs  of  this  action,  to  be  tuxed  ftc,  including  the  costs  of  the  said 
counter-claim ;  And  Let  the  Deft  E.  L.,  within  fourteen  days  afier 
the  date  of  the  Master's  certificate,  pay  to  tho  Pits  A.  G.  and  H.  B. 
tiie  amount  which  shall  be  certified  to  bo  due  and  payable  M 
them  for  such  principal,  interest,  and  costs  as  aforesaid ;  And  the 
Pita  are  to  bo  at  liberty  to  apply  to  the  Judge  in  Chambers  as  to  the 
payment  of  any  principal  moneys  and  interest  hereafter  to  bec-ome 
payable  upon  the  said  promissory  note  as  they  may  be  advised ;  And 
this  Court  doth  declare  that  the  Pits  are  entitled  to  a  charge  upon  tho 
property  at  H.  H,  in  tho  statemont  of  claim  mentioned,  and  the 
interest  of  tho  Deft  E.  L.  in  the  property  at  W.  H.  in  the  statemeji; 
of  claim  mentioned,  as  well  for  the  principal  monej-s,  interest,  and 
coeta  hereinbefore  ordered  to  be  paid  to  them  by  the  Deft  E.  L 
aa  for  all  principal  moneys  and  interest  hereafter  to  become  pay- 
able to  them  in  respect  of  the  said  promissory  note,  and  any  of  tiif 
parties  are  to  bo  at  liberty  to  make  suoh  application  to  the  Judge  in 
Chambers  as  to  giving  effect  to  the  said  charge,  by  sale,  foreclosun-, 
or  otherwise,  aa  they  may  be  advised ;  And  this  Court  doth  ordw 
that  in  the  event  of  the  Deft  J.  H.  paying  to  the  Pits  the  whole  of 
the  principal  moneys  and  interest,  and  costs  secured  to  the  Pits  tt 
the  aforesaid  charge,  the  Pits  are  to  transfer  to  tho  Deft  J.  H.  ths 
benefit  of  tho  said  charge  and  the  benefit  of  this  judgment ;  And  tbe 
Deft  J.  H.  is  to  be  at  liberty  to  enforce  this  judgment  in  the  names  ci 
the  Pits  upon  indemnifying  them  sufficiently  against  any  costa  ani 
expenses  thereby  incurred,  the  amount  and  nature  of  auch  indenmilf 
to  be  settled  by  the  Judge  in  Chambers  in  case  the  parties  differ ;  AiJ 
the  Doft  J.  H.  ia  to  be  at  liberty  to  apply  in  Chambers  for  a  s&le  of 
the  said  property  at  H.  H. ;  And  any  of  tho  parties  are  to  be  « 
liberty  to  apply  generally  as  they  may  be  advised. — See  Greeneugk  *. 
Littler,  Fry,  J.,  16  March,  1880,  B.  721  ;  15  Oh.  D.  93. 
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9.  Declaration  of  Equitable  Charge — Sale  of  sufficient  Part. 

Upon  motion  for  judgment  &c.,  It  appearing  {follow  Form  2,  sup. 
doum  to  words  **  whom  he  shall  appoint "),  But  in  default  of  Deft  paying 
what  sliaU  be  certified  to  be  due  as  aforesaid  by  the  time  af oresaid^  Let  so 
much  of  the  said  hereditaments  as  will  be  sufficient  to  satisfy  the  amount 
found  due  to  the  Pit,  or,  if  necessary,  the  whole  thereof,  be  sold  with 
the  approbation  of  the  Judge,  And  Let  the  money  to  arise  by  such 
sale  be  paid  into  Court  to  the  credit  of  this  action,  G,  y.  ^.,  1885, 
0. 1006,  to  an  account  to  be  entitied  "  Proceeds  of  Sale,  &c.,"  subject 
to  further  order. — ^Liberty  to  apply. — See  Oreen  v.  Biggs^  Kay,  J.,  8 
June,  1885,  A.  909 ;  S.  C,  52  L.  T.  680.  i 
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10.  Another  Form. 

Ufok  motion  for  judgment  &c..  It  appearing  that  the  titie  deeds  and 
policy  of  assurance  and  the  equitable  mortgage,  dated  &c.,  relating  to 
the  hereditaments,  moneys  and  premises  comprised  in  such  deeds  and 
policy  of  assurance  and  equitable  mortgage,  have  been  deposited  by 
the  Deft  in  the  hands  of  the  Pit,  this  Court  doth  declare  that  the  Pit  is  \ 

to  be  considered  as  a  mortgagee  of  the  said  hereditaments,  moneys  and  !  J 

premises,  and  doth  order  and  adjudge  the  same  accordingly ;  And  Let  |  C 

an  account  be  taken  of  what  is  due  to  the  Pit  imder  and  by  virtue  of  3 

the  said  deposit  and  equitable  mortgage ;  And  if  it  shall  appear  that 
anything  is  due  to  the  Pit  on  taking  such  account,  Let  the  said  here- 
ditaments, or  a  sufficient  part  thereof,  and  also  the  said  policy  &c.,  be 
0OI4  with  the  approbation  of  the  Judge;  And  Let  the  following  further 
account  and  inquiries  be  taken  &c. :  (1.)  An  inquiry  what  incimibrances 
other  than  the  Pit's  affect  the  hereditaments  &c.  comprised  in  the  Pit's  % 

equitable  mortgage,  or  any  and  what  part  thereof;  (2.)  Account  of  jj 

^what  is  due  to  such  other  incumbrancers  &c. ;  (3.)  Inquiry  as  to 
priorities. — ^Purchase-moneys  to  be  paid  into  Court,  and  applied  in 
payment  of  incumbrances  according  to  priorities. — Order  to  be  without 
prejudice  to  the  right  of  the  Pit  to  enforce  payment  of  the  balance  in  tf 

this  action,  in  case  it  shall  appear  that  the  money  to  arise  by  such  sale  [y 

shall  not  be  sufficient  to  x>Ay  tiie  Pit  the  amount  found  due  to  him  and 
the  oofits  of  this  action.—  Wade  y.  Wilson,  Fry,  J.,  8  Dec.  1882,  B.  1969 ; 
S.  C,  22  Oh.  D.  235. 


11.  .Beceiper^s  Balance — Redemption — Liberty  to  apply  as  to  Funds 

in  the  Action. 

XTpok  motion  for  judgment  &c. — ^Let  the  following  account  be  taken, 
viae. :  An  account  of  what  is  due  to  the  Pit  under  and  by  virtue  of 
the  equitable  mortgage,  dated  &c.,  and  for  his  costs  &c. ;  And  Let 
A.  B.y  the  receiver  &c.,  pass  his  account  up  to  the  date  of  the  Master's 
oertifiGate,  to  be  made  in  pursuance  of  this  judgment,  and  pay  the 
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balance  whicli  may  be  certified  to  be  due  from  him  to  the  Pit,  and 
regard  is  to  be  had  to  the  amount  so  to  be  paid  to  the  Pit  in  taking 
the  said  account ;  And  Let,  upon  the  Deft  paying  to  the  Pit  what  ahall  lie 
certified  {follow  Form  2,  sup,  to  end). — ^laberty  to  any  person  redeeming 
the  premises  imder  this  order,  or  to  the  Pit,  in  the  event  of  f  oredosuie, 
to  apply  in  Chambers  for  payment  and  transfer  of  any  fund  in  Conit 
or  in  the  hands  of  the  receiver. — See  Smith  v.  Pearman,  Ghittj,  J., 
4  June,  1888,  B.  707 ;  36  W.  E.  681 ;  68  L.  T.  720. 
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12.  Mortgage  of  Stock  Certificates  by  Deposit — Order  to  Transfer- 
Sale  in  Default  of  Payment. 

It  appearing  that  the  four  certificates,  respectively  dated  &c.  under 
the  seal  of  the  Deft  co.,  of  the  title  of  the  Deft  M.  to  four  iseveral  sums 
of  £ —  each,  making  together  £ — ,  perpetual  debenture  stock  numbered 
&c.  in  the  Deft  co.  in  the  pleadings  mentioned  have  been  deposited 
in  the  hands  of  the  Pit  by  the  Deft  S. ;  Declare  that  the  Pit  is  entitled 
to  be  considered  as  a  mortgagee  of  the  stock  therein  comprised,  and 
doth  order  and  adjudge  the  same  accordingly;  And  Let  the  Deft  M., 
and  the  Deft  co.  do  and  concur  in  all  acts  which  may  be  necessaxy  to 
complete  the  transfer  of  the  said  stock  by  the  Deft  M.  to  the  Pit ;  And 
Let  an  account  be  taken  of  what  is  due  to  the  Pit  under  and  by  virtod 
of  the  said  deposit,  and  for  his  costs  of  this  action,  to  be  taxed  &c ; 
And  Declare  that  what  shall  be  certified  to  be  due  on  taking  sucb 
accoimt  is  to  be  considered  as  a  charge  upon  the  said  stock ;  And 
upon  the  said  Defts  S.  and  M.,  or  either  of  them,  paying  to  the  Pit 
what  shall  be  certified  to  be  due  to  him  as  aforesaid  within  six  months 
after  the  date  of  the  Master's  certificate,  at  such  time  &c.,  Let  the  Fit 
re-transfer  the  said  stock  to  the  Deft  M.  or  to  whom  he  shall  appoint; 
And  in  default  of  the  said  Defts  paying  to  the  Pit  what  shall  be  certified 
to  be  due  to  him  as  aforesaid  by  the  time  aforesaid,  Let  the  said  stod: 
be  sold  by  the  Pit ;  And  Let,  out  of  the  money  to  arise  by  such  8al« 
and  any  dividends  to  accrue  on  the  said  stock,  the  Pit  be  at  liberty  to 
retain  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  togotha 
with  subsequent  interest  to  be  certified  by  the  taxing  master,  and  kis 
subsequent  costs  of  this  action,  to  be  taxed  &c. ;  And  Let  the  Pit  & 
within  fourteen  days  from  the  date  of  the  taxing  master's  eertifieate, 
pay  to  the  Deft  M.  the  residue,  if  any,  of  the  money  to  arise  by  boA 
sale,  and  of  the  said  dividends' (the  amount  thereof,  if  required  by  tha 
Defts  8.  and  M.,  or  either  of  them,  to  be  verified  by  affidavit  or  stati- 
tory  declaration). — ^liberty  to  apply. — See  Smiihers  v.  S,j    M.  B^ 
25  Jan.  1875,  £.  51. 


It3.  Sale  at  Suit  of  Equitable  Mortgagee  by  Dqnmt  ^ 

Debentures. 

Let  an  account  be  taken  of  what  is  due  to  the  Pit  undeir  and  hj 
virtue  of  the  deposit  of  twenty-one  bonds  of  the  Canada,  &c.,  Hailwaj 
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Go.  in  tHe  pleadings  mentioned,  and  for  liis  costs  of  tliis  action,  such 
costs  to  be  taxed  &c. ;  And  Let  the  said  twenty-one  bonds  be  forthwith 
sold  bj  public  auction,  with  the  approbation  of  the  Judge ;  And  Let 
the  Fit  be  at  liberty  to  bid  at  such  sale ;  And  Let  the  money  to  arise 
by  such  sale  be  applied  towards  payment  of  what  shall  be  certified  to 
be  due  to  the  Pit  as  aforesaid,  and  be  in  the  meantime  paid  into  Court 
to  the  credit  of  &c.,  subject  to  further  order. — Liberty  to  apply. — Carter 
y.  Wake,  M.  E.,  12  Feb.  1877,  A.  392 ;  4  Ch.  D.  606. 


14.  Order  for  Sale  only  where  Bight  to  a  legal  Mortgage  is  excluded 

by  Terms  of  the  Agreement, 

Let  the  decree  dated  drd  August,  1868,  be  varied,  and  as  varied  be 
as  follows : — 1.  That  an  inquiry  be  made  to  ascertain  what  is  due  upon 
the  security  of  the  real  and  leasehold  estates  and  other  the  property 
described  in  the  schedule  to  the  Master's  certificate  made  in  the 
suit  of  T,  V.  Tennant,  dated  28th  March,  1863,  and  to  whom  and  under 
what  circumstances  the  several  incumbrances  affecting  the  same  were 
created'  and  what  are  the  priorities,  and  in  making  the  inquiry  herein- 
before directed  any  of  the  proceedings  in  the  said  suit  of  T.  v.  Tennant 
may  be  adopted ;  And  Let  the  real  and  leasehold  estates  and  other  the 
property  described  in  the  schedule  to  the  said  Master's  certificate 
be  sold  with  the  approbation  of  the  Judge  free  from  all  incumbrances, 
except  the  mortgage  debt  of  Messrs.  0.  &  Go.  in  the  Pit's  bill  men- 
tioned ;  And  Let  the  money  to  arise  by  the  sale  of  such  real  and  lease- 
liold  estate  and  other  property  be  paid  into  C!ourt  to  the  credit  of  T,  v. 
JVenchard,  1867,  T.  17. — Adjourn  further  consideration. — Liberty  to 
B^plj'— Tennant  v.  Trenchard,  L.  0.,  28  Jan.  1869,  B.  349  ;  4  Ch.  637. 
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16.  Equitable  Mortgage — Sale  instead  of  Foreclosure — Conduct  of 
Sale  to  Mortgagors^  Conveyancing  and  Law  of  Property  Acty 
1881,  s,  26. 

BsoTTAi.  of  deposit  of  title  deeds. — Declaration  that  Fit  is  a  mort- 

gagee, — ^And  order  for  account  {following  Form  2,  aup,  down  to  words 

**  taxing  master"). — And  Let  the  said  hereditaments  be  forthwith  sold 

out  of  Court;  And  Let  a  reserve  price  be  fixed  by  the  Judge  in 

Olianibers,  and  the  conduct  of  the  said  sale  be  conunitted  to  the  Defts 

(jenortgagors) ;  And  Let  the  Defts  E.  H.  W.,  E.  T.  W.,  and  £.  P., 

-^v^thin  ten  days  after  the  receipt  of  the  purchase-money  for  the  said 

lioreditaments  (the  amount  and  date  of  receipt  to  be  verified  by 

,Tit),  lodge  the  same  in  Court  to  the  credit  of  this  action,  "  D.  v. 

'.,  1885,  D.  2376,"  as  directed  in  the  schedule  hereto,  and  the  said 

nixxYshase-money  is  hereafter  to  be  applied  in  payment  of  what  shall 

Yp^  certified  to  be  due  to  the  Pit  as  aforesaid. — ^Liberiy  to  apply. — \^Add 

^^^^^nunt  Schedule.'] — Daviet  v.  Wright,  Pearson,  J.,  13  March,  1886, 

722 ;  32  Oh.  D.  220. 
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EOmrlSLB  IfOBTQAOKS. 

An  ©quitable  mortgage  may  be  oreated:— 

(d.)  By  actual  mortgage  of  Uie  equity  of  redemptTon  subject  to  a  prior  legal 
mortga^.  For  convenience  oi  diatinction  morteagoa  of  tnis  deacnptioii  are, 
in  practice,  uHually  referred  to  as  "  eecond,"  "  third,"  &c.  mortgages,  as  tiu 
case  maybe,  or  generically  as  "puisne"  mortgages.  A  second  or  subeeqaeDt 
mortgage,  however,  is  not  necesiarily  equitable,  ae,  e.g.,  if  it  passes  a  lepX 
eefato  previously  left  outstanding. 

(b.)  By  a  written  agreement  to  execute  a  mortgage  (see  Dighton  v.  Withert, 
31  Beav.  423 ;  Eyre  v.  M'Dowdl,  9  H.  L.  C.  SIH  of  which  specific  perfom- 
ance  may  be  enforced :  Hermann  v.  Sodgei,  16  £q.  18  ;  Aakbm  v.  Corrigaa, 
13  Eq.  76 ;  JoMt  v.  Oreatwood,  gup,  p.  2042. 

(c.)  By  a  written  agreement  to  deposit  title  deeds,  e.g.,  a  lease  when 
granted :  Emi,  Orrett,  3  Mont.  &  A.  153 ;  or  by  a  written  direction  or  consvit 
Qiat  t^  deeds  be  ret&ined  as  a  security :  Fenieick  v.  PotU,  8  D.  U.  &  0. 506; 
and  see  Lloyd  v.  Attimod,  3  D.  &  J.  614 ;  but  not  by  mere  parol  agreement: 
see  Exp.  Coombe,  4  Madd.  249 ;  and  cases  cited,  2  L,  C.  Eq.  Tth  ed.  76 ;  Kip. 
Broderidc,  Re  Beetfiam,  18  Q.  B.  D.  766,  C.  A. ;  in  the  abeence  of  part  per- 
formance to  take  the  case  out  of  tbe  Statute  of  Frauds:  8.  C. ;  Datti  y. 
Terrell,  33  B,  218  ;  serug,  as  to  personalty  :  ParUh  y.  PaoU,_  53  L.  T.  35. 

(rf.)  By  a  deposit  of  title  deeds,  or  material  evidence  of  tatle,  with  intent  to 
pledge  the  property :  Jtuaeel  v.  R.,  1  Bro.  0.  0.  269  ;  2  L.  0.  Eq.  'th  ed.  76; 
Edge  v.  WvrthingUin,  1  Cox,  211 ;  or  (iemW«)  in  furtherance  of  an  intent  to 
give  to  the  lender :  Se  McMahon,  M.  v.  M.,  55  L.  T.  763  ;  with  or  even  witi- 
out  a  memorandum  or  written  agreement  to  give  a  mortgage :  £17.  Wrigit, 
19  Vee.  2S8;  Esip.  Moardfort,  14  Ves.  606. 

If,  however,  the  deposit  of  deeds  as  a  security  for  a  debt  be  accomptuiied 
by  a  written  document  or  memorandum,  the  terms  of  that  document  mmt 
he  referred  to  in  order  to  ascertain,  control,  or  limit  tlie  exact  nature  of  tiM 
charge :  Shaw  v.  Fosta-,  L.  B.  5  H.  L.  321,  340 ;  Barton  v.  Oray,  8  Gh.  933, 
Sporle  V.  n'haumaii,  20  Beav.  607 ;  and  parol  evidence  is  not  admissble  tu 
contradict  it :  Exp.  Coombe.  17  Tes.  369. 

But  evidence  may  be  given  of  a  subsequent  parol  agreement  to  alter  the 
original  agreement:  E^.  EeniingUm,  2  V.  &  B.  79 ;  Ede  v.  Snovjka,  2  Y.  4 
C.  C.  172 ;  and  the  security  thereby  created  may  be  made  to  axtend  to  all 
further  advances,  either  by  a  parol  agreement  at  the  time  or  by  a  similar 
agreement  when  the  further  advances  are  made :  Exp.  LangUon,  17  Vee.  22T ; 
Exp.  Whitbread,  19  Ves.  209;  Fish.  18,  20;  Miller,  Eq.  Mort.  11,  4e.; 
Spence,  vol.  ii.  pp.  777,  781. 

A  deposit  of  deeds  implies  a  mortgage  of  all  the  property  comprised  tha^u : 
A»hUm  V.  Daldm,  2  Coll.  565;  and  though  the  dociunente  actually  deposited 
were  not  all  specified  in  (he  memorandum,  the  whole  have  been  held  to  be 
included  in  the  security:  Ferrit  v.  Mnllint,  2  Sm,  &  G.  378. 

If  deeds  be  delivered  to  enable  a  le^l  mortgage  for  securing  an  c*i«ti»ig 
debt  to  be  prepared,  there  is  an  equitable  mortgage  imtil  the  l^al  mort- 
gage is  completed ;  eeeut,  if  to  secure  a  fresh  loM.  yet  to  be  made :  £>y«  v. 
WiUtatni,  3  T.  &  C.  55  ;  Exp.  Bruce,  1  Hose,  374 ;  Socklegy.  Bantode,  1  Bass. 
144;  and  see  cases  cited,  2  L.  C.  Eq.  7th  ed.  76. 

An  equitable  mortgage  to  bankers  for  past  as  well  as  future  advances  may 
be  created  bv  letter  and  memorandum,  without  fresh  delivery  of  deeds  vhid 
were  originsilly  deposited  with  them  for  safety :  £xp.  Farleg,  1  U.  D.  &  I>e  Q. 
683. 

A  valid  equitable  mortgage  mav  be  created,  thou^  a  portion  only  of  tte 
deeds  necessary  to  prove  toe  title  oe  deposited,  provided  the  deposit  was  t»«»^ 
for  the  purpose  of  creating  a  mortgage :  Lacon  v.  AlUa,  3  Brew,  5T9  ■  £hv 
V.  TerreU,  33  Beav.  218;  Exm.  WetkatU,  11  Tes.  400;  and  that  the  depgdl 
of  early  deeds,  accompanied  by  a  letter  stating  that  they  were  all  the  mte- 
rial  deeds  relating  to  the  property,  gave  an  equitable  charge,  irhic^  yna  net 
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postponed  to  a  sabeeqaeiit  charge  created  hy  deposit,  -without  notice  of  such 
prior  charge  of  later  deeds,  see  Dixon  y.  MuckUsUm,  8  Ch.  155 ;  Boberts  y. 
Groft,  2  D.  &  J.  1 ;  24  Beay.  223. 

Possession  of  the  title  deeds  of  another  raises  a  primS  facie  presumption 
that  they  are  held  as  a  security  for  an  adyance,  so  as  to  giye  the  holder  the 
light  as  an  eqiiitable  mortgagee  to  a  receiyer :  Bodger  y.  B*,  1 1  W.  E.  160 ; 
and  see  Fish.  Mort.  397 ;  Buasel  y.  B,,  2  L.  0.  £q.  76. 

But  the  unexplained  possession  by  a  creditor  of  title  deeds,  without  any 
evidence  to  connect  them  with  a  debt  long  antecedent,  is  not  sufficient  to 
support  an  equitable  mortgage:  Chapman  y.  C,  13  Beay.  308;  Dixon  y. 
MucklesUm,  8  Oh.  155 ;  9ecus,  where  possession  is  explained  by  reason  of  an 
uncompleted  intention  on  the  part  of  the  debtor  to  make  a  gift :  Be  McMahon^ 
M.  V.  M,,  55  L.  T.  763. 

So  also  the  mere  possession,  by  a  mortgagee  of  freeholds,  of  the  deeds 
relating  to  leaseholds  oelonging  to  the  same  owner,  did  not  extend  the  opera- 
tion of  the  mortgage  deed,  nor  giye  any  lien  on  the  leaseholds  for  the  money 
advanced :  Wardle  y.  Oaldey,  36  Beay.  27. 

If  deeds  be  deposited  with  a  partnership,  the  security  will  not  primd  facie 
cover  advances  made  after  a  change  in  the  members  of  the  partnership, 
thouRh  on  parol  proof  of  a  contra^  intention  a  redelivery  of  deeds  to  the 
new  nrm  will  be  presumed :  EoDp,  Kensington,  2  Y.  &  B.  79 ;  Exp,  Nettleahip, 
2  M.  D.  &  De  G.  124. 

If  shares  belonging  to  a  partner  are  deposited  with  a  bank  to  secure  his 
separate  account,  they  do  not,  on  becoming  afterwards  the  property  of  the 
finn,  give  the  bank  any  lien  upon  them  for  a  debt  of  the  partnership :  The  T 

aty  Bmk  case,  3  D.  F.  &  J.  629.  \ 

By  the  Land  Transfer  Act,  1897  (60  &  61  Y.  c.  65),  s.  8  (last  clause),  ''the 
registered  proprietor  of  any  freehold  or  leasehold  land  or  of  a  charge  may,  '  J 

subiect  to  any  registered  estates,  charges,  or  rights,  create  a  lien  on  the  land  i 

or  charse  by  deposit  of  the  land  certmcate  or  office  copy  of  registered  lease,  :  [' 

or  oertincate  of  charge ;  and  such  lien  shall,  subject  as  aforesaid,  oe  equivalent  '  ^- 

to  a  lien  created  by  tne  deposit  of  title  deedis  or  of  a  mortgage  deed  of  unregis- 
tered land  by  an  owner  entitled  in  fee  simple,  or  for  the  term  or  interest 
created  by  the  lease  for  his  own  benefit,  or  by  a  mortgagee  beneficially  entitled 
to  the  mortgage.*'  As  to  the  effect  of  this  enactment  (which  is  substituted 
for  the  repealed  sect  81  of  the  Land  Transfer  Act,  1875  (38  &  39  Y.  c.  87)), 
see  Brickdale,  295,  296. 

A  le^  mortgagee  may  make  an  equitable  sub-mortgage  by  deposit',  and 
an  eouitable  mortgage  by  deposit  may  be  sub-mortgaged  by  re-aeposit  or 
transfer  of  the  deeds  without  depositing  the  memorandum  given  on  the 
orig;inal  deposit :  Exj^,  Smith,  Be  Hildyardy  2  M.  D.  &  De  G.  587 ;  but  tiie 
transferee  or  derivative  mortgagee  must  deliver  the  deeds  to  the  ori^;inal 
mortgagor  on  being  paid  all  that  is  actually  due  on  the  original  deposit  or 
mortgage,  although  a  larger  sum  be  due  on  the  second  security:  see  Matthews 
▼.  Wallwyn,  4  Yes.  118;  Exp.  Tuffnell,  4  D.  &  C.  29;  Turner  y.  Smith,  (1901) 
1  Ch.  213. 

A  solr  havine  paid  for  his  client  a  debt  secured  by  deposit  and  taken  the 
deeds,  was  held  to  have  received  them  not  as  solr  (so  as  to  giye  him  a  lien  for 
liis  oo«ts),  but  as  equitable  mortgagee  by  transfer :  Vaughan  v.  Vanderstegen 
(^Anne»leif*s  case),  2  JDrew.  409. 

As  to  the  necessity  of  registering  an  equitable  mor^ge  by  deposit  when 
accompanied  by  a  memorandum  of  charge,  see  Sect  XY.,  ''  Fkiobity,"  inf, 
j>.  2110. 

A  debt  secured  by  equitable  mortgage  will  (in  the  absence  of  evidence  to 
-tl&e  contnoT)  bear  interest  at  4  p.  o. :  KerrU  Policy,  8  Eq.  331 ;  Lippard  y, 
MickMs,  14  Eq.  291. 

A  memorandum  that  on  a  certain  day  deeds  were  deposited  to  secure  the 
jr«payni0nt  of  advances  with  interest  is  not  an  aereement  for  making  a  mort- 
is requiring  a  stamp  within  the  Stamp  Acts  ^13  &  14  Y.  c.  97,  sdied. ;  33 
34  T.  c.  97,  s.  105  ;  54  &  55  Y.  c.  39,  s.  86) :  Meek  y.  Baylies,  31  L.  J.  Oh.  448.  B' : 

An  equitable  deposit  with  memorandum  of  charge  by  the  heir  or  devisee 
Ql  pro  foiUo  defeat  the  right  of  creditors  of  the  ancestor  or  testator  against 
te  estate  as  assets  imder  3  &  4  W.  lY.  c.  104 :  British  Mutual  Co,  v.  Smarts 
JO  Ch.  667  (oyerruling  Carter  v.  Sanders,  2  Drew.  248).    See  now  Land 
!er  Act,  1897  (60  ft  61  Y.  o.  65),  s.  2,  sub-s.  3 ;  Brickdale,  255. 
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Equitable  mortgages  "bj  dopoeit  of  deeds  with  a  Taemonrndnm.  are  wiUun 
.the  operation  of  the  Beal  Etttate  Charges  Act,  1854  (17  &  16  V.  c.  Ill): 
CoUby  T.  C.,2Eq.803;  FanbrotM-f.  Friend,  1  J.  &  H.  132;  and  the  abaenae 
of  a  memorandum  does  not  take  aa  equitable  mortgage  hy  depomt  out  <A 
the  operation  of  the  Act :  Davie  t.  D.,  24  W.  B.  9»2 ;  and  see  the  Bal 
Estate  Chargea  Act,  1877  [40  &  41  V.  c  34),.»up.  p.  1541 ;  but  the  Act  do« 
not  apply  to  the  case  of  a  charge  created  by  one  partner  on  his  separate  n^ 
estate  to  secure  a  partnership  debt,  vhen  at  the  time  of  his  death  the  put- 
norship  aasets  ore  giifBcient  to  answer  the  partjiership  debts '.  Se  BitMM,  M.  t. 
B.,  (Ift99)  I  Ch.  128,  C.  A.,  affirming  (1898)  1  Ch.  667. 

An  equitable  mortgagee,  by  deposit  of  a  deed,  is  not  a  ranmee  of  the  titlt 
deed  :  Be  Bichardton,  ShilUto  v.  HuUon,  30  Ch.  D.  396,  C.  A. ;  and  eaniicit 
transter  his  interest  to  another  by  a  parol  voluntary  gift  accompanied  \n 
delivaryof  thedeedi  S.  C;  fle  flbntoot,  iierry  v.  if.,  36  W.  a.  710;  69  L.T. 
197  ;  67  L.  J.  Ch.  703. 

As  to  the  Tight  of  the  mortgagee  of  a  share  in  a  partnership,  and  tliat  hia 
mortgagor  cannot  on  dissolution  sell  his  interest  xo  his  co-piatner  vithoot 
the  mortgagee's  consent,  see  WatU  v.  DriiwU,  (1901)  1  Ch.  274,  0.  A. ;  inf. 
p.  2177. 

BEUEDIBa  OF  BOrtTABLE  UOBTQAOBB. 

An  equitable  mor^goo  has  the  same  right  as  a  legal  moHsagee  of  bring- 
ing an  action  to  realize  his  security,  and  all  the  remedies  incident  to  a  1«^ 
mor^ge:  see  CarUr  v.  Wake,  4  Ch.  D.  605,  606,  Form  13,  p.  2048;  and 
the  judgment,  as  in  Form  2,  sup.  p.  2042,  Vill  declare  hini  entitled  to  be 
considered  as  mortga^iee  of  the  premisos  to  an  account,  &c.,  payment^  and  in 
default  that  he  is  entitled  to  the  premises  free  of  all  equity  of  redemptian,  wd 
to  an  absolute  conveyance  from  the  mortgagor  as  a  trustee  of  the  legal  estate 
for  him  (or,  in  the  case  of  copyholds,  to  an  absolute  Burrender :  see  Pryct  t. 
Bury,  lup.  p.  2043),  which  will  be  directed  accordingly:  see  MartttaU  i. 
ShrmasbuTy,  10  Ch.  250,  254. 

Considetuble  doubt  having  arisen  whether  the  remedy  of  a  mortcagee  t^ 
deposit  of  deeds  with  or  without  a  memorandum  was  confined  to  sale  or  ei- 
tended  to  foreclosure,  it  is  now  settled  that  the  remedy  by  foreclosure  is 
available :  Jamei  v.  J.,  16  £q.  153 ;  21  W.  £.  622  (and  authoritiee  then 
collected) ;  Backhoiiae  t.  Charlton,  8  Ch.  D.  444 ;  Samhh  t.  TFi/aon,  5  N.  B. 
395  ;  York  Union  Sky.  Co.  v.  AHley,  11  Ch,  D.  205  ;  and  under  the  Convey- 
ancing Act,  1881,  s.  25,  V,  sup.  p.  1917,  an  equitable  mortgagee  bv  depoathis 
obtained  an  order  for  sale  in  lieu  of  foreclosure,  though  there  was  im 
memorandum  of  charge  and  no  agreement  by  the  mortgagor  to  execute  ■ 
legal  mortgage :  Oldham  v.  Strinyrr,  SI  L.  T.  895 ;  33  W.  E.  251 ;  mA 
where  share  certificates  are  deposited  as  security,  an  agreement  to  trander 
being  implied,  the  remedy  by  foreclosure  is  available :  HarrtM  t.  PUittf, 
(1901)  2  Ch.  314 ;  and  see  Fish.  Mort.  950. 

"Under  the  power  given  by  the  Chancery  Procedure  Act,  1852  (15  4  M 
Y.  c.  86),  s.  48,  the  Court  directed  a  sale  instead  of  a  foreclosure,  ■vrbere  tba 
deposit  of  deeds  was  accompanied  by  an  agreement  to  execute  a  l^nl  mort- 
gage with  a  power  of  sale,  as  in  the  case  of  an  actual  legal  mortgage :  Weqf 
V.  Barron,  W.N.  (73)  71,  Form  7,  p.  2045  (decided  within  a  fortmght  aftR 
Jamu  V.  J.  by  the  same  Judge,  L.  JT  James) ;  ffards  v.  Stag,  M.  B-,  9  Det 
1873,  Eeg.  Mm.  123. 

In  the  case  of  a  pledge  of  personal  chattels,  the  remedy  is  by  order  for^ 
only :  Carter  v.  H'oie,  4  Ch.  D.  605,  Form  13,  «up.  p.  2048 ;  a    "  ~ 

Clark,  26  Ch.  D.  257,  0.  A. ;  Frasa-  v.  ByoJi.  W.  N.  (95)  131, 

So,  also,  where  the  equitable  security  is  only  a  charge  or  lien  npon  b 
estate  without  any  right  to  call  for  a  complete  legal  security:  Fiah.  MoTt.4;C: 
or  the  right  to  a  legal  mortgage  is  excluded  by  the  terms  of  the  &Krscn>at : 
Tennant  v.  Trenckard,  4  Ch.  537,  Form  14,  sup.  p.  2049 ;  Sporfa  v.  nntujiMii 
20  Beav.  607  j  but  where  railway  shares  are  transferred  to  the  lender  by  wwt 
of  security  with  a  power  of  sale,  the  remedy  is  foreclosure :  OtTieral  CrtdH  '\- 
T.  Olegg,  22  Ch.  D.  649,  C.  A. 

Where  shares  in  a  oo.  are  charged  as  security  tor  a  simple  ooutract  deit, 
though  the  personal  remedy  for  the  debt  may  be  barred  by  stdtetc.  lb 
security  may  be  enforced  by  loreclosure  or  sale :  London  and  Xidiamd  B>»i 
T.  Xitthta,  (1699)  2  Ch.  161. 
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A  person  with  whom  a  !eaw  has  been  dpposited  as  a  Bccurity  for  a  debt  is 
not  Uubli'  for  tho  rpnt  and  covpnnnts  ;  hp  muy  file  a  bill  for  fi)recloBure.  nnd 
to  have  the  lease  assigned  to  him,  or  fi)r  a.  Nile :  Mmiren  v.  Vhont.  8  Sim.  BOS- 
SES: but  the  lessor  cannot  compel  him  to  take  a  legal  assignment,  and 
rendar  himaelf  liable  on  the  covenants,  though  ho  be  in  popseBsioa  and  have 
psidrent:  Moore  v.  Qm,,  2  Ph.  717;  W'lH.t^  v.  -V.  i\"<l  r,,..  j  D.  M.  &  O. 
eza;  fnxY.  Biehop.S  li.'M.&Q.Slo:  a.iu\  r'  .'■  ■  ■■■.  \ .  r,'.  ■■,]"on) 
1  Q.  B.  116  ;  Friary  /Mr,.,,d  a.^d  Ikah  </'e  /■''.■  '  -'■''■■>) 

1  Ch.  86,  reversed  on  other  groimds,  (ISifit)  J  '    ■    -'■      ■-    ■-.  •     .■■■■'■, 

70  L.  J.  Ch.  6K7;  and  the  tnir-t.-i!  in  baukni],i>      „,.,  j...:   ;.....   I  :  ■  .,i- 

daink  n  lease  to  the  prtijuiliL'c  of  the  cquiljilUit  m-A  if;uj^.-i; ;  Iml  il  h--  .i-^.-i^iia 
tie  lease  to  tho  mortsaRiM',  tlii?  Litter  mur^t  tuveiittiit  to  inJeinuLty  liim 
against  liability  under  the  lease  :  £xp.  Buxton,  Hr  MHIUr,  13  Ch.  D.  289, 
C.  A.  ;    Wilkioi  v.  Fry.  1  Mor.  21-!. 

As  to  the  eflt-ct  of  disclaimer  by  truBtee  in  bankruptcy  of  property  equit- 
ably TOortRagea,  see  Jle  Mercer  „7,d  Mwn;  14  Ch.  D.  287. 

U  the  decree  be  tor  a  conveyance,  it  may  direut  possession  to  be  given ; 
Priee  v.  Oiri'er,  3  Uy.  &  C.  llU. 

The  conveyance  is  a  "  conveyance  on  salo  "  within  the  meaning  of  pect,  54 
of  the  St, imp  Act,  1891,  and  is  chargeable  with  nd  vi'lorem  duty ;  llimliirjtim 

v.CaMi: ih,l/indJieva,i,e,  (1896)  1  Q.  B.  422. 

An  tjiiil.ililo  mortgagee  may  obtain  a  receiver:  Vnrlhi^  V.  M.  Ti'ir„nhii,i!, 
19  Vei-,  •.;):!;  Krp.  Alexander,  2  0.  &  J.  277;  ShucM  v.  D.  M.irll.<.rrn.<il,, 
4  Mad.  4ii.i:  llodyer  v.  B.,  11  W.  E.  IGO;  and  Bee  "Ebcetvers,"  Vol.  L, 
lup.  pp.  7S;i,  TS4  ;  but  not  after  foreclosure  abeoluto,  though  tho  conveyanco 
remainF,  t.)  be  settled  :    WilU  v.  f.-if,  38  Cli.  P.  197. 

Equitable  mortgaffeea,  by  deposit  of  title  deedf  of  u  bn-nknipt,  mny  bring 
their  ai'tii^n  of  foreclosure  agauist  the  trust"' :  /'.'p-.".  ff.i-U  iM'h.  n,  :(:lj, 
C.    A.  ;    Ii7,,7,-   V.  Himmoiit,   6  Ch.  555;  or  tli.  ■    ■■■  .>■     ■■■i.''     ■■     I   ..■■    Mi-iv 

Beciirit>  -  i'"iHsed  in  the  bankniptcv,  and  [iV'i'.  ■ \\  m-. 

Bkcy.    :!::;    M'..J<W/  v.  r(i/™i«»,  9"  Ch.  1").  l'Ij  ■    /  '  r    i  _:■); 

I^eeft  W 520,  897;  and   Ihey  will  not  1 hi.  i..|  i..  .|.  I  ■..  :    ui.   |..  (lie 

trustfe- til'-  doodB  forming  their  f-eouiity  UTitil  iiiiyicciit  into  thi'  Court  of 
Banfcnitili  V  of  tho  amount  claimed  to  Lo  due  on  the  mortgngo  :  Exp.  nitUm, 
1  Ch.  ]i-,V.:.  C.  A. 

The  riiuliK^t  of  the  sale  will  pGncmlly  bo  given  to  the  moilgageo  wheiu 
the  eociirity  is  insuCBcient,  but  the  Court  has  full  discretion  in  tho  matt^'i', 
and  nhrii  as  to  the  costs  of  the  tnii'tee  in  bankruptcy :  Jle  Jordan,  Ej-p.  Jltir- 
riton,  13  Q.  B.  D.  228  ;  and  in  a  proper  case  an  interim  injunction  may  bo 
KTantod  w  pneJf  to  restrain  any  iWliiig  with  tho  legal  estate;  Loiiduii  and 
Cbanli,  r.hj.  fo.  V.  Leu:U,  21  Vh.  D,  490,  C.  A. ;  Si>iller  v.  «.,  a  Sw.  55fi. 

In  th"  ijisp  of  a  composition,  tho  Court  of  Bnukniptcy  has  no  jurisdiction 
to  dire' ;  .  1  ^:de  at  the  instanco  of  an  equitable  mortgagee  creditor  of  tie 
debtor  :   /■.■;(.  Manchteter.  ic.  Bunkiuij  Co.,  18  E(i.  249. 

It  hus  b'.LU  held  tint  by  virtue  of  sect.  15  of  Lord  Oi'anworth'a  Act  (23  & 
24  v.  c.  145),  an  equitable  mortgagee  in  fee  by  deed  made  before  1882  can 
sell  and  convey  tie  legal  estate  if  it  was  in  the  mortgagor  at  the  date  of  the 
mortgogoi  eee  Be  Solonu>n  and  Mem/her,  40  Ch.  D.  508  ;  Ilialt  v.  HUhnim, 
1»  W.  it  604  :  25  L.  T.  55  (but  see  Hood  &  Challia.  83) ;  eeaa.  under  tho 
CtonTeyuneing  Act,  1881,  ss.  19,  21,  bm  the  latter  section  only  empowers  the 
jnortgngee  to  convey  for  such  estate  and  interest  as  is  tho  subject  of  the 
mortgage  :  fle  Hadwm  and  Hovt,  35  Ch.  D.  668,  C.  A. 

For  the  purpose  of  jireparing  a  legal  mortgage  pursuant  \o  the  mortgage 
con'fci'A^^i  I'll  equitable  mortgagee  is  not  entitled  to  the  costs  of  investigation 
^t  the  title,  but  will  be  allowed  all  coste  proijerlv  incurred,  including  neces^nry 
ixispection  ol  title  deeds  :  Nnt.  I'm:  Bk.  v.  Uiima,  31  Ch.  D.  582.  C.  A. 
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Section  IX. — ^Lien  in  the  Nature  of  an  Equitable  Mortoags. 

1.  Lien  on  Reversion — Conveyance. 

<<  Declare  that  the  Fit  is  entitled  to  a  lien  in  the  nature  of  an 
equitable  mortgage  on  the  Deft's  reversion,  or  remainder,  in  fee 
simple  expectant  on  the  death  of  W.,  of  &c.,  of  and  in  the  seveial 
messuages  &c.,  mentioned  in  &c.,  for  the  sum  of  £ — ,  and  interest 
thereon ; — Usual  account,  ^th  direction  for  payment  and  deHyeiy  up 
of  deeds ; "  But  in  default  &c.,  ''  Declare  that  the  Pit  wiU  be  entitled 
to  the  said  reversion  of  the  said  messuages  &c.,  expectant  upon  the 
death  of  the  said  W.,  free  and  clear  of  and  from  all  right,  title, 
interest,  and  equity  of  redemption  of,  in,  and  to  the  same;  and  to 
have  a  conveyance  thereof  accordingly;  And  in  that  case.  Let  the 
Deft  execute  to  the  Pit  such  conveyance,  to  be  settled  &c.,  if  the  parties 
differ." — ^No  costs  on  either  side.— Liberty  to  apply. — Langdon  v. 
Wilmot,  L.  0.,  28  Feb.  1828,  A.  1401, 


2.  Establishing  Lien  on  Reversion — Mortgage  or  Sale. 

''Declare  that  the  Pit  has  a  lien  upon  the  reversion  of  the  said 
freehold,  copyhold,  and  leasehold  estates  for  the  money  paid  by  the 
Fit  to  A.  or  his  represves,  in  discharge  of  the  several  bonds  entered 
into  by  him  and  B.  in  the  bill  named,  dated  &c.,  to  the  said  A. ;  And 
decree  the  same  accordingly :  " — 1.  Account  of  what  is  due  to  the  Pit 
for  principal  and  interest  in  respect  of  the  money  so  paid  by  the  Ph 
in  satisfaction  and  discharge  of  the  said  bonds ;  And  Let  the  Deft  pay 
to  the  Fit  what  shall  be  certified  to  be  due  to  him  within  one  month 
after  &c.,  at  such  &c. ;  2.  And  in  case  the  Deft  shall  not  pay  to  ^e 
Fit  what  shall  be  certified  to  be  due  to  him  on  the  said  account  within 
the  time  so  limited  for  payment  thereof.  Let  the  money  which  ahall  he 
so  certified  to  be  due  to  the  Pit  be  raised  by  mortgage  or  sale  of  the 
said  freehold,  leasehold,  and  copyhold  estates,  with  the  approbatiooo.  of 
the  Judge ;  And  Let  the  money  to  be  so  raised  be  paid  into  Court  &c.; 
And  Let  the  same  be  applied  in  payment  of  what  shall  be  certified  to 
be  due  to  the  Pit  ats  aforesaid ; — No  costs  on  either  side  to  bearing 
without  prejudice  to  Pit  having  his  subsequent  coste  as  a  mort^agfe. 
— ^Liberty  to  apply. — Mackreth  v.  Symmons^  L.  C,  26   Nov.    1808>, 
B.  165  ;  15  Ves.  329 ;  2  L.  0.  Eq.  926. 


3.  Declaration  of  Lien  for  Expenditure  on  Land  by  third  I^arties  m^ 
of  Charge  upon  such  Lien  in  favour  of  PlaintiffSy  with  JRi^ 
of  Redemption  and  ForeclosurCy  as  in  the  case  of  a  Deri^in 
Mortgage. 

Deolabe  that  0.  and  A.  in  the  pleadings  named  were,  in  the  mooidi 
of  — ,  entitled  to  a  lien  on  the  piece  of  land  situate  &c.,  and  compzised 
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in  the  agieement  dated  the  31st  Deo.  1858,  between  the  N.  By.  Co.  by 
G.  their  secretary,  of  the  one  part,  and  the  Deft  K.  {father  of  O.  and  A. 
and  equitably/  entitled  to  the  land  under  the  said  agreement),  of  the  other 
parti  and  the  granaries  and  other  buildings  erected  thereon,  for  the 
amomit  expended  by  the  said  0.  and  A.,  or  either  of  them,  in  or  about 
the  erection  of  the  granaries  and  buildings  in  the  pleadings  mentioned, 
or  in  payment  for  the  same  respectively,  and  also  for  the  sum  of  £ — , 
the  Talue  of  the  goods  supplied  by  them  to  the  Deft  K.,  in  respect  of 
his  previous  outlay  in  building  the  granary  first  erected  on  the  said 
piece  of  land ;  Declare  that  the  interest  of  0.  and  A.  in  the  said  piece 
of  land,  granaries  and  buildings,  was,  by  reason  of  their  deposit  of 
the  said  agreement  with  the  Fits  on  the  &c.,  as  in  the  pleadings 
mentioned,  charged  with  the  amount  then  due,   and  thereafter  to 
become  due,  to  the  Hts  in  respect  of  their  advances  to  0.  and  A. ;  And 
Let  the  following  &c. — 1.  An  accoimt  of  all  sums  of  money  laid  out  by 
0.  and  A.  in  and  about  the  erection  of  the  said  buildings  (including 
tiie  said  £ — ,  the  value  of  the  goods  so  supplied  to  the  Deft  K.,  for 
which  they  are  hereinbefore  dedared  entitled  to  a  lien  on  the  said 
premiaes),  with  interest  on  what  shall  be  found  due  at  the  rate  of  £4 
p.  c.  per  ann.  from  the  &c.,  when  0.  and  A.  were  adjudicated  bank- 
rupts ;  2.  An  account  of  principal  and  interest  due  to  the  Fits  in  respect 
of  their  advances  to  0.  and  A.,  and  for  their  coste  of  this  action,  to  be 
taxed  Ac. ;  And  upon  the  Deft  K.  paying  unto  the  Fits  what  shall  be 
certified  to  be  due  on  such  second-mentioned  account,  not  exceeding 
what  shall  be  due  on  the  first-mentioned  account,  and  unto  the  Defts 
B.  and  G.  {the  aseignees  in  bankruptcy  of  O,  and  A.)  what  shall  be 
certified  to  be  the  residue,  if  any,  of  what  shall  be  due  on  the  first- 
mentioned  accoimt,  after  deducting  what  shall  be  due  on  the  second- 
mentioned  account,  within  six  months  after  the  date  of  such  certificate, 
at  such  time  and  place  ftc,  Let  the  Fits  and  the  Defts  B.  and  0. 
deliver  upon  oath  the  said  agreement  and  all  documents  &c.  to  the 
I>eft  X.,  but  in  default  K.  to  be  foreclosed ;  And  in  case  of  such  fore- 
doflure,  direction  for  B.  and  0.  to  redeem  within  three  months,  and 
in   default  to  be  foreclosed,  and  Fits  to  have  the  benefit  of  the  said 
B^AOoment  of  the  31st  Dec.  1853;  And  Let  the  Defts  K.,  B.,  and  0. 
cxmcnr  in  any  conveyance  which  the  Fits  may  be  able  to  obtain  from 
^ine  N.  By.  Co.  of  the  said  land  at  the  Fits'  request  and  at  their  own 
jccpense. — The  Unity  Joint  Stock  Banking  Aaaociation  v.  King,  M.  B., 
UM  Jan.  1858,  B.  1465 ;  S.  C,  25  Beav.  72. 
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por  declarations  of  vendor's  Hen  in  respect  of  the  balance  of  his  unpaid 

see  "Sfbcifio  Fexlfobmanob,"  «n/.  Chap.  L.,  pp.  2200 


on  Poheies  established  by  Letter  addressed  to  the  Creditor ^  and 
by  him  delivered  to  the  Insurance  Office, 


that  the  Deft  D.,  under  the  drcumstanoes  in  the  pleadings 
tjjiatioTind^  effeetoally  charged  the  hereditaments  at  N.  &c.,  and  the 
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policies  in  the  pleadings  mentioned,  and  all  the  moneys  now  doe  and 
to  become  due  in  respect  of  the  said  policies,  with  the  payment  of  the 
amount  which  became  owing  from  the  Deft  D.  to  the  banking  oo.  in 
respect  of  the  moneys  of  the  said  co.,  taken  by  the  Deft  D.,  and  appro- 
priated to  his  own  use  as  in  &c.  stated,  and  that  the  charge  of  the  said 
CO.  thereon  is  prior  to  the  interest  therein  of  the  Defto,  or  any  of  them. 
Account  of  what  is  due  to  the  co.  from  the  Deft  D.  and  for  the  Pits' 
costs  of  suit. — ^Directions  for  sale  of  the  hereditaments  and  polidesaiid 
payment  of  proceeds  into  Court. — ^Adjourn  &c. — ^liberty  to  apply.— 
Chowne  y.  Baylis,  M.  E.,  19  July,  1862,  A.  1586,  31  Beav.  351. 

For  decree  establishing  stockbroker's  lien  for  the  balance  due  to  them 
on  the  account  of  the  general  dealings  between  them  and  bankers,  their 
customers,  on  specific  securitieB  deposited  by  the  bankers  with  tiiem  to 
secure  a  specific  loan,  with  accounts,  see  Jonu  y.  Pepperoome^  Joh.  445,  18^, 
A.  240. 


5.  Lien  on  Shares  for  Debt  duejrom  8hareholder^^Amgne&^- 

Tranrfer  of  Lien — Ityu/nctUm. 

And  the  Pit  by  his  counsel  undertaking  at  any  time,  on  four  daji^ 
notice,  to  pay  to  the  Deft  co.  the  amount  for  which  they  have  the  liea 
upon  the  shares  as  in  the  writ  mentioned,  upon  the  Deft  oo.  trans- 
ferring such  lien  or  charge  to  the  Fit  or  such  other  person  as  lie  sliall 
direct,  and  also  imdertaking  as  to  damages;  Let  Deft  co.,  their 
directors  and  agents,  be  restrained,  until  judgment  or  furtheir  order, 
from  selling  or  transfemng  the  shares  in  the  capital  of  the  Deft  eo. 
held  and  registered  in  the  name  of  the  Fit,  or  any  of  them,  pursoant 
to  the  powers  for  those  purposes  conferred  by  their  artidea  of  asso- 
ciation.— Everitt  v.  The  Automatic  Weighing  Machine  Co.^  LunMy 
North,  J.,  11  Aug.  1892,  A.  1328;  S.  C,  (1892)  3  Oh.  506. 


6.  Injunction  against  Registration  of  Shares  and  fir  DeUvety  ^ 

Transfer. 

"Let  the  Deft  J.  L.  be  perpetually  restrained  from  procuring  to  be 
registered  a  transfer  into  his  name  of  (fifty)  fully  paid  ap  shazea 
numbered  severally  from  —  to  —  (both  numbers  inclusive),  in  tit 
H.  8.  Go.  of  G.  £.  Ld.,  signed  by  the  Pit  as  in  the  pleadings  xnentkaisd 
and  purporting  to  bear  date  the  —  day  of  &c. ;  And  Let  the  and 
transfer  be  delivered  up  to  the  Fit  to  be  cancelled ;  And  Let  the  Delis 
J.  L.  M.,  J.  L.,  and  G.  B.,  deliver  up  to  the  Fit  E.  M.  F.  the  eerliifeale 
of  the  said  shares. — See  Fox  v.  Martin,  Kekewich,  J.,  9  Maxch,  189tS. 
A.  1611,  64  L.  J.  Oh.  473. 


7.  Public  Health  Act,  1875 — Improvement  Expenses  declared  a 

Charge — Account 

The  application  by  originating  summons  of  the  TottenhMn  Leei 
Board  of  Health,  which  upon  hearing  tilie  solrs  ftc.,  waa 
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ftc.y  and  upon  heanng  connsel  for  the  Pits  and  the  Defts ;  Dedare  that 
under  and  by  yirtae  of  the  257th  section  of  the  Publio  Health  Act, 
1875,  £ — ,  being  the  proportion  of  the  expenses  of  levelling,  paving, 
metalling,  and  malriTig  good  a  certain  street  called  &c.,  within  the 
district  of  the  Fit  Board,  settled  by  the  surveyor  of  the  said  Board  to 
be  due  in  respect  of  the  premises.  No.  1,  0.  Boad,  together  with 
interest  thereon  at  the  rate  of  £5  p.  c.  per  ann.  from  &c.,  and  one-fifth 
of  the  Pits'  costs  of  this  action,  is  a  charge  upon  the  premises.  No.  1, 
0.  Boad  aforesaid. — Tax  Pits'  costs. — ^Let,  upon  payment  by  the  Deft 
on  or  before  &c.  of  the  said  amount,  interest,  and  costs  to  the  Pit 
Board,  all  further  proceedings  be  stayed ;  but  in  case  the  Deft  shall 
not  make  such  payment.  Let  the  following  account  and  inquiiy  be 
taken  and  made : — (1)  An  account  of  what  is  due  to  the  Pits  for  prin- 
cipal, interest,  and  costs  in  respect  of  the  said  premises ;  And  Let  the 
Fits'  costs  subsequent  to  the  taxation  hereinbefore  directed  be  taxed 
ftc. ;  (2)  An  inquiiy  whether  any  person  or  persons  other  than  the 
Deft  is  interested  in  the  said  premises,  and  whether  there  are  any,  and 
if  0O^  what,  incumbrances  affecting  the  said  premises  other  than  the 
eharge  of  the  Pits. — Usual  proviso  for  stay  of  proceedings  on  payment 
off  of  amount  due  to  Fits.    Li  default.  Deft  to  deliver  all  deeds  &c.  in 
her  custody  &c.  to  the  Pits ;  and  direct  sale  of  premises  with  approba- 
tion of  the  Judge,  with  all  usual  directions  and  application  of  pur- 
obaae-money  in  payment  to  the  Fits  of  principal,  interest  and  costs. — 
Tottenham  Local  Board  v.  WUUams,  Ohitty,  J.,  6  June,  1889,  B.  835. 


8.  PubKe  Health  Act^  187 5^Charge  for  Improvement  Expemes 

— Several  Properties. 

This  action  coming  on  for  trial  &c. — ^ITsual  directions  for  appoint- 
ment of  a  receiver  of  rents  and  profits  of  the  four  several  properties 
HeTeixiafter  mentioned. — Direction  to  tax  costs  and  apportion  the 
BBJODB  between  the  said  four  properties  in  the  proportions  which 
Uie  several  sums  charged  bear  to  the  whole  of  the  sums  charged. — 
I>ecla»tion  that  the  Fits  are  entitled  to  a  charge  upon  the  said 
praperty  described  as  &c.,  for  £ — ^  and  interest  thereon  at  £ — 
n.  o.  per  ann.  from  &c.  (being  the  date  of  service  of  notice  of 
l^amAOid  for  the  said  £ — ),  and  for  the  costs  which  shall  be  ap- 
yovtioned  in  respect  of  the  said  property  described  as  &c. — ^Like 
ledArations  as  to  the  three  remaining  properties. — ^Let  the  amount 
^'bidki  is  a  charge  on  each  of  the  four  properties  be  certified.^ 
>ec3lare  that  the  Deft  A.,  or  any  person  or  persons  claiming  through 
^  uxider  him  any  interest  in  the  said  property  described  as  &c.,  is 
f^^-tled  to  pay  off  the  amount  which  shall  be  certified  to  be  a  charge 
,  independently  of  the  amounts  which  shall  be  certified  to  be 
on  any  of  the  others  of  the  said  four  properties. — ^Like  deda- 
aa  to  the  Defts  0.,  D.  and  E.  with  regard  to  the  three  remain- 
yroperlies.— Let,  in  case  of  non-payment  of  the  amount  or  amounts 
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certified  to  be  a  charge  on  tlie  four  properties  respectively,  or  any  A 
them,  within  six  months  from  the  date  of  the  certificate  to  be  made  in 
pursuance  of  this  judgment,  the  Pits  be.  at  liberty  to  apply  in  Ohamben 
for  a  sale  of  the  property  or  properties  in  respect  of  which  de&olt 
shall  have  been  made  in  payment  within  the  time  aforesaid  of  the 
amount  or  amounts  certified  to  be  a  charge  or  diarges  thereon.— 
Walthamstow  Local  Board  v.  Staines,  Ohitty,  J.,  16  July,  1890,  B.  1857. 
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9.  Declaration  of  Charge  for  Private  Improvement  Expenses  {Private 

Street  Works  Act,  1892,  8.  13). 


Deolabe  that  the  Pits  are  entitled  under  section  13  of  the 
Street  Works  Act,  1892,  to  a  charge  on  (two)  houses  situate  in  —  and 
known  as  Nos.  —  and  — ,  for  the  sum  of  £ — ,  being  the  apportioned 
amount  of  expenses  incurred  by  the  Pits  in  executing  private  street 
works  under  section  6  of  the  said  Act,  and  payable  by  the  Defts  in 
respect  of  such  houses,  together  with  interest  thereon  at  4  p.  c.  per  ann. 
from  the  date  of  final  apportionment,  and  also  to  a  charge  on  certain 
lands  and  hereditaments  situate  in  —  aforesaid,  immediately  oppoata 
to  Nos.  —  and  —  aforesaid,  for  the  sum  of  £ — ,  being  the  apportioned 
amount  of  the  same  expenses,  and  payable  by  the  Defts  in  respect  of 
such  lands  and  hereditaments,  together  with  interest  at  the  rate  afore- 
said from  the  date  aforesaid,  Defts  to  pay  the  Pits'  costs  to  be  taxed. 
Liberty  for  the  Pits  to  apply  for  a  sale  of  the  said  houses,  lands  and 
hereditaments,  respectively,  or  a  su£Q.cient  part  thereof,  respectively, 
for  the  purpose  of  enforcing  such  charges. — See  The  Urban  DUtriti 
Council  of  Twickenham  Y.  Munton,  10  Dec.  1898,  B.  4250,  (1899)  1  Ck 
168 ;  S,  C,  0.  A.,  4  July,  1899,  B.  2447,  (1899)  2  Ch.  603. 
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NOTES. 

Lien,  how  created,"] — An  equitable  assignment,  which  wiU  operate  as  a  lien 
upon  the  debtor^s  property  in  the  nature  of  an  equitable  mortgage,  may  be 
informally  created  by  writing:  Chowne  v.  Baylie,  31  Beay.  351  ;  althoo^ 
expressing  an  intention  to  subsequently  execute  a  deed:  Be  King,  SetcfQ 
V.  if.,  14  Oh.  D.  179 ;  or  verbally:  Gurmll  v.  Gardner,  12  W.  E.  87  ;  4  GifL 
629;  9  Jur.  N.  S.  1220;  9  L.  T.  367;  Parish  v.  PooU,  53  L.  T.  35;  ai^ 
effect  will  be  given  to  it  in  equity :  S,  C, ;  Exp,  Smith,  3  Swa.  392 ;  but  then 
must  be  a  fund  or  debt  specified,  not  a  mere  request  to  another  person  to  pay 
in  expectation  that  a  debt  will  become  due  from  him  to  the  wnter :  Perctio/ 
V.  Dunn,  29  Ch.  D.  128 ;  or  to  hold  it  at  the  disposal  of  the  creditor  :  OnTrimsi 
V.  Irwell  India  Bubber  Works,  34  Ch.  D.  128,  0.  A. 

An  equitable  assignment  of  a  fund,  e.g.,  dividends  to  be  received  in  reefw^ 
of  the  assignor's  proof  upon  an  estate  in  liquidation,  as  disting^aialied  fioBi  ■ 
charge  or  Hen,  may  be  created  by  written  undertaking  to  pay  it  over :  Esf^ 
Irving,  Be  Brett,  7  Ch.  D.  419;  Fish.  Mort.  Ill  et  aeq. 

And  qiuKre  whether  an  instrument  can  operate  at  the  same  xnameDta&t 
bill  of  exchange,  and  as  an  equitable  assignment :  Brownj  Shipley  d:  C«w  v* 
Keouyh,  29  Ch.  D.  848,  0.  A. 

It  IS  the  duty  of  the  assignee,  not  of  the  assignor,  to  give  notioe  of 
ment:  Be  King,  Sewell  v.  K,  14  Oh.  D,  179. 
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Pereons  aasigniiig  property,  on  which  thej  have  a  charge  or  incumbranoe, 
upon  the  &ith  of  an  agreement  not  carried  into  effect,  that  they  shall  have  a 
charge  on  another  estate,  will  be  considered  as  equitable  incumbrancers  on 
the  latter :  see  Banks  v.  WhiUall,  1  D.  &  8.  536 ;  Beckett  y.  Cordley,  1  Bro.  C. 
C.  353 ;  Parish  v.  Poole,  53  L.  T.  35.  And  where  a  husband  executed  a  bond 
in  favour  of  a  child,  reciting  that  his  wife  had  devised  an  estate  to  him  on 
condition  of  his  providing  for  the  child,  the  bond  was  held  to  create  a  lien 
upon  the  devised  estate :  ISxp,  Atkins^  2  T.  &  C.  536. 

A  lien  on  land  may  be  acquired  by  outlay  thereon,  with  the  sanction  of 
the  owner  to  the  extent  of  such  ou^y,  and  the  interest  acquired  by  such 
lien  may  be  validly  charged :  see  Unity  Banking  Assoc,  v.  King,  25  Beav.  72, 
Form  3,  sup,  p.  2054 ;  Davey  v.  Durrant,  1  D.  &  J.  535 ;  Williams  v.  Tliomas, 
2  Dr.  &  Sm.  29 ;  Plimmer  v.  Mayor  of  Wellington,  9  App.  Ca.  699,  714  ; 
Sirutt  V.  Tippett,  W.  N.  (90)  23 ;  63  L.  T.  475. 

As  to  the  cases  in  wnich  a  lien  upon  policy  moneys  may  be  created  in 
favour  of  a  mere  strai^ger,  or  a  part  owner,  by  payment  of  premiums,  see 
Be  Leslie,  L.  v.  French,  23  Ch.  I).  552 ;  and  see  StruU  v.  Tippett,  63  L.  T. 
475 ;  Falcke  v.  Scottish  Imperial  Co.,  34  Oh.  D.  234,  0.  A. ;  Fatten  v.  Bond, 
60  li.  T.  583 ;  37  W.  B.  373 ;  and  that  a  trustee  who  pays  premiums  on  a 
policy  cannot  acquire  a  lien,  imless  the  policy  is  strictly  the  subject-matter 
of  the  trust,  see  Be  Earl  of  Winchilsea*s  Policy,  39  Gh.  D.  168 ;  nor  a  husband 
paying  premiums  on  a  policy  taken  out  by  his  wife  before  marriage :  Be 
Xeslie,  sup. 

Where  a  puisne  mortgagee  of  a  policy  gave  notice  to  the  first  mortgagee 
that  he  was  paying  the  premiums  on  her  behalf,  and  looking  for  reimburse- 
ment out  of  the  policy,  he  was  held  entitled  to  a  lien  for  premiums  paid  after 
the  date  of  the  notice :  Be  Power's  Policies,  (1899)  1  I.  B.  6,  0.  A. 

Where  persons,  at  the  request  of  trustees  of  a  mortgage,  advanced  money 
to  pay  off  part  of  a  mortgage  debt,  the  mortgage  in  the  nuids  of  cs,  q»  t,  who 
paid  ofE  the  balance,  was  held  kept  alive  for  their  benefit :  Patten  v.  Bond,  sup. 

And  where  a  mortga^  was  not  within  the  terms  of  a  will,  the  mortgagee 
was  subrogated  to  the  rights  of  creditors  paid  off  out  of  the  mortgage  money : 
Bedman  v.  Bymer,  60  L.  T.  385 ;  8,  C,  65  L.  T.  270,  0.  A. 

And  where  a  co.,  in  exercise  of  their  right  of  lien,  appropriated  a  dividend 
to  answer  the  debt  of  an  executrix  who  had  transferred  the  shares,  the  trans- 
feree was  entitled  to  stand  in  the  position  of  the  co.  as  creditor :  Be  Mac- 
mwrdo,  Ber^field  v.  M.,  W.  N.  (92)  73. 

Vendor  and  PurcJuiser,^ — ^A  purchaser,  when  the  contract  fails  through  no 
misconduct  or  default  on  his  part,  has  a  lien  on  the  estate  for  his  deposit, 
with  interest,  which  he  can  enforce  against  the  vendor,  and  against  the 
vendor's  mortgagees  subsequent  to  the  contract :  Boee  v.  Watson,  10  H.  L.  C. 
672 ;  Wythes  v.  Lee,  3  Drew.  396 ;  Torrance  v.  Bolton,  14  Eq.  124, 136 ;  8  Ch. 
118;  LevvY,  Siogden,  (1898)  1  Ch.  478;  8.  C„  (1899)  1  Oh,  5,  0.  A.;  Whit- 
bread  v.  Watt,  (1901)  1  Ch.  911. 

And  a  person  induced  to  purchase  a  share  in  a  partnership  by  fraud  has  a 
lien  for  the  purchase-money  on  the  surplus  assets  after  satisfying  debts  and 
liabilities :  Myoock  v.  Beatson,  13  Oh.  D.  384. 

If  the  vendor  be  a  mortgagee  selling  under  a  power  of  sale,  or  is  entitled 
to  some  lesser  interest  than  a  fee  simple,  the  lien  will  be  good  to  the  extent 
of  the  vendor's  interest  only :  Wythes  v.  Lee,  3  Drew.  396,  406,  Sub-pur- 
chasers are  entitled  to  this  uen  for  the  amoimt  of  purchase-money  paid  bv 
them,  either  in  the  hands  of  the  original  vendor,  or  of  the  purchaser,  with 
whom  they  contracted :  Aheramwin  Ironworks  v.  Wickens,  4  Oh.  101  (reversing 
6  Eq.  485). 

As  to  a  vendor's  lien  for  unpaid  purchase-money,  see  Chap.  L.,  "  Speoifio 
Pbbfobmance  " ;  Fish.  Mort.  253 ;  Dart,  Y.  &  F.  825  et  seq, ;  Mackreth  v. 
8ymm(yns,  1  L.  0.  Eq.  (6th  ed.)  355,  375 ;  2  L.  0.  Eq.  (7th  ed.)  926. 

An  unpaid  vendor,  who  has  executed  a  conveyance,  and  parted  with  the 
deeds  to  enable  the  purchaser  to  mortgage  the  property,  will  lose  his  lien  as 
against  the  mortgagee,  who  takes  his  security  without  notice  of  the  lien : 
Bice  V.  B,,  2  Drew.  72 ;  Smith  v.  Evans,  28  Beav.  59 ;  and  see  Lloyd! s  Bank, 
Ld.  V.  BuXtock,  (1896)  2  Oh.  192. 

The  lien  is  not  discharged  by  taking  a  security  for  the  purchase-money, 
unless  it  appears  that  the  security  was  intended  in  substitution  for  the  pur- 
chase-money, and,  in  &ct,  constituted  the  consideration  for  the  conveyance ; 
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see  1  L.  0.  Eq.  (6th  ed.)  384;  2  L.  C.  Eq.  (7th  ed.)  926;  Bisxxm,  ▼.  Qo/^fim,  1 
D.  &  J.  656,  669;  21  Bear.  118 ;  Dart,  Y.  &  P.  831. 

And  so  with  an  innkeeper's  Uen  on  goods :  Angu*  y.  MadoMa/a^  23  Ch.  D. 
330 ;  and  as  to  an  artificer's  lien,  see  Eoop,  WiUoiighby,  Be  WesUake,  16  CL  D. 
604. 

Bnt  it  is  waived  if  the  vendor  allows  the  convevanoe  to  be  registeaced,  so 
that  sub-purchasers  are  led  to  believe  that  the  purobasers  have  power  to  sell: 
KMewellY.  Watson,  26  Oh.  D.  601,  0.  A. 

And  may  be  lost  by  negligence,  e,g,,  where  mortgagees,  at  the  reqafist  of 
their  solr,  executed  a  transfer  deed  witii  receipt  indoraed,  though,  tiie  monejr 
had  not  in  &,ct  been  paid  to  them :  Gordon  v.  James,  30  Oh.  C.  249,  0.  A ; 
London  Freehold  and  Leasehold  Property  Co.  v.  Suffield,  (1897)  2  Oh,  608,  0.  A ; 
and  see  Coupe  v.  CoUyer,  62  L.  T.  927 ;  Lloyd's  Bank,  Ld.  v.  BuUock  (1886) 
2  Oh.  192. 

But  not  by  a  statement  tiiat  there  was  no  lien,  innocently  made  in  igno- 
rance of  a  fraud,  which  in  fact  gave  a  right  to  a  Uen :  Hors/aU  v.  HoU/bu 
Bkg.  Co.,  62  L.  J.  Oh,  599. 

Iq  the  case  of  land  purchased  by  a  railway  company,  the  unpaid  vendor, 
unless  the  consideration  be  a  rent-charge  (see  E.  Jersey  v.  Briton  Ferry  0>n 
7  Eq.  409),  or  the  nature  of  the  contract  is  such  as  to  exclude  tiiie  lien  (see 
The  Brentwood,  dhc  Co.,  4  Oh.  D.  662),  is  entitled  to  a  lien  which  extfflids  to 
the  compensation  for  severance,  as  well  as  to  the  unpaid  purchaae-monfiy, 
and  may  be  enforced  by  sale  and  by  the  appointment  of  a  receiver:  see 
Walker  v.  Ware,  &c  By.  Co.,  1  Eq.  196 ;  A.  G.  v.  SiUinghowms  Bv.  Co.,  1  Bq. 
636 ;  but  not  bv  an  injunction  against  running  trains  over  the  land  until  a 
sale :  see  Vol.  I.  sup.  pp.  720,  721,  and  cases  there  cited. 

By  the  Eeal  Estate  Ohaxges  Act,  1877  (40  &  41  Y.  c.  34),  the  provisioiDS  ol 
the  Keal  Estate  Ohargee  Acts,  1864  and  1867  (17  &  18  Y.  c.  113,  and  30  &  31 
Y.  c.  69),  are  extendi  to  any  lien  for  impaid  purchase-money,  both  as  to 
testators  and  intestates  dying  after  the  3l8t  December,  1877 :  see  Be  Kidd, 
Brooman  v.  WithaU,  (1894)  3  Oh.  658. 

A  vendor  of  land  in  a  register  countyis  not  bound  to  register  a  memanal» 
but  ma;^  rely  on  his  Hen  against  sub-purchasers  who  have  actoal  or  oonstnio- 
tive  notice  of  it :  KetUewell  v.  WaJtson,  26  Oh.  D.  601,  0.  A. 

Trusftees."^ — Aa  to  the  Hen  of  trustees  for  their  expenses,  see  Lewin,  767  d 
seq.  The  hen  of  a  trustee  wbo  has  paid  off  an  incumbrance  wiU  not  be  en- 
forced by  foreclosure  or  sale,  which  would  put  an  end  to  the  trusts,  but  he 
,  has  been  allowed  to  retain  the  title  deeds :  Darke  v.  Williamson,  26  B^v.  622. 

And  see  as  to  the  right  of  persons  who  have  paid  monev  at  the  request  of 
trustees  to  be  subrogated  to  their  right  of  indemnity :  Be  Leslie,  L.  v.  JFremk, 
23  Oh.  D.  662;  PaUen  v.  Bond,  60  L.  T.  583;  37  W.  E.  373;  Be  Morymm, 
Pillgrem  v.  P.,  18  Oh.  D.  93,  0.  A. ;  Jennings  v.  Jlforf^  (1901)  1  Q.  B.  108; 
if  any :  Ecclesiastical  Commissioners  v.  Pinney,  (1900)  2  Oh.  736,  0.  A. ;  and 
to  enforce  it  directly  as  against  the  trust  estate :  Be  BayhouM,  (1900)  1  Ck. 
199 ;  Benett  v.  Wyndham,  4  D.  P.  &  J.  269. 

Bankers,  Brokers,  <fcc.] — ^The  general  Hen  of  bankers  or  brokerB  attadies 
on  aJl  securities  of  the  customer  deposited  with  tiiem,  unless  there  be  an  ex- 
press, or,  under  the  circumstances,  impHed  contract  inconsistent  'witi^  soi^ 
general  iien:  London  Chartered  Bk,  of  Australia  v.  White,  4  App.  Cau  413; 
Brandao  v.  Bamett,  12  01.  &  F.  787;  e.^.,  where  a  poHcy  was  deposited  as 
security  for  overdrafts  not  exceeding  a  specified  sum :  Be  Bowes,  E.  o/StrtA^ 
more  v.  Fane,  33  Oh.  D.  686 ;  and  see  Leese  v.  Martin,  17  Eq.  224 ;  The  CiSty 
Bank  Case,  3  D.  F.  &  J.  629. 

And  where  the  deposit  was  for  a  specific  sum,  simple  interest  only  wu 
allowed :  LoTudon  Chartered  Bk,  of  Australia  v.  White,  sup, 

A  banker  has  a  general  Hen  on  aU  money  coming  to  his  hands  belongTng 
to  a  customer  in  respect  of  an  overdrawn  account,  and  this  Hen  is  irreepedm 
of  charges  of  which  the  banker  may  have  notice  if  his  right  of  set-off  to 
prior  in  \xmQ\  Boxhurghe  v.  Cox,  17  Oh.  D.  620,  0.  A. 

A  broker's  Hen  for  premiums  on  poHcies  effected  by  him  maybe  sapereeded 
by  epedal  contract  or  mode  of  dealm^,  but  not  where  be  has  merely  agieed 
to  OTate  monthly  accoimts  and  receive  monthly  payments,  but  bas  never 
deHvered  up  policies  until  after  actual  payment,  though  tb.e  policies 
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knowingly  effected  through  an  intermediary,  who  has  received  payment  and 
not  paid  the  broker:  Fisher  y.  Smith,  4  App.  Gas.  1. 

Where  secorities  are  deposited  with  brokers  to  secure  a  loan,  the  brokers 
have  a  power  of  sale  on  non-payment  upon  the  next  settling-day  at  the 
Stock  Exchan^,  in  default  of  any  other  ^y  being  specified ;  and  the  lien 
extends  to  their  general  balance  as  well  as  to  the  sum  lent  upon  the  specific 
security :  Jone»  v.  Feppercome,  Joh.  430 ;  6  Jur.  N.  S.  141 ;  but  see  Be  Bowes,  j  -^ 

JB.  of  Strathmore  v.  Vane,  33  Ch.  D.  686.  J 

But  where  the  depositees  have  notice  that  the  stock  deposited  is  the  pro-  ;i 

perty  of  a  third  party  the  lien  is  limited  to  the  balance  due  at  the  time  of  the 
advanoe,  and  does  not  extend  to  future  advances :  Locke  v.  PrescoU,  32  Beav. 
261. 

The  general  Uen  on  aU  property  comprised  in  the  security  deposited  may 
also  be  limited  hy  an  expression  of  int^tion  to  confine  it  to  a  portion  of  the 
security  only :  Wylde  v.  Bad/ord,  12  W.  E.  38 ;  33  L.  J.  Oh.  61 ;  9  Jur.  N.  8. 
1169 ;  9  L.  T.  471 ;  or  the  amount  secured  may  be  limited  by  the  terms  of 
the  memorandum  of  charge :  Be  Bowes,  Strathmore  v.  Vane,  33  Gh.  D.  686.  \  \ 


1 


^  Compariy.l— Where  a  co.  are  entitled  by  their  articles  to  a  first  and  paramoimt 
Hen  on  the  fihares  of  a  member  for  debts  aue  from  him,  an  e(}uitable  mortgagee, 

S'  giving  notice  to  the  co.  will  gain  priority  over  their  hen  for  subsequent 
vanoee,  according  to  the  rule  of  Hopkinson  v.  Bolt,  9  H.  L.  0. 614  ^which  is 
founded  on  principles  of  natural  justice :  Union  Bk,  of  Scotland  v.  National  Bk, 
of  SeoOand,  12  App.  Oa.  63;  and  see  West  v.   WiUiams,  (1899)  1  Oh.  132,  |( 

C.  A.) ;  as  such  notice  is  not  notice  of  a  trust  within  sect.  30  of  the  Oom- 
paniee  Act,  1862 :  Bradford  Banking  Co,  v.  Briggs,  12  App.  Oa.  29 ;  reversing  *      | ' 

8.  C,  31  Ch.  D.  19,  0.  A.  (followed  in  Miles  v.  New  Zealand  Al/ord  Estate 
Co.^  82  Gh.  D.  266,  0.  A.);  Bk,  of  Africa  v.  Salisbury  Qold Mining  Co,, 
(1892)  A.  0.  281 ;  but  an  alteration  of  the  register  by  suliistituting  cs,q,  t,  for 
truBtee  in  order  to  fix  the  Hen  on  them  is  invaHd :  Be  Ystalyfera  Gas  Co,,  , 

W.  N.  (87)  80. 

As  to  the  right  of  the  shareholder  to  call  for  a  transfer  under  sect.  16  of  the  ; 

Conveyancing  Act,  1881,  see  Everitt  v.  Automatic  Weighing  Machine  Co,,  ■  \ 

(1892)  3  Oh.  606.  j{] 

As  to  the  right  of  the  co.  to  vary  their  artidee  so  as  to  impose  a  Hen  on  the 
ahazes  of  a  deceased  shareholder  as  against  his  repreeves,  see  Allen  v.  Qold 
Beefi  of  West  Africa,  Ltd,,  (1900)  1  Oh.  666,  0.  A.  (considering  James  y. 
Buena  Ventura  Syndicate,  (1896)  1  Oh.  466,  0.  A.,  and  Andrews  v.  €ras  Meter 
Co.  J  (1897)  1  Gh.  861,  G.  A.,  as  to  retrospective  effect  of  alteration  of  artidee). 

SoUeUorA — As  to  a  solr's  Hen  (which  is  in  the  nature  of  salvage :  see  Btdley 
v.  B.,  8  CL  D.  410)  for  his  costs  upon  property,  of  whatever  nature  or 
kind  (23  &  24  Y.  c.  127,  s.  28),  recovered  or  preserved  through  his  exertions, 
sup.  Chap.  XL.,  "SoLiGiTOBS." 


r  ■ 


Improvement  Expenses,"] — ^Improvement  expenses,  under  the  PubHc  Health 
Act,  1876,  are  a  charge  on  the  total  ** ownership"  of  tibe  adjoining  '* pre- 
mises *' :  Corp,  of  Birmingham  v.  Baker,  17  Gh.  D.  782 ;  but  not  so  as 
to  authorise  a  sale  free  from  restrictive  covenants  affecting  the  property: 
Tendring  Union  v.  Dowton,  (1891)  3  Ch.  265,  G.  A. ;  46  Gh.  D,  683 ;  and  the 
charge  cannot  be  enforced  by  sale  of  land  acquired  as  a  site  for  a  national  i . 

school  "and  for  no  other  purpose  whatever    under  the  School  Sites  Act,  {■ 

1641  (4  &  6  y.  0. 88),  S8.  6,  10 :  Bomsey  IHsirict  Council  v.  Smith,  (1897)  1  Oh.  ■: 

M3,  C.  A. 

And  the  Statute  of  Limitations  runs  in  fevour  of  the  owner  from  the  time 
of  the  completion  of  the  work :  Homsey  Local  Board  v.  Monarch  Investment 
Soeielff,  23  Q.  B.  D.  149;  24  Q.  B.  D.  1,  C.  A.;  and  see  Stock  y.  Meakin, 
(1900)  1  Gh.  683,  C.  A.  |  •  J 

Such  duu^ee  are  not  land  charges  requiring  registration  under  the  Land 
Cbargee  Begistration  and  SeaicheB  Act  (61  a  62  Y.  c.  61) :  Beg,  v.  Laiui 
Begistry,  24  Q.  B.  D.  178. 
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Bection  X. — JcDOHEin's — Judgments  Axm, 

1.  Inquiry  m  to  Landt  of  Judgment  Debtor  extended  under  m 
Elegit — Sale  of  Extended  Lands  and  Application  of  Proceedt— 
27  Si  28  V.  c.  112.  8.  4  (amended  fty  63  4-  64  T.  c.  26, ..  5,  and 
Schedule). 

Upon  the  petitioii  [^ar  applioatdon]  of  0.  &c.,  Let  the  following  &«.— 
1.  An  inquiry  what  is  due  to  the  Fetr  (judgment  creditor)  under  or  hj 
virtue  of  the  said  order  and  certi£cate.  2.  An  inquiry  what  lands  and 
property  have  been  extended  under  or  by  virtue  of  the  ivrit  of  liyif  in 
the  pddtion  mentioned.  3.  An  inquiry  whether  there  are  any,  and  il 
any  what^  liens,  charges,  or  incumbrances  upon  the  said  land,  or  an; 
and  what  part  thereof,  and  what  are  their  prioritieB,  and  what  is  dot 
on  account  thereof  respectively. — Tax  the  Petr's  costs  of  this  applica- 
tion ;  And  Let  him  be  at  liberty  to  add  the  amount  of  the  said  corti 
when  taxed  to  what  ahaU  be  certified  to  be  due  under  the  inqniij 
No.  1 ;  "  And  Let  the  respondent  L.  (the  Judgment  debtor)  pay  to  th« 
Petr  the  total  amount  of  the  said  debt  and  costs  (to  be  certified  bI 
Chambers)  within  one  month  after  the  date  of  the  certificate,  and  a 
default  of  such  payment  by  the  time  aforesaid.  Let  the  lands  and  pro- 
perty which  shall  be  certified  to  have  been  extended  under  the  siid 
writ  of  d^it  be  sold  with  the  approbstion  of  the  Judge  free  from  tli« 
incumbrances  (if  any)  of  such  of  the  incumbrancers  as  shall  consent  to 
the  said  sale,  and  subject  to  the  incumbrances  of  such  of  the  incimi- 
brancers  as  shall  not  consent ;  And  Let  the  money  to  arise  by  the  tale 
of  the  said  lands  and  property  be  paid  into  Court  to  the  credit  of  then 
matters,  subject  to  further  order,  and  if  such  money  or  any  part  thend 
shall  arise  &0,  [Form  2,  tup.  p.  1891]. — Liberty  to  apidy. — Re  LuaJii, 
M.  B.,  4  Uay,  1867,  B.  1211 ;  Howton  V.  Trant,  L.  C.  for  M.  B., » 
June,  1873,  A.  1884;  S.  C,  21  W.  B.  781. 


2.  Inquiry  at  to  Lands  delivered  in  Execution  by  Appointment  ^ 

Receiver — Prior  and  Subsequent  Incumbrancee  dittinguialui— 

Sale. 
Upok  the  petition  of  A.  B.  Ac.,  and  upon  hearing  counsel  for  th> 
Fetr,  and  the  above-named  0.  D.  {Iht  judgment  debtor)  in  penon. 
Let  the  following  inquiries  be  made,  that  is  to  say: — 1.  An  inquii; 
what  is  due  to  the  Fetr  under  or  by  virtue  of  the  said  judgment 
dated  &c.  2.  An  inquiry  what  interest  or  interests  in  land  of  the  nU 
C.  D.  has  or  have  been  delivered  in  execution  by  the  appointment  of 
a  receiver  thereof,  under  or  by  virtue  of  the  said  order  dated  to 

3.  An  inquiiy  whether  there  are  any,  and  if  any  what,  liens,  cbMipt, 
or  incumbrances  upon  the  said  interest  or  interests  in  land  of  the  Bsiil 
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0.  D.)  or  any  and  what  part  or  parts  thereof  roBpectiyely,  and  what 

are  their  prioritioB,  and  what  is  due  on  aoooimt  thereof  respectively, 

and  the  Master  is  to  distinguish  which,  if  any,  of  the  same  liens, 

charges,  or  incumbrances  have  been  created  by  any  means  prior,  and 

which,  if  any,  by  any  means  subsequent,  to  the  said  order  dated  &c.,  and 

which,  if  any,  have  arisen  imder  or  by  yirtue  of  any  judgment,  statute, 

or  recognizance ;  Let  costs  of  Petr  be  taxed.    Liberty  to  add  costs  to 

what  shall  be  certified  to  be  due  imder  inquiry  No.  1 ;  Let  C.  D.  be  at 

liberty  to  pay  to  the  Petr  the  total  amoimt  of  the  said  debt  and  costs 

within  one  month  after  the  date  of  the  Master's  certificate.     Li 

de&ult  of  such  payment  by  the  time  aforesaid.  Let  the  interest  or 

interests  in  land  which  shall  have  been  certified  to  have  been  delivered 

in  execution  as  aforesaid  be  sold,  with  the  approbation  of  the  Judge, 

free  from  all  liens,  charges,  or  incimibrances  which  have  been  created 

by  any  means  subsequent  to  the  said  order  dated  &c.,  or  which  have 

arisen  (whether  before  or  after  the  date  of  such  order)  under  or  by 

virtue  of  any  judgment,  statute,  or  recognizance,  and  also  free  from 

the  incumbrances  of  such  of  the  other  incimibrancers  as  shall  consent 

to  such  sale;  but  subject  to  the  incimibrances  of  such  of  the  said 

incumbrancers  as  shall  not  so  consent ;  Let  the  money  to  arise  &c.  be 

paid  into  Court  to  the  credit  of  these  matters  subject  to  further  order. 

— ^Liberty  to  apply  in   Chambers   for  distribution  of   proceeds  and 

generally.— -Rtf  Cooper,  Chitty,  J.,  2  Feb.  1889,  A.  186;  37W.E.330; 

Be  Young,  Chitty,  T.,  31  Oct.  1891,  B.  1256. 

3.  Inquiry  as.  to  Lands  extended — Bedemptiony  or  in  default  Sale. 

TJvov  the  petition  of  A.  B.  &c.,  and  upon  hearing  coimsel  for*  the 

Petr,  Let  the  following  inquiries  be  made,  that  is  to  say:  1.  An  inquiry 

what  is  due  to  the  Petr  under  and  by  virtue  of  the  said  judgment. 

2.  An  inquiry  what  lands  and  property  have  been  extended  under  and 

bj  virtue  of  the  writ  of  elegit  in  the  petition  mentioned.   3.  An  inquiry 

-whether  there  are  any  and  (if  any)  what  liens,  charges  or  incumbrances 

upon  the  said  lands,  or  any  and  what  part  thereof,  and  what  are  their 

prioritieB,  and  what  is  due  on  aoooimt  thereof  respectively.    Tax  Petr's 

costs  of  application.    Liberty  to  add  the  amoimt  of  sudi  costs  to  what 

shall  be  certified  to  be  due  under  inquiry  No.  1 ;  Let,  in  default  of 

respondents  paying  to  the  Petr  the  total  amoimt  of  the  said  debts  and 

costs  (to  be  certified  at  Chambers)  within  one  month  after  the  date  of 

the  Master's  certificate,  at  such  time  and  place  as  shall  be  thereby 

appointed,  the  lands  and  property  which  shall  be  certified  to  have  been 

extended  under  the  said  writ  of  elegit  be  sold  with  the  approbation  &c., 

free  from  the  incumbrances  &c.     Purchase-money  to  be  paid  into 

Court  to  the  credit  of  ''  Li  the  matter  of  A.  B.,  and  Li  the  matter  of 

the  Act  27  &  28  Y.  c.  112,"  subject  to  further  order. — ^XJsual  direction 

ae  to  purchase-money  arising  from  land  sold  with  consent  of  incum- 

iKrancers. — ^Liberty  to  apply. — Re  Holder,  North,  J.,  1  March,  1890, 

266 ;  W.  N.  (90)  66. 
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4.  Judgment  Creditor  in  Possession  by  Elegit — Inquiries  and 

Accounts. 

1.  Inquibt  of  what  the  hereditaments  in  the  pleadings  mentioiied 
conBist.  2.  Inqniiy  as  to  incumbrances  and  their  priorities.  8.  Account 
of  what  is  due  thereon  respectively. — *'4.  An  inqniiy  (by  conseDt) 
whether  there  is  any  and  what  lien  subsisting  in  favour  of  the  Deft  M. 
on  the  title  deeds  relating  to  the  said  hereditaments  not  being  a  chai^ 
or  incumbrance  thereon.  5.  And  the  Fit,  by  his  counsel,  submittiiig 
to  account  as  mortgagee  in  possession,  An  aocoimt  of  what  money  Fit 
has  received  &c.,  on  account  of  the  said  hereditaments,  since  the  same 
were  extended  to  him  by  the  sheriff  of  &c.,  imder  the  inquisition 
returned  by  the  said  sheriff,  in  pursuance  of  the  writs  of  elegit  isaued 
&c.,  as  in  the  pleadings  mentioned,  or  which,  without  his  wilful 
default,  might  have  been  received."  6.  Account  of  what  Fit  has 
properly  laid  out  in  substantial  repairs  and  amount  to  be  deducted. — 
Adjourn  &c,—Bua  v.  Faulkner,  V.-O.  K.  B.,  27  July,  1847,  A.  2240; 
1  D.  &  S.  688. 

For  form  of  appHcation,  see  D.  0.  F.  430. 

5.  Judgment  upon  u^hich  a  Writ  of  Execution  had  been  sued  oui^ 
returned  by  the  Sheriff  and  duly  registered^  declared  a  Charge 
upon  the  Debtor^s  Equitable  Life  Interest  in  Copyholde^  and 
enforced  by  Sale. 

Deolabe  that  the  Fits  have  a  valid  charge  upon  the  life  estate  of 
the  Deft  F.  {equitable  tenant  for  life)  in  the  copyhold  messuage  and 
premises  &c.  for  the  amoimts  due  to  the  Fits  by  virtue  of  the  judg- 
ment of  &o.,  for  principal,  interest,  and  costs;  And  Let  the  Fits 
T.,  O.,  and  0.  pay  to  the  Defts  D.  and  W.  {the  trustees  far  the 
Deft  P.)  their  costs  of  this  action,  to  be  taxed  &c.,  and  be  at 
liberty  to  add  the  same  to  their  own  costs  to  be  taxed  aa  herein- 
after mentioned ;  And  Let  the  Deft  F.,  on  or  before  &c.,  pay  to  the 
Fits  T.,  G.,  and  0.  the  simi  of  £ —  on  account  of  the  amount  due  to 
them  from  her ;  And  Let  S.  the  receiver  appointed  by  the  order  dated 
&c.  be  continued  until  the  sale  hereinafter  directed ;  And  Let  such 
receiver  pay  any  balance  which  shall  be  certified  to  be  due  from  him 
on  passing  his  final  account  to  the  Fits  T.,  O.,  and  0.,  instead  of  into 
Court  as  directed  by  the  said  order  dated  &c.,  and  the  Fits  are  to 
give  credit  for  any  money  received  by  them  under  the  directions  herein- 
before contained  in  the  account  next  hereinafter  directed ;  And  Liet  aa 
account  be  taken  of  what  remains  due  to  the  Fits  under  or  by  Tirtue  of 
their  said  judgment  for  principal,  interest,  and  costs,  induding  theii 
costs  of  this  action,  to  be  taxed  &o.,  after  giving  credit  for  the  moneys 
80  to  be  paid  to  them  as  aforesaid ;  And  if  the  Deft  F.  shall  pay  the 
said  sum  of  £ —  as  aforesaid  to  the  Fits  by  the  time  aforesaid,  Aah 
Let,  upon  the  said  Deft  paying  to  the  Fits  what  shall  be  certified  to 
remain  due  to  them  upon  taking  the  said  account,  within  three  m.oiitii0 
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after  the  date  of  the  Master's  certificate,  at  such  time  and  place  as 
shall  be  thereby  appointed,  the  Pits  enter  up  satisfa^ion  of  their 
said  judgment ;  But  in  default  of  the  said  Deft  paying  to  the  Pits  the 
said  sum  of  £ —  by  the  said  18th  of  March,  1875,  or  if  she  shall  pay 
such  sum,  then  in  default  of  her  paying  what  shall  be  so  certified  to  be 
due  upon  taking  such  accoimt  at  the  time  and  place  aforesaid,  Let  the 
life  estate  and  interest  of  the  said  Deft  P.  in  the  said  copyhold  mes- 
suage and  premises  be  sold  with  the  approbation  of  the  Judge,  and  the 
money  arising  from  such  sale  be  paid  into  Court  to  the  credit  &c.,  to 
an  account  to  be  intituled  &c. ;  And  the  Pits  are  to  be  at  liberty  to 
apply  in  Chambers  for  the  application  of  the  money  arising  from  such 
sale  as  they  may  be  advised. — ^liberty  to  apply. — See  TiUett  v.  Pearson, 
M.  B.,  18  Feb.  1875,  B.  840. 

In  this  case  the  Pits,  on  the  22nd  August,  1873,  had  obtained  judgment  in 
an  action  against  the  Deft,  and  on  the  next  day  sued  out  a  writ  of  elegxt^ 
which  was  returned  by  the  eherifE  (though  the  interest  of  the  debtor  was 
only  an  equitable  life  estate  i^  copyholds),  and  duly  registered.  The  return 
being,  from  the  nature  of  the  debtor^s  interest,  pradicaUy  of  no  value  to  the 
Fltfi,  they  filed  iheir  bill  to  establish  the  validity  of  their  charge  ujpon  the 
debtor^s  equitable  life  estate,  and  to  obtain  immediate  relief  by  injunction 
and  receiver.  On  the  2nd  December,  1873,  they  obtained  upon  motion  an 
order  restraining  the  trustees  from  paying,  and  the  judgment  debtor  from 
receiving  the  rents,  and  appointing  a  receiver  without  security:  see  Beg. 
lib.  1873,  B.  8018,  3182 ;  §.  C,  22  W.  B.  209 ;  W.  N.  (73)  218. 

For  an  injunction  at  the  suit  of  a  judgment  creditor  who  was  unable, 
owing  to  a  nrior  mortgage,  to  obtain  a  delivery  of  ^q  land  in  execution, 
restrauung  the  mortgagees  who  were  about  to  sell  from  paying  over  the 
surplus  proceeds  to  the  mortgagor,  see  Thornton  v.  Finch,  y.-0.  §,,  25  Nov. 
1864,  B.  2610;  8.  C,  4  Qiff.  515. 


6.  Judgment  enforced  by  Sah,  where  Creditor  unable  to  obtain 
Delivery  by  reason  of  Prior  Incumbrances. 

DntBonoRS  to  appoint  receiver  without  prejudice  to  the  rights  of 
any  prior  incumbrancer,  and  if  any  prior  incumbrancer  is  in  possession, 
then  without  prejudice  to  such  possession ;  An  account  of  what  is  due 
to  the  Pit  tmder  and  by  virtue  of  his  judgment  &c.,  and  for  his  costs 
of  this  action,  such  costs  to  be  taxed  &c. ;  And  upon  the  Defts,  or 
either  of  them,  paying  to  the  Pit  what  shall  be  certified  to  be  due  on 
the  said  acooimt  within  six  months  after  the  date  of  the  Master's 
certificate,  at  such  time  and  place  as  shall  be  by  such  certificate 
appointed,  then  in  the  event  of  such  payment  being  made  by  the  Deft 
jr.  {suhseqttetU  incunArancer),  Let  the  Pit  assign  his  said  judgment  to 
the  said  J. ;  but  in  the  event  of  such  payment  being  made  by  the  Deft 
El  (Judgment  debtor),  then  Let  the  Pit  enter  up  satisfaction  on  his  said 
judgment ;  but  in  default  of  the  Defts,  or  either  of  them,  paying  to 
the  Fit  what  shall  be  certified  to  be  due  on  the  said  aocoimt  by  the 
time  aforesaid,  Let  t&e  interest  of  the  Deft  K.  of  and  in  the  said  real 
eetate  be  sold  with  the  approbation  of  the  Judge,  and  the  money  to 
arise  by  the  said  sale  be  paid  into  Court  &c. — ^Adjourn  Ac. — ^Liberty 
to  a^y.—Wetts  r.  JTt^,  M.  B.,  25  May,  1874,  B.  1590;  18 
Xj.  298. 
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7.  Judgment  enforced  by  Sale. 

Upon  motion  for  judgment  in  default  of  the  Deft  deliyering  a 
defence  tliis  day,  made  unto  this  Court  by  couneel  for  the  Fit,  aad 
upon  reading  &c.,  Let  the  following  accoimt  and  inquiry  be  taken  and 
made,  that  is  to  say : — 1.  An  account  of  what  is  due  to  the  Fit  under 
and  by  virtue  of  his  judgment  in  the  Queen's  Bench  Division  of  this 
Court  in  the  statement  of  claim  mentioned,  and  for  his  costs  of  this 
action,  such  costs  to  be  taxed  by  the  taxing  master.     2.  An  inquiry  to 
what  real  and  leasehold  estate  the  Deft  was  entitled  on  the   ISth 
February,  1885 ;  And  upon  the  Deft  M.  paying  to  the  Fit  H.  what 
shall  be  certified  to  be  due  to  him  on  the  said  account  within  flix 
months  after  the  date  of  the  Master's  certificate,  at  such  time  and 
pl£U$e  as  shall  be  thereby  appointed,  Let  the  Fit  H.  assign  the  said 
judgment  to  the  Deft  M. ;  but  in  default  of  the  Deft  M.  paying  to  the 
Fit  H.  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  Let  the 
interest  of  the  Deft  M.  of  and  in  the  real  and  leasehold  estatee,  to 
which  in  answer  to  the  said  inquiry  it  shall  appear  he  was  entitled  on 
the  Idth  February,  1885,  be  sold  with  the  approbation  of  the  Jadge, 
and  the  money  to  arise  by  the  said  sale  be  paid  into  Court  to  tilie 
credit  of  &c. — Adjourn  further  consideration. — ^Liberty  to  apply. — 
Hewett  V.  Murray,  V.-C.  B.,  20  Feb.  1886,  A.  334. 


8.  Judgment  Debt — Accounts  and  Inquiries — Sale — AppUoaiwn  of 

Proceeds, 

Let  the  following  &c. :  1.  An  accoimt  of  what  is  due  to  the  Pits  in 
respect  of  the  simi  of  £ — ,  the  balance  by  the  Chief  Clerk's  (Maater^s) 
certificate,  dated  &c.,  certified  to  be  due  to  the  Fits  from  the  Daft,  with 
interest  thereon  at  .the  rate  of  £4  p.  c.  per  ann.  from  the  date  of  the  said 
certificate,  and  for  their  subsequent  costs  of  this  action,  induding  their 
costs  of  this  application,  such  costs  to  be  taxed  &c.  2.  An  inquiry 
what  lands  and  property  have  been  extended  under  or  by  virtue  of  Hie 
writ  of  elegit  sued  out  by  the  Fits  in  the  petition  mentioned,  and  what 
are  the  nature  and  particulars  of  the  interest  of  the  Deft  in  saoh  lands 
and  property  and  of  his  title  thereto.  3.  An  inquiry  whether  there  ave 
any,  and  (if  any)  what,  debt  or  debts  other  than  the  debt  of  the  Plts» 
due  from  the  Deft,  whidi  is  or  are  a  charge  or  charges  upon  the  said 
land  and  property,  and  what  are  the  priorities  of  the  Pits'  charge  and 
of  such  o^er  charges  (if  any)  thereon.  4.  An  account  of  what  is  duB 
in  respect  of  such  other  charges  (if  any)  and  to  whom ;  And  Let  the  inte- 
rest of  the  Deft  in  the  said  lands  and  property  so  extended  as  aforesaid, 
or  a  sufficient  part  thereof,  be  sold  with  i^e  approbation  of  the  Judge ; 
And  Let  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the 
credit  &c.,  to  an  account  to  be  intituled  ^'  Froceeds  of  the  sale  of  lands 
and  property  extended  under  the  Fits'  elegit,"  subject  &c. ;  And  Let 
such  money  be  applied  in  the  payment  of  what  shall  appear  to  be  doe 
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to  the  Fits  and  the  persons  entitled  to  such  other  charges  (if  any)  as 
aforesaid  according  to  their  priorities ;  And  the  Pits  and  such  other 
persons  (if  any)  are  to  be  at  liberty  to  apply  to  this  Oourt  or  in 
Chambers  for  payment  of  the  money  to  arise  by  such  sale  as  they  may 
be  advised.— JJy/Atf  Corp.  ▼.  East,  V.-O.  M.,  6  May,  1870,  A.  1279; 
lU  Ibbotson,  M.  E.,  4  Nov.  1871,  A.  2790. 

A  like  Older  was  made  ia  Thomaa  y.  T.,  Y.-O.  W.,  21  June,  1872,  B.  1767, 
where  the  amount  was  due  under  an  order. 


9.  Liberty  to  Lety  Execution^  notmthstanding  Rece%f>er  appointed. 

TJfoir  motion  Ac.  by  counsel  for  W.,  on  &c.,  who  obtained  a  judgment 
in  the  Queen's  Bench  Division  against  the  Deft  in  the  action  of  W.  v.  K. 
for  — ;  And  upon  hearing  counsel  for  the  Fits,  and  upon  reading  the 
said  judgment  &c..  Let,  notwithstanding  the  order  dated  &c.,  whereby 
IL  was  appointed  receiver  and  manager  of  the  premises  and  licences 
belonging  to  the  Deft's  business  of  a  licensed  victualler,  carried  on  by 
him  at  &c.,  the  applicant  W.  be  at  liberty  to  levy  execution  in  respect 
of  the  said  judgment  recovered  by  him  on  the  stock  in  trade,  furniture, 
and  effects  in  and  upon  the  said  premises,  and  belonging  to  the  Deft, 
and  not  included  in  the  Fits'  security. — Lion  Brewery  Co.  Limited  v. 
Krtuemann,  Stirling,  T.,  6  Nov.  1891,  B.  2037. 

10.    Judgment  against    a  Railway    Company  —  Inquirtes   whether 
Extended  Lands  were  Surplm  Lands — ^27  8f  28  V.  c.  112,  s.  4. 

Upok  the  petition  ftc.,  Let  the  following  &c. :  1.  An  inquiry  what  is 
due  to  the  Fetr  0.  under  and  by  virtue  of  his  judgment.  2.  An  inquiry 
what  lands  and  property  have  been  extended  imder  or  by  virtue  of  the 
writ  of  elegit  in  the  petition  mentioned,  and  what  are  the  nature  and 
particulars  of  the  interest  of  the  said  T.  Eailway  Co.  in  such  lands  and 
property,  and  of  their  title  thereto,  and  whether  any  and  which  of  such 
lands  are  superfluous  lands  within  the  intent  and  meaning  of  the  Lands 
Glauses  Consolidation  Act,  1845  [or  superfluous  lands  not  required  for 
the  purposes  of  the  undertaking  of  the  said  railway  co.].  3.  An  inquiry 
whether  there  are  any,  and  (if  any)  what,  liens,  charges,  or  incum- 
brances upon  the  said  lands,  or  any  and  what  part  thereof,  and  what 
are  their  priorities,  and  what  is  due  on  accoimt  thereof  respectively ; 
And  any  of  the  parties  are  to  be  at  liberty  to  apply  to  adopt  any  of  the 
proceedings  of  the  debenture  creditors'  suit  as  they  may  be  advised. — 
Adjourn  further  hearing  of  petition. — Ee  Ogilvie,  V.-O.  W.,  10  Nov. 
1871,  B.  2869,  affirmed  L.JJ.,  18  Dec.  1871 ;  see  7  Ch.  174. 

For  the  like  order,  see  lU  Hull,  Ac.  Ry.  Co,,  Y.-G.  W.,  24  Apnl,  1866, 
A.  1006;  2  Eq.  262;  Gardner  v.  London,  Chatham  and  Dover  Ry.  Co., 
ariMdCe  Case,  Ii.JJ.,  22  Jan.  1867,  A.  114 ;  2  Ch.  386. 

For  order  that  Petrs,  who  had  under  their  elegit  obtained  a  delivery  of  land 
^belonging  to  a  public  oo.,  should  be  at  liberty  to  sell  out  of  Court,  and  bring 
the  prooeedB  into  Court  for  distribution,  with  the  usual  inquirieB,  see  Re  The 
Vtntnar  Harbour  Co.,  V.-O.  W.,  13  Jan.  1866,  B.  126 ;  13  L.  T.  793. 
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11.  Sale  and  immediate  Conveyance  by  Company  to  acl/oining  Land- 
owner  with  Right  of  Pre-emption^  after  Return  of  InquiriUon^ 
without  Inquiry— 27  Sf  28  V.  c.  112,  s.  4. 

Upon  the  petitioii  &o.,  Tax  the  costs  of  the  Petrs  of  this  application 
and  consequent  thereon ;  And  the  Petrs  are  to  be  at  liberty  to  addsiuli 
costs  to  their  debt  of  £ — ,  for  whidi  a  memorandum  of  a  imt  of  execu- 
tion has  been  registered  in  the  Central  Office  and  the  interest  thereon; 
And  Let  the  dose,  piece,  or  parcel  of  pasture  land  of  which  the  0. 
Railway  do.  were  found  by  the  return  to  the  inquisition  taken  on  Ac, 
in  pursuance  of  the  writ  of  elegit  issued  at  the  suit  of  the  Petrs  as  in 
the  petition  mentioned,  to  be  possessed  as  their  own  proper  goods  and 
chattels  for  all  the  remainder  of  a  certain  term  of  2,000  years  therein 
granted  some  years  before  the  taking  of  the  said  inquisition,  and  also 
the  closes,  pieces,  or  parcels  of  land  of  which  the  said  0.  Railway  Go. 
were  found  by  the  said  return  to  be  seised  in  their  demesne  as  of  fee, 
and  which  haye  been  actually  delivered  to  the  Petrs  with  the  timber 
thereon,  be  sold  to  L.  {adjoining  landowner,  who  had  agreed  to  purehau 
for  a  given  sum)  for  the  sum  of  £ — ,  for  all  the  interest  of  the  said  oo. 
therein ;  And  Let  the  said  oo.  join  in  and  execute  a  proper  oonTeyanfie 
of  the  said  lands  to  the  said  L.,  such  conveyance  to  be  settled  by  tiie 
Judge  in  case  the  parties  difPer ;  And  the  Petrs  are  to  be  at  liberty  to 
receive  the  said  purchase-money  for  the  said  lands,  and  to  apply  the 
same  in  or  towards  discharge  of  the  £ —  in  the  petition  mentioned,  and 
interest  thereon,  and  the  costs  hereby  directed  to  be  taxed. — Re  Calm 
Railway  Co.,  V.-O.  J.,  8  April,  1870,  A.  866 ;  9  Eq.  658. 

For  forms  of  proceedings  as  to  registration  of  writs  or  orders  affecting 
land,  and  enforcing  judgments  by  sale,  see  D.  0.  F.  453 — 160. 

N0TB8. 

JTJDGMBNTS—JTJDaMBirrS  ACTS,  1838—1864. 

By  the  Judgments  Act,  1864  (27  &  28  Y.  o.  112),  s.  1  (repealed  as  from 
1  July,  1901,  by  the  Land  Chai^  Act,  1900,  v.  inf.  p.  2071),  in  effieot,  tbB 
requisite  for  obtaining  a  charge  or  hen  upon  the  debtor  s  land  was  the  retom  ol 
the  shenfl  to  a  writ  of  elegit  sued  out  by  the  I'ud^ent  creditor,  and  not  merely, 
as  imder  1  &  2  Y.  c.  110,  registration  of  tne  judgment,  and,  under  23  &  SI 
Y.  0.  38,  registration  of  the  writ  of  execution,  which  must  also  have  been 
executed  and  put  in  force  within  three  months  after  registration :  see  Gmed 
V.  Cowhridge  My.  Co.,  6  Eq.  619;  Hatton  v.  Haywood,  9  Uh.  229. 

Under  the  oW  law  (before  1  &  2  Y.  o.  110),  a  moiety  only  of  the  debtees 
lands  cotdd  be  extended  under  a  writ  of  elegit,  which  must  have  been  sued 
out  before  the  judgment  creditor  could  proceed  in  Equity  to  enfoitse  his 
security  agarQst  Ihe  debtor's  equitable  interest:  NecUe  v.  1).  MarlbonmgK, 
3  My.  &  0.  407 ;  Smith  v.  Hurst,  10  Ha.  30,  48  ;  and  copyholds  ooald  not  he 
taken  in  execution :  Shelf.  B.  P.  St.  885,  386 ;  Sugd.  Y.  &  P.  521 ;  Dart.  S3A. 

By  the  Judgments  Act,  1838  (1  &  2  Y.  c.  110),  the  remedies  of  judgment 
creditors  were  extended,  and  a  judgment  was  converted  from  a  genend  Ika 
into  a  specifio  incumbrance  or  equitable  charge:  see  BolleUon  v.  Jllarion» 
1  D.  &  War.  195 ;  Sugd.  Y.  &  P.  526,  527  ;  Dart.  536,  549 ;  WhiUooHk  ▼. 
Oaugain,  1  Ph.  728 ;  on  land  over  whidi  the  debtor  has  an  absolute  power  of 
dii^sition :  see^eai;anv.  E.  Oxford,  6  D.M.  &  G.  507;  »-  r — i  frimnniMto, 
Bacon  v.  Ford,  29  Oh.  D.  527. 

Sect.  11  empowered  the  sheriff  under  a  writ  of  degit  to  deliver  in 


gEcr.  X.]  JudgmenU — Judgments  Acts.  2069 

tiie  whole  of  the  debtor's  lands  &o.  and  hereditaments,  including  lands  of 
oomrhold  or  customary  tenure. 

£hr  sect.  13,  a  judgment  entered  up  was  to  operate  as  a  charce  upon  all 
landis,  fto.  and  hereditaments,  including  copyholds,  which  the  deotor,  at  the 
time  of  the  entering  up  of  the  judgment,  or  afterwards,  should  be  entitled  to 
at  Law  or  in  Eqmty  for  any  estate  or  interest  whatever,  in  possession  or 
otherwise,  or  over  which  such  debtor  should,  at  the  time  of  entermgup  judg- 
ment, have  any  disposing  power  exercisable  by  him,  without  any  other 
person's  assent,  for  his  own  benefit;  and  was  to  be  bindiag  as'a^inst  l^e 
jud^ent  debtor  and  all  persons  claiming  under  him  after  the  judgment, 
and  against  all  whom  the  debtor  could  bar  by  disentailing ;  and  the  creditor 
had  Ihe  same  right  to  enforce  such  charge  in  Equity  as  he  would  have  had 
if  the  debtor  had  power  to  charge  the  same  hereditaments,  and  had  bv  writing 
agreed  to  charge  the  same  with  the  amount  of  such  judgment  debt  ana 
interost  thereon— (the  rate  of  which,  by  sect.  17,  was  fixed  at  4  p.  c.) — 
but  proceedings  to  obtain  the  benefit  of  the  charge  were  not  to  be  taken  until 
after  ^e  expiration  of  a  year  from  entering  up  the  judgment  (though  the 
creditor  by  first  suing  out  an  degit,  as  under  the  old  law,  might  have  pro- 
ceeded independently  of  the  Act:  see  Godfrey  v.  Tucker^  33  Beav.  280; 
Partridge  v.  Foster^  34  Beav.  1 ;  Smith  v.  HurtA,  1  CJoll.  706 ;  and  though 
unable  to  obtain  the  benefit  of  his  charge  before  the  expiration  of  a  year, 
mi^t  have  had  the  rents  at  once  impounded  for  his  protection :  W(Au  v. 
^tfergu^  3  Mac.  &  G-.  372 ;  Yewxmhe  v.  Landor,  28  Beav.  80) ;  and  in  case  of 
bankruptcy  of  the  debtor  the  judgment  creditor  did  not  obtam  any  preference 
hmn.  his  charge  unless  the  judgment  should  have  be^i  entered  up  one  year 
ftt  least  before  the  bankruptcy. 

Orderi  having  effed  of  Judgments.^ — ^By  sect.  18,  the  effect  of  judmients  is 
given  to  decrees  and  orders  of  Courts  of  Equity,  rules  of  Courts  of  Law,  and 
orders  in  Bankruptc;^  and  Lunacy  for  payment  of  money ;  and  all  remedies 
given  by  the  Act  to  judgment  creditors  were  given  to  persons  to  whom  any 
moneys  or  costs,  cheurgee,  or  expenses  were  by  such  orders  or  rules  directed 
to  be  paid. 

Orders  of  the  Probate  Court  for  payments  of  money  were  not  within 
sect.  18,  and  could  not  be  enforced  as  judgments :  PraU  v.  BtUl,  1  D.  J.  &  S. 
141 ;  4  Giff.  117. 

Whether  decrees  of  the  Divorce  Court  for  payment  of  alimony  could  be 
00  enforced,  quoere:  see  Exp,  Eolden^  13  C.  B.  N.  S.  641 ;  Sidnw  v.  5.,  W.  N. 
(67)  248 ;  17  li.  T.  9 ;  Oliver  v.  Lowther,  28  W.  E.  381 ;  42  L.  T.  47. 

The  effect  of  judgments  was  given  to  decrees  and  orders  of  the  Court  of 
Admiralty  for  payment  of  money  by  24  &  25  Y.  c.  10,  s.  15. 

But  since  the  Jud.  Acts  these  distinctions  have  been  practically  abolished, 
and  tiie  same  effect  will  be  given  to  the  judgments  and  orders  of  every 
Division  of  the  Supreme  Court. 

Thus,  an  order  for  alimony  now  makes  the  (divorced)  wife  a  judgment 
creditor  of  the  husband,  so  that  she  can  obtain  a  receiver  of  the  mcome  of 
tibe  settlement  funds,  and  restrain  the  trustees  from  paying  any  of  such 
income  to  the  husband,  and  from  in  anywise  acting  upon  any  consent  given 
by  him  to  an  advancement  out  of  the  fond  to  children  of  the  marriage : 
OHver  v.  Lowther,  28  W.  B.  381 ;  42  L.  T.  47. 

To  constitute  an  order  for  payment  of  money  a  judgment  debt,  there  must 
be  a  final  and  actual  direction  to  pay :  see  Oa/mer  v.  Briggs,  4  Jur.  N.  S.  230 ; 
27  li.  J.  Ch.  483 ;  6  W.  E.  378. 

AooordinJKly  a  Judge's  order  for  payment  of  money  conditionally :  Chibhs  v. 
Flight,  13  C.  B.  803 ;  an  order  for  an  account  and  payment  of  what  shall  be 
fooxid  due:  Chadtnck  v.  Holt,  8  D.  M.  &  G.  584;  Widgerv  v.  Tepper,  6 
C3l.  D.  364,  C.  A. ;  the  Master's  certificate  finding  money  to  be  due,  tnough 
adopted  by  the  Judge :  E»  Mansfield  v.  Ogle,  4  D.  &  J.  38 ;  a  rule  for  taxa- 
tion at  ooets  and  an  alloeatur  of  the  Master :  Shaw  v.  Neale,  6  H.  L.  C.  581 ; 
20  Beav.  157 ;  a  balance  order  in  a  windinR-up  directing  an  exor  to  pay  a 
call  oat  of  tfaie  assets  "  in  a  due  course  of  admon  " :  Be  Huhhack,  International 
E^^d^ropaihie  Co.  v.  HavteB,  29  Ch.  D.  935,  C.  A. ;  Westmoreland  Slate  Oo.  v. 
JWZden,  (1891)  8  Ch.  15 :  have  been  held  not  to  constitute  judgment  debts  ; 
and  as  to  a  nmiahee  order,  see  Pritchett  v.  English  and  Colonial  Syndicate^ 
(1M9)  2  Q.  B.  429,  C.  A. ;  but  by  O.  zui,  24,  every  order  of  the  Court  or  a 
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Judge,  whether  in  an  action,  cause,  or  matter,  may  be  enfoioed  in  tiie  aame 
manner  as  a  judgment  to  the  same  effect :  fi  v,  sup.  Vol.  L  Chap.  XXVIL, 
421  et  sea. ;  and  an  action  for  debt  will  Ue  on  a  gamifihee  order,  but  should 
not  be  Drought  if  the  amount  can  be  recovered  under  0.  XLV,  r.  3 : 
Pritchett  v.  English  and  Colonial  Syndicate,  sup, ;  and  thus  an  action  will  tie 
on  an  order  for  costs  in  K.  B.  D. :  Godfrey  v.  George,  (1896)  1  Q.  B.  48, 
0.  A. ;  PhUpcU  V.  Lepain,  35  L.  T.  856 ;  or  in  P.  D. :  Norton  v.  Gregory, 
73  L.  T.  10  (seats,  in  an  inferior  Court,  such  as  the  County  Court,  Furher 
V.  Taylor,  69  L.  J.  a  B.  898 ;  48  W.  E.  689). 

So  also  an  order  for  payment  into  Court  does  not  make  the  Pit  a  judgment 
creditor  of  the  Deft  oidered  to  pay :  Ward  v.  Shaheshaji,  1  Dr.  &  Sm.  269; 
and  under  27  &  28  Y.  c.  112,  where  a  se(][uestration  had  issued  for  non-oom- 
pliance  by  Deft,  an  exor,  with  an  order  m  an  admon  suit  to  pay  money  into 
Court,  and  possession  had  been  taken,  the  Pits  were  held  not  entitled  as 
execution  ci^ditors  to  obtain  an  order  for  sale  on  petition  under  sect.  4 : 
Johnson  y.  Burqess,  15  Eq.  398. 

An  order  under  0.  zrv,  r.  1,  giving  liberty  to  sign  final  judgment  for  &e 
amount  claimed  is  not  equivalent  to  signing  or  entry  of  judgment  so  as  to 
give  a  judgment  creditors  right  of  priority  to  a  Pit  who  nas  miled  to  foUow 
up  the  order  by  signing  judgment  under  O.  xu :  Re  Gumey,  Clifford  v,  G., 
(1896)  2  Ch.  863. 

By  the  Judgments  Act,  1864,  27  &  28  Y.  c.  112,  s.  2,  the  term  "Judg- 
ment "  includes  registered  decrees  and  orders  of  Courts  of  Equity  and  bank- 
ruptcy, and  other  orders  having  the  operation  of  a  judgment ;  **  lands,'*  all 
corporeal  and  incorporeal  hereoitamentiB,  or  any  interest  therein ;  *'  debtor,** 
the  husbands  of  married  women,  assignees  of  bankrupts,  oammittaeB  of 
lunatics,  and  the  heirs  or  devisees  of  deceased  persons. 


Begistration.l—Bj  the  Judgments  Act,  1838  (1  &  2  Y.  c  110),  b.  19,  __ 
pealed  and  replaced  by  the  Land  Charges  Act,  1900  (63  &  64  Y.  c.  26)  tr.  inf. 
p.  2071,  judgments,  &c.,  in  order  to  affect  the  land,  &c.  under  the  Act  as  against 
purchasers,  mortgagees,  or  creditors  (i.e.,  creditors  haviag  some  interest  m  or 
right  against  the  land :  Simpson  v.  Morley^  2  K.  &  J.  71),  must  have  been  re- 
^^red  in  the  Common  Pleas,  and  (by  the  Judgments  Act,  1839  (2  &  3  V.  o.  11), 
s.  4,  explained  by  the  Judjgments  Act,  1855  (18  ft  19  Y.  c.  15),  s.  6),  re- 
registered  after  the  expiration  of  five  years;  and  by  the  Judgmemts  Act, 
1840  (3  &  4  Y.  c.  82),  s.  2  (extended  by  18  &  19  Y.  c  15,  s.  4),  even  pm^ 
chasers,  &c.  with  notice  of  the  judgment  were  not  to  be  affected  thaoibj 
until  it  had  be^i  registered  as  provided  in  1  &  2  Y.  c.  110,  s.  19. 

The  words  purchasers,  mortgagees,  or  creditors  refer  to  those  who  beoorae 
such  after  the  omission  to  re-re^ster,  and  if  two  judgment  creditorB  duly 
register,  the  first  does  not  lose  his  priority  by  subsequently  omitting  to  re- 
register :  Beavan  v.  Earl  of  Oxford,  6  D.  M.  &  G.  492 ;  Shaw  v.  £feaUy  6 
Q.  L.  C.  581 ;  and  see  Simpson  v.  MorUy,  2  K.  &  J.  71 ;  Benham  t.  Keta^ 
1  J.  &  H.  697 ;  but  the  subsequent  purchaser,  &c.,  being  onl^  bound  to  seardi 
the  register  for  five  years,  may  have  the  benefit  of  the  first  judgment,  which 
he  does  not  find  on  me  register,  as  against  the  second  judgment  creditor  who 
has  re-resistered :  Re  Lord  Kensington,  Bacon  v.  Ford,  29  Ch.  D.  527. 

If  the  mnds  were  in  a  reg^ister  county,  registration  in  the  county  regists* 
as  well  as  in  the  Common  Heas,  was  necessary  in  order  to  bind  them :  ITerf- 
brooke  v.  Blythe,  3  EL  &  Bl.  737 ;  Johnson  v.  Holdstvorth,  1  Sim.  N.  8.  106; 
Hughes  v.  Lwmley,  4  El.  &  Bl.  274. 

By  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  Y.  c  38),  8. 1 
(which  was  not  retrospective :  see  Evans  y.  Williams,  2  Dr.  &  Sm.  S24,  and 
nas  been  repealed  as  from  Ist  Julv,  1901,  by  the  Land  Charges  Act,  1900, 
V,  inf,),  no  judgment  to  be  enterea  up  after  23rd  July,  1860,  was  to  affed 
any  land  of  wlmtsoever  tenure  as  to  a  ^purchaser  for  value  or  a  moorf^gagee, 
whether  with  or  without  notice  of  the  judgment,  unless  execution  on  sack 
judgment  should  have  been  issued  and  registered  as  therein  preecnbed* 
or,  although  duly  registered,  unless  such  execution  should  naTe  1 
executed  and  put  in  force  within  three  calendar  months  from  the 
when  it  was  registered.  This  provision  applied  to  land  in  which  tiie  j 
ment  debtor  had  an  equitable  mt^^st  only :  Wallis  v.  Morris,  10  Jur.  J 
741. 

By  sects.  3  and  4  (which  are  in  like  manner  repealed  by  the  Act  of  IMO. 
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V,  inf,\  it  was  necessary  to  register  and  re-registef  judgments  in  order  to 

g've  tiie  jud^ent  creditor  preference,  as  agaiust  heirs,  exors,  or  admors,  in 
e  distribution  of  their  ancestors',  testators',  or  intestates'  estates,  oyer 
simple  contract  debts :  Van  Oheluive  v.  Nerinckx,  21  Ch.  D.  189 ;  but  not  to 
entitle  a  creditor  who  had  recovered  judgment  against  the  exor  or  admor  to 
priority  over  simple  contract  creditors  of  the  estate:  Jennings  v.  Bighy^ 
33  Beav.  198 ;  even  since  the  Administration  of  Estates  Act,  1869  (32  &  33 
V.  0.  46):  Qauia  v.  Taylor,  3  Man.  &  G.  886;  3  Scott,  N.  E.  700;  ^ 
Willianuf  EsUite,  W.  v.  W,,  16  Eg.  270;  Be  Maggi,  Winehouse  v.  W,,  20 
Ch.  p.  645;  William$  v.  TT.,  16  Eq.  270;  and  tiie  prioriiy  of  judgment 
creditors  in  the  admon  of  assets  is  not  affected  by  sect.  10  of  the  Jud.  Act, 
1875 :  Smith  v.  Morgan,  6  C.  P.  D.  337 ;  Be  Maggi,  sup, ;  and  see  Chap* 
XLIV.,  mv.  pp.  1421,  1460. 

It  was  the  practice  in  the  Common  Pleas  Eegister  Office  to  enter,  in  the 
margin  of  the  register  of  judgments,  a  memorandum  when  an  execution  was 
registered,  with  the  date  of  such  registering :  see  6  Jur.  N.  S.  pt.  2,  p.  338. 

And  see  on  this  Act,  which  regulate^i  judgments  between  23rd  July,  1860, 
and  29th  July,  1864,  Prid.  Con  v.  vol.  i.  p.  160;  Shelf.  E.  P.  S.  470  e^^e^. 

Under  O.  Lxi,  1,1a,  22,  registration  was  effected  in  the  Judgments  Depart- 
ment of  the  Central  Office. 

The  Land  Charges  Eegistration  and  Searches  Act,  1888  (51  &  62  Y.  c.  51), 
8.  o,  provides  for  me  establishment  at  the  office  of  land  registry  of  a  register 
of  writs  and  orders  affecting  land,  and  '*  there  may  be  roistered  therem,  in 
the  prescribed  manner,  any  writ  or  order  affecting  land,  issued  or  made  by 
any  Court  for  the  purpose  of  enforcing  a  judgment,  statute,  or  recognisance, 
and  any  order  appointing  a  receiver  or  sequestrator  of  land."    &e  entry 
is  to  be  in  the  name  of  the  person  whose  land  is  affected,  and  the  regis- 
tration, which  is  to  endure  for  five  years,  but  to  be  renewable  from  time  to 
time,  is  to  have  the  same  effect  as,  and  to  make  unnecessary,  registration  in 
the  Central  Office  in  pursuance  of  any  other  Act.    By  sect.  6,  every  such 
writ  or  order  as  mentioned  in  sect.  5,  and  every  delivery  in  execution  or 
other  proceeding  taken  in  pursuance  of  any  such  writ  or  order,  shall  be  void 
B»  against  a  purchaser  for  value  (which  expression  includes  a  morteagee, 
lessee,  or  other  person  interested)  of  the  land,  unless  the  writ  or  order  is  K>r  the 
time  being  registered  in  pursuance  of  this  Act ;  but  where  the  proceeding  in 
which  f^e  writ  or  order  was  issued  or  made  is  for  the  time  being  registered  as 
a  lis  pendens  in  the  name  of  the  person  whose  land  is  affected  oy  tne  writ  or 
order,  nothing  in  the  section  is  to  affect  the  operation  of  such  registration. 
By  sect.  4,  "  judgment "  is  not  to  include  an  order  made  by  a  Court  having 
jurisdiction  in  bankruptcy  in  the  exerdse  of  that  jurisdiction,  but,  save  as 
aforefiaid,  includes  *'  any  order  or  decree  having  the  effect  of  a  judgment.*' 

By  the  Land  Charges  Act,  1900  (63  &  64  Y.  c.  26),  s.  1  (which,  by  order  of 
the  li.  C.  made  thereunder,  came  into  operation  on  Sept.  1st,  1900^,  pro- 
TiBioii  is  made  for  the  transfer  of  the  business  relating  to  the  regi£rtry  of 
judjements  from  the  Central  Office  to  the  Land  BegiBtry. 

iSkQ  Act  (which,  as  to  the  remaining  sections  thereof,  came  into  operation 
on  July  lat,  1901)  further  provides  as  follows : — 

Sect.  2,  sub-sect.  1 :  '*  A  judgment  or  recognizance,  whether  obtained  or 
entex«d  into  on  behalf  of  the  &own  or  otherwise,  and  whether  obtained  or 
entered  into  before  or  after  the  commencement  of  this  Act,  shall  not  operate 
a&  a  charge  upon  land  or  any  interest  in  land,  or  on  the  unpaid  purchase- 
money  for  any  land,  unless  or  until  a  writ  or  order  for  the  purpose  of  en- 
forciii^  it  is  registered  under  sect.  6  of  the  Land  Charges  Eegistration  and 
Searches  Act,  1888."    By  sub-sect.  2  the  section  is  made  to  apply  to  any 
inqnifidtion  finding  a  debt  due  to  the  Crown,  and  any  obligation  or  spedaliy 
made  to  the  Crown,  and  any  acceptance  of  office  from  or  under  the  Crown, 
-whatever  may  have  be^i  its  date,  in  like  manner  as  it  applies  to  a  judgment. 
2ly  sub-sect.  3,  except  under  an  order  of  the  High  Coim,  no  entry  is  to  be 
made  in   any  register  under  sects.  19  and  21  of  the  Judgments  Act,  1838, 
sect.  8  of  the  Judgments  Act,  1839,  the  Law  of  Property  Amendment  Act, 
1660,  the  Judgments  Act,  1864,  or  the  Crown  Suits  &c.  Act,  1866. 

Sect.  Z:  **  Sect.  6  of  the  Land  Charges  Eegistration  and  Searches  Act, 
1686,  shall  ^ply  to  every  writ  and  order  affecting  land  issued  or  made  by 
my  Court  for  the  purpose  of  enforcing  a  judgment,  whether  obtained  on 
[^ebalf  of  the  Crown  or  otherwise,  and  whether  obtained  before  or  alter  the 
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commencement  of  this  Act,  and  to  every  delivery  in  execution  or  other  pro- 
ceeding taken  in  pnrsnanoe  of  any  such  writ  or  order,  or  in  obedience  thereto." 

As  to  the  procedure  to  obtaon  registration,  see  Dan.  670,  671. 

By  sect  4,  the  Middlesex  Begistry  Act,  1708  (7  Anne,  o.  20)  is  not  to 
apply  to  any  instrument  made  after  July  30th,  1900,  and  capable  of  registra- 
tion under  that  Act  or  the  Act  of  1888. 

BaU  under  27  &  28  F.  c.  112.]— By  the  Judgments  Act,  1864  (27  &  28  V. 
c.  112),  s.  4,  as  amended  by  the  Land  Charges  Act,  1900  (63  &  64  V.  c.  26), 
*' Every  creditor  to  whom  any  land  of  his  debtor  shall  have  been  actoally 
deHveied  in  execution  by  virtue  of  any  judgment,  statute,  or  recognizance 
shall  be  entitled  forthwith,  or  at  any  time  afterwards  while  the  registry  of  soch 
writ  or  process  shall  continue  in  force,  to  obtain  from  the  Court  of  Chanceiy 
upon  petition  in  a  summary  way,  an  order  for  the  sale  of  his  debtor's  interest 
in  such  land,  and  every  such  petition  may  be  served  upon  the  debtor  only ; 
and  thereupon  the  Court  shall  direct  all  such  in(^uiries  to  be  made  as  to  pe 
nature  and  particulars  of  the  debtor's  interest  m  such  land,  and  his  title 
thereto,  as  snail  appear  to  be  necessary  or  proper ;  and  in  making  such  in- 
quiries, and  generally  in  carrying  into  effect  such  order  for  sale,  the  practice 
of  the  said  Court  wim  respect  to  sales  of  real  estates  of  deceased  persons  for 
the  payment  of  debte  shall  be  adopted  and  followed,  so  far  as  the  same  nay 
be  found  conveniently  applicable." 

The  order  was  formerly  obtained  upon  petition  (describing  the  same  pro- 
perty as  in  the  return :  Be  South,  9  Ch.  369),  but  now  by  0.  i«v,  r.  9b,  an 
apphcation  by  a  judgment  creditor  for  an  order  under  the  Act  (27  &  28  Y. 
c.  112)  for  the  sale  of  his  debtor's  interest  in  any  land  delivered  in  executioa 
is  to  be  made  by  originating  summons,  which  is  to  be  served  upon  the  debtor; 
and  an  application  by  petition  is  irregular :  Re  Harrison  and  BoUomUy^  (1899) 
1  Ch.  465  (per  Nortn,  J.),  and  any  extra  costs  occasioned  thereby  may  be 
thrown  upon  the  Petrs :  Re  MaHin  and  Varlmo,  W.  N.  (94)  223;  43  W.  B- 247. 

Where  the  judgment  debtor's  interest  in  land  is  reversionary  there  can  be 
no  actual  delivery  in  execution :  Re  Harrison  and  Bottomley,  (1899)  1  Ch.  46d, 
C.  A. ;  HoodBarrs  v.  Cathcart,  (1895)  2  Ch.  411. 

An  immediate  sale  was  ordered  with  consent  of  a  mortgagee,  and  wi&oot 
directing  inquiries,  there  being  evidence  that  there  was  no  other  charge  on 
the  land :  Re  Bithray,  59  L.  J.  Ch.  66 ;  61  L.  T.  383 ;  38  W.  E.  60. 

For  orders  and  inquiries  under  this  section,  see  Forms  1,  8,  10,  11,  t«^ 
pp.  2062,  2066,  2067,  2068. 

Lands  of  a  railway  co.  which  have  been  extended  may  be  sold  on  appli- 
cation under  sect.  4,  after  it  has  been  ascertained  by  the  inquiries  directed 
that  the  co.  has  a  saleable  interest  in  such  lands  (as  being  superfluous  lands) : 
see  Re  Bishop's  WaJtham  By,  Co.,  2  Ch.  382 ;  Hull  and  Hornsea  By.  Co.,  2Eq. 
262 ;  Gardner  v.  L,  C,  <fe  D,  Ry.  Co,,  OrisselVs  Case,  2  Ch.  386 ;  Re  Offiirv. 
Form  10,  sup,  p.  2067 ;  S,  C.,1  Ch.  IH;  Re  Hull,  Barnsley,  and  W.  Bidi»§ 
By,  Co.,  40Ch.  I).  119,  C.  A. 

Upon  proof  by  the  petitioning  judgment  creditors  of  a  railway  oo.  that  ike 
extended  land  was  ''sujyerfluous  land,"  and  tiiat  the  adjoining  landowner 
with  a  right  of  pre-emption  had  agreed  to  purchase,  an  order  for  an  imio^ 
diate  sale  and  execution  of  a  proper  conveyance  by  the  co.  was  made  witiioiit 
directing  inquiries :  Be  Calne  By,  Co.,  9  Eiq.  658  ;  Form  11,  sup,  p.  2068. 

A  sale  in  execution  under  a  judgment  was  not  equivalent  to  a  sale  by  ^ 
debtor,  so  as  to  give  the  purchaser  a  good  title  previously  to  the  Voluntary 
Conveyances  Act,  1893  (56  &  57  Y.  c.  21),  under  27  Eliz.  o.  4,  as  againit  i 
voluntery  settlement  previously  made  by  the  debtor:  Godfrey  v,  Ppefr. 
13  App.  Ca.  497,  P.  C. 

Priorities.'] — If  upon  making  such  inquiries  as  directed  in  sect.  4,  it  ebiiE 
appear  that  any  other  judgment  debt  is  a  charge  u^n  the  land,  the  orator 
entitled  to  the  benefit  of  such  charge  (whether  prior  or  subsequent  to  &> 
charge  of  the  Petr)  shall  be  served  with  notice  of  the  order  for  sale,  aai 
shall  after  service  be  boimd  thereby,  and  shall  be  at  liberty  to  attend  ft* 
proceeding  under  the  same,  and  to  have  tibe  benefit  thereof ;  and  the  ;«ty 
ceeds  of  the  sale  shall  be  distributed  among  the  parties  entitled,  aocxxrdiBg  t^ 
their  respective  priorities  (sect.  5). 

For  a  case  in  which  inquiries  were  dispensed  with,  see  Be  Bithray,  59 1.  J> 
Ch.  66;  61  L.  T.  383;  38  W.  B.  60;  see  also  Be  Calne  By,  Oo.,  9  £q.  6I8» 
eup. ;  and  Re  Cooper,  37  W.  E.  330 ;  60  L.  T.  96. 
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Priorities  of  judgment  creditors  were  determined  by  the  date  at  whicli  the 
writ  of  elegit  was  placed  in  the  hands  of  the  sheriiff,  not  by  the  date  at  which 
the  judgment  was  obtained :  Quest  y.  The  Cowhridge  By.  Co,,  6  Eq.  619. 

A  judgment  is  within  the  provisions  of  the  Beal  Estate  Charges  Acts,  v.  sup, 
p.l539e<  deq.:  Nesbitt  y.  Lawder,  17  L.  B.  Ir.  53;  Eyre  y.  McDowell^ 
9  H.  L.  0.  619. 

Interests  incapable  of  Delivery  in  Execution,"] — The  return  of  the  sheriff  to 

the  writ  is  the  actual  deliyery  by  writ  of  elegit :  Be  D,  of  Newcastle,  8  E<j. 

700 ;  Champneys  y.  Burland,  19  W.  E.  148 ;  23  L.  T.  684 ;  and  therefore,  if 

the  interest  of  the  debtor— from  being  merely  an  equitable  life  estate :  see 

Re  D.  of  Newcastle,  8  Eq.  700 ;  Tillett  v.  Pearson,  22  W.  E.  209 ;  43  L.  J.  Ch. 

93 ;  Form  5,  sup,  p.  2064 ;  or  a  partial  equitable  interest  only :  Frith  v.  2>. 

Norfolk,  4  Madd.  503;  or  an  equity  of  redemption:  see  Wells  y.  Kilpin,  18 

Eq.  298;  Thornton  y.  Finch,  4  Giff.  515  (eifiier  of  freeholds:  Plunket  y. 

Penson,  2  Atk.  290;  or  of  a  leasehold  term:  Lyster  y.  Dolland,  1  Yes.  jun. 

431 ;  Scott  y.  Scholey,  8  East,  467) ;  or  an  interest  in  remainder  only :  see  Be 

South,  9  Ch.  369 ;  or  from  having  been  already  extended  under  a  prior  elegit  : 

see  Carter  v.  Hughes,  2  H.  &  N.  714; — cannot  be  actually  delivered  in 

execution,  the  judgment  creditor,  though  he  has  sued  out  and  delivered  his 

writ  of  elegit  to  the  sheriff^  is  not  entitJed  to  apply  in  a  summary  way  for  a 

sale  of  the  debtor's  land  under  sect.  4 :  see  The  Cowhridge  By.  Co.,  5  Elq.  413, 

417 ;  Quest  v.  The  Cowhridge  By.  Co.,  6  Eq.  619;  Be  D.  of  Newcastle,  8  Eq. 

700;  and  as  to  reversionary  personalty,  see  Flegg  v.  Prentis,  (1892)  2  Ch. 

428;  De  Peyrecase  v.  Nicholson,  71  L.  T.  255.    But  the  appointment  of  a 

receiver  (though  not  perfected  by  the  giving  of  security)  operates  as  actual 

deliyery  in  execution,  by  virtue  of  "other  lawful  authority":  Hatton  v. 

ffayfcood,  9  Ch.  235;  Be  Pope,  17  Q.  B.  D.  743,  C.  A.;  Exp.  Evans,  Be 

Watkins,  13  Ch.  D.  252,  C.  A. ;  and  thus  amounts  to  equitaole  execution 

^r.  sup.  Yol.  I.  p.  793  et  seq.),  but  not  so  where  the  property  is  necessarily 

incapable  of  being  "  actuaUy "  delivered  in  execution,  as  in  the  case  of  a 

remainder  or  reversion  in  real  estate :  Be  Harrison  and  Bottom:ley,  (1899) 

1  Ch.  465,  C.  A. ;  Hood  Barrs  v.  Cathcart,  (1895)  2  Ch.  411. 

Where  a  legal  impediment  capable  of  removal  exists,  the  judgment 
creditor  (as  under  the  old  law :  see  Neate  v.  2).  Marlborough,  8  My.  &  C.  407 ; 
Smith  v.  Hurst,  10  Ha.  30)  should  take  proceedings  to  perfect  nis  inchoate 
light,  by  the  immediate  appointment  of  a  receiver :  see  Tillett  v.  Pearson,  22 
W-  B.  209;  43  L.  J.  Ch.  93;  Anglo-Italian  Bank  v.  Davies,  19  Ch.  D.  275, 
290,  C.  A. ;  and  for  this  purpose  it  is  not  necessary  that  he  should  pre- 
viously sue  out  a  writ  of  eUgit :  Be  Pope,  sup. ;  Exp.  ijvans,  sup. ;  or  should 
obtain  the  equivalent  of  execution  {Hatton  v.  Haywood,  9  Ch.  1229 ;  22  W.  B. 
3o6 ;  Thornton  y.  Finch,  4  Giff.  515)  by  a  declaration  of  his  right,  and  judg- 
xnent  or  order  for  sale  subject  to  prior  incumbrance  (if  any) :  see  Tillett  y. 
I'earsan,  Form  6,  sup.  p.  2064 ;  Wells  v.  Kilpin,  18  Eq.  298,  Form  6,  sup. 

P-  2065. 

But  before  proceeding  to  obtain  a  sale,  the  judgment  creditor  must  register 
tlie  writ  or  other  process  of  execution :  Be  Pope,  sup. ;  Land  Charges  Act, 
1900,  8.  2,  snb-8.  f,  sup.  p.  2071. 

As  to  the  procedure  for  obtaining  equitable  execution  by  the  appointment 
of  a  receiver,  v.  sup.  Yol.  I.  pp.  781 — 796. 

Other  Bemedies.'y-Uhe  judgment  creditor  having  obtained  a  lien,  may  also 
(aembU)  enforce  it  by  redemption  of  a  prior  incumorancer  and  foreclosure  of 
tlie  mortgagor :  Beckett  v.  Buckley,  17  Eq.  435,  where,  however,  the  decision 
turned  not  uj)on  the  form  of  decree,  but  whether  the  double  proceeding  of  a 
bill  to  obtam  a  charge,  and  then  of  a  petition  for  sale  under  sect.  4,  was 


The  decisions  as  to  the  remedy  to  which  a  registered  judgment  creditor 
under  1  &  2  Y.  o.  110,  was  entitled,  have  not  been  uniform. 

In  Footner  v.  Sturgis,  5  D.  &  S.  736 ;  Simpson  y.  Morleu,  2  K.  &  J.  71 ; 
/Shnith  y.  Hurst,  10  Ha.  30,  his  remedy  is  stated  to  be  sale,  ana  not  foreclosure ; 
0oe  also  Tuckley  y.  Thompson,  IJ.  &  H.  126. 

But  in  Jones  v.  Bailey,  17  Beav.  582 ;  Messer  y.  Boyle,  21  Beav.  559;  Bates 
•V**  HiUooat,  16  Beav.  139,  on  the  ground  that  the  judgment  creditor  had  (by 
^ristoa  o/t  sect.  13)  what  was  equivalent  to  an  agreement  to  execute  a  legia 
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mortgage,  his  remedy  was  held  to  be  f oieclosure :  see  also  Fcrd  v.  WofiMy 
6  Ha.  229 ;  2  Ph.  591. 

Even  where  the  interest  is  properly  extendible,  so  as  to  give  the  judgment 
creditor  the  right  to  obtain  a  sale  under  the  Jud^ents  Act,  1864  (27  &  28 
y.  c.  112),  s.  4,  V.  Bwp,  p.  2072,  it  majr  still  be  desirable  to  obtain  a  receiver 
and  injunction  by  means  of  an  action  (as  in  the  case  of  an  interest  not 
extendible) ;  though  the  double  proceeding  by  action  and  under  the  section 
is  not,  it  seems,  in  any  case  necessary :  Beckett  v.  BuMey^  17  £q.  435. 

Account  ctgainst  Judgment  Creditor,'] — ^A  judgment  creditor  to  whom  pos- 
session had  been  delivered  under  an  elegit  was  liable,  in  a  suit  to  have  the 
land  sold  under  1  &  2  Y.  c.  110,  s.  13,  to  account  as  mortgagee  in  posseasioa : 
Bull  V.  Faulkner^  1  D.  &  S.  685,  sup.  Form  4,  p.  2064;  and  under  the  old 
law  he  was  liable  to  account  in  equity  at  the  suit  of  the  debtor :  Hale  y. 
Thomas^  1  Yer.  349 ;  Godfrey  v.  Wataoriy  3  Atk.  517  (see  the  decree  in  this 
case,  1  D.  &  S.  687). 


Section  XI. — Changb  in  thb  Interest  of  the  Mortoagor  or 

Mortgagee. 

1.  Foreclosure — Equity  of  Bedemption  in  Settlement, 

Aooottkt  of  what  is  due  to  the  Fits  as  exors  of  W.,  deceased,  under 
and  by  virtue  of  their  mortgage  &c.,  and  for  their  costs  of  action,  to 
be  taxed; — *'  And  upon  the  Deft  B.  paying  to  the  Pits  what  shall  be 
certified  to  be  due  to  them  as  exors  of  the  said  W.,  deceased,  within 
&c.y  Let  the  Pits  reconvey  the  mortgaged  hereditaments  free  and  <dear 
&c.,  but  subject,  nevertheless,  to  the  jointure  of  M.,  the  wife  of  the 
Deft  B.,  in  the  said  hereditaments,  and  to  the  term  of  500  years 
created  therein  for  raising  portions  for  the  younger  children  of  tiia 
marriage  of  the  said  Defts  B.  and  M.,  his  wife,  and  deliver  np  all 
deeds  &c." — But  in  default  foreclosure. — Mount  y.  Bowater,  M.  B^ 
!M  June,  1782,  B.  286. 

For  a  successive  foreclosure  judgment  where  action  brou^t  by  first 
mortgagee  against  two  annuitants  and  mortgagor's  assign,  see  Farry  y.  F^ 
V.-C,  6  May,  1823,  B.  2166;  Seton,  6th  edja.  1724,  Form  2.  This  judg- 
ment was  followed  in  Smithett  v.  Hesketh,  44  Ch.  D.  161,  167,  where  the  fma 
of  the  order  is  set  out.  For  a  judgment  in  a  redemption  action  by  tenant 
for  life  of  property  subject  to  charges,  and  held  by  mortgagee  in  possession, 
containing  a  declaration  that  Pit  was  entitled  to  a  charge  on  property  for  the 
excess  of  rents  received  by  mortgagee  beyond  the  amoimt  of  his  interest*  and 
for  the  amount  paid  for  redemption  and  costs  of  stiit,  see  Pawhy  v.  Colytr^ 
Ij.  JJ.,  4  Aug.  1863,  B.  2698;  Seton,  6th  ed.  p.  1724,  Form  3. 

The  decree  in  this  case,  which  was  one  oi  great  complication  from  Hm 
settlement  of  the  original  mortga^  debt  and  sub-mortgage  to  one  of  the 
trustees  of  the  settlement,  was  maae  in  a  redemption  suit  by  the  tenant  fer 
life  under  the  mort^gor's  will,  against  the  mortgagee  in  possession,  and 
his  equitable  derivative  mortgagee  (also  the  trustee  of  the  mortoige  delt} 
and  persons  entitled  in  remainder  under  the  mortgagor's  will,  in<£i£ng  the 
legatee  of  a  sum  thereby  charged  on  the  mort^ged  property,  and  directed 
successive  foreclosures  and  redemptions  accormng  to  the  priorities  ol  tbs 
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incombrancee  and  the  riglits  of  the  parties  taking  under  the  mortgagor's 
vill,  with  special  directions  for  working  out  the  equities  between  the  several 
parties.  As  ultimately  settled  by  L.  J.  Turner,  the  decree  is  set  out  tn 
ezfeiMO  in  3  D.  J.  &  S.  pp.  695—712. 

Before  exercising  her  right  of  redemption  the  Pit  died,  and  a  sum  of  £ — 
haying  been  found  due  to  her  on  account  of  her  life  estate  in  the  mortgaged 
property,  it  was  subsequently  held  that,  as  against  the  Defts  interested  in 
remainder,  the  Pit's  pers.  represves  were  entitled  to  the  costs  of  the  suit :  see 
Tawlty  V.  Colyer,  16  W.  E.  114 ;  L.  J.  E.,  22  Nov.  1867,  B.  2986. 

For  the  like  declaration  that  in  case  Pit  {^mnt  for  life)  should  redeem, 
the  equity  of  redemption  in  his  hands  should  be  subject  and  liable  to  such 
trusts  and  limitations  as  were  declared  and  limited  by  the  settlement  under 
which  he  claimed  concerning  the  same,  and  in  such  case  that  he  was  entitled 
to  add  his  own  costs  of  suit  subsequent  to  the  hearing,  and  the  costs 
which  he  should  have  paid  to  the  mortgagees  to  the  princi^il  and  interest  of 
his  debt  as  i^ainst  the  estate,  see  Wicks  v.  Scrivens,  Y.-C.  W.,  24  July,  1860, 
B.  2142;  1  J.  &  H.  215;  and  see  Aymley  y.  Reed,  1  Dick.  249,  sup.  p.  1545, 


2.  JSedenq>tfon  Action — Remainderman  v.  Mortgagee  and  Tenant  by 

Curtesy^  he  being  charged  with  Interest. 

AoooTTirr  of  wbat  is  due  to  the  Deft  E.  under  and  by  yirtue  of  her 
mortgage,  and  for  bar  costs  of  action,  to  be  taxed — '*  And  Let,  upon 
the  Pit  paying  to  the  said  Deft  what  shall  be  certified  to  be  due  to  her 
within  &e.,  at  such  &c.,  the  said  Deft  convey  the  mortgaged  heredita- 
ments, free  &o.,  to  the  Deft  T.  as  tenant  for  life  by  the  curtesy, 
subject  to  the  payment  of  interest  in  respect  of  what  shall  be  paid 
bj  the  Pit  to  the  Deft  E.  in  redemption  of  the  said  mortgage,  with 
remainder  to  the  Pit  and  his  heirs,  or  as  he  shaU  direct ;  And  liOt 
thereupon  the  Deft  E.  deposit  in  the  Central  Office,  upon  oath,  all 
deeds  and  writings  in  her  custody  or  power  relating  to  the  mortgaged 
hereditaments,  for  the  benefit  of  all  parties  interested  therein,  subject 
to   further  order — Liberty  to  apply  as  to  deeds;  Declare  that  the 
I>eft  T.,  as  such  tenant  for  life   as  aforesaid,  ought  to  be  charged 
-with  and  pay  to  the  Pit  out  of  the  rents  and  profits  of  the  premises 
ao   much  of  the  interest  as,  on  taking  the  said  accounts,  shaU  be 
certified  to  be  due  and  in  arrear  on  the  said  mortgage,  subsequent  to 
the  death  of  his  late  wife ;  And  Let  the  Deft  T.  pay  the  same  to  the 
fit  accordingly  ;  And  Declare  that  the  said  Deft  T.  ought,  during  his 
lifey  to  pay  to  the  Pit  the  growing  interest  in  respect  of  the  residue  of 
nrhat  he  shall  so  pay  to  the  Deft  E.,  after  deducting  thereout  the 
interest  hereinbefore  directed  to  be  paid  by  the  Deft  T.  to  the  Pit ; 
Let  the  said  Deft  pay  the  same  to  the  Pit  accordingly,  as  the 
me  shall  from  time  to  time  become  due,  by  half-yearly  payments  ; 
JLikS,  in  default  of  the  said  Deft  pa3ring  such  interest " — Liberty  to  Pit 
to    Apply — ''But  in  default  of  the  Pit  paying  to  the  Deft  E.  what 
BTi**^^  be  certified  to  be  due  as  aforesaid  within  the  time  aforesaid,  Let 
tbo   Plf s  action  from  thenceforth  stand  dismissed  &c." — ^Liberty  to 
Bjiplj.— See  Dale  v.  Taylor,  17  Feb.  1773,  26  March,  1774,  A.  178. 

the  like  decree^  see  BoberU  y.  FiwUceB^  Y.-O.  H.,  4  June»  1877,  B.  1397. 
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3.  Mortgage  devised  in  Trust — Trustee  and  Cestuis  que  Trusty  Gh 
Plaintiffs— One  Defendant  dowdbk — Apportionment  of  Mortgage 
Money.  ^ 

1.  Account  of  what  is  due  to  the  Pit  B.  under  and  by  virtue  o!  tke 
mortgage  security  &c.  to  A.  {the  Pit  B.^s  testator),  and  devised  by  the 
said  A.  in  trust  for  the  other  Pits,  and  for  their  costs  of  action  to  \m 
taxed — "  And  upon  the  Defts  0.  and  D.,  or  either  of  them,  paying  to 
the  Pit  B.  what  shall  be  certified  to  be  due  to  him  as  aforesaid,  snbje^ 
to  the  directions  hereinafter  given,  and  also  what  shaU  be  taxed  for 
the  Pits'  costs,  within  &c.,  at  such  &c.,  Let  the  Pit  B.  reconvey  &Cm 
free  &c. ;  And  deliver  all  deeds  &c.  to  the  said  Defts,  or  as  they  fihaH 
appoint ;  And  all  parties  are  to  join  in  such  reconveyance  &c."— B^ 
in  default  the  Defts  0.  and  D.  to  be  foreclosed — ''  But  sudi  foredosare 
is  to  be  without  prejudice  to  the  Deft  E.'s  dower,  and  subject  to  th« 
declaration  and  further  directions  hereinafter  mentioned ;  2.  And  in 
case  the  Defts  0.  and  D.,  or  either  of  thepi,  shall  redeem  as  aforesaid, 
Let  an  account  be  taken  of  what  is  due  to  the  several  Pits,  other  than 
the  Pit  B.,  for  their  respective  proportions  of  the  principal  money  ani 
interest  due  on  the  said  mortgage ;  And  Let  the  proportion  thereof 
which  shall  be  certified  to  be  due  to  the  said  Pits  respectively  be  paid 
to  them  accordingly ;  But  in  case  the  said  Defts  shall  stand  foreclosed, 
Declare  that  the  Pit  B.  is  to  be  considered  as  a  trustee  of  the  eaid 
mortgaged  hereditaments  for  the  benefit  of  the  said  other  Pits,  accord- 
ing to  their  respective  proportions  of  the  mortgage  money." — ^Liberty 
to  apply.— ]^M/mortf  v.  Emherley,  M.  E.,  23  July,  1772,  B.  618;  and 
see  Jones  v.  Griffith^  2  Col.  208. 

For  decree  for  foreclosure  of  one-fourth  of  an  estate  mortgaged  for  • 
term,  which  had  descended  upon  the  four  daughters  of  the  mortg&gos  tf 
his  heiresses-at-law  and  as  coparceners,  the  mortgagee  having  pnidstad 
the  equity  of  redemption  and  reversion  in  fee  of  the  ouier  three-fooitiis,  see 
Newcomhe  v.  Doivne,  M.  E.,  15  Feb.  1777,  B.  212. 

Pit  was  first  mortgagee,  and  entitled  to  the  equii^  of  redemption  as  ta 
one-fourth;  HoUingworth  second  mortgagee;  Hanbury  entitled  to  1^ 
equity  of  redemption  as  to  three-fourths.  The  decree  was  for  HoS^sg* 
worth  to  redeem  Pit — in  default  Hfimbury  to  redeem  Pit  as  to  three-fom^ 
If  HoUingworth  redeemed  Pit,  "Upon  Hanbury  paying  to  Sollingvot^ 
three-fourths  of  what  shall  be  certified  to  be  due  for  principal,  interest^  ud 
costs.  Let  HoUingworth  reconvey  three-fourths  of  the  mortgai^ed  props^ 
to  Hanbury,  and  the  remaining  one-fourth  to  the  Pit  &c." — In  detawt  * 
Hanbury  paying  to  HoUingworth  such  three-fourths,  Hanbury  to  be  ^x^ 
closed. — In  default  of  Pit  paying  to  HoUingworth  such  remaining  fouitii,  tb* 
biU  in  respect  of  the  remaming  fourth  to  be  dismissed:  see  Sambrob^ 
Hanbury,  M.  E.,  30  Nov.  1751,  B.  109 ;  Seton,  3rd  ed.  426. 


4.  Carrying  out  Equities  between  Parties  entitled  to 

Plaintiff  declared  entitled  to  redeem  the  mortgage  ;  Aoooucb  ^ 
what  is  due  to  J.  under  and  by  virtue  of  his  mortgage ;  x^exits,  repBtk 
&c, ;  Pit  to  pay  what  is  due  on  the  balance ;  in  default  action  to  ^ 
diemiseed ;  But  in  case  thePlt  shall  redeem,  Direction  to 
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certify  what  proportion  of  the  amount  which  shall  be  bo  paid  by  the 
Pit,  and  of  the  Pit's  costs  of  action,  to  be  taxed  as  between  solr  and 
client,  ought  to  be  borne  and  paid  by  the  Deft  W.  in  respect  of  that 
part  of  the  premises  claimed  by  him ; — "And  upon  the  Deft  W.  paying 
to  the  Pit  what  shall  be  certified  to  be  such  proportion  of  what  shall 
be  so  paid  by  the  Pit,  and  of  Pit's  costs  as  ought  to  be  borne  and  paid 
by  the  said  Deft,  within  &c.,  at  such  &c.,  the  Pit  is  to  convey  to  the 
said  Deft  that  part  of  the  premises  claimed  by  him,  and  deliver  up 
the  possession  thereof,  and  all  deeds  and  writings  &c.  relating  solely 
thereto,  to  the  said  Deft  W."— But  in  default,  the  Deft  W.  to  l^e  fore- 
doeed.— ^/wAfl  v.  E.,  M.  E.,  14  Feb.  1812,  A.  1068. 


6.  Redemption  by  Person  interested  in  Part  only. 

Tax  Deft's  costs  of  this  action ;  And  upon  payment  of  such  costs  by 
the  Pit  to  the  Deft,  together  with  the  sum  of  £ — ,  admitted  to  be  the 
sum  paid  by  the  Deft  to  the  Pit  in  respect  of  his  costs  of  this  action 
pursuant  to  the  judgment,  dated  &c..  Let  the  Deft  convey  to  the  Pit 
the  legal  estate  in  the  mortgaged  premises  in  the  pleadings  mentioned, 
but  subject  as  to  that  portion  of  the  said  mortgaged  premises  to  which 
the  equity  of  redemption  is  vested  in  any  person  or  persons  other  than 
the  Pit  to  such  equity  of  redemption,  the  deed  of  conveyance  to  be 
settled  by  the  Judge  in  case  the  parties  differ ;  And  thereupon  also 
Ijet  the  Deft  deliver  over  on  oath  &c. — ^liberty  to  apply. — Pearce  v. 
Marrisy  L.  0.,  16  Dec.  1869,  B.  8096;  6  Oh.  227. 


6.  Plaintiff  first  Mortgagee  of  the  Entirety  and  second  of  a  Moiety. 

Pit  was  entitled  to  a  mortgage  on  the  whole  estate,  and,  as  transferee,  to 
a  enbsequent  mortgage  made  by  8.,  one  of  two  co-heirs  of  the  mortgagor 
repreeented  by  the  Deft  L.,  the  other  co-heir  being  represented  by  the 
XteftP. 

AooouNT  of  what  is  due  to  Pit  under  and  by  virtue  of  the  mortgage 
dAted  &c.  (^  first  mortgage),  and  tax  his  costs  as  to  that  mortgage ;  Upon 
payment  by  the  Defts,  or  either  of  them,  of  what  shall  be  certified  to 
l»e  due  to  Pit  on  that  mortgage,  within  &c.,  at  such  &c..  Pit  to  reconvey 
to  Deft  P.,  at  the  Deft's  expense,  one  undivided  moiety  of  the  mort- 
gaged hereditaments ;  but  in  default,  Defts  to  stand  foreclosed — ''  And 
I>eclare  that  in  case  of  such  redemption  the  other  moiety  of  the  mort- 
£^ged  hereditaments  will  remain  in  the  hands  of  the  Pit,  subject  to 
redemption  by  the  Deft  L.,  on  payment  of  what  shall  appear  due  from 
on  the  mortgage  made  by  8.,  as  in  &c.  mentioned,  and  costs ; "  And 
that  caBe— Account  of  what  is  due  to  the  Pit  under  and  by  virtue  of 
•£lEe  last-mentioned  mortgage;  And  on  payment  by  the  Deft  L.  of 
*^rl»at  shall  be  certified  to  be  due  to  the  Pit  as  aforesaid,  within  &c., 
flk^  auch  &c..  Pit  to  convey  that  moiety  to  the  Deft  L.  at  his  expense ; 
pot  in  default  the  Deft  L.  to  stand  foreclosed — ''  But  in  case  the  Deft 
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F.  BhaU  pay  off  the  whole  of  what  BhaU  appear  due  to  the  Pit  on 
said  first  mortgage,  Let  the  Pit  reconvey  the  whole  of  the  mortgaged 
hereditaments  to  the  Deft  P.,  subject  as  to  one  moiety  to  the  directi(m8 
hereinafter  contained ;  And  Declare,  that  in  that  case  the  Pit,  as  stand- 
ing in  the  place  of  S.,  shall  be  entitled  to  redeem  the  Deft  P.  as  to  one 
moiety  of  the  said  hereditaments,  on  payment  of  a  moiety  of  what 
shall  be  certified  to  be  due  on  the  said  first  mortgage,  with  subsequent 
interest  and  costs ;  And  in  that  case  compute  subsequent  interest  on  a 
moiety  of  the  money  that  shall  have  been  so  paid  by  the  Deft  P.,  and 
-tax  his  subsequent  costs ;  And  on  Pit  paying  to  the  Deft  P.  what  aha!l 
be  certified  to  be  due  for  such  moiety,  with  subsequent  interest  and 
costs  within  &c.,  at  such  &c.,  the  Deft  P.  to  convey  one  undiyided 
moiety  of  the  said  hereditaments  to  the  Pit  at  his  expense ;  But  in  de- 
fault, the  action,  as  against  the  Deft  P.,  to  stand  dismissed  with  coBto; 
But  in  case  the  Pit  shall  redeem  the  Deft  P.  as  to  the  last-mentioned 
moiety,  compute  subsequent  interest  on  what  the  Pit  shall  pay  to  Ih^ 
Deft  P.,  and  also  on  what  shall  be  certified  to  be  due  from  the  Deft 
L.  on  the  said  mortgage  made  by  the  said  S.,  and  tax  the  Pit's  subee- 
quent  costs ;  And  upon  the  Deft  L.  paying  to  the  Pit  what  he  shaU 
have  so  paid  to  the  Deft  P.,  with  subsequent  interest  and  costs,  asid 
also  what  shall  be  certified  to  be  due  on  the  mortgage  made  by  the 
said  8.,  within  &c.,  at  such  &c.,  the  Pit  to  reconvey -the  last-mentionfid 
moiety  of  the  said  mortgaged  hereditaments  to  the  Deft  L.,  at  the  ex- 
pense of  the  said  Deft." — But  in  default,  the  Deft  L.  to  be  foredoeed. 
— ^liberty  to  apply. — Reynold  v.  Lotjoe^  L.  C,  14  May,  1748,  B.  47S. 


NOTES. 

As  to  change  of  parties  by  transmission  of  interest  after  the  oommeD£i&- 
ment  of  an  a(£on  under  the  new  practice,  see  0.  xvii,  4 ;  «u».  YoL  I.  p^.  115. 

Upon  the  bankruptoy  of  a  mortgagor  of  a  lease  by  sub-demise,  if  the 
trustee  in  bankruptcy  msclaims  the  lease,  the  original  lessor  may  apply  fa 
an  order  vesting  the  property  in  the  mortgagee,  subject  to  the  same  obliga- 
tions as  the  bankrupt  was  subject  to,  and  if  the  mortgagee  declines  sodi 
an  order,  he  will  be  excluded  from  all  interest  and  security;  ^whether  il 
he  accepts  it,  his  liability  is  that  of  assignee,  or  original  lessee,  quaere:  Bt 
Finley,  Exp,  Clothworkers*  Co.,  21  Q.  B.  D.  476,  0.  A. ;  Exp.  Shilsofi,  A 
Cock,  20  Q.  B.  D.  343;  and  see  Stacey  v.  Hill,  (1901)  1KB.  660,  O.  A. 


Section  XTT> — ^Derivative  Mortgagbs, 

h  Derivative  Mortgagee  v.  Mortgagee  and  Mortgagor, 

1.  AoGOTTirr  of*  what  is  due  to  the  Deft  H.  under  and  by  virtue  of 
his  mortgage,  and  for  his  costs  of  action,  to  be  taxed ;  2.  Aooount  d 
irei^ts  wd  profits  received  by  the  aaid  Deft,  amount  to  be  dedufltsd; 
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8.  Aoooont  of  what  is  due  to  Pit  under  and  by  yirtae  of  his  deiivative 
mortgage,  and  for  his  costs,  such  costs  to  be  taxed ;  4.  Account  of 
lents  and  profits  received  by  Fit ;  amount  to  be  deducted  from  amount 
found  due  to  him ;  **  And  Let,  upon  the  Deft  W.  {^mortgagor)  paying 
to  the  Pit  what  shall  be  certified  to  remain  due  to  him  after  such 
deduction  as  aforesaid,  not  exceeding  what  shall  be  certified  to  be  due 
to  the  Deft  H.,  under  and  by  virtue  of  his  original  mortgage,  and  the 
residue  to  the  Deft  H.,  if  any,  of  what  shall  be  certified  to  remain  due 
on  the  Deft  H.'s  mortgage  within  six  months  after  &c.,  at  such  time 
&c.,  the  Pit  and  the  Deft  H.  reconvey  the  mortgaged  hereditaments, 
free  &c.,  and  deliver  up  all  deeds  &c.  to  the  Deft  W.,  or  as  he  shall 
direct  (appoint) ;  But  in  default  of  the  Deft  W.  paying  to  the  Pit  and 
the  Deft  H.  what  shall  remain  due  as  aforesaid,  by  the  time  aforesaid, 
the  Deft  W.  is  from  thenceforth  to  stand  absolutely  debarred  and 
foreclosed  &o. ;  5.  And  in  case  of  such  foreclosure.  Let  subsequent 
interest  be  computed  on  the  Pit's  derivative  mortgage ;  And  lict  his 
subsequent  costs  be  taxed  &c. ; "  6.  Subsequent  account  of  rents  and 
profits;  Amount  to  be  deducted,  "  And  Let,  upon  the  Deft  H.  paying 
to  the  Pit  what  shall  be  certified  to  remain  due  to  >ii"i  as  afore- 
said, within  three  months  after  &c.,  at  such  &a,  the  Pit  reconvey 
the  said  mortgaged  hereditaments,  free  &c.,  and  deliver  all  deeds  &c. 
to  the  Deft  H.  or  to  whom  he  shall  appoint ;  But  in  default  of  the 
said  Deft  H.  paying  to  the  Pit  &c.y  the  Deft  is  from  thenceforth  to 

stand  absolutely  debarred  and  foreclosed  &o/' — ^Liberty  to  apply. 

Bee  DalUm  v.  WiUwk,  M.  B.,  30  May,  1750,  A.  617  ;  and  see  Hynde  v. 
Tayhr^  L.  0.,  30  June,  1784,  A.  664. 

Por  the  like  decree,  where  both  the  original  and  the  derivative  mortgagee 
wore  Pits,  see  LwA  v.  Thcr^,  M.  R,  12  Jan.  1876,  B.  164. 

For  direction,  in  case  original  mortgagee  should  be  foimd  to  have  been 
ovcnpaid  by  rents,  for  reconveyance,  see  Manning  v.  Markham,  M.  £., 
25  Feb.  1767,  B.  247. 


2.  First  Mortgagee  v.  Second^  and  SecofuiCs  Derivative^  and  Mortgagor 

and  subsequent  Incumbrancers, 

AooousT  of  what  due  to  Pit ;  Account  of  rents  &c. ;  amount  to  be 
deducted ;  Defts  M.  {second  mortgagee)  and  A.  {derivative  mortgagee), 
or  either  of  them,  to  redeem  or  be  foreclosed ;  L:i  case  of  foreclosure 
mbeequent  aooounts  of  interest,  costs,  and  rents;  and  Defts  P.,  H., 
uid  W*  snooessively  to  redeem  or  be  foreclosed;  but  if  M.  or  A. 
■edeem,  aooount  of  subsequent  interest  on  what  they  pay,  and  account 
r£  amoimt  due  to  M.  on  his  original  mortgage,  and  for  his  costs ;  And 
ktooount  of  amount  due  to  A.  on  his  derivative  mortgage,  and  of  his 
oflta  ;  Aooount  of  rents,  and  amount  to  be  deducted,  <*  And  Let,  upon 
die  I>eft  P.  paying  to  the  Deft  A.  what  shall  be  certified  to  remain 
lae  to  him  on  his  derivative  mortgage,  after  such  deduction  as  afore- 
%Md,  not  exceeding  what  shall  be  certified  to  be  due  to  the  Deft  M., 
nd  also  paying  to  the  Deft  M,  what  shall  remain  due  to  bim  on  hia 
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said  mortgage,  after  deducting  wliat  shall  be  so  paid  to  the  Deft  1 
on  his  derivative  mortgage,  and  also  paying  to  the  Defts  M.  and  A., 
or  either  of  them  who  shall  have  paid  the  same,  what  shall  be  certified 
to  be  due  in  respect  of  what  they  or  either  of  them  shall  have  paid  to 
the  Pit  as  aforesaid,  with  interest  &c.,  within  three  months  after  &c, 
at  such  &c.,  Let  the  said  Defts  M.  and  A.  convey  and  assign  the  mort- 
gaged hereditaments,  free  and  clear  of  and  from  all  incumbrances  done 
by  them,  or  either  of  them,  or  any  person  claiming  by,  from,  or  under 
them,  or  either  of  them,  and  deliver  up  all  deeds  &c." — ^But  in  default 
Deft  P.  to  be  foreclosed ;  And  in  case  of  such  foreclosure,  directions 
to  take  the  subsequent  accounts ;  And  Defts  H.  and  W.  succesdTelj 
to  redeem  in  like  manner,  or  be  foreclosed ;  If  P.  redeem,  subseqaent 
accounts,  and  H.  and  W.  successively  to  redeem  him,  or  be  foredoeed; 
If  n.  redeem,  subsequent  accounts,  and  W.  to  redeem  him ;  or  be  fofe- 
closed. — ^Liberty  to  apply. — See  L.  Grimaton  v.  Weohfy,  Lords  Gommn, 
25  Nov.  1783,  A.  Ill ;  Morris  v.  Prime,  M.  E.,  3  Aug.  1775,  B.  648. 


3.  Redemption  Action — Mortgagor  v.  Tramferee  and  his  Deritatitx 

— Costs  of  getting  Possession. 

**  Let  the  following  &c. : — 1.  Account  of  what  is  due  to  the  Deft  0. 
{transferee  of  mortgage)  under  and  by  virtue  of  the  mortgage  in  the 
pleadings  mentioned  (originally  made  to  B.  B.,  by  indentures  dated  fcc, 
and  afterwards,  by  indentures  dated  &c.,  assigned  to  the  Deft  G.),  and 
for  the  costs  of  recovering  possession  of  the  mortgaged  lieredita* 
ments    incurred    by   T.   B.   {executrix),   and  paid  by  the   D^  Q-y 
and  for  his  costs  of    this  action  to  be  taxed  &c. ; "     2.  Acoomit  oi 
repairs  and  lasting  improvements,   and  interest    on  such    impiore- 
ments  after  the  rate  the  mortgage   carries, — amoxmt   to  be  adM 
to  the  mortgage  debt;  3.  Account  of  rents  and  profits  received  hf  \ 
parties    under  whom  Deft  G.   claimed ;    4.  Account    of    rents  aa^ 
profits  received  by  Deft  G.,  with  wilful  default ;  DirectLon  for  taxir 
tion  of  costs  and  payment  by  Pit ;     5.  Occupation  rent    [Toim  8s 
p.  1959] — *'  And  Let  what  shall  appear  to  be  due  on  the  said  a&r&i 
accounts  of  rents  and  profits,  and  occupation  rent,  be  deducted  iroia 
what  shall  appear  to  be  due  to  the  Deft  G.  on  the  first  and  seood 
■accounts  hereinbefore  directed  ;  6.  Let  an  account  be  taken  of  what  a 
due  to  the  Deft  H.  {derivative  mortgagee)  in  respect  of  tlie  derivatn? 
mortgage  from  the  Deft  G.,  and  for  his  costs  of  this  action,  to  be  tasA 
&c. ;  And  Let  what  shall  appear  to  be  due  as  last  aforesaid  be  deducts^  j 
from  what  shall  appear  to  be  due  to  the  Deft  G.,  on  the  sevesd 
(other)  accounts  hereinbefore  directed  " — ^What  shall  be  certified  to  I*  j 
due  to  the  Deft  H.  to  be  paid  to  him,  and  what  shall  be  certified  i^ 
remain  due  to  the  Deft  G.  to  be  paid  to  him — "  And  Ijet,  upon  ^  | 
Pit  paying  to  the  Defts  G.  and  H.  respectively  what    shall  be  • 
certified  to  be  due  to  them  on  the  several  accounts    hex^inb^ct 
directed,  after  such  deductions  as  afbifesaid,  within  six   Bionths  «to 
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&c.,  at  Budi  ftc,  the  Defts  G.  and  H.  convey  and  assign  the  said 
mortgaged  hereditaments,  free  &c. ;  and  deliver  all  deeds  &c.  to  the 
Pit,  or  as  he  shall  direct ;  But  in  default  &c.,  Let  (the  Pit's  bill  [now 
this  action])  thenceforth  stand  dismissed  &c." — ^Liberty  to  apply. — See 
StephiMon  V.  Greeny  M.  R,  14  Feb.  1801,  B.  674. 

In  the  above  decree  it  is  assumed  that  the  amoimt  due  on  the  derivative 
mortga^  will  not  exceed  that  due  on  the  original ;  and  see  remarks  on  this 
decree  m  Fish.  Mort.  920 ;  but  the  decree  seems  correct  in  a  redemption 
action,  as  in  case  the  action  were  dismissed,  the  decree  could  not  proceed  to 
work  oat  the  Deft's  equities. 

For  judgments  for  successive  redemptions  and  foreclosures,  see  Sect,  m., 
eup,  pp.  1979—1984. 


4.  Bedemption  Action — Mortgagor  v.  Mortgagee  and  his  Trustee  in 

Liquidationy  and  Derivative  Mortgagees,^ 

DisMias  the  action  with  costs  except  so  far  as  it  seeks  redemption 

on  payment  of  what  shall  be  due  on  taking  the  accounts  hereinafter 

directed  ;  Tax  the  Defts  their  costs  of  this  action ;  And  Let  the  Pit  pay 

to  the  Deft  B.,  the  trustee  in  liquidation  of  the  late  Deft  G.  [now  the 

trustee  of  the  property  of  G.,  a  bankrupt,  since  deceased],  his  own 

coets  and  also  the  costs  of  the  said  late  Deft,  when  taxed ;  And  Let  the 

following  &c. : — 1.  An  account  of  what  is  due  to  the  Deft  S.,  under 

and  by  virtue  of  the  mortgage  dated  &c.  in  the  pleadings  mentioned, 

originally  made  to  the  late  Deft  G.,  and  by  the  indenture  dated  ^c, 

assigned  to  the  Deft  S.,  and  for  his  costs  of  this  action,  to  be  taxed ; 

2.  An  account  of  what  is  due  to  the  Defts  K.  and  D.  in  respect  of  the 

derivative  mortgages,  dated  &c.,  from  the  Deft  S.  to  the  said  Defts, 

and  in  the  statement  of  defence  of  the  said  Defts  mentioned  ;  And  Let 

Mrhsi  shall  appear  to  be  due  to  the  Defts  K.  and  D.  be  deducted  from 

^wliat  shall  appear  to  be  due  to  the  Deft  S.  on  the  £rst  account  herein- 

l>efore  directed,   and  the  balance  certified;  And  Let  upon  the  Pit 

paying  to  tho  Defts  K.  and  D.  what  shall  be  so  certified  to  be  due  to 

them,  together  with  their  costs  of  this  action  when  taxed,  and  also 

paying  to  the  Deft  8.  the  balance  which  shall  be  certified  to  be  due  to 

liim  after  such  deduction  as  aforesaid,  within  six  months  after  the 

date  of  the  Master's  certificate,  at  such  time  and  place  as  shall  be 

thereby  appointed,  the  Defts  S.,  K.,  and  D.,  convey  and  assign  the 

said  mortgaged  hereditaments  free  and  clear  &c. ;  and  deliver  up  all 

deeds  and  writings  &c. ;  But  in  default  of  the  Pit  paying  to  the  Defts 

jr.  and  D.  what  shall  be  certified  to  be  due  to  them,  and  to  the  Deft  8. 

-^e  balance  which  shall  be  certified  to  be  due  to  him  as  aforesaid  by 

'|;lie  time  aforesaid ;  Let  this  action  thenceforth  stand  dismissed  out  of 

^Iils  Court,  with  costs  to  be  paid  by  the  Pit  to  the  Defts  S.,  K.,  and  D. 

^Ldberty  to  apply. — See  Judd  v.  Green,  V.-O.  B.,  20  Jan.  1876, 

205  ;  8.  C.y  45  L.  J.  Ch.  108 ;  33  L.  T.  597. 


This  decree  assumes,  as  in  Stephenson  v.  Green,  Form  3,  sup.,  that  the 
kount  due  on  the  derivative  will  not  exceed  the  amount  due  upon  the 
^yri^ginal  mortgage. 
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NOTBS. 


To  an  action  by  a  derivatiye  mortgagee  to  f orecloee  the  mortgagor,  the 
original  mortgagee  or,  in  case  of  Ids  death,  his  respresve  must  be  a  party, 
being  interested  in  taking  the  account :  Hohart  v.  Ahhot,  2  P.  Wms.  643. 
But  the  original  mortgagee  may  redeem  the  derivatiye  mortgagee,  and  the 
latter  may  foreclose  the  original  mortgagee  without  making  the  oiiginal 
mortgagor  a  party. 

In  a  redemption  action  b^  the  mortga^r  he  is  entitled,  upon  paying  into 
Court  what  was  due  from  lum  to  the  original  mortgagee,  to  a  reconyeyanoe 
by  all  the  Defts,  without  waiting  until  the  accounts  have  been  taken  and  the 
equities  settled  as  between  the  original  and  deriyatiye  mortgagees :  Lyw/gU 
y.  WeatmacoU,  33  Beay.  417;  Sect.  XYI.,  Form  2,  inf.  p.  2117. 

In  Qurney  y.  Sepptnga,  2  Ph.  40,  where  the  Deft,  a  mortgagee,  had  sub- 
mortgaged  to  the  Pits,  and  also  mortgaged  an  estate  of  his  own  to  them  as 
further  security  for  a  loan,  the  Pits  were  not  entitled  to  restrain  the  Deft  from 
suing  the  original  mortgagor  on  his  coyenant,  except  on  restoring  the  Deft 
his  own  estate  and  releasmg  him  from  all  personal  liability  to  them ;  but  the 
Deft  was  required  to  giye  an  undertaking  to  pay  to  the  Pits  any  money 
recoyered  in  the  action. 


Section  XIII. — Consolidation  op  Mortgages. 

1.  Consolidation  of  Mortgages  against  Purchasers  of  the  Eqwty  of 
Redemption — Successive  Redemptions  and  Foreclosures, 

Declase  that  the  Defts  A.  8.,  W.  S.,  W.  A.  {successive  purehaseri  qf 
the  equities  of  redemption  in  the  several  mortgaged  properties)^  B.  T. 
{mortgagor)^  and  A.  L.  {Jiis  trustee  after  an  annulled  bankruptcy),  ore 
not,  nor  is  any  or  any  one  of  them,  entitled  to  redeem  any  of  the 
mortgaged  premises  comprised  in  any  one  or  more  of  the  indentures, 
dated  &c.,  in  the  pleadings  mentioned,  until  payment  be  made  to  the 
Pit  {mortgagee  and  transferee)  of  what,  on  taking  the  aocoont  hereinaftei 
directed,  shall  be  found  to  be  due  to  him  for  principal  and  interest  (S 
all  the  said  mortgages.  Account  of  what  is  due  to  Pit  under  and  by 
virtue  of  aU  the  aforesaid  mortgages,  dated  &c.,  in  the  pleadings  mo- 
tioned, and  for  his  costs  of  this  action,  such  costs  to  be  taxed  &c.— 
1.  And  upon  the  Deft  A.  8.  paying  to  the  Pit  what  shall  be  certified 
to  be  due  to  him  within  six  months  &c.,  Let  the  Pit  assign  the  premiaes 
comprised  in  the  said  several  mortgage  securities,  dated  &c.,  free  of  all 
incumbrances  &c.,  and  deliver  up  &c.  to  the  said  Deft  A.  8.,  or  to  vhoBL 
he  shall  appoint  &c. ;  but  in  default  of  the  Deft  A.  8.  paying*  to  ^eUt 
what  shall  be  certified  to  be  due  to  him  as  aforesaid  &o..  Deft  A.  S.  to 
be  foreclosed. — [Bights  of  successive  redemption  within  three  mond»» 
and  foreclosure  in  default,  given  to  Defts  W.  8.  and  W.  A.,  and  to 
H.  T.  and  his  trustee,  A.  L.,  in  whose  case  (inasmuch  as  thejr  were  not 
represented  at  the  hearing)  the  assignment  to  be  to  soch  one  of  thflfi 
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as  should  redeem,  and  to  be  without  prejudice  to  the  rights  and 
sqaities  of  R.  T.  and  A.  L.,  as  between  themselves,  in  respect  of  the 
mortgaged  premises ;  the  effect  of  the  order  being  that  A.  S.,  W.  S., 
and  W.  A.  were  on  redemption  to  conyey  only  the  premises  other  than 
those  comprised  in  their  respective  purchases  which  they  retained]  : — 
'*  And  in  case  the  parties  differ  about  the  form  of  any  assignment  to 
be  made  in  pursuance  of  the  directions  aforesaid,  Let  the  same  be 
settled  by  the  Judge ;  And  in  the  event  of  the  Defts  A.  L.  and  H.  T. 
redeeming  the  Pit  or  any  one  of  the  Defts  A.  8.,  W.  8.,  and  W.  A., 
the  Defts  A.  L.  and  B.  T.  to  be  at  liberty  to  apply  to  the  Court  or  at 
Chambers,  aa  they  may  be  advised,  without  notice  to  the  Pit  or  the 
Defts  A.  8.,  "W.  8.,  and  W.  A." — ^Liberty  to  apply  generally. — See 
Btevor  v.  Luck,  V.-O.  W.,  22  July,  1867,  A.  2684  ;  S.  C,  4  Eq. 
687 ;  and  for  the  like  order,  see  Sober  y.  Kempy  6  Ha.  155,  160 ;  Fish. 
Mart  981 ;  and  in/,  p.  2086. 

For  decree  in  suit  by  a  transferee  of  two  separate  mortgages  on  separate 
properties  for  the  second  mortgagae  of  both  to  redeem  both  or  be  foreclosed, 
mliiiat  case  the  mortgagor  to  redeem  or  be  foreclosed,  and  in  case  the  second 
mortgagee  should  rodeem  subsequent  account  of  what  due  to  him,  and 
mortgagor  to  redeem  him  or  be  foreclosed,  see  Vint  v.  Padgett^  Y.-C.  S., 
12  June,  1857,  B.  1178;  1  Giff.  446;  2  D.  &  J.  611. 

For  decree  for  consolidation  of  mortgages  and  successive  redemptions 
where  Pits  were  first  mortgagees  ri843)  of  freeholds  and  leaseholds  for  £200 
and  £400,  and  second  mortgagees  (1845)  for  the  same  £400  on  the  mortgagor's 
diiare  of  residuary  personalty,  subject  to  a  first  mortgage  ^1844)  to  S.  ;  T. 
bad  paid  S.,  and  alleged  an  agreement  to  take  a  transfer,  ana  had  contracted 
(1846)  to  buy  the  reversionary  interest  from  G.,  the  mortgagor ;  and  H.  was 
a  subsequent  incumbrancer;  see  WatU  v.  SymeSf  L.  JJ.,  16  Dec.  1851, 
B.  708 ;  1  D.  M.  &  G.  240. 


2.  Mortgage  of  Two  Estates  separately  by  ofie  Deed  by  same  Mort^ 
gagor — Foreclosure —  Consolidation —  Separate  Redemptions — 
Costs  of  Action. 

XTfoh  the  appeal  of  the  Defts,  and  upon  hearing  counsel  for  the 
appellant  and  for  the  Pits,  Let  so  much  of  the  said  judgment  as  directs 
Cths  usual  foreclosure  judgment  against  the  Defts']  be  discharged,  and  in 
lien  thereof  Let  the  following  account  be  taken: — (1)  An  account  of 
vrltat  Ib  due  to  the  Pits  under  and  by  yirtue  of  the  said  indenture  in 
reepect  of  the  sum  of  £ —  therein  mentioned,  and  for  their  half  costs 
yf  this  action,  and  for  their  costs  of  the  Defts'  counter-claim,  except 
K>  ^BT  as  relates  to  paragraph  3  of  the  prayer  of  such  oounter-daim, 
x»  'be  taxed  &c. — ^Usual  provision  for  redemption  by  Defts  A.  B.  and 
2f.  13.f  and  in  default,  declaration  that  Pits  will  be  absolutely  entitled, 
tx^d  usual  direction  for  Defts  A.  B.  and  0.  D.  to  execute  conyeyanoOi 
^axA  to  stand  f oredosed ;  And  liOt  the  following  account  be  taken : — 
ijM,  aooount  of  what  is  due  to  the  Pits  under  and  by  yirtue  of  the  said 
[^denture  in  respect  of  the  sum  of  £ —  therein  mentioned,  and  for 
Xi^ftx  lialf  coots  of  this  action,  to  be  taxed  &c. — Usual  provision  for 
^d^emptioii  by  Defts  £.  F.  and  O.  H.,  and  in  default  foreclosure.— 
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Let  Deft  X.  pay  to  the  Pits  their  costs  of  the  said  paragraph  3  of  tliQ 
coimter-daim,  to  be  taxed  &c. — De  Cauz  v.  Skipper,  0.  A.,  2  March, 
1886,  A.  396;  S.  C,  31  Ch.  D.  635. 


/. : 


3.  Conaolidution — Redemption  Action — Different  Properties  mart' 
gaged  to  Distinct  Mortgagees — Assignment  of  Equities  of  &- 
demption  by  one  Deed  to  one  Person, 

Deolabe  as  between  the  Fit  and  the  Defts  only,  and  without  preja- 
dice  to  the  rights  of  any  parties  not  represented  here,  that  the  Pit 
cannot  redeem  any  of  the  properties  comprised  in  the  indentures  of 
mortgage  and  further  charge  in  the  first  schedule  to  i^e  statement  of 
defence  mentioned,  or  in  the  indentures  dated  &c.  in  the  statement  of 
defence  mentioned,  until  payment  be  made  to  the  Defts  of  what  in 
taking  the  accounts  hereinafter  directed  shall  be  certified  to  be  due  to 
them  on  all  the  aforesaid  mortgages  other  than  those  upon  [the  pre- 
mises] Nos.  1  and  2,  S.  T. ;  And  Let  the  following  accounts  be  taken, 
that  is  to  say : — 1.  An  account  of  what  is  due  to  the  Defts  under  and 
by  virtue  of  the  indentures  of  mortgage  and  further  charge  in  the 
said  first  schedule  mentioned  other  than  those  upon  Nos.  1  and  2,  S.  T. 
aforesaid,  and  under  and  by  virtue  of  the  said  indentures  dated  &e., 
and  for  their  costs  of  this  action,  to  be  taxed ;  2.  An  account  of  the 
rents  and  profits  of  the  premises  other  than  as  aforesaid  compriaed  in 
the  said  mortgages  received  by  the  Defts  or  any  of  them,  or  whidi 
without  the  wilful  default  of  the  Defts  or  any  of  them  mi^ht  have 
been  so  received ;  And  Let  what  shall  appear  to  be  due  on  such  account 
of  rents  and  profits  be  deducted  from  what  shall  appear  to  be  due 
under  account  No.  1  [and  the  balance  due  to  the  Defts  after  sudi 
deduction  be  certified] ;  And  Let,  upon  the  Fit  paying  to  the  Dehs 
[such  balance]  as  aforesedd  within  six  calendar  months  after  the  date 
of  the  Master's  certificate  at  such  time  and  place  as  shall  be  thereby 
appointed,  the  Defts  [names]  re-assign  the  premises  comprised  in  the 
said  several  mortgage  securities  other  than  as  aforesaid,  free  euid  dear 
of  and  from  all  incumbrances  done  by  them  or  by  any  persons  claimiBg 
by,  from  or  under  them,  and  deliver  up  (upon  oath  if  reqtdred)  a& 
deeds  and  writings  in  their  custody  or  possession  relating  tliezeto  to 
the  Fit  or  to  whom  he  shall  appoint,  but  subject  as  to  the  said  meat- 
gaged  premises  other  than  as  aforesaid  to  such  equity  of  redemptkn 
as  may  be  then  subsisting  therein,  or  in  any  part  thereof,  in  any  other 
person  or  persons,  the  conveyance  and  assignment  of  the  said  moit" 
gaged  premises  to  be  settled  by  the  Judge  in  case  the  paitiee  differ. 
But  in  default  of  the  Fit  paying  to  the  Defts  such  balance  as  aforesaid 
by  the  time  aforesaid  let  this  action  be  dismissed  out  of  this  Coait 
with  costs,  to  be  taxed ;  And  Let  the  Fit  [nam^]  pay  to  the  Defts 
[names']  the  amount  of  their  costs  when  taxed. — ^Liberty  to  apply.— 
Pledge  v.  Carr,  Eomer,  J.,  13  Ap.  1894,  B.  541 ;  (1894)  2  Ch.  328  ;  &  C, 
0.  A.,  12  Nov.  1894,  B.  0449;  (1896)  1  Oh.  61 ;  S.  C.  {sub  nam.  Phi^ 
T.  WhiU\  H.  L.  26  March,  1896 ;  (1896)  A.  0.  187. 
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NOTES. 
OONSOLIBATION  OF  SECITBITIES. 


By  the  Oonyeyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  17,  "a  mortgagor 
seenng  to  redeem  any  one  mortgage  sliaU,  by  virtue  of  this  Act,  be  entitled 
to  do  80  without  paying  any  money  due  under  any  separate  mortgage  made 
by  him,  or  by  any  person  through  whom  he  claims,  on  property  other  than 
that  comprised  in  the  mortgage  which  he  seeks  to  redeem."  But  the  section 
applies  only  if  and  as  far  as  a  contrary  intention  is  not  expressed  in  the 
mortgage  deeds  or  one  of  them,  and  where  the  mortgages  or  one  of  them  are 
or  is  made  after  the  commencement  of  the  Act  (Ist  January,  1882). 

8inoe  the  Act,  in  an  action  to  foreclose  two  distinct  mortgages  not  liable 
to  consolidation,  the  costs  ought  not  to  be  charged  against  eac£  estate,  but 
apportioned  rateably  between  the  two :  De  Caux  v.  Skipper,  Tee  v.  De  Caux, 
31  Ch.  D.  635,  G.  A. ;  see  Form  2,  sup,  p.  2083. 

Independently  of  this  Act,  the  establisned  rule  is  that  where  distinct  estates 
of  different  values  are  separately  mortgaged  as  securities  for  distinct  debts, 
or  successively  to  secure  the  same  debt  with  further  adveuaces,  by  one  mort- 
gagor to  the  same  mortgagee,  the  latter  has  a  right  to  consolidate,  i.e.,  to 
hold  all  the  estates  as  a  security  for  the  aggregate  of  all  the  debts,  and  to 
require  that,  if  the  smaller  estate  will  not  pay  the  whole  debt,  the  mortgagor 
ahaU  not  redeem  the  more  valuable  without  also  paying  the  debt  which  is 
secured  upon  the  less  valuable  estate,  i.e.,  he  cannot  redeem  one  without 
redeeming  all :  Jones  v.  Smithy  2  Ves.  jun.  376 ;  Beevor  v.  Luck,  4  Eq.  537. 
And  80  soon  as  several  mortgages  have  become  united  in  title,  the  holder 
of  them  ac<juires  a  right  te  consolidate  not  only  as  against  the  mortgagor,  but 
also  as  agamst  any  assignee  in  whom  the  several  equities  of  redemption  have 
become  united  in  title,  and  it  matters  not  that  the  assignment  was  com- 
pleted before  the  mortgages  became  so  united :  Pledge  v.  White,  (1896)  A.  0. 
187,  H.  L.,  affirming  S.  C.  {nom.  Pledge  v.  Carr),  (1894)  2  Ch.  328;  (1895) 
1  Ch.  51,  C.  A. ;  Form  3,  p.  2084,  sup. 

And  whether  the  securities  be  legal  or  equitable,  and  whether  the  suit 
be  for  foreclosure  or  redemption,  the  morte;agor  must  pay  all  that  is  due, 
or  be  foreclosed:  Watts  v.  Symes,  1  D.  Mi  &  G.  240;  Stlhy  v.  Pomfret 
3  D.  F.  &  J.  595 ;  IJ.  &  H.  336  (followed  in  Cummins  v.  Fletcher,  V.-C.  H., 
28  W.  B.  272;  reversed,  C.  A.,  28  W.  B.  772;  14  Ch.  D.  699;  Francis  v. 
Barrison,  North,  J.,  43  Ch.  D.  183 ;  38  W.  B.  329 ;  overruling,  it  seems, 
Holmes  v.  Turner,  7  Ha.  367,  n. ;  Smeathman  v.  Bray,  15  Jur,  1051) ;  and  it 
lias  been  held  that  it  makes  no  difference  whether  the  securities  are  held  by  the 
same  person,  or  in  trust  for  the  same  person :  Tassell  v.  Smith,  2D.  &  J.  713 
(Mxi  qu.;  see  Jfe  RaggeU,  Exp,  Williams,  16  Ch.  D.  117,  C.  A.;  Mills  v. 
Jennings,  13  Ch.  D.  639,  C.  A, ;  S,  C,  sub  nom.,  Jennings  v.  Jwdan,  6  App. 
CSa.  680,  C.  A.);  or  whether  the  person  consolidating  me  securities  has,  or 
not,  notice  of  any  intervening  mortgage:  Vint  v.  Padgett,  2D.  &  J.  611 ; 
Mnd  the  doctrine  of  this  and  other  cases  te  the  same  effect  has  been  teo  long 
established  to  be  now  overthrown :  Pledge  v.  White,  sup, ;  and  see  Beevor  v. 
Jjuck^  4  Eq.  537,  546 ;  Tweedale  v.  T.,  23  Beav.  341. 

The  rule  applies  against  persons  concurring  and  mortgaging  their  own 

firoperty  as  sureties :  Bee  Be  Toogood,  61  L.  T.  19 ;  and  may  appfy  as  against 
he  purchaser  of  the  equity  of  redemption  of  one  of  two  estates  in  mortgage : 
^^acp.  Carter,  Amb.  733 ;  Trihourg  v.  L,  Pomfret,  lb,,  n. ;  Ires<m  v.  Denn,  2 
4LJoji,  425 ;  and  as  against  a  puisne  mortgagee  of  one  of  the  properties  this 
^-i^ht  is  not  affected  by  the  circumstance  that  such  puisne  mortgagee  is 
•^neally  prior  in  date,  and  merely  postponed  bv  the  operation  of  a  Begistry 
^^^ct,  and  does  not,  like  the  right  to  tack,  <lepend  upon  possession  of  the 
%^^  estate :  Neue  v.  Pennell,  2  M.  &  M.  170. 

The  right  of  a  first  mortgagee  passes  to  a  second  on  payment  by  the 

,tter;  thus,  where  three  estates.  A.,  B.,  and  C,  were  mortgaged  together, 

n  A.  and  B.  mortgaged  separately,  and  C.  sold ;  the  second  mortgagee 

A.  paying  off  the  first  incumbrancer  may  hold  all  the  estates  against 

I  second  mortgagee  of  B.  and  the  purchaser  of  C.  until  paid  his  own 

)bt,  and  what  he  paid  to  the  first  mortgagee :  TiUey  y.  Daviea,  2  Y.  &  C.  C. 

3,  399,  n. 
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But  the  assign  of  an  equity  of  redemption  takes  subject  only  to  existmg 
equities  (actual  or  inchoate),  and  as  gainst  him  there  can  be  no  consolida- 
tion of  a  mortgage  by  the  assignor  subsequently  created  on  another  estate: 
Jennings  v.  Jordan,  6  App.  Ca.  698;   8.  O,,   Vi  Ch.  D.  639,   C.  A.  (nom. 
Mills  V.  Jennings  (overruhng  Tassell  v.  Smith,  2  D.  &  J.  713) ;  Baker  y,  Oraif, 
1  Ch.  D.  491  ;  nor  can  the  imion  of  two  mortgages,  made  by  the  same 
mortgagor,  affect  a  preyious  assignee  of  one  of  the  equities  only :   Barter  t. 
ColmaUf  19  Ch.  D.  630;  Jennings  v.  JordaUy  sup,,  questioning  Beevor  y,  Ludy 
4  Eg.  357 ;  Bird  v.  Wrm,  33  Ch.  D.  216  ;  Pledge  v.  White,  (1896)  1  A.  C.  187, 
H.  L. ;   nor  can  there  be  consolidation  by  a  mortgagee  as  against  peisons 
claiming  under  a  voluntary  settlement  made  by  the  mortgagor  preyionsly  to 
the  mort^ajBpe :  Re  WMampton  Estate,  26  Ch.  D.  391 ;  nor  where  the  proper^ 
comprised  in  one  of  the  mortgages  has  ceased  to  exist,  e.g,,  by  disclaimer  of 
lease  by  trustee  in  bankruptcy :   Be  Raggett,  Exp,  Williams,  16  Ch.  D.  117, 
0.  A. ;  Banner  v.  Berridae,  18  Ch.  D.  254  ;  nor  unless  there  has  been  de&nli 
in  pa3nnent  made  on  bot&  the  securities  in  right  of  which  the  consolidaticm  is 
claimed  :  Cummins  v.  Fletcher,  14  Ch.  D.  699,  C.  A. ;   nor  of  a  mortgage  by 
one  for  his  own  debt,  with  a  mortgage  by  him  and  his  partner  for  a  partner- 
ship debt :    Cummins  v.  Fletcher,  sup, ;   and  qucere  whether  as  between  a 
mortgage  by  threepersons  and  another  by  two  of  them  in  trust  for  the  thiee: 
Re  Raggett,  Exp,  Williams,  16  Ch.  D.  117,  C.  A. ;   or  whether  there  can  be 
any  consolidation  of  several  mortgages  unless  the  several  equities  of  redemp- 
tion have  been  at  some  time  united :  Pledge  v.  White,  sujp. 

And  where  a  new  mortgage  was  effected  merely  with  the  intention  of 
giving  a  certain  priority,  it  was  held  not  to  confer  a  right  to  consolidate  i^ 
attaching  to  the  old  mortgage :  Bird  v.  Wren,  33  Ch.  D.  215 ;  secus,  when 
the  new  mortgage  was  in  continuation  of  the  old :  Squire  v.  Purdoe^  W.  N. 
(9C0  153  ;  40  W.  E.  166  ;  66  L.  T.  243. 

A.,  having  mortgsiged  X.,  Y.,  and  Z.  to  B.,  contracted  to  sell  X.  to  C, 
and  subsequentiy  mortgaged  Y.  and  Z.  and  other  properties  to  D.  and  E 
C,  having  paid  off  and  got  a  transfer  of  B.'s  mortgage,  was  held  entitled  to 
specific  performance  of  his  agreement  to  purchase  A. ;  to  compel  paymeot 
by  the  subsequent  incumbrancers  of  the  whole  amount  due  to  him  upon 
B.'s transferred  mortgage;  and  on  redemption  according  to  their  priorities 
by  D.,  E.,  or  F.  (devisee  and  represve  of  A.),  to  whom  successiYe  rights  d 
redemption  were  given,  Y.  and  Z.  were  to  be  assigned,  and  in  defamt  eoc- 
cessive  foreclosures :  see  Sober  v.  Kemp,  6  Ha.  155, 160 ;  Fish.  Mort.  581, 981. 
For  the  distinction  between  the  right  to  consolidate  securitiee,  ».f.,  to 
unite,  and  hold  united,  securities  on  different  estates,  each  specifically  lia\ite 
for  a  particular  debt  until  payment  of  the  debts  diarged  on  both  of  them ; 
and  the  right  of  tacking,  i.e.,  of  obtaining  for  a  subsequent  incumbruice 
priority  over  intervening  incumbrances  on  the  same  property,  by  gettzi^ 
a  conveyance  of  the  legal  estate  of  the  first  mortgagee,  see  Fish.  Mort  577 
et  seq,;  Bobbins,  855;  and  Sect.  XV.,  in/,  pp.  2113  et  seq. 


Section  XIV. — Marshalling  Sectjritibs. 

1.  Marshalling  Secunties  in  favour  of  Second  Mortgagee  as  a^ind 
a  Surety  tohOy  on  Payment  of  First  Mortgagee's  Debt^  ha^  hei 
transferred  to  Aim  a  Security  not  included  in  that  of  Seotmi 
Mortgagee. 

14  January,  1851.  Mortgage  to  M.  of  chattels,  and  also  of  t^ro  policies  » 
the  life  of  A.,  the  mortgagor,  whose  mother,  now  represented  by  Ddt  B^ 
joined  in  the  mortga^  as  a  surety. 

25  March,  1852.    Second  mortgage  to  C.  (Pit)  of  the  chattels. 

1853.  Sale  of  the  chattels  by  M.,  and  action  in  Q.  B.  Div.  againsl  E. 
as  surety,  for  balance  of  the  debt. — ^Action  defended  and  laige  oosts  incumL 
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1856.  Transfer  by  M.  of  the  two  policies  to  B.  in  oonsideiation  of  his  pay- 
ment of  fhe  balance  of  M-'s  debt. 

1859.  Beatii  of  A.  and  receipt  of  policy  moneys  by  B. 

Upon  bill  by  0.,  whose  security  was  exhausted  in  part  payment  of  M.'s 
debt^  to  Tnarahal  the  seouritiee  as  against  B.,  the  lollowing  decree  was 
made:—  • 

Dbolabe  that  the  Pit  0.  is  entitled,  to  the  extent  of  the  value  of  tbe 
property  comprised  in  the  indenture  dated  the  25tli  March,  1852,  being 
the  Fit's  seouriiy  in  the  pleadings  mentioned,  received  by  M.  {Jlrst 
mortgagee)^  in  the  pleadings  named,  to  have  the  balance  of  the  moneys 
received  by  Deft  {the  surety)  in  respect  of  the  property  comprised  in  the 
indenture  dated  the  14th  January,  1851,  in  the  pleadings  mentioned, 
after  satisfying  what  was  due  under  the  last-mentioned  indenture  for 
principal,  interest  and  costs,  and  the  costs  of  M.  {the  Pit  in  the  action 
in  the  Queen^s  Bench  Division),  applied  in  or  towards  satisfaction  of  the 
moneys  due  upon  the  Fit's  said  security,  and  that  the  Deft  is  a  trustee 
of  such  balance  for  the  Pit ;  And  Let  the  following  &c. : — 1.  An  account 
of  what  is  due  to  the  Pit  under  and  by  virtue  of  his  said  security ; 
2.  An  account  of  the  value  of  the  property  comprised  in  the  Plf  s  said 
security  which  has  been  received  by  M.  or  by  any  person  by  or  for  him 
or  his  order  or  use ;  3.  An  account  of  all  moneys  received  by  the  Deft 
or  by  any  other  person  or  persons  by  or  for  his  order  or  use  in  respect 
of  the  property  comprised  in  the  said  indenture  dated  the  14th  January, 
1851,  and  of  the  balance  of  such  last-mentioned  receipts  remaining  in 
the  Deff  B  handB,  or  for  which  he  is  accountable,  after  satisfying  what 
was  due  upon  the  said  security  dated  the  14th  January,  1851,  and  the 
costs  of  M.  in  the  said  action  in  the  Queen's  Bench  Division,  and  in 
taking  the  said  account  the  Deft  is  to  be  allowed  all  moneys  paid  for 
the  purchase  of  stock,  with  such  balance  or  any  part  thereof,  and  is  to 
be  charged  with  interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the  unin- 
veeted  balances  from  time  to  time  in  his  hands,  and  is  to  be  allowed  all 
siuns  of  money  paid  by  him  for  or  on  account  of  the  premiums  on  the 
policies  of  assurance  assigned  to  him  as  in  the  pleadings  mentioned, 
together  with  interest  on  the  same  sums  at  the  rate  of  £4  p.  c.  per  ann. 
from  the  dates  of  payment  of  the  same  respectively,  and  also  all  proper 
ooetB  and  expenses  incurred  by  him  in  relation  to  the  assignment  to 
bim  of  the  said  policies ;  Let  the  Deft  B.  within  thirty-one  days  after 
the  date  of  the  Master's  certificate,  transfer  to  the  Pit  so  much  of 
the  balance  which  shall  be  certified  to  be  due  on  taking  the  said 
aooonnta  as  shall  consist  of  stock  purchased  as  aforesaid,   and  pay 
to   the  Fit  so  much  of  the  said  balance  as  shall  consist  of  cash, 
together  with  interest  on  such  cash  balance  at  the  rate  of  £4  p.  o. 
per  ann.  from  the  date  of  the  said  certificate  until  payment;   Let 
iJte  Deft  B.  pay  to  the  Pit  his  costs  of  this  action  up  to  and  inclu- 
m^e  of  the  hearing,  such  costs  to  be  taxed  &c. — ^Liberty  to  apply. — 
See  South  y.  Bloxatn^  Y.-O.  W.,  27  March,  1865,  B.  758;  2  H.  &  M. 
457. 

▼ox.,  m.  6  T 
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2.  Policy  Moneys  marshalled  in  fawmr  of  a  Surety  from  whom  tint 
Debt  secured  by  one  of  several  Mortgaged  Policies  has  been 
recovered. 

Hax  costs  of  Pit  (the  surety)  and  of  Defts,  the  S.  Idle  Assuranoe  Oo. 
(mortgagees),  including  in  the  costs  of  the  Pit  his  costs  incurred  ia  the 
action  in  the  Queen's  Bench  Division  in  the  pleadings  mentioned;  And 
Let  DeftSi  the  S.  &c.  Co.,  retain  their  said  costs  out  of  the  £ —  due 
from  them  for  interest  on  the  £ —  in  their  answer  mentioned. — [Add 
Payment  Schedule,  directing  sale  of  stock  in  Court,  and  payment  ot 
the  residue  of  the  costs,  if  any,  of  the  S.  &c.  Co.  and  the  coats  of  ike 
Pit ;  and  in  the  next  place,  of  £1,047  I2s,  6d.  to  the  Pit,  b^g  the  total 
amount  of  the  three  several  sxmis  of  £500  and  £500  and  £47  I2s,6d, 
paid  by  the  Pit,  and  also  £207  7«.,  being  interest  thereon  respedivalj 
from  the  respective  days  on  which  the  said  sums  were  reepectivelj 
paid,  to  the  date  of  this  order,  together  with  further  interest  on  &e 
said  sum  of  £1,047  I2s.  6d.  from  Uie  date  of  this  order,  at  the  rate  of 
£4  p.  c,  or,  if  deficient,  the  whole  to  be  paid  to  the  Pit  on  aocoiuil» 
and  the  residue  (if  any)  to  the  Deft  D.  as  the  assignee  of  the  estate 
and  effects  of  T.  deceased  {mortgagor)^  the  bankrupt  in  the  pleadings 
mentioned.] — See  Heyman  v.  Dubois^  Y.-O.  B.,  8  Nov.  1871,  A.  3321; 
S,  C,  13  Eq.  158. 


3.  Securities  marshalled  in  favour  of  Persons  claiming  under  a  Vokm^ 

tary  Settlement  prior  to  the  Mortgage. 

Deolabe  that  as  between  the  persons  entitled  to  the  estates  oompnBei 
in  the  (voluntary)  settlement  dated  &o.  (28th  Nov.  1829),  and  themoii- 
gages  dated  &c.  (1845  and  1853),  and  the  persons  entitled  to  the  un- 
settled estate  comprised  in  the  said  mortgage  dated  &c.,  the  penoni 
entitled  to  the  said  settled  estates  were  at  the  time  of  the  sale  of  &i 
said  settled  and  unsettled  estates  entitled  to  have  the  said  settled  eetata 
exonerated  out  of  the  said  unsettled  estates  so  far  as  the  same  wofii 
extend,  from  and  in  respect  of  such  mortgages ;  And  it  bein^  admitted 
that  the  sum  of  £8,000  by  the  Master's  certificate  appearing  to  hsf* 
been  produced  by  the  sale  of  the  settled  estates  correctly  zepresenii 
the  value  thereof,  and  that  the  sum  of  £3,000  by  the  said  ceaUBcs^ 
appearing  to  have  been  produced  by  the  sale  of  the  unsettled  eetaSft 
correctly  represents  the  value  thereof,  and  that  the  amoimt  paid  is 
respect  of  the  said  mortgage  was  the  sum  of  £6,000 ;  Declare  that  tfe 
£4,000  cash  appearing  by  the  said  certificate  to  be  the  balance  of  fti 
purchase-money  of  the  whole  of  the  estates,  as  well  settled 
after  satisfaction  of  the  said  mortgage,  is  to  be  taken  as 
pro  ianio  the  said  settled  estates,  and  as  belonging  to  the  peraona  vi» 
at  the  time  of  the  sale  thereof  were  entitled  to  those  estatee,  and  Ail 
so  much  of  the  £ —  Consols  in  Court  &c.  as  represents  inoome  waas^ 
from  the  investment  of  the  said  £4,000  is  to  be  taken  as  reproacmtay 
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pro  tanio  the  Tents  of  the  said  settled  estates  and  as  belonging  to  the 
persons  who  at  the  time  of  sach  sale  were  entitled  to  the  said  rents. — 
Tax  costs. — ^Declare  that  the  persons  who  were  entitled  to  the 
said  settled  estates  at  the  time  of  the  sale  thereof  are,  nnder  the 
covenants  in  the  said  settlement  contained,  entitled  to  have  satis- 
faction out  of  the  testator's  estate  after  payment  of  the  testator's 
debts  ftc.  in  priority  to  all  legatees  and  devisees,  for  the  difference 
between  their  shares  in  the  said  £4,000  and  their  shares  in  the  said 
jB8,000,  and  for  all  other  damages,  if  any,  occasioned  to  them  respec- 
tively by  the  said  mortgage. — ^Directions  to  get  in  testator's  estate  and 
to  pay  his  debts. — Dedare  that  the  residue  of  the  testator's  estate  is 
liable  to  satisfy  the  claims  of  the  persons  entitled  to  the  said  settled 
estates  in  respect  of  the  said  covenants  in  the  said  settlement  contained. 
— ^Directions  for  division  of  the  residue  accordingly. — Order  funds  to 
be  dealt  with  as  directed  in  the  payment  schedule  hereto, — ^Adjourn 
fte. — ^liberty  to  apply. 

{Intert  (inter  alia)  in  Payment  Schedule.) 


Fay  ooste  to  be  taxed  under  this  osder 

DiTide  reddue  of  fund  and  pay  and 
caJTy  OTer  as  under. 

Fky  one-tenth •.••••••••••• 

CSaxxy  OTBT  two-tenths •••••...• 


A.  B.,  of  fto. 
The  aoootint  of  ftc. 


£  9,  d. 


£  8,  d. 


R$  HaUe%  Eiiate,  Halee  v.  Cox,  M.  B.,  20  July,  1868,  A.  1622; 
3.  C,  82  Beav.  118. 


4.  Judgment  tporking  out  Right  of  Marshalling  as  between 

Mortgagees. 

I>BOiJLBB  that  the  Pit  is  entitled  to  redeem  the  securities  comprised 

in  the  indentures  of  mortgage  dated  the  —  day  of  —  in  the  pleadings 

mentioned,  being  the  properties  in  the  statement  of  claim  referred 

to  aA  the  ''  paper  mills  "  and  the  ''  reversionaty  interest "  ;  And  order 

and  adjudge  &c. ;  And  Let  the  following  &c. :  1.  An  account  of  what  is 

due  to  the  Deft  J.  H.  under  and  by  virtue  of  the  said  mortgages  and 

taar  ooets  of  action  so  far  as  relates  to  such  mortgages  to  be  taxed, 

And  certify  the  total  amount  due  to  the  Deft  J.  H. ;  And  Let,  upon 

the  Fit  paying  to  the  Deft  J.  H.  such  total  amount  within  six  calendar 

Docmihs  Ac.,  the  Deft  J.  H.  execute  all  proper  instruments  for  con- 

reryxxig  and  assigning  to  the  Pit  the  paper  mills  and  the  reversionary 

^i:terest  comprised  in  the  said  mortgage  securities  subject,  as  to  the 

paper  mills,  to  such  equity  of  redemption  as  may  be  then  subsisting  in 

lyy  person  or  persons,  free  and  dear  of  and  from  all  incumbrances  done 

fy  tlie  Deft  J.  H.  or  his  testator  W.  H.  in  the  pleadings  named,  or  by 

nj^  person  or  persons  claiming  by,  from,  or  under  them,  or  either  of 

and  as  to  the  reversionary  interest  absolutely;  And  Let  the 

J*.  EL  deliver  up  (on  oath  if  required)  to  the  Pit  all  the  title  deeds 
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&c.  relating  to  the  paper  mills  and  the  reversionaiy  interest,  except 
subsequent  mortgages,  such  conTeyanoe  and  assignment  to  be  settled 
by  the  Judge  in  case  the  parties  difEer;    And  thereupon  Let  die 
£(564  16f .  6</.)  New  Consols,  the  £(5,326  4«.  ^d.)  India  3  p.  c.  Stock,  and 
the  £(81  Is,  9d.)  respectiyely  in  Court  to  the  credit  of  this  action,  and 
any  accumulations  of  dividends,  hereinafter  called  ''the  funds  in  Court,^^ 
representing  the  balance  of  the  reversionaty  interest,  be  transfefrred 
and  paid  to  the  Pit. — ^And  in  that  case  liberiy  for  the  Pit  to  apply  for 
such  transfer  and  payment. — ^But  in  default  of  such  redemption  dismitf 
this  action  against  Ihe  Defts  J.  H.,  F.  Q.  M.,  0.  J.  H.,  M.  E.,  B.  anii 
F.,  and  F.  P.  {aU  the  continuing  Defts) ;  And  in  that  case,  It  is  ordered 
that  the  funds  in  Court  be  carried  over  to  the  credit  of  M,  t.  E^ 
1890,  M.  1474;  And  in  that  case  any  of  the  parties  claiming  to  be 
interested  in  the  funds  in  Court  are  to  be  at  liberty  to  apply  for  sudi 
canying  over  as  they  may  be  advised ;  But  in  case  of  redemption  by 
the  Pit,  2.  It  is  ordered  that  an  inquiry  be  made  what  proportion  oi  &8 
amount  so  paid  by  the  Pit,  and  of  his  costs  of  action  to  be  taxed,  ought 
to  be  borne  by  ''  the  funds  in  Court "  and  the  paper  mills  reepectiTci^, 
having  regard  to  the  respective  values  thereof  at  the  date  of  sodi 
redemption;  And  declare  that  the  Pit  is  entitled  to  hold  the  sa^ 
paper  mills  as  security  for  the  proportion  of  the  amount  so  paid  bj 
him  as  aforesaid  and  of  his  costs,  which  shall  be  certified  as  proper  to 
be  borne  by  the  paper  mills ;  And  compute  subsequent  interest  on  the 
proportion  of  the  amount  so  paid  by  the  Pit  which  shall  be  oeirt3&e&  aa 
proper  to  be  borne  by  the  paper  mills  at  5  p.  c.  per  ann.  froDQ.  the  data 
of  redemption ;  And  certify  the  total  amount  for  which  the  Pit  wi&Yte 
entitled  to  hold  the  paper  mills  as  security  in  respect  of  the  propoiiioi 
of  the  amount  so  paid  by  him  to  the  Deft  J.  H.,  and  of  the  Pit's  ooii^ 
of  action  which  shall  be  certified  to  be  proper  to  be  borne  by  tbe 
paper  mills,  and  for  subsequent  interest  so  to  be  computed ;  An&lA 
upon  the  Defts  J.  H.,  F.  G.  M.,  C.  J.  H.,  M.  F.,  and  B.  and  F^  er 
any  of  them,  paying  to  the  Pit  such  total  amount  within  six  montiiB  btn 
the  Pit  F.  F.  execute  all  proper  instruments  for  conveying^  the  papar 
mills  to  the  Defts  or  Deft  so  redeeming  free  and  dear  of  and  iitxa  sA 
incumbrances  done  by  the  Pit  or  any  person  or  persons  olj^i-miwy  1^ 
from,  or  under  him,  but  subject  to  such  equity  of  redemptiofn  as  ibbJ 
be  subsisting  therein  in  any  other  person  or  persons,  and  deliver  19 
(on  oath  if  required)  all  title  deeds  &c.  relating  to  the  papeir  Ttiffln  tote 
Defts  or  Deft  so  redeeming,  such  conveyance  to  be  settled  by  d* 
Judge  in  case  the  parties  differ;  liberty  for  the  Defts   or  I>eft* 
redeeming  to  apply  as  to  adding  further  accounts  and  inq^mries  tfi 
generally,  and  on  such  application  it  is  not  to  be  incmnlyeiit  oa  thi 
Defts  or  Deft  so  applying  to  give  notice  to  the  Pit  of  such,  a: 
But  Let,  in  default  of  such  redemption  as  last  aforesaid  'by  the 
or  any  of  them,  the  Defts  J.  H.,  F.  G.  M.,  C.  J.  H.,  M.  F.  aad  B> 
and  F.,  stand  absolutely  debarred  and  foreclosed  of  and  from  all  ti|^ 
title,  interest,  and  equity  of  redemption,  in  the  pai>er  mills  and  n^ 
part  thereof ;  Liberty  for  the  Defts,  J.  H.,  F.  G.  M.,  O*  J.  H^  H.  1, 
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and  E.  and  F.,  to  add  to  their  respectiTe  securities  their  oosts  of  action 
BO  &r  as  the  same  shall  not  be  paid  by  the  Pit  in  the  eyent  of  his 
failing  to  redeem  under  this  order,  or  so  far  as  such  oosts  are  not 
otherwise  proyided  for  by  this  order. — ^liberty  for  any  of  the  parties 
to  this  action  to  adopt  any  of  the  proceedings  and  accounts  in  the 
action  of  M.  v.  H,,  1890,  M.  1474.— And  Let  the  time  fixed  for  re- 
demption by  the  Pits  in  such  last-mentioned  action  be  extended  until 
it  shall  be  known  whether  or  not  the  Pit  in  this  action  will  redeem 
under  this  order. — ^liberty  to  apply. — See  Flint  v.  Howard^  Eomer,  J., 
8 Nov.  1892,  A.;  S.  C,  0.  A.,  20  Feb.  1893,  A.  250;  (1893)  2 Ch.  64, 
CA. 

NOTES. 

If  a  person  haying  two  estates  or  funds  mort^aees  both  to  A.,  and  after- 
wards  one  of  them  only  to  B.,  A.,  who  has  a  rignt  to  resort  to  both  pro- 
perties, shall  take  bis  satisfaction  first  out  of  that  upon  which  B.  has  no 
daim  to  resort :  see  Dolphin  y.  Aylvoard,  L.  B.  4  H.  L.  486,  505 ;  Lanoy  v. 
D.  Aihol,  2  Atk.  444 ;  Aldrieh y.  Cooper,  2  L.  0.  Bq.  (6th  ed.)  82 :  1 L.  0.  Eq. 
(7th  ed.)  36 ;  A.  G.  y.  TyndaU,  2  Amb.  614. 

And  a  person  having  a  portion  charged  on  one  of  two  mortgaged  estates 
may  compel  the  mortgagee  to  resort  to  the  other :  L,  Rcmdiffe  y.  Parkijis, 
6  Dow,  216;  Hales  y.  Cox,  32  Beay.  118,  Form  3,  wp,  p.  2088;  and  see 
Tidd  V.  IMer,  10  Ha.  157 ;  3  D.  M.  &  G.  872. 

But  the  doctrine  will  not  apply  where  there  are  two  funds  standing  upon  a 
different  footing,  and  so  as  to  compel  a  person  haying  a  higher  and  a  lower 
right  against  tne  same  fund  to  retire  from  tke  higher  n^ht;  therefore, 
ereditors  havins'  a  right  of  set-ofl  against  two  funds,  and  a  hen  on  one  only 
for  the  same  debt,  were  justified  in  exerciBing  their  lien  to  the  prejudice  of 
an  assignee  who  could  only  resort  to  that  rand :  Webb  y.  Smith,  30  Ch.  D. 
192,  O.  A. ;  and  see  The  Arab,  5  Jur.  N.  S.  417.    But  where  property  was 
mortgaged  first  to  a  building  society,  and  then  to  A»,  and  all  the  otiier  pro- 
perty of  the  mortgagor  was  assigned  to  B.,  and  the  building  society  sold  and 
repaid  themselyes  wholly  out  of  the  proceeds,  but  retained  subscriptions  paid 
by  the  mortga^por,  which  they  might  naye  taken  in  payment  of  the  mortgage 
debt,  the  doctrme  of  TnaTBhailiTig  was  applied  as  between  A.  and  B.,  and  Se 
repayments  to  the  society  were  apportioned  rateably  between  the  mortgaged 
pioperhr  and  the  subscriptions:   Moxon  y.  BerJeeley  Building  Society,  59 
L.  J.  GL  534 ;  62  L.  T.  250. 

And  where  there  is  a  specific  chaige  on  one  property,  and  a  general  hen 
{e.g.f  of  a  CO.  on  shares  of  members  indebted  to  tnem)  on  another  propOTty  to 
eecors  the  same  sum,  the  devisee  of  the  property  spedfioally  charged  is  not 
entitled  to  have  the  debt  apportioned  rateably  oyer  the  two  prop^ties :  Re 
J>unlopt  D.  y.  D.,  21  Ch.  D.  583,  0.  A. ;  and  see  Qray  y.  Btom,  W.  N.  (93) 

133. 

The  right  to  marshal  securities  is  applicable  as  a^^ainstthe  surety  to  whom, 
on   payment  of  the  balance,  they  have  been  assigned:   Sovih  y,  Bloxam, 

8  H.  A  M.  457 ;  Heyman  y.  Dubois,  13  Eq.  158,  sup,  Forms  1,  2. 

The  Court  wdl  not  marshal  securities  between  two  persons  to  the  prejudice 
kf  other  parties  interested  in  either  estate;  thus,  m  Barnes  y.  Bacster,  1 
Zm  A  C.  C.  401,  where  estate  X.  was  mortga^;ed  to  A.,  then  to  B.,  then 
letatee  X.  and  Y.  to  A.,  then  both  to  C,  all  havmg  notice ;  the  Court  refused 

9  tlirow  A/s  mortgages  upon  estate  Y.  only,  in  order  to  leave  X.  clear  for 
|«,  Imt  decreed  A.'s  mortgages  to  be  borne  rateably  by  the  two  estates 
eoording  to  their  value :  see  also  Bugden  v.  Bignold,  2  Y.  &  C.  C.  377 ; 
Veiiemiey  y.  L.  Mwningtm,  17  W.  B.  355 ;  Trumpet  v.  T.,  14  Eq.  295 ;  Flint 
,  I£<yu?aTd,  (1893)  2  Ch.  54,  C.  A. ;  Form  4,  sup. 

J^ri.^  when  a  toird  mortgage  is  merely  an  assignment  of  the  surplus  of 
c^ypeTtdes  A.  and  B.,  after  payment  of  the  debts  secured  by  the  previous 
icyrt^a^es,  B.,  though  not  included  in  the  second  mortgagee's  security,  must 
y  Ajjplied  in  satufaction  of  his  debt  in  full  in  priority  to  the  third  mortgagee, 
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A.  having  been  already  exhausted  in  payment  of  the  first  mortgagee's 
Mawer^a  Trust,  8  Eq.  110. 

Where  a  judgment  debtor  settled  for  value  part  of  his  estates,  and  then 
contracted  other  judgment  debts,  the  judgment  creditors  subsequent  to  the 
settlement  were  not  allowed  to  throw  tiie  prior  creditors  on  the  settled 
estates,  so  as  to  leave  the  unsettled  estates  ctear,  to  the  injury  of  daimantB 
under  the  settlement ;  but  the  latter,  having  a  covenant  from  the  8etlil0C 
against  incumbrances,  succeeded  in  throwing  the  prior  creditors  upon  ^ 
unsettled  estates,  to  the  exoneration  of  the  settled :  AiferaU  v.  Wadey  LL  k 
G.  t.  Sugd.  252.    The  effect  of  this  decision  is  stated  in  Sugd.  V.  &  P.  146. 
to  be,  that  where  there  is  upon  the  first  sale  a  mere  concealment  ol 
the  judgment,  or,  a  fortiori,  if  there  is  a  declaration  or  covenant  that  ibe 
estate  is  free  jb^m  incumbrances,  the  first  purchaser  is  entitled  to  be  re^efved 
against  the  vendor  and  later  judgment  creditors  claiming  under  him;  and 
tms  principle  applies  in  favour  of  volunteers  as  against  subsemient Judgm^t 
creditors  of  the  voluntary  settlor :  see  Dolphin  v.  Aylward,  L.  K.  4  H.  L.486. 
If  a  man  mortgage  two  estates  to  A.,  then  one  to  B.,  and  the  other  to  C,  B. 
cannot  throw  all  A.'s  debt  on  C/s  estate,  but  only  a  rateable  propoitioii'. 
Gibson  v.  Seagrim,  20  Beav.  614. 

The  principle  to  be  deduced  from  these  cases  is  that  the  li^t  of  a  sah- 
sequent  mortgagee  of  one  of  two  estates  to  marshal  is  an  equity  which  i&i)^ 
enforced  agamS  anyone  except  tiie  mortgagor,  his  represves,  and  perscHis 
claiming  as  volunteers  under  him.  It  is  not  enforced  against  a  mortgagee 
or  purcnaser  of  the  other  estate,  but  if  two  estates,  comprised  in  one  M 
mortgage,  are  subject  to  separate  second  mortgages,  tiie  Oourt  apportions  ^ 
first  mor^;age  between  them :  Flint  v.  Howard,  (1893)  2  Ql  54,  73,  G.  An 
per  Kay,  L.  J. ;  Form  4,  sup,  p.  2089. 

In  the  case  of  a  conveyance  lor  value  (as  distinguished  from  a  voluntaij 
conveyance :  see  Ker  v.  K»,  I.  B.  4  Eq.  15),  a  covenant  for  further  aasaxancd 
impoits  relief  from  incumbrances,  and  entitles  a  grantee  of  a  part  of  laai 
which  is  subject  to  an  incumbrance  to  tiirow  such  incumbrance  on  the  otiitf 
part:  Be  Jones,  FarringUm  v.  Forrester,  (1893)  2  Ch.  461,  474. 

The  right  of  marshalling  may,  it  seems,  prevail  though  the  effect  of  it  is 
indirectly  to  defeat  a  restraint  on  anticipation :  see  Be  Loder^a  Trusts^  56L.  X 
Oh.  230 ;  35  W.  B.  58 ;  35  L.  T.  582 ;  W.  N.  (86)  166,  whero  a  widow  moA- 
gaged  her  life  interest  to  A.,  and  then,  having  married  again,  whefreopcm  • 
restraint  on  anticipation  revived  as  to  part,  charged  the  whole  in  favour  id 
B.,  and  it  was  held  tiiat  the  int^^est  on  A.'s  mortgage  must  be  paid  ootol 
that  part  of  the  income  which  was  not  available  for  payment  of  intarerf 
toB. 

It  has  been  held  that  a  case  for  marshalling  need  not  be  made  hj  tk 
pleadings,  but  that  the  direction  will  be  given  if  iq  the  oourse  of  the  ac»&ii 
should  appear  necessary:  Oihhs  v.  Ongier,  12  Yes.  416. 

The  doctrine  of  marshalling  has  been  held  to  apply  to  a  case  where  nwr- 
chants  sent  goods  to  a  broker  for  sale,  who  consigned  them  as  his  own  vi^ 
others  of  his  own  to  factors,  so  as  to  throw  the  fester's  chargeB  and  acoe^ 
ances  upon  the  goods  belonging  to  the  broker,  in  discharge  of  those  c^* 
signed  to  him :  Brottdbent  v.  Barlow,  2  D.  E.  &  J.  570 ;  see  also  .Exp,  AU^ 
4  Oh.  168 ;  Eiep.  Stephmsm,  De  G.  586;  Exp.  Baiting,  Be  Siration^  25  OlI^ 
148,  0.  A. 

ThQ  equitable  rule  of  marshalling  securities  has  been  adopted  in  ^ 
Admiralty  Oourt  so  far  as  can  be  done  consistently  with  the  roles  of  manlav 
priority :  The  PrisciUa,  1  Lush.  1 ;  The  Mary  Ann,  9  Jur.  95  ;  Xu  B.  1 A I 
£2.  8,  13 ;  and  see  The  Edward  Oliver,  L.  B.  1  A.  &  E.  379;  Fish.  MoKt  A 
654 ;  Bobbins,  789. 
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Section  XV. — Priority — Notice — ^Tacking. 

1.  Declaration  of  Priority  according  to  Date, 

Declare,  that  the  several  incumbranceB  created  by  the  Defts  S.  and 
H.,  or  either  of  them,  in  &c.  mentioned,  dated  &c.,  have  priority  accord- 
ing to  the  dates  of  the  several  instruments  by  which  they  were  created 
as  to  the  estates  indnded  therein. — Rooper  v.  Harrison,  V.-O.  W., 
21  June,  1855,  B.  1875  ;  2  K.  &  J.  86,  116. 

2.  Declaration  of  Priority  of  Equitable  Sub-Mortgagee. 

Deolarb,  that  the  Pits  are  entitled  to  a  first  charge  upon  the  inden- 
ture of  mortgage  dated  &c.,  in  the  pleadings  mentioned,  and  made 
between  J.  W.,  of  the  one  part,  and  B.  0.  H.,  of  the  other  part,  and 
on  the  documents  of  title  relating  to  the  property  comprised  therein, 
and  on  the  moneys  secured  by  the  said  mortgage  in  priority  to  any 
daim  by  the  Defts  respectively  to  secure  the  sum  of  [£500]  lent  by 
the  Pits  to  the  said  B.  0.  H.,  together  with  interest  thereon  at  5  p.  c. 
per  aim. ;  And  order  and  adjudge  the  same  accordingly. — ^See  Hop* 
kins  V.  Hemsworthy  Kekewich,  J.,   22  June,  1898,  A.  2537;  (1898) 
2  Oh.  347. 


8.  Priority  acquired  by  Prior  Notice  declared. 

Dbglarb,  that  notwithstanding  the  mortgage  of  the  Deft  D.  is 
prior  in  date  to  that  of  the  Pits,  they,  by  having  first  given  notice  of 
their  mortgage  (to  Ac.,  one  of  the  trustees  of  &c.),  have  acquired  and 
are  entitled  to  priority  over  the  Deft  D.  in  respect  thereol" — Con- 
solidaied  Investment,  Sfc.  Co.  v.  Rileyj  Y.-O.  8.,  8  Dec.  1859,  A.  398; 
1  Qif.  371. 


fi 


For  decree  dedaiing  Pit  entitled  to  be  paid  the  amount  due  on  his  security, 
in  priority  to  a  Deft  whose  mortgage  was  prior  in  date,  with  dixectionB  for 
miooeesive  redemptions  and  foreclosures,  see  Bamett  v.  Weeiton,  M.  B.,  14  Feb. 

iaa6»  A.  148. 

Por  declaration  that  Pits  were  entitled  to  an  equitable  charge  by  virtue  of 
%  memorandum  of  deposit  and  charge  for  two  sums  with  interest,  from  the 
ime  tliey  were  respectively  advanced,  &c.,  in  priority  to  the  Defts,  see  Wil- 
naoifn  V.  Mackenzie,  M.  B.  23  Nov.  1859,  B.  455 ;  and  see  Knight  v.  Bowyer, 
|£.  J^  15  July,  1868,  A.  1705 ;  23  Beav.  609 ;  aff.  L.  JJ.,  4  Jur.  N.  S.  669 ;  6 
nr.  K.  565 ;  27  L.  J.  Gh.  520,  on  bill  by  annuitants. 


4.  Priority  acquired  by  Registration. 

I>X€X<ASX|  that  notwithstanding  the  mortgage  of  H.,  dated  &c.,  on 
le  X>.  property  for  £ —  is  prior  in  date  to  the  mortgages  thereon  of 
^e  "Pit,  the  Pit  has  acquired,  by  virtue  of  registration  of  his  mortgage 
fcA^  And  IB  entitled  to  priority  over  the  said  H.  in  respect  thereof, 
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and  that  therefore  the  said  mortgage  of  the  said  H.  is  fraudulent  lal 
TOid  as  agunst  the  securitiea  of  the  Fit. — TJsnal  accounts  of  what  ii 
due  to  Fit;  Account  of  rents  and  profits  irith  wilful  default,  ud 
amount  to  be  deducted. — Usual  foreclosure  decree. — liber^  to 
apply.— Aw*  v.  Pttmall,  T.-O.  W.,  17  July,  1863,  B.  MM;  2  E 
&  M.  170. 


6.  Declaration  of  Priority — Subsequent  iTuatmbrancer  wit/iout  NoUet 
to  retain  the  Title  Deeds. 

Deola^  that  the  deed  dated  &o.,  in  tlie  statement  of  claim  men- 
tioned, tooh  effect  as  a  re-assig^nment  of  the  mortgaged  premiM 
therein  mentioned  immediately  after  its  execution,  and  that  the  Ht 
is  entitled  to  a  first  charge  on  all  the  houses  in  the  pleadings  men- 
tioned, that  is  to  say  [dttcriUng  thtm],  in  respect  of  his  mortgage,  and 
that  in  respect  of  such  mortgage  he  Is  entitled  to  the  ben^t  of  the 
legal  estate  in  the  said  premises  which  is  vested  in  the  Defts  J.  Ac 
reepectirely,  by  virtue  of  the  registered  mortg^ee  dated  &c. ;  And  thit 
inasmuch  as  the  Deft  D.  had  no  notice  of  the  interest  of  the  Fit  at  dw 
time  when  he  advanced  the  sum  of  £1,000  in  the  pleadings  mentiosed, 
and  when  he  received  posseseion  of  the  deeds  dated  &c  from  the  Deft 
H.,  the  Defta  H.  fto.,  as  the  exors  of  the  Deft  D.,  ought  not  to  ba 
deprived  of  the  possession  of  the  deed  dated  &e.,  but  are  entiOed  to 
retain  the  same  until  they  shall  be  redeemed. — See  Fogg  v.  Jamm, 
K  C,  28  Jan.  1863,  A.  564 ;  S.  C,  8  L.  T.  6. 


6,  Priority  of  Charge  under  Settlement — Sale — Subeeguent  Inaim- 
brancer  without  Notice  to  retain  the  Deeds,  but  to  produce  tkem 
for  the  Purposes  of  the  Sale. 

Dbolabs,  that  the  Fit  has  a  pricv  charge  upcm  the  hereditameBto 
comprised  in  the  indenture  of  26  April,  1829,  in  the  pleadings  mea- 
tioned  [Me  tettlenunt  u»d»r  which  Pit  claimed^  in  respect  of  the  auB, 
of  £ — ,  residue  of  the  sum  of  £ — ,  in  the  pleadings  mentioned,  and 
that  he  is  entitled  to  have  the  said  sum  of  £ —  raised  parBuanttD 
the  trusts  of  the  said  indenture  by  sale  of  the  said  hereditaments. — 
Tax  costs  of  the  Defts  8.  and  J.  \_the  truiteti  of  the  ttllUmmU]  of  tk 
suit  as  between  solr  and  client,  including  any  charges  and  expami 
properly  incurred  by  them  as  tnutses  beyond  their  costs  of  suit;  Anl 
Let  the  Fit  pay  the  said  costs  when  taxed  to  the  said  Defts ;  And  Let 
the  following  &o. — 1.  An  account  of  principal,  interest,  and  oostB  die 
to  the  Fit  under  or  by  virtue  of  the  indenture  of  26  April,  1825,  and 
for  his  costs  of  this  suit,  to  be  taxed  &c.,  incladiog  the  amount  whi^  t^ 
Fit  shall  have  paid  to  the  Defts  8.  and  J.  for  their  aud  ooeta  as  h^ron- 
before  directed;  And  Let  the  hereditaments  comprised  in  the  sui 
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indenture  of  26  April,  1825,  and  now  remaining  unsold,  be  sold  witli 
the  approbation  of  the  Judge. — ^Direction  for  payment  of  the  money  to 
arise  by  the  said  sale  into  Court  to  the  credit  &c. — ^liberty  to  any  of 
the  parties  to  the  action,  and  not  having  the  conduct  of  the  sale,  to 
bid  for  and  become  the  purchasers  of  the  said  hereditaments  at  any 
such  sale  as  they  may  be  advised ; — ^And  for  the  purposes  of  the  said 
sale  Let  the  Defts  P.  and  H.  his  wife  [reprewes  of  N,^  the  mortgagee  hy 
dtposit  without  notice  of  the  settlement']  produce  all  deeds  and  documents 
in  their  custody  or  power  relating  to  the  said  hereditaments  as  the 
Judge  shall  direct;  And  Let  the  Defts  H.  and  0.  [^purchasers  with 
notice  of  the  settlement']  produce,  for  the  purposes  of  the  said  sale  as  the 
Judge  shall  direct,  all  deeds  and  documents  of  title  in  tl^eir  possession 
or  power,  or  in  the  possession  or  power  of  either  of  them,  relating  to 
the  said  hereditaments ;  And  the  purchaser  or  purchasers  of  the  said 
hereditaments  are  to  be  at  liberty  to  apply  to  the  Judge  in  Chambers 
as  to  the  delivety  up  of  the  said  last-mentioned  deeds  and  documents 
of  title  as  he  or  they  may  be  advised. — ^Directions  for  the  appoint- 
ment of  a  receiver  until  the  sale,  and  for  his  passing  his  accounts  and 
payment  of  balances  &c. — ^But  this  judgment  is  to  be  without  prejudice 
to  flQuy  proceedings  which  the  Pit  may  be  advised  to  take  in  respect 
of  the  deeds  in  the  possession  of  the  Defts  P.  and  H.  his  wife  prior 
in  date  to  the  said  indenture  of  the  26  April,  1825. — ^Liberty  to  apply. 
— See  Thorpe  v.  Holdsworth,  V.-O.  G.,  14  Nov.  1868,  B.  3183 ;  S.  C, 
7  £q.  139. 


7.  Declaration  of  Charge — Deeds  to  be  delivered  up. 

This  action  coming  on  for  trial  &c..  Declare,  Pit  entitled  to  a  first 
charge  on  the  property  in  the  pleadings  mentioned ;  Let  Defts  A.  and 
S.y  on  or  before  &c.,  deliver  up  on  oath  to  the  Pit  all  deeds  &c. — Usual 
ooBBequential  directions  in  a  foreclosure  judgment. — Manners  v.  Mew^ 
Korih,  J.,  22  April,  1885,  D.  606;  29  Ch.  D.  725. 


8.  Neglect  to  give  Notice  to  Equitable  Mortgagee — Damages. 

This  action  coming  on  for  trial  &c..  Declare,  that  the  Pits  have 
eustained  damage  by  reason  of  the  neglect  of  the  Defts  in  not  giving 
notice  to  the  Pits  of  the  completion  of  the  sale  of  the  property  com- 
prised in  the  Defts'  security,  respecting  which  property  the  Pits  had 
fpYen.  them  notice  of  an  equitable  charge,  and  that  the  Defts  are  liable 
^o  make  good  such  damage  to  the  Pits  as  hereinafter  mentioned ;  Let 
-fclie  following  account  be  taken,  viz.,  an  account  of  what  is  due  to  the 
JPlts  under  and  by  virtue  of  their  equitable  charge,  dated  &c. — 
X)irection  for  payment  by  Defts  of  amount  certified. — The  West  London 
Com/mercial  Bankf  Limited  Y.  The  Reliance^  Sec,  Building  Society,  V.-C.  B., 
2nd  July,  1884,  B.  2591 ;  29  Oh.  D.  954,  C.  A. 
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9.  Declaration  of  Bight — Cestuia  que  trust  as  against  Depositees  qf 
Stock  Certificate — Order  as  to  Dividends  and  Transfer, 

Declabb,  that  the  Fits  H.  St.  J.  P.  and  H.  L.  P.,  the  trustees  of  the 
indenture  dated  &c.  in  the  pleadings  mentioned,  are  entitled  as  against 
the  DeftB  the  L.  and  N.  P.  Bank,  Ltd.,  to  the  (£1000)  stock  of  the  P.  H. 
Dock  and  Bailway  Oo.  in  the  pleadings  mentioned,  formerly  standing 
in  the  name  of  E.  B.  E.,  who  was  the  surviving  trustee  of  such  in- 
denture, and  to  be  repaid  by  the  Deft  Bank  the  dividends  on  the  said 
stock  received  by  the  Deft  Bank  after  deducting  from  the  amount  of 
such  dividends  all  sums  paid  by  the  Deft  M.  E.  to  the  tenant  for  life 
imder  the  said  settlement  on  accoimt  of  or  as  representing  such  divi- 
dends ;  And  Let  the  Defts  the  L.  and  N.  P.  Bank  and  M.  E.  execute 
and  concujr  in  executing  all  necessary  traosf ers  or  other  documents, 
and  do  all  necessary  acts,  including  the  delivery  of  the  certificate  of 
such  stock,  to  enable  the  Pits  H.  St.  J.  P.  and  H.  L.  P.  to  prooure  the 
registration  of  such  stock  in  their  own  names;  And  the  Defte  the 
Bank  by  their  counsel  admitting  that  the  amount  payable  by  them  to 
the  Pits  H.  St.  J.  P.  and  H.  L.  P.,  in  accordance  with  the  aforesaid 
declaration,  is  (£102  7».  bd.\  Order  and  adjudge  that  the  Pits  H.  St.  J. P. 
and  n.  L.  P.  recover  against  the  Defts  the  L.  and  N.  P.  Bank  the  said 
sum  of  (£102  7».  bd,)  and  against  all  the  Defts  their  costs  of  action. — 
Powell  V.  London  and  Provincial  Bank,  Wright,  J.,  16  Feb.  1893, 
(1893)  1  Oh.  610 ;  S.  C,  0.  A.  4  May,  1893,  A.  619,  (1893)  2  Oh.  555. 


10.  Tacking.  . 

Deolabe,  that  the  Deft  H.  is  entitled  to  hold  the  hereditaments  in 
the  pleadings  mentioned  as  mortgagee  thereof,  redeemable  only  upon 
payment  of  all  moneys  due  on  the  security  of  the  several  indentures 
following,  that  is  to  say  &o. ;  And  Let  the  following  Sto. : — 1.  An 
account  of  what  is  due  to  the  said  Deft  under  and  by  virtue  of  all  the 
several  indentures  of  mortgage  and  further  charge  hereinbefore 
referred  to,  and  of  his  costs  of  these  actions,  including  the  costs  of  the 
two  indentures  of  transfer  dated  &c. — ^Usual  accounts  against  Deft  as 
mortgagee  in  possession,  and  redemption  &c. — See  Bates  t.  Johnson, 
Hooke  V.  Johnson,  V.-O.  W.,  30  May,  1859,  A.  1742;  S.C.^  Job.  804. 


11.  Order  under  Land  Transfer  Act,  1875  (38  8f  39  V.  c.  87),  to 

rectify  Register  of  Title, 

Upon  the  application  &c,,  under  sect.  95  of  the  Land  Transfer  Act^ 
1875,  c.  87,  and  upon  hearing  the  solr  for  the  applicant,  and  upon 
reading  &c.,  Let,  pursuant  to  the  38  &  39  V.  c.  87,  the  register  of  title 
of  the  land  already  registered  in  the  name  of  M.,  under  the  Land 
Begistry  Act,  1862,  and  marked  on  the  said  register  No.  333,  and  the 
register  of  title  of  the  land  already  registered  in  his  name,  under  the 
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Land  Transfer  Act,  1875,  and  marked  in  said  register  No.  671,  be 
rectified  by  placing  both  the  said  entries  under  the  No.  752 ;  And  Let 
a  new  desoription  be  placed  upon  the  said  register,  excluding  there- 
from all  reference  to  the  portion  of  the  land  registered  under  the 
No.  671,  and  sold  to  S. — And  the  Judge  doth  approve  the  draft 
entries  for  the  said  rectification  and  alteration  of  registered  description 
which  have  been  settled  in  the  Land  Eegistry. — Re  Burdon  Muller, 
Kay,  J.,  at  Ohambers,  21  March,  1884,  A.  467. 


12.  Middlesex  Registry — Rectification  of  Register — Land  Registry 

{Middlesex  Deeds)  Act,  1891,  s.  I— Land  Transfet^  Act,  1875, 
s.  95 — Land  Tranter  Act,  1897,  s.  7,  suh-s.  2. 

And  the  Pit  by  her  counsel  not  asking  for  costs  against  the  Deft 
W.  G.,  and  t£e  Deft  W.  G.  by  his  counsel  admitting  that  the  Pit  is 
entitled  in  possession  free  from  incumbrances  as  against  the  respective 
DeftB  to  the  two  leasehold  houses  in  the  pleadings  mentioned  known 
respectively  as  M.  L.,  H.  P.  A.,  and  number  (30)  P.  G.,  St.  J.'s,  P.,  H., 
both  in  the  county  of  M.,  for  the  respective  unexpired  residues  of  the 
tenns  of  years  under  which  the  same  are  respectively  held  under  two 
indentures  of  lease  dated  Ac.,  Dedare,  that  neither  of  the  Defts  is 
entitled  as  againstthe  Pit  to  any  estate,  interest  or  charge  in  or  on  the 
said  houses  or  either  of  them,  under  or  by  virtue  of  the  two  respective 
assignments,  both  dated  &c.,  in  the  pleadings  mentioned,  to  the  Deft 
T.  D.,  and  of  the  two  respective  mortgages,  dated  &c.,  in  the  jdeadings 
mentioned,  of  the  same  houses  respectively  to  the  Deft  W.  G.  or  other- 
wise ;  And  Let  the  said  two  assignments  and  the  said  two  mortgages 
be  delivered  up  to  the  Pit,  the  Pit  by  her  counsel  undertaking  to  give 
to  the  Deft  W.  G.  a  proper  statutory  acknowledgment  of  the  right  to 
production  and  an  undertaking  for  safe  custody  of  the  secondly 
mentioned  mortgage  which  comprises  certain  other  property  not 
belonging  to  the  Pit;  And  Declare,  that  the  registration  in  the  [Land 
Begistry  (Middlesex  Deeds  Department)]  of  the  said  two  assigmnents 
and  the  said  two  mortgages  respectively  ought  to  be  vacated  (but  as  to 
the  secondly  mentioned  mortgage  so  far  only  as  relates  to  the  said 
premises  number  (30)  P.  G.) ;  And  Let  the  register  be  rectified 
aooordingly ;  And  Let  the  Defts  W.  G.  and  T.  D.  deliver  up  to  the  Pit 
E.  8.  (tipon'oath  if  required)  all  documents  of  tide  in  their  possession 
or  power  respectively  relating  to  the  said  two  houses. — Discharge  the 
receiver. — ^Deft  T.  D.  to  pay  Pit's  costs,  to  be  taxed. — ^liberty  to  apply. 
—Stephmiaon  ▼.  Yorke,  Buckley,  J.,  8  Feb.  1900,  B.  808;  (1900)  1  Oh. 
505. 

13.  Direction  for  EfOry  qf  Satisfaction  of  Lis  Pendens  (28  8f  24  V. 

0.  115). 

TJvaa  the  appUoation  of  the  Deft,  and  upon  hearing  the  solrs  for  the 
•pplicanti  and  for  the  Fit,  and  upon  reading  &c.,  Let  the  proper  officer 
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of  the  Land  Begistry  be  at  liberty  to  enter  satisfaction,  in  the  booki 
kept  by  him  for  that  purpose,  in  respect  of  the  -writ  issued  in  thiB 
action,  which  was  registered  on  &c.,  as  a  lis  pendens,  so  as  to  affect  ths 
estate  of  the  Deft — ^Plt  to  pay  the  costs  of  the  application. 


14.  Order  Nisi  to  vacate  Registration  of  Ids  Pendens  (23  4r  24  F. 

c.  115,  and  30  Sf  81  V.  c.  47). 

Upon  motion  this  day  made  unto  this  Court  by  counsel  for  the  Deft, 
who  alleged  that  by  an  order  dated  this  day  the  aboye-mentioned 
action  had  been  dismissed  for  want  of  prosecution ;  And  upon  reading 
the  said  order,  This  Court  doth  order  that  the  proper  officer  of  tibe 
[Land  Begistry]  be  at  liberty  to  enter  satisfaction  in  tiie  books  kept  by 
him  for  that  purpose  in  respect  of  the  said  action,  P.  y.  B.,  19 — P. 
No.  — ,  commenced  by  the  Pits'  writ  of  summons,  issued  on  Hie  — 
day  of  — ,  19 — ,  which  was  registered  on  the  —  day  of  — ,  1900  [in 
the  Land  Begistry]  as  a  lis  pendens,  so  as  to  attach  the  estate  of  the 
said  Defts  unless  the  Pits  do  within  a  week  from  the  sendee  of  this 
order  show  unto  this  Court  good  cause  to  the  contrary. — Re  An  Actum, 
Paine  y.  The  Warehousemen  and  Clerks^  Permanent  Benefit  BuikUnj 
Society,  Y.-C.  M.,  9  Feb.  1880,  B.  275,  and  Re  An  Action,  Pooley  y. 
Bosanquet,  M.  B.,  14  Dec.  1877,  B.  2098 ;  7  Ch.  D.  541. 


16.  Order  of  Course  to  vacate  Registration  qf  Lis  Pendens  (30  S[ 

31  r.  c.  47). 

Upon  the  petition  of  the  aboye-named  C,  this  day  preferred  unto 
this  Court,  it  was  alleged  that  the  aboye-named  Pit  issued  his  writ  in 
this  action  on  the  —  day  of  — ,  against  the  aboye-named  Deft,  and  that 
on  the  —  day  of  —  the  same  was  registered  as  a  /if  pendens,  so  as  to 
affect  the  estate  of  X. ;  that  the  purposes  for  which  the  same  was  re- 
gistered haye  been  satisfied,  and  the  Petr  is  desirous  that  the  registra- 
tion of  the  said  lis  pendens  should  be  yacated ;  it  was  therefore  prayed, 
and  it  is  accordingly  ordered,  that  the  registration  of  the  said  Us 
pendens  be  yacated  [or,  That  the  proper  officer  be  at  liberty  to  yaoate 
the  registration  of  this  action  as  a  /w  pendens  against  the  estate  of  X.]. 
—See  Re  Clifford,  Clifford  y.  Kendall,  14  March,  1889,  A.  624. 


16.  Order  on  Summons  to  enter  Satisfaction  of  Lis  Pendens  in  JjUfm 

commenced  by  Writ  (23  8f  24  V.  c.  115). 

Upon  the  application  by  summons,  dated  &c.,  of  the  Pits,  And  upon 
hearing  &c.,  It  is  by  consent  ordered  that  it  be  referred  to  the  taxing 
master  to  tax  (in  case  the  parties  differ)  the  costs  of  the  Defts  of  this 
action,  including  therein  their  costs  of  this  application ;  And  Let»  upon 
payment  thereof  by  the  Pits,  aU  further  proceedings  in  this  action  be 
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stayed;  And  Let  the  proper  officer  [of  the  Land  Registry]  be  at 
Ubeity  to  enter  satisf action  in  the  books  kept  by  him  for  that  purpose 
in  respect  of  the  writ  issued  in  this  actioni  which  was  registered  on  the 
[3rd  December,  1897]  as  a  1%$  pendent  so  as  to  affect  the  estate  of  the 
Defts.— !Z\fffMr  y.  Beaumont^  Farwell,  J.,  23  Jan.  1901,  B.  237. 


17.  Order  Niri  to  vacate  Begistration  of  Lis  Pendens  and  Order 

Absolute— Lis  Pendens  Act,  1867,  s.  2. 

DxBMiBS  the  action  with  costs,  And  Let  the  proper  officer  enter  satis- 
faction [and  vacate  the  registration]  in  the  books  kept  by  him  for  that 
purpose  in  respect  of  the  writ  of  summons  issued  in  this  action,  which 
was  registered  on  the  —  day  of  —  as  a  lis  pendens  so  as  to  affect  the 
estate  of  the  Defts  unless  the  Pit  shall  on  or  before  the  —  day  of  — 
[within  fourteen  dt^s"]  give  notice  of  appeal  from  this  judgment  and 
set  down  the  same  for  hearing. — Baxter  t.  Middleton^  Kekewioh,  J., 
8  Feb.  1898,  A.  426;  (1898)  1  Oh.  313.  Affirm  judgment  of  8  Feb. 
1898  ftc. ;  And  Let  the  proper  officer  enter  satisfaction  &c. — [Form 
mp.f  down  to  estate  of  the  Defts.] — S.  C,  0.  A.,  17  May,  1898, 
A.  1915. 


18.  Judgment  in  Action  commenced  by  Writ  containing  Direction  to 
enter  Sati^action  of  Lis  Pendens  (23  8f  24  V.  c.  115). 

This  action  coming  on  for  trial  &c.,  Let  this  action  stand  dismissed 
out  of  this  Oourt  as  against  the  Defts  0.  L.  8.,  F.  8.,  and  0.  B.  H., 
with  costs  to  be  taxed  by  the  taxing  master,  and  to  be  paid  by  the  Pit, 
A.  BL,  to  the  said  Defte ;  And  Let  the  proper  officer  [of  the  Land 
Begistiy]  enter  satisfaction  in  the  books  kept  by  him  for  that  purpose 
in  respect  of  the  writ  issued  in  this  action  registered  on  [the  1 1th 
January,  1899]  as  a  lis  pendens. — Hunt  ▼.  Luck^  Farwell,  J.,  30  Oct. 
1900,  A.  8946 ;  [1901]  1  Gh.  45. 


19.  Order  in  Action  commenced  by  Originating  Summons  containing 
Direction  to  enter  Saiisfaction  of  Lis  Pendens  (23  ^24  V.  c. 
116). 

TTfov  the  application  by  suxmnons  dated  ftc.  of  the  Pits ;  And  upon 
h^frr^g  ftc.,  Let  this  action  stand  dismissed  out  of  this  Oourt,  And 
Let  the  proper  officer  [of  the  Land  Begistry]  be  at  liberty  to  enter 


^ 
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satiafaGtioii  in  the  books  kept  by  him  for  that  puipoee  m  respect  of 

)gistered 
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a  U»  pendens  so  as  to  affect  the  estate  of  the  Deft. — Bacon  y.  Gm- 
blett,  Oozens-Hardy,  J.,  18  Dec.  1900,  A.  4480. 


21  and  23.  Order  to  vacate  Begistratum  of  Deed  of  Arrangement 

(51  ^  62  r.  e.  51,  «.  8). 

Let  the  registration  of  the  deed  of  arrangement  dated  &c.,  and 
registered  [in  the  Begister  of  Deeds  of  Arrangement  affecting  Land, 
Land  Eegistry]  on  the  —  day  of  — ,  1901,  against  A.  B.,  be 
Tacated. 


22  and  20.  Order  to  vacate  Eegistration  of  Land  Charge 

(51  8f  52  r.  0.  51,  8.  14). 

Let  the  registration  of  the  land  charge  created  on  the  —  day  of  — , 
and  registered  in  the  Land  Eegistiy  (Begister  of  Land  Cfharges)  oa 
the  —  day  of  —  so  as  to  affect  the  estate  of  J.  S.,  be  yacated. 

For  what  is  included  under  **  land  charge,"  see  51  &  52  Y.  c  51,  a.  4. 


24.  Order  to  vacate  Registration  of  Land  Charges  created  by  CerHfieaU 
of  Land  Taix>— {Finance  Act^  1896, «.  33,  and  51  ^  52  F.  e.  51, 

«.  14). 

Let  the  registration  of  the  land  charge  created  by  the  certificate  of 
redemption  of  land  tax  dated  the  —  day  of  — ,  19 — ,  and  registered  in 
the  Land  Begistry  (Begister  of  Land  Charges)  on  the  —  day  of  — , 
19 — ,  so  as  to  affect  the  estate  of  J.  S.,  be  yacated. 


26.  Order  to  vacate  Registration  of.  Write  and  Orders  affecting  Land 
—{Settled  Land  Act,  1890,  s.  19,  and  51  8f  52  V.  c.  51,  s.  5, 
and  63  8f  64:  V.  c.  26,  s.  2  (1) ). 

Let  the  registration  of  the  writ  issued  in  this  action  on  the  —  day 
of  — ,  19 —  [or,  the  order  dated  the  —  day  of  — ,  19 — ],  and  registered 
in  the  Land  Begistiy  (Begister  of  Writs  and  Orders  affeding  Land) 
on  the  —  day  of  — ,  19 — ,  so  as  to  affect  the  estate  of  J.  8.,  be 
yacated. 
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26.  Another  Form  of  Order  to  vacate  Begiatration  of  Land  Charges 

(514-62  r.  c.  61,«.  14). 

Thb  application  of  A.  B. — ^Let  the  registration  of  the  [land  charge 
created  by  the]  absolute  order  made  in  pursuance  of  the  Lands  Ln- 
proTement  Oompany's  Acts  under  seal  of  the  Land  Oommissioners  for 
England,  and  by  the  six  absolute  orders  made  in  pursuance  of  the  same 
Acts  under  seal  of  the  Board  of  Agriculture  set  forth  in  the  Schedule 
hereto,  be  vacated. — Schedule  (containing  particulars  of  orders). — 
Re  Lord  Sudeiey'g  Settled  Estate,  Ghitiy,  J.,  10  Nov.  1892,  B.  1411. 

From  the  Ist  July,  1901  (when  the  Land  Charges  Act,  1900,  came  into 
operation),  the  chaijzes  affecting  land,  which  can  M  registered  at  the  Land 
Begistry,  are: — 1.  Deeds  of  arrangement  affecting  land;  2.  Land  charges; 
3.  Writs  and  orders ;  4.  Lis  pendens  ;  and  6.  AEmnities.  The  registration  of  1 
and  2  may  be  vacated  by  order  of  the  High  Court  or  any  Judge  Qiereof ,  under 
the  Land  Charges  Beeistration  and  Searches  Act,  1888,  ss.  8  and  14,  and  the 
registration  of  3  may  be  vacated  by  order  of  the  High  Court  or  anv  Judge 
thereof,  under  the  Settled  Land  Act,  1890,  s.  19.  The  registration  of  4  and  5 
can  be  vacated  bv  (a)  an  order  (which  in  the  case  of  4  may  be  obtained  on 
petition  of  course),  or  (b)  acknowledgment  of  satisfaction  (by  consent). 

As  to  rectification  of  tne  register  by  order  of  the  Court,  under  sects.  95  and 
96  of  the  Land  Transfer  Act,  187d  (38  &  39  Y.  o.  87),  and  indemnity  to  the 
person  suffering  loss  by  the  rectification  (under  sect.  7  of  the  Act  of  1897,  60 
&  61  y.  c.  65),  see  Brickdale,  213,  287. 

By  the  Land  Transfer  Bules,  1898,  r.  236,  ''  all  applications  to  the  Court 
on  reference  by  or  appeal  from  the  registrar  shall  be  by  summons.  All  other 
applications  to  the  O^uit  may  be  by  summons  or  notice,  except  appeab  under 
se^  116  of  the  Act  of  1875''  (relative  to  appeals  from  County  CourtfiO*  ''which 
shall  be  by  moticm.  All  such  appHcations  shall  be  heard  and  decided  by  the 
Judge  in  person" :  Brickdale,  401. 

For  practice  under  Land  Charges  Acts,  see  also  Eaton  and  Poroell,  Practical 
Guide  to  Begistntion  and  Searches. 

NOTES. 

FBIOmTT — moB. 

On  the  principle  Qui  prior  est  tempore,  potior  etijwre,  priority  of  time  gives 
the  better  equity  as  between  equitable  incumbrancers,  if  their  equities  are  in 
all  other  Te4>ect8  equal,  and  if  such  priority  has  not  been  lost  by  any  act  or 
neglect:  Rice  v.  R.,  Drew.  76;  Cory  v.  Eyre,  1  D.  J.  &  S.  149;  Wuloughhy 
V.  W,,  1  T.  B.  763,  767 ;  Rooper  v.  Harrison,  2  K.  &  J.  86. 

So  debentures  issued  by  a  co.  rank  generally  in  order  of  date. 

And  if  two  sets  of  debentures  are  sealed  on  the  same  day,  one  set  may  have 
priority  over  the  other :  Qariside  v.  Silkstone  and  Dodeworth  Collieries  Co,, 
21  Ch.  D.  762. 

And  where  the  special  Acts  of  two  improvement  cos.  each  contained  a 
provision  conferring  a  charge  on  the  co.  in  priority  to  every  other  existing 
or  future  oharee,  priority,  as  between  conflicting  charges  under  the  Acts, 
was  determined  by  order  of  time :  Pollock  v.  Lands  Improvement  Co,,  37 
Ch.  D.  661. 

8o  where  trust  money  was  improperl^r  laid  out  in  land,  which  was  mort- 
gaged to  several  persons  in  succession,  without  notice  of  the  breach  of  trust, 
the  equity  of  cs,  q.  t  of  the  money  prevailed  over  those  of  the  puisne  mort- 
ffftgees :  Cave  v.  C,  15  Ch.  D.  639 ;  observed  upon  in  Re  FfrenaCs  Estate,  21 
L.  B.  Lr.  283 ;  but  see  CarriU  v.  Real  and  Personal  Advance  Co,,  42  Ch.  D. 
263 ;  Re  Richards,  Humher  v.  J?.,  45  Ch.  D.  589. 

And  where  a  lease  which  formed  in  equity  part  of  a  testator's  estate  was 
equitably  mortgaged  by  his  exor,  who  had  taken  it  in  his  own  name,  the 
prior  equity  of  the  cs,  q,  t,  raevailed  over  the  equity  of  the  mortgagee :  Re 
Morgan,  Pillgrem  v.  P.,  18  Ch.  D.  93,  C.  A. 

And  where  the  mortgagor  of  a  renewable  lease  purchased  the  reversion, 
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and  effected  an  equitable  mortgage  of  his  interest,  the  mortgagees  of  the 
lease  had  priority  over  the  mortgagees  of  the  reversion :  Leigh  v.  BurwU^ 
29  Oh.  D.  231. 

And  if  a  solr  receives  money  of  his  client  for  investment  on  a  specifiied 
security,  and  the  solr  takes  the  security  in  his  own  name,  the  equity  of  Ihe 
dient  -will  prevail  over  that  of  a  subsequent  equitable  sub-mortgagee: 
HarpJiam  v.  BhcuMock,  19  Oh.  D.  207,  0.  A. ;  and  the  latter  cannot  acquire 
priority  by  giving  notice  to  the  mortgagor:  Be  Btchards,  Hun^ier  y.  £., 
45  Oh.  D.  689. 

If,  however,  an  equitable  incumbrancer,  though  not  technically  first  in 
date,  has  the  better  equity  by  possession  of  the  l^;al  estate,  or  uie  better 
right  to  call  for  it,  his  right  to  hold  the  estate  will  not  be  interfered  with  in 
favour  of  an  incumbrancer  prior  in  date,  or,  though  subsequent  in  date  in 
the  position  of  purchaser  for  value  without  notice :  see  Thorpe  v.  Holdsworth, 
7  Eq.  139,  146  (and  cases  there  cited) ;  Pease  v.  Jackson,  3  Oh.  576  (reversing 
16  W.  E.  68). 

So,  also,  ii  the  security  be  of  lands  in  a  register  coxmty,  priority  will  he 
&;iven  to  the  incumbrancer,  legal  or  equitable,  who,  though  not  first  in  date, 
has,  without  actual  notice,  first  registered  his  charge :  Be  Wighfs  Trusts,  16 
Eq.  41 ;  Neve  v.  FenneU,  2  H.  &  M.  170;  Credl<ind  v.  Potter,  18  Eq.  S50; 
10  Oh.  8. 

But  if  the  legal  estate  has  been  obtained,  or  prior  registration  made,  b^  a 
person  who  at  the  time  of  his  original  advance  has  had  notice  of  a  prior 
existing  incumbrance,  he  will  not  gain  priority,  as  his  equity  is  not  equal : 
Lacey  y.  In^le,  2  Ph.  422 ;  Benham  v.  Keane,  1  J.  &  H.  685 ;  3  D.  F.  &  J.  318. 

So,  also,  if  he  is  affected  with  notice  of  any  fraud  affecting  the  title  of  the 
person  from  whom  he  obtains  the  legal  estatie :  see  Jones  y.  Powles,  3  My.  & 
K.  581;  Ogilvie  v.  Jeaffreson,  2  Giff.  353;  Maxjield  v.  Burton,  17  Eq.  15; 
and  see  Sharpies  v.  Adams,  32  Beav.  213,  216. 

If  the  purchaser  has  obtained  the  le^  estate  for  value  without  notice 
of  any  fraud  or  breach  of  trust  committed  by  the  person  from  whom  he 
purchased  it,  he  can  hold  it  against  all  persons  defrauded  by  the  conv63rance 
of  the  vendor:  PUcher  v.  Bawlins,  7  Oh.  259  (disapproving  Carter  v.  C,  3  K. 
&  J.  617) ;  Hmter  v.  WaUers,  7  Oh.  75 ;  and  see  King  v.  Smith,  (1900^  2  C^l 
425,  tn/.  p.  12106;  but  a  purchaser  for  value  who  has  acquired  the  legal  estate 
without  notice  of  a  prior  incumbrance  may  be  postponea  if  he  has  been  guilty 
of  negligence  so  gross  as  to  render  it  unjust  to  deprive  the  prior  incumbrancer 
of  his  priority :  Oliver  v.  Hintm,  (1899)  2  Oh.  264,  0.  A. 

And  by  paying  his  money  bond  fide  and  without  notice  of  any  other  title 
the  puronaser  acquires  the  right  to  get  in  and  hold  the  lesal  title,  although, 
between  payment  and  getting  in  the  legal  title,  he  may  nave  had  notice  of 
some  prior  lien  or  tiUe :  see  Bla^ckwood  v.  London  Chartered  Bank,  L.  B.  5 
P.  0.  92,  113. 

PBIOMTY,  HOW  LOST. 

A  man  may  lose  the  advantage  of  priority,  or  be  prevented  from  »i^^y»ng 
priority — 

gk)  By  acts  of  commission,  as  by  suppressio  veri  or  suggestio  falsi  to  a  person 
tied  to  a  full  and  correct  representation  of  a  faict:  Hobbs  v.  Norton^  1 
Ver.  126 ;  Savage  v.  Foster,  1  Ij.  0.  Eq.  453,  455,  571 ;  Spenoe,  yoL  ii. 
766 ;  or  by  executing  a  deed  with  an  indorsed  receipt,  though  the  money 
has  not  been  fully  paid,  and  intrusting  such  deed  to  the  mort^igee :  Bicker^ 
ton  V.  Waiker,  31  On.  D.  151,  0.  A. ;  or  to  his  solr  who  has  t£e  title  deeds: 
French  v.  Hope,  58  L.  J.  Oh.  363 ;  56  L.  T.  57 ;  and  see  Gordon  v.  James,  30 
Oh.  D.  249,  0.  A. ;  and  where  a  trustee  for  sale  gives  a  receipt  for  money 
which  is  not  in  fact  paid,  an  equitable  mortgagee  relying  on  the  recdpt  may 
have  priority  over  the  c.  q.  t, :  Lloyds  Bank,  Ld>  v.  Bullock,  (1896)  2  Oh.  192. 

(b)  By  acts  of  omission  or  negli^nce,  as  by  neglecting  to  register  a  deed 
where  the  necessity  of  registration  is  imposed  by  statute :  Warhvrion  y.  Zove- 
land,  6  Bli.  N.  S.  1 ;  and  see  notes  *'  Pbiobitt  as  affeoted  by  Bbqistba- 
TION,"  inf.  p.  2109. 

As  to  what  constitutee  such  negligence,  see  Union  Bank  of  London  v.  Kead, 
89  Oh.  D.  328,  0.  A. 

A  mortgagee  prior  in  date  may  also  be  postponed  by  permittiiig  tiie  xiuxi- 
gagor,  without  reasonable  excuse  or  explanation  (see  JonM  y.  BMnd^  17 
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W.  B.  1091),  to  retain  the  title  deeds :  Clarke  v.  Palmer,  21  Oh.  D.  124 ;  Lloyd^s 
Banking  Co.  y.  Jones,  29  Ch.  D.  221 ;  unless  the  mortgage  be  of  an  undi- 
Yided  moiety:  see  Carter  v.  (7.,  3  K  &  J.  618;^  Lambert,  11  L.  E.  Ir.  534; 
or  by  handing  them  oyer  to  him  without  insisting  upon  their  retumi  so  as  to 
enable  him  to  raise  money  on  their  security :  Brxgga  y.  Jones,  10  Eq.  92  ; 
Ferry-Herrick  y.  Atwood,  3  D.  &  J.  21 ;  25  Beay.  205 ;  Evans  y.  Bichtell, 
6  Yes.  174;  and  see  Dowle  y.  Saunders,  2  H.  &  M.  242 ;  and  negligence  of 
one  ezor  is  not  sufficient:  Be  Ingham,  Jones  y.  J,,  (1893)  1  Ch.  352. 

And  in  ^neral  where  a  principal  intrusts  an  agent  with  securities  and 
instructs  lum  to  raise  a  certain  sum  upon  them,  and  the  agent  borrows  a 
larger  sum  upon  them,  and  fraudulently  appropriates  the  difference,  Hie 
principal  cannot,  in  the  absence  of  mala  fides  on  the  part  of  the  lender, 
redeem  the  securities  without  paying  the  lender  all  he  has  lent :  BrocJdeshy  y. 
Temperance  Building  Soc,,  (1895)  A.  0.  173,  H.  L. ;  (1893)  3  Ch.  130,  C.  A. ; 
following  FerrV'Herrick  y.  Atwood,  sup. 

And  so  if,  taking  an  equitable  mortgage  by  transfer,  he  giyes  up  the  deeds 
to  the  tran^eror  (ms  sob*),  and  neglect?  to  giye  notice  of  the  transfer  to  the 
mortgagor :  Re  Lord  Southampton,  Allen  y.  S,,  16  Ch.  D.  178  ;  Lloyd's  Bank- 
ing Co,  y.  Jones,  29  Ch.  D.  221 ;  and  see  Turner  y.  Smith,  (1901)  1  Ch.  213,  or 
if  a  purchaser  employs  an  agent  who  is  not  a  solr,  and  who,  bemg  misled  by 
Uie  yendor,  does  not  call  for  the  production  of  tiie  deeds :  Oliver  y.  Hinton, 
sup. ;  but  not  by  merely  intrusting  title  deeds  to  his  solr  in  order  to  obtain  a 
loan :  Fox  y.  Hawks,  13  Ch.  D.  822 ;  Cook  y.  Bramwell,  W.  N.  (90)  72 ;  or  to 
obtain  from  the  transferee  the  money  payable  on  a  transfer :  Coupe  y.  Collyer, 
62  L.  T.  927  ;  nor  where  the  execution  of  the  deeds  was  procured  from  two 
ladies  by  the  solicitation  of  their  brother,  a  solr :  National  Frov,  Bk.  y.  Jack- 
son, 33  Ch.  D.  1,  0.  A. ;  nor  where  statements  are  made  to  the  subsequent 
incumbrancer  which  clearly  put  him  upon  inquiry,  which,  if  made,  would 
lead  to  the  detection  of  a  fraud :  lb. ;  nor  where  a  landlord  accepted  a  sur- 
render of  a  lease  upon  a  false  representation  that  the  lease  was  not  forth- 
coming but  was  unmcumbered :  Broum  y.  Stedman,  44  W.  E.  458. 

And  so  if  debenture  holders,  haying  a  floating  security,  leaye  the  title  deeds 
with  the  CO.,  so  as  to  enable  it  to  deal  with  its  property  as  unincumbered, 
their  charge  will  not  ayail  as  against  subsequent  innocent  equitable  mort- 
gagees of  tne  CO. :  Re  Castell  and  Broum,  Ld,,  (IS9S)  1  Ch.  315 ;  and  see  Bank  of 
Ireland  y.  Cogrg  Spinning  Co.  (1900),  1  I.  K.  219 ;  or  if  a  co.  hand  oyer  the 
mortgage  deed  to  their  solr  and  banker  upon  his  representations  as  to  the 
payment  of  the  money  which  is  afterwards  appropriated  by  him :  London 
Freehold  and  Leasehold  Froperty  Co.  y.  Suffield,  ^1897)  2  Ch.  608,  0.  A. ;  and 
where  a  mortgafi^or  trusted  implicitly  to  the  mortgagee,  who  was  his  solr,  and 
who  transferred  the  mortgage  to  a  transferee  who  gaye  no  notice  to  the 
mortgagor,  and  subsequently  the  solr  induced  the  mortgagor  to  join  with 
him  in  a  sale  of  the  property,  and  himself  received  the  mortgage  money 
in  fraud  of  his  transferee,  it  was  held  that  notice  must  be  imputod  to  the 
mortgagor  as  against  hottt  transferee  and  purchaser :  Dixon  y.  Winch,  (1900) 
1  Ch.  736,  C.  A. 

So  also  negligence  by  a  mortgagee  by  deposit  in  omitting  to  examine  a 
parcel  of  documents  falsely  represented  by  the  borrower  to  be  the  title  deeds, 
or  which  contained  the  earlier  deeds  only,  has  been  held  insufficient  to  post- 
pone him  to  a  subsequent  purchaser  or  incumbrancer  who  has  obtained  pos- 
session of  the  real,  or  material,  title  deeds :  Hunt  y.  Elmes,  2  D.  F.  &  J.  578 ; 
28  Beay.  631 ;  Dixfm  y.  MuMegtmt,  8  Ch.  155  :  RoberU  y.  Croft,  2  D.  &  J.  1 ; 
Laeon  y.  Allen,  3  Drew.  579 ;  and  see  Heath  y.  Crealock,  10  Ch.  22 ;  Waldy  y. 
Oray,  20  Eq.  238. 

The  postponement  operates  not  merely  for  the  benefit  of  a  second  mort- 
gagee who  has  obtained  the  deeds,  but  of  eyery  subsequent  incumbrancer 
who  can  be  shown  to  haye  advanced  his  money  in  the  belief  that  the  possessor 
of  the  deeds  was  the  first  incumbrancer:  Re  FcUmer,  Clarke  y.  P.,  21 
Oh.  D.  124. 

And  so  even  a  legal  purchaser  for  value  without  notice  may  lose  priority 
if,  by  gross  negligence,  he  refrains  from  obtaining  production  of  tne  title 
dee<b :  Oliver  y.  Hintwi,  (1899)  2  Ch.  264,  C.  A. 

But  in  order  that  sucn  postponement  should  take  place,  there  must  be 
established  a  case  of  fraud,  or  such  gross  carelessness  as,  either  alone  or  in 
conjunction  with  other  Gircumstances,  will  amount  to  fraud :  Manners  v.  Mew, 
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29  Ch.  D.  723 ;  Nwihtm  Counties  Fire  Ins.  Co,  v.  Whipp,  26  Ch.  D.  482, 
0.  A. ;  at  all  events,  as  against  a  legal  mortgagee :  S.  C. ;  and  serMe,  also  as 
against  an  equitable  mortgagee :  Taylor  y.  RuMell,  (1891)  1  Ch.  8 ;  but  see 
a,  C,  (1892)  A.  0.  244,  262 ;  NoHhern  Counties,  Ac.  v.  Whipp,  26  Ch.  D.  489, 
494,  C.  A.;  Farrand  v.  Yorkshire  Banking  Co.,  40  Ch.  D.  182;  National 
Prov,  Bk,  V.  Jackson,  33  Ch.  D.  1,  C.  A. ;  Taylor  v.  London  and  County 
Banking  Co,,  (1901)  2  Ch.  231,  C.  A. 

An  equitable  mortgagee,  by  his  neglect  to  obtain  possession  of  the  title 
deeds,  may  also  be  postponed  to  a  subsequent  equitable  mortgage  who  has 
got  possession  of  them :  Layard  y.  Maud,  4  Eq.  397. 

Possession  of  a  policy  of  assurance  by  a  depositee  who  has  not  giyen  notice 
giyes  him  priority  oyer  a  subsequent  incumbrancer  who  has  neither  obtained 
possession  of  the  policy  nor  made  sufficient  inquiry  why  it  was  not  forth- 
coming: Spencer  v.  Clarke,  9  Ch.  D.  137. 

An  equitable  mortgagee  being  liable  to  all  the  equities  which  affect  the 
depositor  (see  Parker  y.  Clarke,  30  Beay.  54),  does  not,  if  deeds  have  been 
deposited  with  him  in  breach  of  a  trust,  of  wnich  he  hais,  or  might  haye  got, 
notice  before  getting  in  the  legal  estate,  acquire  any  right  against  the  cq,t.: 
Baillie  y.  M^Kewan,  35  Beay.  177;  Manningford  y.  Toleman,  1  Coll. 
670 ;  Ortigosa  y.  Brown,  47  L.  J.  Ch.  168 ;  and  see  StrotighiU  v.  Anstey, 
1  D.  M.  &  G.  635,  648,  as  to  the  necessity  of  inquiry  in  the  case  of  persons 
taking  mortgages  from  trustees. 

And  '*  any  person  is  entitied  to  yest  property  in  another  as  trustee  for  him, 
and  to  leaye  the  title  deeds  in  the  hjuids  of  the  trustee : "  Be  Richards,  Humber 
y.  i?.,  45  Ch.  D  589,  594 ;  and  in  such  a  case  his  equity  will  not  be  post- 
poned because  the  trustee  (confidential  clerk  of  a  solr)  ayails  himself  of 
the  deeds  to  effect  an  equitable  charge :  Carritt  y.  B.  aikd  P,  Advance  Co., 
42  Ch.  D.  263. 

Where  a  person  being  of  the  same  name  as  his  deceased  father  mortgaged 
freehold  and  leasehold  property,  to  a  share  only  of  which  he  was  entitled,  the 
Court  considered  he  had  been  personating  his  father,  and  held  that,  as  against 
the  other  persons  interested  in  the  property,  the  mortgages  must  be  declared 
yoid,  and  the  title  deeds  must  be  nanded  oyer  to  them :  Be  Cooper,  C.  y. 
Vesey,  20  Ch.  D.  611,  C.  A. 

Where  mortgagees  advancing  money  stipulate  that  a  settlement  shall  be 
made  by  the  mortga^r  on  his  wife  and  children,  such  settlement,  bein^ 
yoluntary,  will  not  take  priority  oyer  a  preyious  mortgage  by  the  settlor,  cS 
which  due  notice  has  not  been  giyen :  y{^est  y.  Williams,  (1899)  1  Ch.  132, 
C.  A. 

NOTICE. 

Actual  notice  must  be  recent,  and  must  come  from  some  person  interested 
in  the  matter :  see  Hine  y.  Dodd,  2  Atk.  275 ;  Hurst  y.  H,,  16  Beay.  372 ; 
Williams  y.  W.,  17  Ch.  D.  437 ;  Sugd.  V.  &  P.  755 ;  and  must  be  com- 
municated to  the  person  to  be  affected  by  it  in  such  a  way  as  to  giye  him  an 
intelligent  apprehension  of  its  nature  and  effect:  Saffron  Wcuden  Soc.  v. 
Bayner,  14  Oil.  D.  406,  0.  A. ;  Lloyd  y.  Banks,  3  Ch.  488. 

Notice  to  a  co.  must  either  be  giyen  through  proper  officers  or  reoeiyed  by 
the  CO.  in  the  course  of  transaction  of  business ;  casual  knowledge  acquired 
by  the  secretary  is  not  notice  to  the  co. :  SodSU  OeneraU  de  Paris  y.  Tram^ 
ways  Union  Co,,  14  Q,  B.  D.  424,  C.  A. ;  and  where  two  cos.  haye  the  same 
person  as  secretary,  personal  knowledge  imparted  to  him  as  secretary  of  one 
00.  will  not  necessarily  be  imputed  to  the  otner  co. :  Be  Hampshire  Land  Co., 
(1896)  2  Ch.  743 ;  but  notice  to  a  managing  director  of  a  matter  which  it  is 
his  duty  to  communicate  to  the  directors  or  the  co.  in  general  meeting  is 
notice  to  the  co. :  Dr,  Jaeger* s  Sanitary  Woollen  System  Co.  y.  Walker,  77  L.  T. 
180. 

Notice  to  one  of  seyeral  trustees  is  sufficient  to  giye  priority,  and  remains 
effectual  during  his  life,  nor  is  the  priority  lost  by  his  death,  other  circum- 
stances remainmg  the  same:  Low  y.  Bouverie,  (1891)  3  Ch.  82,  C.  A. ;  ^ 
WyaU,  White  y.  Ellis,  (1892)  1  Ch.  188,  C.  A.;  S.  C;  Ward  y.  Duncomhe, 
(1893)  A.  C.  369 ;  and  notice  to  all  the  trustees  in  existence  at  the  time  of  an 
assignment  of  a  reyersionary  interest  in  a  trust  fund  is  effectual  to  secure 
priority  once  for  all  as  against  the  fund  in  the  hands  of  new  trustees :  Be  Was-- 
dale,  Brittin  y.  Partridge,  (1899)  1  Ch.  163 ;  but  notice  to  one  trustee  will 
not  affect  the  others  with  liability  for  acts  done  in  ignorance  of  the  notice : 
Low  y.  BouvmCf  sup* ;  and  the  Imowledge  which  a  trustee  has  of  an  incum- 
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braiLoe  created  by  himself  is  not  sufficient  notice :  Lloyd^s  Bank  y.  PeatBon^ 
(1901)  1  Ch.  865 ;  and  see  Lewin,  864 ;  and  mp.y  Chap.  XLI.  p.  1128. 

^Yhere  the  one  trustee  to  whom  notice  has  been  given,  on  inquiry  made  by 
Hie  subsequent  incumbrancer,  returns  an  eyasiye  or  unsatismctory  answer, 
not  disclosing  the  existence  of  any  prior  incumbrance,  the  subsequent  incum- 
brancer proceeds  at  his  own  risk :  Lewin,  864,  citing  Ward  y.  Buncombe,  sup. 

"Where  there  are  two  settlements,  one  original  and  the  other  deriyatiye,  and 
tiie  subpect-matter  of  assignment  is  the  interest  of  a  beneficiary  under  the 
deriyatiye  settlement,  the  notice,  for  the  purpose  of  obtaining  priority,  must 
in  general  be  given  to  the  trustees  of  tnat  settlement:  Stephens  y.  Green, 
(1895)  2  Ch.  148,  C.  A.  (distinguishing  and  explaining  Bridge  y.  Beadon, 
3  Eq.  664) ;  though  it  may  be  desirable,  as  a  matter  of  protection,  to  give 
notice  also  to  the  trustees  of  the  original  settlement:  Lewin,  868,  and  see 
Ward  y.  Duncombe,  sup. 

Notice  of  an  instrument  relating  to  an  estate  is  notice  of  every  other  in- 
strument which  would  be  discovered  by  an  examination  of  the  fiiist :  Neeeom 
y.  Clarkaon,  2  Ha.  163 ;  Coppin  v.  Femyhoughy  2  Bro.  C.  C.  201 ;  but  notice 
that  a  deed  is  in  contemplation  is  not  matenal :  Coihay  y.  Sydenham,  2  Bro. 
C.  C.  391 ;  Ware  y.  L,  JSgmont,  4  D.  M.  &  G.  460,  473. 

As  to  the  effect  of  notice  by  recital,  see  Montefiore  y.  Browne,  7  H.  L.  C. 
241,  269 ;  Eraser  y.  Jones,  5  Ha.  481 ;  and  see  Dart,  V.  &  P.  968,  974,  986. 

Ibe  rule  that  a  second  assignee  of  an  equitable  interest  in  a  fund  who  has 
given  notice  of  his  assignment  to  the  trustees  has  priority  over  a  first 
assignee  who  has  not  given  notice  (see  Dearie  v.  Hall,  3  Buss.  1),  appliee 
where  Uie  second  assignee  has  taken  his  assignment  from  the  legal  peiB. 
represve  of  the  c.  q,  t.,  and  not  from  tiie  c.  q.  t  himself :  Be  FreshfidSs  Trust, 
11  Ch.  D.  198 ;  but  see  Be  Bichards,  Humher  y.  B,,  45  Ch.  D.  589. 

As  to  the  efiFect  of  a  Scotch  arrestment  in  execution  by  a  judgment  creditor 
as  being  equivalent  to  an  assignment  with  notice,  see  Be  Queensland  Mercantile, 
<fec.  Co,,  Exp.  Australasian  Inv,  Co,,  (1892)  1  Ch.  219,  C.  A. 

As  to  the  protection  afforded  by  a  statutory  provision  that  a  co.  is  not 
bound  to  see  to  the  execution  of  any  trusts,  express,  implied  or  constructive,. 
to  which  any  of  its  shares  may  be  subject,  see  Simpson  y.  Molson^s  Bankp 
(1895)  A.  C.  270,  P.  C. 

Kotioe  not  being  required  to  complete  a  security  of  real  estate  (v.  sm^ 
p.  2003),  mortgagees  of  a  building  agreement  did  not  lose  priorily  over  smo* 
sequent  mort^gees  of  the  leases  by  &ilure  to  give  notice  of  their  ineicBi* 
brance  to  the  landlord :  Union  Bank  of  London  v.  Kent,  39  Ch.  D.  328y  C  A. 

The  trustee  in  bankruptcy,  as  general  assignee  of  the  bankrupt's  diofes  in 
action,  by  virtue  of  sect.  50,  sub- sect.  5  of  the  Bankruptcy  Act,  1883 
(46  $  47  V .  c.  52),  can  by  giving  notice  obtain  priority  over  a  pmticular 
assignee  who  has  ^ot  given  notice:  Mercer  y.  Vans  Colina,  (19€0j  1  Q.  B. 
130,  n. ;  67  L.  J.  Q.  B.  424 ;  78  L.  T.  21 ;  ife  BeaU,  Exp,  Ojjjltiai  Beceiver,. 
(1899)  1  a  B.  688. 

To  prevent  tacking,  notice  to  one  of  two  joint  mortgageM;  is  sufficient :: 
Freeman  y .  Laing,  (1899)  2  Ch.  355 ;  and  see  Taylor  y.  Londom  mnI  County  Bank,, 
(1901)  2  Ch.  231,  C.  A. 

COBrSTEUCnVB  NOTICB* 

Oonstractive  notice,  which  when  proved  will  hay«  tb»  same  effect  as  actual- 
notice  (see  Prosser  y.  Bice,  28  Beay.  68),  will  be  imputed  if  there  has  been 
wilful  blindness,  or  gross  negligence  amounting  to  fraud :   Whitbread  v.- 
Jordan,  1  Y.  &  C.  303 ;  Jackson  y.  Bowe,  2  Sim.  &  St.  772 ;  Kennedy  v.  Oreen, 
3  My.  &  K  699;  Be  A.  W,  Hall  df  Co,,  SI  Ch.  D.  712;  as  by  abstaining 
from  making  in<}uiry,  or  disregarding  circumstances  which  are  such  as  to- 
ebow  the  necessity  of  further  mquiry:  Ware  v.  L,  Egmont,  4  D.  M.  &  G. 
460;  Jones  v.  WiUiams,  24  Beay.  47 ;  Hewitt  v.  Loosemore,  9  Ha.  449,  458; 
Stein  y.  8.,  16  W.  E.  69;  Jmes  v.  Stohwasser,  16  Ch.  D.  577  ;  Sheffield  {Lord)' 
y.  London  Joint  Stock  Bank,  13  App.  Ca.  333 ;  Simmons  v,  London  Joint  StocK 
Bank,  (1891)  1  Ch.  270,  C.  A. ;  (1892)  A.  0.  201 ;  Thomson  y.  Clydesdale  Bank, 
(1893)  A.  C.  282,  289,  293. 

Secus,  if  the  person  making  inquiry  has  been  bond  fide  misled  or  put  off  by 
a  reasonable  excuse,  or  by  an  untrue  statement  as  to  the  nature  of  the  deed 
or  fact  of  which  it  is  sought  to  affect  him  with  notice :  Jones  v.  Smith,  1  Ph. 
244 ;  1  Ha.  55 ;  Dixon  v.  Muckleston,  8  Ch.  155  ;  Colyer  v.  Finch,  5  H.  L.  C. 
905 ;  Brown  v.  Stedman,  44  W.  E.  458 ;  or  the  circumstances  are  not  such  as- 
to  raise  any  suspicion :  Perry  y.  Holl,  3  D.  F.  &  J.  38 ;  and  see  Hipkins  y« 
Amertf,  2  Cfiff.  292 ;  Oreenfield  y.  Edwards,  2  P.  J.  &  S.  582. 
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And  a  c.  a.  t,  is  entitled  to  rely  upon  his  trustee,  and  is  not  guilty  of 
negligence  if,  in  the  absence  of  anytning  to  raise  suspicion,  he  omits  to 
make  inquiry,  which,  if  made,  would  have  disclosed  a  fraud  by  the  trustee : 
Shropshire  Union  By,  v.  The  Queen,  L.  E.  7  H.  L.  496 ;  Re  Vernon,  EtoeM 
&  Co,,  32  Oh.  D.  164 ;  33  Ch.  D..  402,  0.  A. ;  and  see  Hartopp  v.  Hugkiswn, 
65  L.  T.  773 ;  Be  Richards,  Humber  v.  B.,  45  Oh.  D.  689 ;  and  see  Dait,  V. 
&  P.  868,  869 ;  6th  ed.  945. 

And  according  to  recent  cases,  the  doctrine  of  constructiye  notice  will  not 
be  extended :  see  Hunter  v.  Walters,  7  Oh.  76 ;  Ware  v.  L,  Egmont,  4  D.  M. 
&  G.  473 ;  and  see  Dart,  V.  &  P.  970. 

And  as  to  the  distinction  between  notice  to  raise  a  constructiye  trust  and 
notice  to  an  actual  trustee,  see  WilliaTns  v.  W,,  17  Ch.  D.  437. 

As  a  general  rule,  notice  to  a  solr  or  agent  is  notice  to  the  client  or  prin- 
cipal :  Le  Neve  v.  L,,  2  L.  0.  Eq.  32,  67 ;  7th  ed.  175 ;  E»pin  v.  PemlirUm, 
31).  &  J.  547 ;  Boursot  v.  Savage,  2  Eq.  134 ;  Dr,  Jaeger's  Sanitary  Woollen 
System  Co.  v.  Walker,  77  L.  T.  180 ;  and  the  client  is  affected  by  the  solr'fl 
knowledge  of  all  matters  which  it  was  his  professional  duty  to  ascertain : 
Bolland  v.  HaH,  6  Oh.  678 ;  Atterhury  v.  Wallis,  8  D.  M.  &  X}.  454 ;  and 
which  were  ascertained  in  his  professional  capacity  in  the  course  of  the  trans- 
action which  was  the  subject  of  the  suit:  Spaight  y.  Coume,  1  H.  &  M.  359; 
Hiem  y.  Mill,  13  Yes.  114,  120;  and  a  client  who,  trusting  implicitly  to  liifl 
solr,  executes  a  deed  at  his  instance,  and  though  he  does  not  undersikand  its 
purport,  knows  **  that  he  is  conyeying  or  doing  something  with  his  estate** 
y)er  Melhsh,  L.  J.,  in  Hunter  y.  Walters,  sup,),  may  be  estopped  from  deny- 
ing the  validity  of  his  act  as  against  innocent  purchasers  or  assignees  for 
value :  Kingy,  Smith,  (1900)  2  Ch.  425 ;  and  see  Dixon  v.  Winch,  (1900)  1  CL 
736,  sup,  p.  2103.  But  if  the  solr's  own  fraud  would  have  been  discovered  by 
his  disclosure  of  the  fact,  with  notice  of  which  it  is  sought  to  fix  the  clieni 
the  ordinary  presumption  may  be  negatived :  Waidy  v.  Oray,  20  Eq.  238, 
251 ;  Kennedy  v.  Orem,  3  My.  &  K.  699 ;  Thompson  v.  Cariwright,  33  Beav. 
178 ;  2  D.  J.  &  S.  10 ;  see  also  Boursot  v.  Savage,  2  Eq.  134 ;  and  in  general 
notice  through  an  agent  will  not  be  imputed  where  the  circumstances  are 
such  as  to  raise  a  conclusive  presumption  that  he  would  not  communicate  the 
fact  to  his  principal :  Cave  v.  C,  15  Oh.  D.  639,  644,  per  Fry,  J. ;  but  see 
Bradley  v.  Biches,  9  Oh.  D.  189. 

If  the  notice  is  by  parol,  it  must  be  clear  and  distinct  {Be  Brown* s  Trwis, 
6  Eq.  88 ;  Be  Tichener,  35  Beav.  317),  and  such  as  to  convey  an  intellig^ 
apprehension  of  the  nature  of  the  transaction :  Saffron  Walden  Soc,  v.  Bayner, 
14  Oh.  D.  406,  0.  A. ;  Lloyd  v.  Banks,  3  Ch.  488,  490. 

The  client  is  also  affected  by  the  negligence  of  his  solr  to  make  proper 
inquiry :  Hopgood  v.  Ernest,  3  !u.  J.  &  S.  116;  Boweny.  Cobb,  18  W.  k1  911; 
19  W.  B.  614. 

Where  a  solr  had  acted  for  the  first  mortgagee,  and  subsequently  for 
the  mortgagor  and  a  second  mort^^e,  it  was  held  that  the  second  mort- 
gagee who  first  gave  notice  had  pnonty  over  the  first,  the  second  mortgagee 
not  being  affected  by  the  knowledge  of  nis  solr :  Be  Cousin's  Trusts,  31  dt.  D- 
671 ;  Fox  V.  Hawks,  Hawks  v.  Fox,  13  Ch.  D.  822. 

And  of  two  innocent  parties,  the  principal  or  the  c.  q.  t,,  whoee  agent  or 
trustee  has  committed  the  fraud,  rather  than  the  stranger  who  has  dealt  with 
the  agent  or  trustee,  must  bear  the  loss :  Hunter  v.  Walters,  7  Ch.  75 ;  PUcker 
V.  Bawlins,  lb,  259 ;  Turton  v.  Meacham,  17  W.  B.  429 ;  King  v.  Smith, 
(1900)  2  Ch.  425  ;  and  see  i)ticon  y.  Winch,  (1900)  1  Ch.  763,  C.  A.,  sup.  p.  2103; 
even  though  the  stranger,  having  taken  a  transfer  of  a  mortga^  from  the 
agent  (a  solr),  has  ondtted  to  give  notice  of  the  transfer  to  the  prmcipal,  the 
mortga^r:  Dixon  v.  Winch,  sup,;  unless  such  stranger  has  neglected  to 
ascertain  the  real  position  of  the  trustee  with  whomne  deals:  Shropshire 
Union  Co.  v.  The  Queen,  L.  E.  7  H.  L.  496  (reversing  L.  B.  8  Q.  B.  420); 
and  see  Be  Vernon,  Ewens  &  Co.,  33  Ch.  D.  402, 412,  0.  A. ;  Maxfield  v.  BurtWy 
17  Eq.  15 ;  Taylor  v.  London  and  County  Banking  Co.,  (1901)  2  Ch.  231,  G.  A. 

In  order  to  fix  the  principal  with  constructive  notice,  the  employment  of 
the  agent  must  have  been  of  a  responsible  nature ;  in  tiie  case  of  a  solr,  he 
must  have  acted  as  the  adviser  of  nis  client  pro  hdc  vice,  and  his  knowledge 
must  have  been  in  the  matter  in  which  the  client  employs  him,  and  must 
have  been  material  to  the  transaction :  Wyllie  v.  Pollen,  3  D.  J.  &  S.  596; 
Espin  V.  Pemberton,  3  D.  &  J.  547  ;  Lloyd  v.  Attwood,  lb.  614 ;  and  see  Bui* 
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fett  y.  Sturges,  18  W.  B.  796;  22  L.  T.  739 ;  and  incambrancers  do  not  rank 
in  the  Older  of  accidental  knowledge  obtained  by  the  trustees :  Arden  y.  A,, 
29  Ch.  D.  702. 

Where  the  mortgagor  is  a  solr  and  prepares  the  deed,  no  other  solr  acting 
for  the  mortgagee,  the  mortgagor  is  not  the  sob*  for  the  mortgagee  to  the 
extent  of  fixing  him  with  constructive  notice  of  prior  incumbrances  or  facts 
oonnected  with  the  title  known  to  the  mortgagor :  Espin  y.  Pemberton,  3 
D.  &  J.  547 ;  Hewitt  v.  Loosemore,  9  Ha.  449. 

And  the  fact  that  the  transferor  of  a  mortgage  is  the  solr  of  the  mortgagor 
does  not  necessarily  import  notice  of  the  transfer  to  the  latter :  Be  Lord 
Sout?Mmpton*8  Etiatty  Allen  y.  Lord  S,y  16  Ch.  D.  178  ;  though  it  may  have 
that  eCFect  in  special  circumstances :  Dixon  y.  Winch ^  (1900)  1  Ch.  736,  C.  A., 
9up,  p.  2103;  NorrUh  y,  Marshall ,  5  Madd.  475;  and  as  to  the  position  of  a 
mortgagor  who,  not  knowing  that  the  mortgage  has  been  transferred,  makes 
payments  to  the  original  mortgagee,  see  8.  C, ;  Williams  y.  Sorrelly  4  Yes. 
389 ;  Norrish  y.  Marshall,  5  Madd.  475;  Be  Lord  Southampton's  Estate,  sup. ; 
Turner  y.  Smith,  (1901)  1  Ch.  213. 

A  solr  who  had  prepared  a  mortgage,  and  afterwards  advanced  his  money 
cm  mortgage  of  the  same  property,  was  held  to  have  notice  of  the  prior  mort- 
ga^:  Pefndns  y.  Bradley,  1  Ha.  219. 

Uoncealment  with  consent  of  mortgagor  by  a  solr  acting  for  both  mort- 
gagor and  mortgagee  of  a  material  fact  or  document  will  prevent  the  mort- 
gagee from  being  affected  by  the  6olr*s  knowledge :  Sharpe  y.  Foy,  4  Ch.  35. 

And  as  to  the  effect  of  suppression,  misrepresentation,  and  concealment  of 
material  facts  in  negativine  tne  presumption  of  notice  to  the  client  of  mate- 
n&l  facts  within  the  solr*8  knowledge,  see  Beynell  y.  Sprye,  1  D.  M.  &  G.  6 ; 
Partridge  y,  Usbome,  5  Euss.  232 ;  Sankey  y.  Alexander,  I.  E.  9  Eq.  259. 

As  to  the  remedy  of  a  mortgagee  where  the  existence  of  an  incumbrance 
affecting  the  security  has  been  suppressed,  see  Clark  v.  Hoskins,  37  L.  J.  Ch. 
561  ;  36  lb.  689 ;  16  L.  T.  730. 

By  the  omission  of  the  solr  preparing  articles  of  settlement  afterwards 
earned  out,  to  ascertain  whether  the  title  deeds  then  at  the  settlor's  bankers 
had  been  deposited  as  a  security,  those  who  claimed  under  the  articles  were 
deprived,  as  against  the  bankers,  who  claimed  under  the  deposit  made  by  the 
settlor  to  secure  an  advance,  with  an  a^p:eement  to  execute  a  legal  mortgage, 
of  their  right  as  purchasers  for  value  without  notice :  Marfield  v.  Burton,  17 
Eq.  16. 

^ut  non-production  of  the  title  deeds  for  an  apparently  satisfactory  reason 
to  the  mortgagee's  solr  will  not  in  itself  be  deemed  proof  of  fraud,  or  of  such 
negligence  as  to  affect  the  interests  of  his  client,  the  mortgagee,  by  construc- 
tive notice  of  a  prior  equitable  mortgage :  The  Agra  Bank  v.  Barry,  L.  E.  7 
£L  Xi.  135. 

And  omission  by  the  solr  of  a  legal  mortgagee  to  examine  a  parcel  of  deeds 
given  to  him  before  execution  of  me  mortgage,  containing  the  earlier  deeds 
only,  has  not  been  held  wilful  negliffonce  such  as  to  entit^  a  prior  equitable 
mortgagee,  with  whom  the  later  ana  more  material  deeds  had  been  deposited, 
to  enforce  priority :  Raicliffe  v.  Barnard,  6  Ch.  652  ;  but  see  Oliver  v.  Ilinton, 
(1899)  2  Ch.  264,  C.  A.,  where  the  dictum  of  James,  L.  J.,  in  Raicliffe  v. 
Barnard,  sup,,  to  the  effect  that  the  negligence  must  be  sudi  as  to  lead  the 
Court  to  conclude  that  the  negligent  person  was  an  accomplice  of  fraud,  was 
disapproved. 

And  omission  of  the  solr  to  inquire  as  to  the  terms  of  documents  which 
may  or  may  not,  but  must  not  necessarily,  affect  titles,  will  not  fix  a  mort- 
gagee with  constructive  notice  of  a  special  clause ;  f  .</.,  a  clause  in  a  deben- 
ture by  way  of  floating  security,  precluding  the  co.  from  creating  any  prior 
charge:  English  and  Scottish  Inv,  Tr.  v.  Brunion,  (1892)  2  Q.  B.  1. 

Notice  that  a  person  is  in  possession  of  property  is  enough  to  put  a  man 
upon  further  inquiry  as  to  nis  titie :  Allen  v.  Anthony,  1  Mer.  282  ;  Daniels 
T.  Davison,  17  Yes.  433;  but  not  to  the  extent  of  holding  a  mortgagee 
affected  with  notice  of  an  airangement  between  father  and  son,  by  which  the 
son  who  effected  the  mortgage  was  put  forward  as  absolute  owner :  Hughes 
y.  Seanor,  18  W.  E.  1122 ;  and  notice  of  a  tenant's  occupation  is  notice  of  his 
rights  only,  and  not  of  tiiose  of  the  lessor :  Hunt  v.  Luck,  (1901)  1  Ch.  45-, 
.form  18,  tup.  p.  2099  (observing  on  Mumford  v.  Stohwasser,  L.  E.  18  Eq.  556) ; 
nor  is  an  intenoing  mortgagee  bound  to  inquire  minutely  as  to  payment  of  rent 
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by  tenants,  or  affected  with  notice  by  knowing  that  the  rents  are  paid  to  a 
local  agent :  8,  (7. ;  nor,  in  cases  of  vendor  and  purchaser  while  the  matter  ]& 
in  contract,  is  a  purchaser  with  notice  of  a  tenancy  bound  to  ascertain  from 
the  tenant  the  terms  of  his  tenancy :  Caballero  y.  Heniy,  9  Ch.  47  (see  contra, 
James  v.  Lichfield,  9  Eq.  51 ;  PhilUpe  v.  Miller,  L.  E.  9  0.  P.  19^ ;  but  a 
mortgagee,  who  is  teld  that  the  rente  are  received  by  an  agent  on  oehalf  of 
a  particular  person,  may  be  put  upon  inquiry  as  to  me  righte  of  that  person : 
Hunt  V.  Luck,  sup. 

And  as  te  the  doctrine  of  constructive  notice  generally,  see  Dart,  Y.  &  P. 
969  et  seq. ;  Fisher  on  Mort.  509 ;  Bobbins,  1305  et  seq. 

Procedure.'] — Questions  of  priority  between  mortgagees  ougbt  not  to  be 
brought  before  the  Court  on  originating  summons :  Be  Oiles,  B.  &  P.  Adv. 
Co.  V.  MicMl,  43  Ch.  D.  391,  C.  A. ;  Dan.  1144. 


SHARES  Ain)  STOCKS  IN  OOHPANIES. 

As  to  the  question  when  the  legal  title  to  shares  becomes  complete,  so  as 
to  confer  priority  over  a  pre-existing  equitable  title,  see  Boots  v.  Williamson, 
38  Ch.  D.  485(co.  under  deed  of  settlement  and  Cos.  Act,  1862} ;  Nanney  v. 
Morgan,  37  Ch.  D.  346,  0.  A.  (co.  under  Cos.  CI.  Act,  1845) ;  SociStS 
O^rirdU  de  Paris  v.  Walker,  11  App.  Ca.  20 ;  Moore  v.  North  Wesiem  Bank, 
(1891)  2  Ch.  599 ;  Powell  v.  London  and  Provincial  Bank,  (1893)  1  Ch.  610; 
(1893)  2  Ch.  555,  C.  A. 

As  to  the  meaning  of  *'  negotiable  securities,"  see  Simmons  v.  London  Joint 
Stock  Bank,  (1891)  1  Ch.  270,  C.  A. ;  Venabl4ss  v.  Baring,  (1892)  3  Ch.  627 ; 
Bentinck  v.  London  Joint  Stock  Bank,  (1893)  2  Ch.  120. 

The  principle  of  Ooodttnn  v.  Boharts,  1  App.  Ca.  476,  whereby  securities  not 
strictly  negotiable  become,  as  between  the  parties,  negotiable  bv  estoppel,  is 
applicable  only  where  the  instrumente  contain  on  the  face  of  mem  a  repre- 
sentation that  the  holder  will  acquire  a  complete  title:  Colonial  Bank  v. 
Hepworth,  36  Ch.  D.  36 ;  and  see  Boston  v.  London  Joint  Stock  Bank,  34  Ch.  D. 
25,  C.  A. ;  Hone  v.  Boyle,  27  L.  E.  Ir.  137 ;  MulvilU  v.  Munster  Bank,  27  L.  E. 
Ir.  379. 

And  where  the  certificates  are  not  in  order  {e.g.,  where  transfers  signed  by 
ezors  are  not  authenticated),  so  that  the  pledgees  are  put  upon  inquiry,  they 
do  not  acquire  a  title  by  estoppel :  Williams  v.  Colonial  Bank,  38  Ch..  D.  388, 
0.  A. ;  Colonial  Bank  v.  Cody,  15  App.  Ca.  267. 

And  even  though  the  pledgees  acquire  the  legal  title,  yet  if  the  carcom- 
etances  of  the  case  are  such  as  ought  to  arouse  their  suspicion  as  to  the 
authority  of  the  pledgor,  they  may  be  precluded  from  holding  beneficially  as 
against  the  rightful  owner :  Sheffield  {Ld.)  v.  London  Joint  Stock  Bank,  13 
App.  Ca.  333 ;  reversing  8.  C,  nom.  Boston  v.  London  Joint  Stock  Bank,  34 
Cn.  D.  25,  C.  A. ;  but  in  the  absence  of  such  special  circumstances  the  peram 
who  takes  a  negotiable  instrument  in  good  faith  and  for  value  obtains  a  valid 
title :  Simmons  v.  London  Joint  Stock  Bank,  (1892)  A.  C.  201 ;  S.  C,  (1891) 

1  Ch.  270,  C.  A. ;  and  the  princi]ple  applies  also  to  the  issue  by  a  co.  through 
their  authorized  agent  of  a  certificate  that  one  who  has  given  value  is  tne 
holder  of  debenture  stock :  Bobinson  v.  Montgomeryshire  Brewery  Co.,  (1696) 

2  Ch.  841 ;  and  see  Marshall  v.  National  Prov.  Bank  of  England,  40  W.  B. 
328 ;  W.  N.  (92)  34 ;  61  L.  J.  Ch.  465 ;  66  L.  T.  525 ;  Beniinck  v.  Loudtm 
Joint  Stock  Bank,  (1893)  2  Ch.  120;  Cdlis  v.  Hibernian  Bank,  31  L.  E.  Ir. 
261 ;  Woterhouse  v.  Bank  of  Ireland,  29  L.  E.  Ir.  384,  where  Pits,  who  had 
handed  over  share  certificates  with  indorsed  transfers  signed  by  them  in 
blank,  were  estopped  from  asserting  ownership  as  against  bond  fide  tiiuisferees 
for  value  without  notice :  and  see  Thomson  v.  Clydesdale  Bank,  (1893)  A.  C. 
282. 

In  the  case  of  shares  in  a  foreign  co.,  if  all  the  dealings  are  in  England  hf 
persons  domiciled  here,  tiieir  righte  must  be  determined  by  Englie^  law : 
Colonial  Bank  v.  Cody,  15  App.  Ca.  267. 

Where  certificates  of  shares  represent  on  the  face  of  them  that  the  shares 
are  fully  paid  up,  the  onus  of  proving  that  a  person  taking  tbem  had  notice 
that  they  were  not  paid  lies  on  him  who  so  asserte :  Be  A*  W.  HaU  A  Co,, 
37  Oh.  D.  712. 
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Where  a  transfer  of  shares  in  ordinary  form,  but  not  complying  with  the 
requirements  of  the  oo/s  deed  of-  settlement,  has  been  duly  lodgea,  but  not 
restored,  the  transferee  does  not  acquire  a  legal  title,  or  such  an  uncon- 
ditional right  to  be  registered  as  will  defeat  a  pre-existing  equitable  title : 
BogU  v.  WiUiamaon,  38  Ch.  D.  485 ;  and,  in  general,  until  a  transferee  has 
acquired  the  full  status  of  a  shareholder  a  prior  equitable  title  will  prevail 
against  him :  Lewin  on  Trusts,  857 ;  Powell  v.  London  and  Prov,  Bank,  (1893) 
2  Ch.  555,  562,  C.  A. 

Where  transfer  by  deed  is  required  by  the  constitution  of  the  co.,  a  transfer 
in  blank,  which  neither  contains  the  name  of  the  transferee  nor  identifies  the 
shares,  is  necessarily  void,  and  adoption  and  acknowledgment  by  the  trans- 
feror after  the  blanks  are  fiUed  in  do  not  amoimt  to  delivery  by  niTn  :  Soci^tS 
QenSrah  de  Paris  v.  Tramways  Union  Co.,  14  Q.  B.  D.  424,  C.  A. ;  S,  C,  11 
App.  Ca.  20 ;  and  see  Powell  v.  London  and  Prou,  Bank,  (1893)  2  Ch.  555, 
C.  A.  Each  holder  confers  upon  a  subsequent  bond  fide  holder  for  value  an 
authority  to  fill  in  the  names,  and  is  estopped  from  denying  such  authority, 
but  the  holder  for  value  cannot  acquire  a  legal  title,  unless  by  filling  in  me 
blanks  and  otherwise  he  has  obtained  an  absolute  imconditional  ri^t  to  be 
reastered  as  owner  of  the  shares :  Colonial  Bank  y.  Hepworth,  36  Ch.  D.  36. 

But  a  transferee  of  shares  by  a  blank  transfer  deposited  by  wav  of  security 
cannot  transfer  to  another  any  greater  rights  than  he  has  himself  as  equitable 
mortgagee:  France  v.  Clark,  26  Ch.  D.  257,  C.  A. 

A  person  who  takes  from  another  an  instrument  signed  in  blank  by  a  third 
person  without  inquiry,  and  then  fills  in  the  blanks,  cannot  set  up  the  defence 
of  purchase  for  value  without  notice :  France  v.  Clark,  26  Ch.  fi.  257,  C.  A. 
Nor  can  he  acquire  a  title  by  estoppel  until  the  blanks  are  filled  in :  Colonial 
Bank  r.  Hepuforth,  36  Ch.  D.  36. 


PBIOBTTY  AS  AFFEOTED  BT  BEOISTRATIOIT. 

The  Begistry  Acts  are—for  Middlesex,  the  Middlesex  Begistry  Act,  1708 
n  Ann.  c.  20) ;  the  Middlesex  Begistry  Act,  1891  (54  &  55  Y.  c.  10),  trans- 
ferring duties  of  registrars  and  masters  to  Begistrar  of  Land  Begistrjr ;  and 
the  I^d  Be^stry  (Middlesex  Deeds)  Act,  1891  (54  &  55  Y.  c.  64),  trans- 
ferring the  Middlesex  Begistry  of  Deeds  to  the  Land  Begistry,  and  providing 
for  the  conduct  of  the  business  thereof ; 

—as  to  Yorkshire,  the  Yorkshire  Begistries  Act,  1884  (47  &  48  V.  c.  64), 
consolidating  and  amending  previous  Acts,  viz.,  (for  the  West  Biding)  2  &  3 
Ann.  c.  4,  and  5  Ann.  c.  18,  (for  the  East  Biding  and  Hull)  6  Ann.  c.  35,  and 
(for  the  North  Biding)  8  G.  U.  c.  2 ;  the  Yorkshire  Begismes  (Amendment) 
Acts,  1884  and  1885  (47  &  48  V.  c.  54 ;  48  &  49  V.  c.  26) ;  for  Ireland,  6  Ann. 
c.  2;  2  &  3  W.  IV.  c.  87;  27  &  28  y.  c.  76. 

Land  situate  within  the  jurisdiction  of  the  English  local  registries  is,  if 
legistered  under  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  exempt 
from  registration  in  the  local  registers :  sect.  127 ;  but  this  provision  does  not 
apply  to  estates  and  interests  excepted  from  the  effect  of  registration  under  a 
possessory  or  qualified  title,  or  to  an  unregistered  reversion  on  a  registered 
leasehold  title,  or  to  dealing  with  incumbrances  created  prior  to  the  registra- 
tion of  the  land :  Land  Transfer  Act,  1897  (60  &  61  Y.  c.  65),  sched.  1 ;  and 
see  Land  Begistry  (Middlesex  Deeds)  Act,  1891  (54  &  55  Y.  c.  64),  sched.  1, 
poia.  14. 

As  to  the  practice  followed  in  the  Middlesex  Begistries,  see  Brickdale  on 
the  Acts ;  Reg,  v.  Registrar  of  Deeds  for  Middlesex,  21  Q.  B.  D.  555,  C.  A. 

The  Court  has  now  jurisdiction  to  order  that  the  registration  of  a  deed  in 
the  Middlesex  Begistry  should  be  vacated  and  the  register  rectified  accord- 
in^y :  Stephenson  v.  Y&rke,  (1900)  1  Ch.  505;  Form  12,  sup.  p.  2097. 

The  Court  refused  to  direct  a  memorial  of  an  order  for  absolute  foreclosure 
to  be  entered  in  the  Middlesex  Benstry :  Burrows  v.  Holley,  35  Ch.  D.  123. 

An  order  of  adjudication  in  bankruptcy  is  not  a  <'  conveyance*'  within  the 
TOfiftTiiTig  of  the  Middleeex  Begistry  Act,  1708  (7  Ann.  o.  20),  s.  1,  and  the 
tille  of  the  trustee  in  bankruptcy  or  official  receiver  will  not  be  affected  by  the 
non -registration  of  the  order :  Re  Calcott  and  Elvin,  (1898)  2  Ch.  460,  0.  A. 

Bjr  the  Land  Charges  Begistration  and  Searches  Act,  1888  {61  &  52  Y.  c.  51), 
proviskm  is  madefor  the  regigtretion  of  writs  and  orderaafledang  land  (sect  5; 
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V.  sup.  p.  2071,  and  Vol.  I.  p.  427),  and  of  ''land  charges  "  (sect.  10),  at  the 
office  of  tiie  Land  Hegistry,  and  for  the  protection  of  purchasers  against 
imregistered  charges ;  and  by  sect.  14,  the  registration  may  be  yacated  pur- 
suant to  an  order  of  the  High  Court  or  any  Jud^  thereof.  "  Land  cha^^" 
is  defined  to  mean  '*  a  rent  or  annuity  or  principal  moneys,  payable  by  in- 
stalments or  otherwise,  with  or  without  interest  charged,  otherwise  than  by 
deed,  upon  land,  under  the  provisions  of  any  Act  of  Parliament,  for  securinflr 
to  any  person  either  the  moneys  spent  by  him,  or  the  costs,  charges,  and 
expenses  incurred  by  him  under  sucn  Act,  or  the  moneys  advanced  by  him 
for  repaying  the  moneys  spent,  or  the  costs,  charges,  and  expenses  incurred 
by  anomer  person  under  the  authority  of  an  Act  of  Parliament,"  and  charges 
under  the  Land  Drainage  Act,  1861,  s.  35,  or  the  Agricultoral  Holdings 
(England)  Act,  1883,  s.  29,  but  not  a  rate  or  scot. 

Charges  on  land  for  improvement  excuses  under  the  Public  Health  Act, 
1875,  s.  257,  are  not  *'  land  charges  "  within  the  Act:  Reg,  v.  Land  Registry y 
24  a  B.  D.  178. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  8,  a  convejrance  by  way  of 
sale  or  mort^^  by  a  devisee  under  a  will  of  land  in  a  regLster  county  not 
registered  withm  me  period  allowed  by  law  shall,  if  registered  before,  take 
precedence  of  and  prevail  over  any  assurance  by  the  heir-at-law:  and  see 
Chadtuick  v.  Turner,  1  Ch.  310;  and  Dart,  V.  &  P.  771,  965. 

Although  an  equitable  mortgage  by  deposit  of  deeds  only  is  incapable  of 
registration  (Sumpter  v.  Cooper ,  2B.&  Ad.  223,  226),  both  a  deposit  of  deeds 
accompanied  by  a  memorandum  (see  Agra  Bank  v.  Barry,  L.  R.  7  H.  L.  135 ; 
Re  Hamilton,  9  L*.  Ch.  E.  512 ;  Copland  v.  Dames,  L.  K.  5  H.  L.  358),  and 
an  agreement  to  deposit  deeds  and  execute  a  legal  mortgage  upon  demand 
must,  if  in  respect  of  lands  in  a  register  county,  be  registered ;  and  if  un- 
registered, will  be  postponed  to  a  subsequent  registered  chai^:  Neve  v. 
Pennell,  2  H.  &  M.  187 ;  Moore  v.  Culverhouse,  27  Beav.  639 ;  Wight's  Trust, 
16  Eq.  41  (not  following  WHght  v.  Stanfield,  27  Beav.  8) ;  and  see  Re  M' Kinney ^ 
I.  E.  6  Eq.  445. 

So  also  an  unregistered  memorandum  of  further  charge  in  favour  of  first 
mortgagee  (registered)  will  be  postponed  to  a  second  registered  mortgage 
without  notice  of  the  further  charge :  Credland  y.  Potter,  18  £q.  350 ;  10 
Oh.  8. 

A  memorandum  of  agreement  for  sale  of  land  with  buildings,  when  com- 
pleted, is  not  an  '* assurance"  or  a  ** memorandum  of  charge"  (»pable  of 
registration  within  the  Yorkshire  Eegistries  Act,  1884  (47  &  48  Y.  c.  54) : 
Rodger  v.  Harrison,  (1893)  1  Q.  B.  161,  C.  A. 

Ajb  there  is  no  instrument  creating  an  ordinary  vendor's  lien,  no  registration 
is  required :  Kettlewell  v.  Watson,  26  Ch.  D.  501,  C.  A. ;  but  the  lien  may  be 
waived  if  the  vendor  allows  his  conveyance  to  the  purchaser  to  be  regist^;^ 
so  as  to  mislead  sub-purchasers :  S,  C, 

The  Begistiy  Acts  apply  only  to  dealings  with  the  land  itself,  and  incum- 
brancers on  proceeds  of  real  estate  in  Middlesex  held  on  trust  for  sale  do  not 
acquire  priority  by  registration  but  by  notice  to  the  trustees :  Arden  y.  A,, 
29  Ch.  D.  702. 

Priority  acquired  by  registration  can  only  be  displaced  by  dear,  distinct, 
and  positive  notice  amounting  to  fraud:  Chadwick  y.  Turner,  1  Ch.  310; 
Wyatt  V.  Barwell,  19  Yes.  435;  which  includes  conduct  importing  grave 
moral  blame,  as,  for  example,  where  a  solr  registers  his  own  security  so  as 
to  defeat  the  interest  of  his  client:  Battison  v.  Hobson,  (1896)  2  Ch.  403 ;  and 
constructive  notice  of  a  prior  unregistered  charge  will  not  be  imputed  upon 
the  mere  omission  by  the  solr  of  a  subsequent  registered  incumbrancer  to 
insist  upon  production  of  the  deeds,  or  to  make  the  same  inquiries  as 
would  be  necessary  in  a  non-register  county :  Agra  Bank  v.  Barry,  L.  B, 
7  H.  L.  135 ;  disapproving  Wormald  v.  MaiUand,  35  L.  J.  Ch.  69 ;  12  L,  T. 
535 ;  13  W.  E.  832. 

But  if  at  the  time  of  making  his  advance  a  subsequent  incumbrancer  has 
actual  notice  of  a  prior  (unregistered)  charge,  he  cannot  obtain  ptriority  by 
registration :  Benham  v.  Keane,  1  J.  &  H.  685 ;  3  D.  F.  &  J.  318 ;  F'ard  y. 
White,  16  Beav.  120 ;  Rolland  y.  Hart,  6  Ch.  678 ;  Le  Neve  y.  Z.,  2  L.  C.  Eq. 
175 ;  and  the  principle  is  applicable  as  between  successive  licensees  of  patent 
rights:  New  Ixion  Tyre  and  Cycle  Co.  y.  Spilsbury,  (1898)  2  Ch.  137,  484, 
0,  A. ;  and  see  Oreaves  y.  ToJMd,  14  Oh.  D.  563,  0.  A.,  ti^.  p.  2119 ; 
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if  notice  was  not  receiyed  by  the  subsequent  incumbrancer  until  after  he  had 
tEiken  his  security :  EUey  y.  LntyenSy  8  Ha.  157. 

B^istration  is  not  notice  of  the  registered  deed ;  and  a  legal  mortgagee 
(registered^  will  not,  by  the  existence  of  a  prior  registered  equitable  mort- 
gage, of  wnich  he  had  no  notice,  lose  the  benefit  of  his  legal  es&te  :  Morecock 
Y.uichens,  Amb.  678;  Underwood  v.  L,  Courtown,  2  Sch.  &  Lef.  64;  Bushell 
V.  B.,  1  Ih,  103 ;  RuMdl  Road  Purch.  Moneys,  12  Eq.  78. 

And  persons  haying  notice  of  an  imregistered  will  cannot  set  up  the  title 
of  the  neir-at-law :  Be  Weir,  Hollingworth  y.  Willing,  68  L.  T.  792. 

And  not  bein^  bound  to  search  the  register  {Lane  y.  Jackson,  20  Beay. 
535),  a  man  haymg  partially  searched  will  not  be  deemed  to  haye  notice  of 
any  instrument  not  registered  within  the  period  coyered  by  the  search: 
Hodgson  v.  Dean,  2  Sim.  &  St.  221 ;  Sugd.  V.  &  P.  761 ;  and  see  Prodor  v. 
Cooper^  2  Drew.  1. 

For  the  distinction  between  the  Irish  Act,  6  Ann.  c.  2,  under  which  tacking 
has  not,  and  the  English  Acts,  under  which  (in  the  absence  of  actual  notice 
of  a  second  r^istei^  mortgage)  tacking  has  been  allowed,  see  Lato  che  y. 
L.  Dunsany,  1  Sch.  &  Lef.  137,  167 ;  Bedford  y.  Bacchus,  2  Eq.  Ca.  Ab.  615 ; 
Credland  y.  Potter,  10  Ch.  8,  13 ;  2  L.  0.  Eq.  (6th  ed.)  80;  (7th  ed.)  176. 

Of  two  deeds  registered  on  the  same  day,  that  which  is  denoted  by  the 
earlier  number  will,  in  the  absence  of  direct  eyidenoe  to  the  contrary,  be 
presumed  to  haye  been  first  registered :  Neve  y.  Pennell,  2  H.  &  M.  170. 


LIS  PENDENS. 

In  the  absence  of  express  notice,  a  lis  pendens,  in  order  to  affect  purchasers 
or  mortgagees  with  notice,  must  be  registered,  and  after  eyery  fiye  years  re- 
registered, as  directed  by  the  Judgments  Act,  1839  (2  &  3  V.  c.  11).  When 
so  registered,  it  is  notice  of  a  claim  in  respect  of  the  property  the  subject  of 
the  action,  but  does  not  of  itself  create  a  charge  or  lien  on  the  property : 
Bull  y.  Hutchens,  32  Beay.  615;  Pratt  y.  Bull,  1  D.  J.  &  S.  141 ;  4  Giff.  117 ; 
and  see  Tyler  v.  Thomas,  25  Beay.  47 ;  Dart,  V.  &  P.  983 ;  Sugd.  V.  &  P.  760. 

The  doctrine  of  lis  pendens  does  not  apply  to  personal  property  other  than 
chattel  interests  in  land,  and  accordingly  registration  as  a  lis  pendens  of  an 
action  to  enforce  a  security  on  book  debts  will  not  preyail  oyer  notice  to  the 
book  debtors  giyen  by  a  subsequent  mortgagee  oi  the  book  debts :  Wigram 
y.  Buckley,  (1894)  3  Ch.  483,  C.  A. 

Independently  of  the  necessity  of  registering  a  lis  pendens,  imder  2  &  3  V. 
a  11,  in  oixler  to  affect  purchasers,  &c.,  with  notice,  the  princij)le  was,  that 
pendente  lite  neither  litigant  party  could  alienate  the  property  m  dispute  so 
as  to  affect  tiie  rights  of  his  opponent,  and  did  not  rest  on  notice  implied  or 
oonstmctiye :  Bellamy  y.  Sabine,  1  D.  &  J.  566,  578,  580. 

But  where  the  Deft  is  in  such  a  position  that  the  purchaser  or  mortgagee 
has  a  right  to  suppose  he  is  selling  or  mortgaging  for  the  purpose  of  paymg 
the  testator's  debts,  priority  is  not  acquired  by  registration :  Price  y.  P.,  35 
Ch.  D.  297. 

A  lis  pendens  affecting  the  beneficial  interest  of  the  proprietor  of  registered 
land  should  be  protected  by  a  caution  under  sect.  53  of  tiie  Land  transfer 
Act,  1875  (38  &  39  y.  o.  87) :  see  Brickdale,  185. 

B^  the  Chx>wn  Debts  and  Judgments  Act,  1860  (23  &  24  Y.  c.  115),  s.  2, 

ryision  ia  made  for  the  entering  up  satisfaction  on  a  lis  pendens :  see  Shelf. 
P.  Stat  476;  Dan.  279;  and  by  the  Lis  Pendens  Act,  1867  (30  &  31  V.  c. 
47),  s.  2,  after  reciting  that  a  registered  lis  pendens  cannot  be  yacated  without 
the  consent  of  the  person  by  whom  it  was  registered,  and  that  such  consent  is 
Bometimes  withhela,  it  is  proyided  that  (30  &  31  Y.  c.  47,  s.  2)  upon  the  deter- 
mination of  a  lis  pendens,  or  during  the  pendency  thereof,  where  the  Court 
is  satdsfied  that  the  litigation  is  not  prosecuted  bond  fide,  an  order  may  be 
made  for  yacatinff  the  registration  without  the  consent  of  the  party  who  re- 
gistered it,  and  &e  party  on  whose  behalf  the  registration  was  made  may  be 
directed  to  pay  all  c^ts,  &c.,  occasioned  by  the  registration  or  the  yacating 
thereof. 

The  application  under  this  section  should  be  made  in  the  action  eyen  if  it 
has  oowae  to  an  end :  ClutUm  y.  Lee,  7  Gh.  D.  541  (n). 

Wlien  an  wddosk  is  improperly  registered  as  a  ^w  pendem  against  a  person 
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who  is  not  a  party,  the  Ck)urt  has  juriadiction  to  Yacate  the  i^gistiatiaii, 
under  30  &  31  Y.  c.  47,  s.  2,  notwithstanding  that  the  action  is  being  hona 
fide  prosecuted  by  the  Pit  as  against  the  Deft :  Schofield  y.  Solomon^  M  L.  J. 
Ch.  1101. 

Where  a  specific  performance  action,  registered  by  the  Pit  as  a  7i«  prndens, 
was  dismissed  with  costs,  the  Court,  upon  the  application  of  the  Deft,  in- 
cluded in  the  judgment  an  order  under  the  Act  vacating  the  registiation 
unless  ihe  Pit  set  down  an  appeal  from  Ihe  judgment  within  a  fortnight: 
Baxter  v.  Middleton,  (1898)  1  Ch.  313 ;  Form  17,  sup,  p.  2099. 

On  motion  ex  parte  to  yacate  the  registration  of  an  action  which  had  been 
dismissed  for  want  of  prosecution,  an  order  nm  was  made,  Pits  in  the  action 
to  haye  one  week  to  show  cause  why  the  order  should  not  be  made  absolute : 
see  Pooley  y.  Bosanquet,  7  Ch.  D.  541 ;  Form  14,  9up.  p.  2098. 

A  suit  for  dissolution  of  marriage  is  not,  until  decree  made,  a  h'$  pendem 
with  reference  to  the  property  included  in  the  marriage  settlement :  Wigney 
y.  PT.,  7  P.  D.  228. 

By  order  made  by  the  Lord  Chancellor  (August  3,  1890^  under  the  Land 
Charges  Act,  1900  (63  &  64  Y.  c.  26),  all  registers  and  applications  for  regis- 
tration relating  to  lis  pendens  are  transferrod  to  the  omce  of  Land  Begistry 
(Lincoln's  Inn  Fields). 


POSSESSION  OF  TITLE  DEEDS. 

Where  equitable  relief  only  was  being  giyen,  a  bond  fide  purchaser  for  yalue 
without  notice  was  not  depriyed  of  any  legal  adyantage  which  he  had  fedrly, 
and  without  fraud  or  wuful  negligence,  obtaLaed  for  his  protection:  see 
Pilcher  y.  Rawlins,  7  Ch.  259,  268 ;  Batcliffe  y.  Barnard,  6  Ch.  652 ;  Effre  y. 
Burmester,  10  H.  L.  C.  90;  Walivyn  y.  Zee,  9  Yes.  24;  Basset  y.  ^(MtixwiAy, 
2  L.  C.  £q.  1 ;  (7th  ed.)  250,  and  cases  there  collected;  and  although  in  asut 
by  prior  mortgagee,  of  whose  incumbrance  all  notice  was  upon  his  pur- 
cnase  fraudulentify  concealed  from  him  by  the  mortgagor  j^his  yenaor), 
he  might  be  treated  as  a  purchaser  of  the  equity  of  reidemption  only,  and 
order^  to  redeem,  or  in  default  to  be  foreclosed  (see  Colt^tr  y.  Finch,  5 
H.  L.  C.  905^,  he  would  not  be  compelled  in  such  suit  to  dehyer  up  the  title 
deeds  which  ne  had  obtained  bond  fide,  and  without  notice :  Heath  y.  Crealcd, 
10  Ch.  22  freyersing  on  this  point  18  Eq.  215) ;  Waldy  y.  Oray,  20  Eq.  288; 
Hunt  y.  Limes,  2  D.  F.  &  J.  578  (reyersing  on  this  point  28  Beay.  681); 
Fagg  y.  James,  8  L.  T.  5,  Form  5,  sup,  p;  2094 ;  and  see  Bowen  y.  Evans, 
1  J.  &  Lat.  178 ;  Joyce  y.  I)e  Moleyns,  2  lb,  374  ;  Wallwyn  y.  Lee^  9  Yes.  24; 
Frazer  v.  Jones,  17  L.  J.  Ch.  353 ;  12  Jur.  443. 

To  this  rule  an  exception  was  made  in  cases  in  which  the  Court  is  called 
upon,  as  between  seyeral  adyerse  and  innocent  purchasers  for  yalue  without 
notice,  to  declare  the  right  to  the  fund  or  estate.  In  order  not  to  leave 
incomplete  the  decree  by  which  the  Pit  had  been  declared  absolutely  entitled 
to  the  whole  beneficial  mterest,  the  Deft  was  not  allowed  to  retain  the  deeds 
which  he  claimed  to  hold  under  an  adyerse  and  inyalid  title ;  i,e,,  the  light  to 
the  estate  gaye  the  right  to  possession  of  the  deeds :  Newtmi  y,N,,4  Ch.  143; 
6Eq.  135;  Smith  y.  Chichester,  2  D.  &  War.  402;  Stackhouse  y.  C.  Jersejf, 
IJ.  &H.  721. 

But  since  the  Jud.  Acts  the  Court  has  jurisdiction,  on  the  application  of 
the  legal  owner  of  title  deeds,  to  order  them  to  be  deliyered  up  by  a 
purchaser  for  yalue  without  notice :  Be  Cooper,  C,  y.  Veset^,  20  Ch.  D.  611, 
C.  A. ;  and  a  l^al  mortgagee,  haying  estabhshed  his  priority,  is  entitled  to 
recover  the  deeds  from  a  subsequent  mortgagee  by  deposit  without  notice: 
Manners  y.  Mew,  29  Ch.  D.  725;  Be  Ingham^  Jones  y.  Ingham,  (1893)  1  Ch. 
352. 

Mere  possession  of  the  titie  deeds  by  a  second  mortgagee,  eyen  though 

Surchaser  for  yalue  without  notice,  will  not  giye  him  priority:  Dixon  t. 
iuckleston,  8  Ch.  155 ;  Boberts  y.  Cro/t,  2  D.  &  J.  1 ;  Thorpe  y.  HoidsuwH, 
7  Eq.  139,  in  which  case,  although  tiie  Pit  was  declared  entitied  to  a  first 
charge  under  a  settlement  prior  to  a  mortgage,  of  which  settlement  tiie 
mortgagee  had  not  notice  when  he  took  his  security,  the  mortgagee  was  not 
depriyed  of  the  custody  of  the  deeds,  but  ordered  to  produce  them  for  the 
purposes  of  the  sale :  see  Form  6,  sup,  p.  2094. 
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And  an  equitable  mortgagee  by  deposit  of  title  deeds,  though  without 
notice  of  a  previous  contract  by  the  mortgagor  to  sell  the  land,  has  no 
priority  oyer  the  purchaser,  nor  right  to  reqiure  him  to  redeem  or  be  fore- 
closed :  Flinn  v.  Fountain,  66  L.  J.  Oh.  389 ;  60  L.  T.  484  ;  37  W.  E.  443. 

And  as  the  equity  arising  from  fraudulent  representations  is  personal  only, 
eqnitable  mortgiigees  of  fictitious  title  deeds,  can  have  no  claim  as  against  a 
subsequent  innocent  purchaser  for  value  of  the  genuine  deeds:  Keate  v. 
Fhillipe,  18  Gh.  D.  660. 

And  the  possession  of  forged  deeds  executed  by  the  son,  who  was  also 
heir-at-law,  trustee,  and  ezor,  of  a  testator  could  confer  no  title  to  anything 
except  the  son's  interest,  and  the  mortgagees  were  ordered  to  deliver  them 
up  to  the  oo-tnistees  and  co-exors :  Be  Cooper ,  C»  v.  Vesey,  sup,,  and  see 
p.  2104. 


TAOxmo. 

The  owner  of  the  legal  estate  in  mortgaged  property,  of  which  he  is  also 
puisne  mortgagee,  has,  under  certain  circumstances,  the  right  of  tacking, 
».^.,  of  uniting  his  securities  so  as  to  gain  priority  over  and  **  squeeze  out" 
intermediate  mortgagees  of  the  same  property :  see  Marsh  v.  Zee,  2  L.  C.  Eq. 
107. 

(a)  Where  first  mortgagee  or  an  incumbrancer  having  ihe  legal  estate 
makes  a  further  advance  on  the  securitv  of  the  estate  without  notice  of  an 
intermediate  incumbrance,  or  of  any  adverse  title,  he  may  tack  his  second 
advance  to  his  first,  and  hold  his  securities  until  paid  both  debts :  Young  v. 
T.t  3  Eq.  801 ;  not,  however,  if  the  second  advance  be  made  pending  an 
action  to  redeem  him,  duly  registered :  Morret  v.  Paske,  2  Atk.  53 ;  nor  can 
a  first  mortgagee,  for  present  and  future  advances,  tack  advances  made  after 
notice  of  a  second  mortgage,  although  the  second  mortgagee  had  notice  that 
the  first  was  to  cover  future  advances :  Shaw  v.  Neale,  6  H.  L.  0.  581 ; 
Hopkinaon  v.  Roli,  9  H.  L.  0.  614 ;  3  D.  &  J.  177 ;  25  Beav.  461 ;  Union  Bk\ 
of  Scotland  v.  Nat,  Bk,  of  Scotland,  12  App.  Ca.  53 ;  and  although  the  first 
mortgage  contains  an  express  covenant  by  the  mortgagee  to  make  further 
advances :  West  y.  WiUiama,  (1899)  1  Ch.  132,  0.  A. 

And  the  principle  applies  to  a  co.  entitled  under  its  articles  to  a  first  and 
permanent  lien  on  shares  for  any  money  advanced  to  the  shareholder, 
notice  to  tiie  co.  by  the  subsequent  incumorancer  being  effectual  notwitii- 
standing  sect.  30  of  the  Companies  Act,  1862:  Bradford  Banking  Co.  v.  Briggs, 
12  App.  Ca.  63 ;  and  to  a  purchaser  as  well  as  to  a  mortgagee :  London  and 
County  Bank  v.  Ratcliffe,  6  App.  Oa.  722 ;  so  that  where  the  purchaser  has 
notice  that  the  title  deeds  are  deposited  with  a  bank  (who  have  notice  of  the 
sale)  to  secure  a  current  account,  he  is  not  concerned  to  inquire  whether 
Bubsequent  advances  are  made  by  the  bank  on  tiie  security  of  the  vendor's 
lien:  8.  C. 

In  the  absence  of  express  agreement,  this  rule  is  not  affected  by  an 
alleged  custom  of  trade,  as  between  brewers,  publicans,  and  distillers,  for 
the  brewer,  who  has  a  first  charge  by  memorandum  and  deposit  of  the 
publican's  lease,  to  add  to  his  security  all  further  advances  in  priority  to 
the  distiller's  intermediate  charge,  of  which  the  brewer  had  notice  when  he 
made  such  further  advances :  Daun  v.  City  of  London  Brewery  Co.,  8  Eq. 
156 ;  Menziea  v.  Lightfoot,  11  Eq.  469. 

To  give  the  right  to  tack,  the  legal  estate  and  the  puisne  mortgage  must 
be  held  in  the  same  right :  Baruett  v.  Weston,  12  Yes.  130. 

(6)  A  third  or  subsequent  mortgagee,  who  when  ho  lent  his  money  had 
no  notice  of  the  second  mortgage,  becomes  entitied,  by  paying  off  the  first 
mortgage  and  getting  a  conveyance  of  the  legal  estate,  to  tack  his  own  debt 
to  the  first  mortgagee's  in  priority  to  the  second :  Marsh  v.  Lee,  1  L.  C.  Eq. 
(eth  ed.)  696 ;  2  L.  0.  Eq.  (7th  ed.)  107 ;  Spencer  v.  Pearson,  24  Beav.  266 ; 
though  he  has  notice  of  the  second  incumbrance  at  the  time  of  taking  in  the 
first :  Wortley  v.  Birkhmd,  2  Vez.  571 ;  Willonghhy  v.  IF.,  lb,  686 ;  1  T.  E. 
763 ;  and  though  he  gets  in  the  first  mortgage  ponding  an  action  by  second 
mortgagee  to  redeem  the  first :  Brace  v.  Ds,  Marlborough,  2  P.  Wms.  491 ; 
Batfs  V.  Johnson,  Joh.  304 ;  Bobinson  v.  Davison,  1  Bro.  0.  C.  63 ;  PresUm  v. 
NeeU,  12  Gh.  D.  760. 
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Secus,  after  a  judgment  by  which  priorities  are  settled :  E.  BrigM  y.  ^Tuii- 
ger/ord,  2  Ves.  524 ;   Wortley  v.  Birkhead,  mp, ;  Exp.  Knotty  11  Ves.  609. 

But  whether,  as  intiinated  in  Bates  y.  Johnaon^  Joh.  314,  the  first  mort- 
gagee can  at  his  pleasure  giye  the  preference  to  a  third  incumbrancer  oyer 
a  second,  qucere :  W.  Ln,  Commercial  Bk,  y.  Reliance  Bldg.  Soc,  29  Ch.  D. 
954,  C.  A. ;  in  which  case  a  first  mortgagee  who,  haying  notice  of  a  second 
incumbrance,  concurred  in  a  sale  by  me  mortgagor,  and  idlowed  him  to 
receiye  the  balance  of  the  purchase-money,  was  liable  for  the  balance  to  the 
second  mortgagee. 

Unless  the  person  who  seeks  to  tack  has  acquired  the  l^al  estate— which 
must  not  be  tne  legal  estate  from  a  bare  trustee  with  no  pecuniary  interest : 
see  Prosser  y.  Mice,  28  Beay.  68,  74 — or  the  dominion  oyer  it,  the  right  does 
not  arise :  Clarke  v.  Abbot,  Bam.  Ch.  462  ;  Phillips  y.  P.,  4  D.  F.  &  J.  208, 
216 ;  Spence,  yol.  ii.  p.  745. 

And  the  principle  of  tacking  applies  in  the  case  of  mortgages  to  building 
societies,  ^ere  a  person  pays  off  the  society,  takes  the  statutory  receipt 
from  them,  and  mases  a  further  adyance  without  notice  of  an  interyening 
puisne  incumbrance :  Hosking  y.  Smith,  13  App.  Ca,  582  (oyerruling  Peaae  v. 
Jackson,  3  Ch.  576;  and  Robinson  y.  Trevor,  12  Q.  B.  D.  423,  C.  A.). 

Upon  the  question  whether  the  right  to  call  for  is  equiyalent  to  posses- 
sion of  the  legal  estate,  see  Fish.  Mort.  542 ;  Bobbins,  1217,  qualifying  and 
explaining  Exp.  Knott,  11  Ves.  618 ;  Maundrell  y.  M.,  10  Ves.  271 ;  Dart, 
V.  &  P.  934,  935 ;  Robinson  y.  Trevor,  12  Q.  B.  D.  423 ;  CarlisU  City  and 
District  Bkg.  Co,  y.  Thompson,  28  Ch.  D.  398;  Sangster  y.  Cochrane,  28  Ch.  D. 
298;  Hosking  y.  Smith,  H.  L.  13  App.  Oei.  582;  Taylor  y.  London  and 
County  Bkg.  Co.,  (1901)  2  Ch.  231,  C.  A. 

The  legal  estate  acquired  in  {)ursuance  of  a  preyious  contract  for  a  l^al 
mortgage,  entered  into  at  the  time  of  the  first  adyance,  will  relate  back  so 
as  to  giye  priority  oyer  a  charge  intermediate  between  the  adyance  and 
completion  of  the  legal  mortgage,  both  for  the  original  adyance  and  for 
subsequent  adyances  made  without  notice :  Cooke  y.  Wilton,  29  Beay.  lOO. 

But  an  equitable  incumbrancer  purchasing  the  legal  estate  with  notioe 
that  the  yendor  held  it  subject  to  certain  equities  («.^.,  as  a  trustee  for 
a  subsequent  incumbrancer)  has  been  held  to  take  it  subject  to  sudi 
equities,  so  that  he  cannot,  as  against  the  c.  q.  t.,  ayail  himself  of  the 
legal  estate  thus  acquired,  although  he  originally  took  his  security  without 
notice :  Mumford  y.  Stohwasser,  18  Eq.  556 ;  All^n  y.  Knight,  5  Ha.  272 
(affirmed  11  Jur.  527);  Saunders  y.  Dehew,  2  Ver.  271 ;  Oamham  y.  Skipper^ 
55  L.  J.  Ch.  263 ;  53  L.  T.  940 ;  34  W.  R.  135 ;  and  see  Ortigosa  y.  Brown, 
47  L.  J.  Ch.  168;  Heath  y.  Crealock,  10  Ch.  22;  Taylw  y.  Rus^U,  (1892) 
A.  C.  244,  253,  262  ;  Lewin,  1046 ;  Union  Bank  of  London  y.  Kent,  39  Ch.  D. 
238,  C.  A. ;  Powell  y.  London  and  Provincial  Bank,  (1893)  1  Ch.  610,  616 
{S.  C,  (1893)  2  Ch.  555,  C.  A.),  where  Wright,  J.,  said  that  the  exceptions 
to  the  general  rule  suggested  in  these  cases  might  perhaps  be  stated  thus: 
*'The  transferee  must  not  get  in  the  legal  estate  from  a  person  whom  he 
knows,  or  ought  to  know,  to  be  a  trustee  of  the  estate  upon  express  tnLsts  for 
a  prior  incumbrancer." 

But  the  Pit  who,  on  such  a  ground,  seeks  to  depriye  another  of  the  benefit 
of  the  legal  estate  must  rely  on  an  equity  of  nis  own,  not  on  that  of  a 
stranger:  Taylor  y.  Russell,  (1891)  1  Ch.  8,  28;  explaining  Harpham  v. 
Shacklock,  19  Ch.  D.  207,  214. 

And  a  trustee  who  takes  from  his  c.  q.  t.  an  assignment  by  way  of  security, 
without  notice  of  a  prior  incumbrance,  may  ayail  himself  of  the  legal  estate 
yested  in  him  as  trustee :  Newman  y.  N.,  28  Ch.  D.  674  ;  secus,  where  he  has 
notice :  Ledbrook  y.  Passman,  57  L.  J.  Ch.  855 ;  59  L.  T.  306. 

Where  a  mortgagor,  creating  an  equitable  mortgage,  at  the  same  time 
declares  himself  k>  be  trustee  of  the  legal  estate  for  tne  equitable  mortgagee, 
the  legal  estate  will  yest  in  new  trustees  appointed  by  the  mortgagee  in  sub- 
stitution for  the  mortgagor  by  a  vesting  declaration  under  the  Trustee  Act, 
1893  (56  &  57  V.  c.  63),  s.  12,  and  priorities  will,  it  seems,  be  determined 
accordingly:  London  and  County  Ba7ik  y.  Qoddard,  (1897)  1  Ch.  642  (but  Fee 
Lewin  on  Trusts,  10th  ed.,  p.  773 ;  Taylor y.  London  and  County  Bkg.  Co.,  9vp^ 

If  the  mortgage  has  been  satisfied  by  taking  out  of  Court  money  pcdd  in, 
in  an  action  on  Ihe  coyenant,  the  mor^;agee  cannot  taek  a  judgment  sab- 
sequently  acquired  on  the  mortgagor's  £bt  by  ooyenant :  Maycf  of  Brtcon  t. 
Seymour^  26  Beay.  548. 
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According  to  Toulmin  y.  Steered  3  Mer.  210,  neither  the  mortgagor  paying 
off  the  first  mortga^  and  getting  in  the  legal  estate,  nor  the  first  mortgagee 
parcdmsing  the  equity  of  redemption,  and  thus  putting  himself  in  the  place 
of  the  mortgagor,  can  (in  the  absence  of  any  contemporaneous  expression  of 
intention  to  keep  it  abve)  set  up  the  prior  mortgage  as  against  subsequent 
incumbranoes  oi  which  he  has  constructive  or  actual  notice.  See  also  Otter 
T.  L.  Vaux,  6  D.  M.  &  G.  638,  643 ;  Squire  v.  Ford,  9  Ha.  47 ;  Brown  v. 
Stead,  6  Sim.  53d ;  Chmyre  v.  Bus,  2  Giff.  287. 

The  principle  of  this  decision  will  not,  however,  be  extended  :  see  Adams 
V.  Angelly  5  Ch.  D.  634;  Stevens  v.  Mid  Hants  By,  Co.,  8  Ch.  1064;  Anderson 
V.  I^gnet,  lb.  180 ;  Watts  v.  Synies,  1  D.  M.  &  G.  240 ;  (TLoughlin  v.  Fitz- 
gerald, I.  B.  7  Eq.  483;  and  see  Fish.  Mort.  733;  Thorne  v.  Cann,  (1895) 
A.  C.  11,  H.  L.;  Liquidation  Estates  Purchase  Co.  v.  WiUoughhij,  (1898) 
A.  C.  321,  H.  L. ;  (1896)  1  Ch.  726,  C.  A. ;  Lewin  on  Trusts,  10th  ed.  889, 
and  cases  there  referred  to. 

And  a  trostee  in  bankruptcy  does  not,  by  purchasing  from  the  first  mort- 

gagee  of  the  bankrupt,  let  in  the  second  mortgagee  as  first  incumbrancer ; 
at  such  a  purchase  aoes  not  extinguish  the  right  of  the  second  mortgagee  to 
redeem  :  Beli  v.  Sunderland  B.  B.  Soc.,  24  Ch.  D.  618. 

The  intention  to  keep  the  charge  alive  against  subsequent  incumbrancers 
may  be  inferred  from  surrounding  circumstances  without  express  declara- 
tion :  Adams  v.  Angell,  sup.  (where  the  purchase  of  the  equity  of  redemption 
by  first  mortgagee  was  from  the  bankrupt  mortgagor's  trustee,  after  decree 
in  a  foreclosure  suit  in  which  first  mort^gee  was  Pit  and  to  which  second 
mortgagee  was  a  party) ;  e.g.,  by  the  parties  dealing  with  one  another  on  the 
footing  that  a  term  merged  at  law  is  subsisting  so  as  to  render  it  inequitable 
that  the  legal  merger  should  be  set  up :  Thellusson  v.  Liddard,  (1900)  2  Ch. 
63d ;  and  tiie  presumption  in  favour  of  the  person  paying  off  the  money  will 
be  made  notwithstancung  that  the  reconveyance  to  Imn  is  absolute  in  form : 
Lord  Oifford  v.  Lord  Fitzhardiiwe,  (1899)  2  Ch.  32 ;  or  that  he  has  taken  an 
equitable  chaige  on  a  part  of  the  mortfipoged  property:  Chetwynd  v.  Allen, 

(1899)  1  Ch.  353 ;  or  that  he  is  a  tenant  for  life  ana  the  relation  of  parent  and 
child  subsists  between  him  and  the  remainderman :  Be  Harvey,  H.  v.  Hobday, 
(1896)  1  Ch.  137,  C.  A. ;  and  where  an  owner  of  five-sixths  paid  off  a  chaige 
on  the  entirety  pending  a  suit  to  set  aside  the  sale  of  one  of  such  sixths  to 
him,  and  took  a  reconveyance  as  to  the  five-sixths,  and  a  transfer  as  to 
the  other  sixth,  the  charge  was  held  to  be  kept  alive  as  to  the  disputed  sixth : 
Re  Pride,  ShaekellY.  Colnidt,  {1S91)  2  Ch.  135 ;  and  see  Hayden  v.  Kirkpatriek, 
M  Beav.  645 ;  and  the  principle  is  applicable  also  to  the  merger  of  leases,  so 
that  if  a  tenant  for  life  m  reversion,  having  taken  a  lease,  becomes  tenant  for 
life  in  possession  there  is  no  merger  in  equity :  Ingle  v.  Vaughan  Jenkins, 

(1900)  2  Ch.  368. 

In  the  case  of  purely  e(]uitable  interests,  the  question  of  merger  or  no 
merger  is  simply  one  of  intention,  but  to  what  extent  the  like  nue  applies 
where  a  merger  of  legal  estates  has  actually  taken  place  may  be  open  to 
qaestion :  Thellusson  v.  Liddard,  sup. 

If  the  money  was  not  advanced  upon  the  faith  of  the  land  no  case  of  tack- 
ing can  arise :  see  Lacey  y.  Ingle,  2  rh.  413  (where  the  right  was  refused  to  a 
person  who,  after  advancing  money  on  the  security  of  the  purchase-money  of 
an  estate  contracted  to  be  sold  free  from  incumbrances,  took  an  assignment 
of  a  mortgage  prior  to  the  contract) :  see  also  2  L.  C.  Eq.  126,  127  ;  Spence, 
ToL  ii.  737,  Ac. 

As  against  the  mortgagor  or  puisne  incumbrancers,  debts  by  specialty  or 
■bnple  contract  (not  being  charges  made  on  the  security  of  the  lana)could  not  be 
tacked :  Morret  v.  Paske,  2  Atk.  63 ;  Brace  v.  Ds.  Marlborough,  2  P.  Wms.  491. 

And  a  mortgagee  of  a  policy  of  assurance  having  receivea  under  the  j)olicy 
more  than  the  amount  due  for  principal  and  interest,  cannot  retam  the 
l^lftTirttt  in  discharge  of  an  unsecured  debt  due  from  the  assured :  Be  Oregson^ 
Christisan  y.  Bolam,  36  Ch.  D.  223 ;  following  Talbot  v.  Frere,  9  Ch.  D.  568, 
and  disapproving  Be  Hasd/oot*s  Estate,  13  Eq.  327,  and  Spalding  v.  Buding,  26 
Beav.  637. 

As  against  the  heir  or  devisee  of  a  deceased  mortgagor,  debts  for  which  the 
real  estate  was  assets  can  be  tacked  to  a  mortgage  of  I'ealty,  but  not  as 
•gainst  his  devisees  in  trust  for  payment  of  debts :  Irby  v.  /.,  22  Beav.  217. 

And  onoe  the  Adman  of  Estates  Act,  1833  (3  &  4  W.  lY.  o.  104),  simple 
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contract  debts  may  be  tacked  against  the  heir  and  deyisee  also,  whenever  the 
equity  of  redemption  is  assets  for  payment  of  simple  contract  debts. 

But  this  right  of  tacking  as  against  the  estate  of  a  deceased  mortgagor  Tiras 
not  permitted  to  the  prejudice  of  other  creditors :  Ueams  y.  Banoe,  3  Atk. 
630 ;  Bol/e  v.  Cheater,  20  Beav.  613 ;  Thomas  v.  T.,  22  Beav.  341 ;  nor  of  the 
assignee  of  the  heir  or  exor :  Coleman  v.  TTVncA,  1  P.  Wms.  775 ;  and  see 
cases  collected,  Fish.  Mort.  553,  554. 

In  Elvy  V.  Norwood  (5  D.  &  S.  240V  as  against  heir  of  a  mortgagor  (who 
had  coyenanted  for  himself  and  his  neirs  to  pay  the  mortgage  debt  and 
interest)  coming  to  redeem,  twenty  years'  arrears  of  interest  could  be  tacked 
to  the  amount  recoverable  out  of  the  land ;  and  in  general  in  a  redemption 
action  the  mortgagor  is  liable  to  pay  all  the  arrears  of  interest  due,  with 
principal  and  costs,  from  the  date  of  the  mortgage :  Dingle  y.  Coppen,  (1899) 

1  Oh.  726. 

On  the  principle  that  debts  not  charged  upon  the  land  could  not  be  tacked, 
a  judgment  creditor  before  1  &  2  Y.  c.  110,  not  being  considered  as  haying 
an  es^te  in,  or  as  haying  advanced  his  money  on  the  security  of,  the  land — 
"  neither  ju8  in  re  noTJua  ad  rem,^* — did  not,  by  subsequently  getting  in  a 
legal  mor^ge,  acquire  the  right  to  tack ;  but,  on  the  other  hand,  a  creditor 
by  mortgage  was  entitled  to  tack  subsequent  advances  upon  a  judgment :  see 
La/^ey  v.  Ingle,  2  Ph.  422  ;  Exp.  Knott,  11  Yes.  617 ;  Brace  y.  Ds.  Marlhorovgh, 

2  P.  Wms.  492. 

As  under  the  Judgments  Act,  1838  (1  &  2  Y.  c.  110),  money  lent  upon  a 
jud^ent  duly  registered  constituted  a  char^  upon  the  land,  tiie  rimt  of 
tacking  a  legal  mortgage  subsequently  acquired  attached :  see  Fish-^iCoit. 
547 ;  Bobbins,  1228 ;  though  this  has  l)een  doubted :  see  2  L.  0.  Eq.  125  uq. 

But  since  the  Judgments  Act,  1864  (27  &  28  Y.  c.  112),  the  land  is  not 
affected,  and  the  right  to  tack  will  not,  it  seems,  arise  until  the  land  shall 
have  been  actually  delivered  in  execution  by  writ  of  elegit  as  thereby  provided : 
see  Sect.  X.,  '*  Judgments,"  sup.  p.  2068. 

And  see  Champneys  y.  Burland,  19  W.  E.  148;  23  L.  T.  584,  that  wheie 
there  has  been  actual  delivery  of  the  land  in  execution  by  the  return  of  the 
sheriff  to  the  writ  of  elegit,  a  prior  mortgagee  without  notice  of  the  elegit 
caimot  on  redemption  by  the  elegit  creditor  tack  a  subsequent  charge  to  his 
first  mortage. 

By  the  V.  &  P.  Act,  1874  ^37  &  38  Y.  c.  78J,  s.  7,  it  was  provided  that  no 
priority  or  protection  shoula  be  giyen  or  allowed  to  any  estate,  rieht  or 
interest  in  hmd  by  reason  of  such  estate,  &c.  being  protected  by  or  tatted  to 
any  legal  or  other  estate  or  interest  in  such  land,  mough  the  pc^rson  oJaiTnmg 
such  priority  or  protection  should  claim  as  a  purchaser  for  value  without 
notice. 

This  provision,  which  seems  to  have  affected  consolidation  as  well  as  tack- 
ing, was,  by  the  Land  Transfer  Act,  1875  (38  &  39  Y.  c.  87),  s.  129,  xvpealed 
as  &om  the  date  at  which  it  came  into  operation  (7  Aug.  1874),  except  as  to 
anything  duly  done  thereunder  before  the  commencement  of  the  repealing 
Act  (1  Jan.  1876). 


Section  XVI. — ^Annuities  and  Bent-charqbs. 

1.  Bedemptum  of  Annuity, 

Th^c^-ATt-pg  the  Pit  M.  entitled  to  redeem  the  annuity  of  £ —  in  the 
pleadings  mentioned,  upon  payment  of  tbe  principal  sums  of  £ —  and 
£ — ,  and  interest  thereon  after  the  rate  of  £ —  p.  c.  per  anu. ;  And 
Let  the  following  accounts  be  taken,  that  is  to  say: — 1.  An  aoooimi 
of  what  is  due  to  the  Defts  J.  &c.,  as  ezore  of  B.  the  testator  ftc,  lor 
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principal  and  interest,  after  the  rate  of  £4  p.  c.  per  ann.,  from  &g., 
and  for  their  costs  of  this  action,  such  costs  to  be  taxed  &c. ;  2.  An 
account  of  what  sums  the  said  B.,  in  his  lifetime,  or  the  Defts  J.  &c., 
his  exors,  since  his  decease,  have  received  on  account  of  the  said 
annuity;  And  Let  what  shall  appear  to  have  been  so  received  on 
account  of  the  said  annuity  be  applied,  first  in  discharge  of  the  interest 
of  the  said  sums  of  £, —  and  £ — ,  and  then  in  reduction  of  the  prin- 
cipal ;  And  Let,  upon  the  Pit  paying  to  the  Defts  J.  &c.  what  shall  be 
certified  to  remain  due  to  them  for  principal,  interest,  and  costs  as 
aforesaid,  after  such  deductions  as  aforesaid,  within  &c.,  the  said 
Defts  deliver  up  to  the  Pit  his  securities  for  payment  of  the  said 
annuity  (upon  oath,  if  required),  and  release  and  assign  the  said 
annuity  to  the  Pit,  or  to  whom  he  shall  appoint,  such  release  and 
assignment  to  be  settled  &c.,  in  case  the  parties  difEer. — ^Li  default 
Pit's  bill  to  stand  dismissed. — ^Liberty  to  apply. — Moore  v.  Rowe^  M.  K., 
12  Nov.  1829,  B.  746. 

For  decree  for  redemption  of  one  annuity,  and  setting  another  aside  for 
fraud*  see  Matthew  v.  ffanscomb,  L.  C,  27  Feb.  1771,  B.  538 ;  and  see  Byne 
V.  Vivian,  L.  C,  28  Jan.  1800,  A.  337;  Knight  v.  Bowyer,  M.  E.,  15  July, 
1857,  A.  1705;  S.  C,  23  Beav.  609. 

2.  The  like. 

m 

Dbolare  that  the  indentures  of  grant  of  annuity  dated  &c.  in  the 
pleadings  mentioned  ought  to  stand  as  a  security  for  the  amount 
which,  upon  taking  the  accounts  hereinafter  directed,  shall  be  found 
due  from  the  Pit  to  the  estate  of  W.  deceased ;  Account  of  all  receipts, 
payments,  and  advances  of  or  by  the  said  W.  deceased,  for,  to,  or  on 
behalf  of  the  Pit,  and  of  all  money  due  or  owing  from  the  Pit  to  the 
estate  of  W.  upon  the  mortgage  security  dated  &c. ;  Declare  that  in 
tsMng  such  account  the  Pit  is  chargeable  with  interest  at  the  rate  of 
£5  p.  c.  per  ann.  on  so  much  only  of  the  several  consideration  moneys 
expressed  in  the  said  several  grants  of  annuity  in  the  pleadings 
mentioned,  as  at  the  dates  of  the  several  indentures  granting  the  same 
respectively  shall  appear  to  have  been  due  and  owing  from  the  Pit  to 
the  said  W. ;  And  upon  payment  by  the  Pit  into  Court  &c.  of  the 
amount  which  shall  be  certified  to  be  due  from  the  Pit  upon  such 
account  within  nine  months  after  the'  Master  shall  have  made  his 
certificate,  together  with  the  Defts'  costs  of  this  action,  to  be  taxed 
&c.,  Let  the  Defts  respectively,  at  the  Pit's  costs,  reconvey  &c.,  and 
detiver  up  &c. ;  But  in  default  Pit  to  stand  foreclosed  and  to  execute 
proper  assurances. — ^Liberty  to  apply  as  to  the  amount  paid  into  Court. 
— Lysaght  r.  Weaimacoitf  M.  B.,  19  Feb.  1864,  B.  884  ;  JS.  C,  33  Beav. 
417;  3N.E.  599. 

3.  Arrears  of  Freehold  RenUcharges  raised  by  Sale. 

Declabs  that  the  Pit  and  all  other  the  grantees  or  persons  now 
entitled  to  the  benefit  of  the  several  rent-charges  of  40«.  each,  granted 
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by  S.  as  in  the  bill  mentioned,  and  charged  upon  and  issuing  out  of  the 
hereditaments  comprised  in  the  indenture  dated  &c.,  are  respectively 
entitled  to  a  charge  upon  the  said  hereditaments  for  the  amount  due  to 
them  for  the  arrears  of  such  rent-charges  respectively,  and  to  have  the 
same  raised  by  sale  of  the  said  hereditaments  ;  And  Let  the  following 
&c. :  1.  An  inquiry  who  are  the  persons  other  than  the  Fit  now  entitled 
to  the  benefit  of  such  rent-charges  respectively ;  2.  An  account  of  what 
is  due  to  the  Fit  for  the  arrears  of  his  rent-charge  of  40«.  secured  by 
the  said  indenture,  and  to  all  other  the   grantees  or  other  persons 
entitled  to  the  benefit  of  the  several  other  charges  charged  upon  and 
issuing  out  of  the  hereditaments  as  aforesaid. — Tax  all  parties  their 
costs  of  action ;  And  Let  the  said  hereditaments  or  a  competent  part 
thereof  to  raise  the  amount  due  to  the  Pit  and  all  other  the  grantees 
or  persons  now  entitled  to  the  benefit  of  such  several  rent -charges  for 
such  arrears,  and  for  the  costs  of  all  parties  in  this  action,  and  also  the 
balance  due  to  the  receiver  appointed  in  this  action,  be  sold  with  the 
approbation  of  the  Judge. — Pay  purchase-money  into  Court  subject  to 
further  order. — ^Adjourn   &c. — ^Liberty   to  apply. —  White  v.   Jamety 
M.  R,  17  Nov.  1858,  B.  409;  and  see  GodUe  v.  James^  M.  R.,  19  Nov. 
1868,  A.  2817;  HaUY,  Hurst,  2  J.  &  H.  76. 


4.   Uncertainty  as  to  Land  charged — Inquiries  in  default  of 

Agreement, 

Upon  the  application  of  the  Fits  for  directions  by  summons  dated 
&c.,  Let,  in  the  event  of  the  parties  being  unable  to  agree,  the  follow- 
ing inquiries  be  made,  that  is  to  say: — 1.  An  inquiry  what  are  the 
lands  charged  with  the  rent-charge  of  [twenty-eight  pounds  eight 
shillings  and  elevenpence]  mentioned  in  the  writ  of  summons  in  tiiis 
action,  and  if  they  cannot  be  ascertained,  2.  An  inquiry  what  other 
lands  of  the  Defts  T.  H.  T.  and  C.  T.  are  of  the  same  extent  as  the 
lands  so  charged ;  And  Let  lands  of  the  Defts  T.  K.  T.  and  C.  T.  of 
the  same  extent  to  answer  the  said  rent-charge  be  set  out  under  the 
direction  of  the  Judge. — Defts  to  pay  Pits'  costs  of  action  up  to  and 
including  this  order  (but  excluding  the  costs  of  adjournment  to  the 
Judge  in  Chambers),  to  be  taxed. — Question  of  subsequent  costs 
reserved. — ^Liberty  to  apply. — Thomas  v.  Fawny  Farwell,  J.,  26  Nov. 
1900,  A.  3974. 

For  similar  inquiries  in  the  case  of  copyhold  lands  subject  to  a  rent-<duaxe 
in  favour  of  lord  of  manor,  and  declarations,  see  Searle  v.  Cooke,  Kav,  J., 
10  July,  1889,  B.  1002 ;  5.  (7.,  0.  A.  30  Jan.  1890,  B.  89 ;  43  Ch.  519,  C.  A. 


5.  Charge  hy  Inclosure  Commissionei^s  on  Inheritance  of  Olebe  Lands 

enforced  by  Sale. 

Deglabe  that,  by  virtue  of  the  absolute  order,  dated  &c.  {an  order  of 
the  Inclosure  Commissioners  under  the  provisions  of  the  General  Land 
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Drainage  and  Improvement  Company* s  Act,  1849,  12  ^  13  F".  c.  «ci.),  in 
the  pleadings  mentioned,  the  Fits  are  entitled,  in  prioritj  to  all  other 
persons,  to  a  charge  on  the  K.  rectory  estate,  in  the  pleading^  men- 
tioned, for  the  half-yearly  payments  now  due,  and  hereafter  to  become 
due,  of  the  rent-charge  of  £116  in  the  pleadings  mentioned. — ^Account 
of  such  half-yearly  payments,  and  directions  for  sale  of  a  sufficient 
part  of  the  said  K.  rectory  estate  to  meet  the  amount  due,  and  the 
Fits'  costs,  charges  and  expenses,  and  costs  of  action. — ^Furchase-money 
to  be  paid  into  Court. — Liberty  to  apply. — The  Scottish  Widows^  Fund 
T.  (yaiff,  T.-C.  Hall,  6  Feb.  1882,  B.  267 ;  S.  C,  20  Ch.  D.  208. 


NOTES. 

ANITUITIES. 

By  17  &  18  T.  c.  90  (Usur^  Laws  Bepeal  Act,  1854),  the  necessity  of 
enrolling  a  memorial  of  annuity  deeds,  imposed  by  53  Ot,  III.  c.  141,  and 
further  regolated  by  3  G.  IV.  c.  92,  and  7  G.  IV.  c.  77,  was  abolished  by  the 
repeal  of  uese  Acts. 

But  by  the  Judgments  Act,  1855  Q8  &  19  V.  c.  15),  ss.  12,  14,  no  annuity 
or  rent-charge  for  life,  or  for  years  aeterminablc  on  death,  granted  otherwise 
than  by  marriage  settlement  or  will,  shall  affect  lands  as  against  purchasers, 
mortgiigees,  or  creditors  unless  and  until  a  memorandum  containing  the 
name,  place  of  abode,  and  the  title,  trade,  or  profession  of  the  person  whose 
estate  is  to  be  affected  thereby,  and  the  date  of  the  assurance  whereby  the 
annuity,  or  rent,  or  charge  is  granted,  and  the  annual  sum  to  be  paid,  shall 
be  left  for  registration  with  the  senior  Master  of  the  Common  Fleas  (now  at 
the  Land  Registry,  v.  sup,  p.  2101). 

On  the  question  whether  a  transaction  is  a  loan  or  a  purchase  of  an  annuity 
absolutely,  see  Bulwer  v.  Astley,  1  Ph.  422  ;  Verner  v.  Winstanley ^  2  Sc.  &  L. 
393.    The  Court  will  incline  to  hold  annuities  redeemable :  Longuet  y.  Scawen, 

1  Yez.  402 ;  and  in  the  case  of  a  life  annuity  with  a  power  of  repurchase, 
mich  power  will  receive  a  liberal  construction :  Joy  v.  Birch,  4  CI.  &  F.  57  ; 
Sagd.  Law  Frop.  667,  668. 

The  rule  is  not  to  give  interest  upon  arrears  of  an  annuity,  though  it  will 
be  allowed  where  the  grantor  has  been  guilty  of  misconduct  for  the  purpose 
of  evading  payment,  or  where  his  incumbrancers  have  prevented  perception 
of  the  annuity :  Martyn  v.  Blake,  3  D.  &  War.  125 ;  E,  Mansfield  v.  Ogle, 
4  D.  &  J.  38 ;  and  see  pp.  1637,  1638,  sup. 

By  analogy  to  the  construction  put  upon  the  Begistry  Acts,  sup,  pp.  2110, 
2111,  it  has  been  held  that  an  annuity  deed,  though  unreg^istered,  is  valid 
against  all  subsequent  incumbrancers  who  take  with  notice  of  it,  and  as 
against  the  grantor's  trustee  in  bankruptcy:  Greaves  v.  Tofield,  14  Ch.  D. 
563,  C.  A. 

If  the  relation  of  trustee  and  c.  q,  t,  has  been  created,  the  case  falls  within 
the  Beal  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  25,  and  as 
against  the  grantor  and  his  subsequent  incumbrancers  the  arrears  of  an 
annuity  to  be  recovered  are  not  limited  to  six  years ;  but  if  there  is  a  simple 
charge  of  the  annuity  on  the  land,  and  an  express  trust  has  not  been  created 
for  the  grantee,  only  six  years'  arrears  can  be  recovered  under  3  &  4  W.  IV. 
c.  27,  s.  42 :  see  Lewis  v.  Buncombe,  29  Beav.  175 ;  Cox  v.  Dolman,  2  D.  M. 
&  G.  592;  Lawtan  v.  Ford,  2  Eq.  97 ;  Locking  v.  Parker,  8  Ch.  30;  Shelf. 
B.  F.  S.  189,  200  (and  cases  there  cited]. 

And  as  to  the  operation  of  time  as  a  oar  to  express  trusts,  see  and  compare 
Jud.  Act,  1873.  s.  25  (2).  with  B.  P.  Lim.  Act,  1874  (37  &  38  V.  c.  57),  s.  10 ; 
and  see  Lewin,  1065  et  seq. 

As  to  the  right  of  an  annuitant,  or  grantee  of  a  rent-charge,  to  have  the 
arrears  raised  by  sale,  and  tiiat  such  right  is  subject  to  the  discretion  of  the 
Court,  which  will  refuse  to  order  sale  in  certain  cases,  see  Hall  v.  Hurst, 

2  J.  ft  H.  76;  White  v.  James,  26  Beav.  191,  sup.  Form  3 ;  ScoUUh  Widmos' 
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Fund  V.  Craig,  20  Ch.  D.  208,  sup»  Form  4;  Graves  v.  Hicks,  11  Sim.  551; 
Re  Tucker,  T.  v.  T,,  (1893)  2  Ch.  323;  Blackburm  v.  Hope  Edwardes,  (1901) 
1  Ch.  419;  namhro  v.  //.,  (1894)  2  Ch.  664. 

In  the  absence  of  special  contract,  a  policy  of  assurance  effected  by  the 
grantee  of  an  annuity,  by  way  of  security  on  the  grantor's  life,  belongs,  on 
redemption  of  the  annuity,  to  the  grantee,  and  not  to  the  grantor :  Knox  v. 
Turner,  6  Ch.  615 ;  9  Eq.  155 ;  Bash/ord  v.  Cann,  33  Beav.  109 ;  Gottlieb  v. 
Cranch,  4  D.  M.  &  G.  440 ;  Courtenay  v.  Wright,  2  Giff.  337 ;  Pretion  v. 
Neele,  12  Ch.  D.  760. 


SENT-OHARGES. 

By  the  Conveyuncing  Act,  1881,  s.  44,  powers  of  distress  and  entry,  and, 
hj  sect.  45,  powers  of  redemption,  with  the  sanction  of  the  Copyhold  Com- 
missioners (Board  of  Agriculture),  are  given  to  persons  entitled  to  rent- 
charges,  or  mterested  in  the  land  charged  respectiyely. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  9,  sub-s.  3,  every 
registered  proprietor  of  land  is  empowered  to  charge  it  in  the  prescribed 
manner  (see  Land  Transfer  Bules,  1898,  r.  108)  with  an  annuity  or  other 
periodical  pa^nnent,  and  it  is  conceived  that  an  annuity  charged  imder  this 
enactment  will  carry  with  it  the  remedies  given  by  sect.  44  of  the  Con- 
veyancing Act,  1881 :  see  Brickdale,  284,  298. 

As  to  transfer  of  land  by  the  registered  proprietor  in  consideration  or 
partly  in  consideration  of  a  rent-charge,  see  lAnd  Transfer  Bules,  1898, 
r.  83 ;  Brickdale,  355. 

Under  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  s,  10, 
where  land,  subject  te  a  rent-charge,  is  sold  in  lots,  and  the  owner  releases 
the  purchaser  of  one  lot  only,  the  whole  rent-charge  is  not  extinguished,  but 
only  a  proportionate  part  can  be  recovered  from  the  other  purchasers :  BoM 
V.  Smith,  14  Q.  B.  D.  318,  C.  A. 

The  holder  of  a  rent-charge,  charged  upon  glebe  lands  of  a  benefice,  under 
a  special  Act,  was  entitled  to  the  ordinary  remedy  of  having  the  arrears 
raised  by  sale,  though  the  Act  gave  powera  of  distress  and  entry,  which, 
however,  were  ineffectual  in  consequence  of  the  glebe  land  being  untenanted : 
ScoUish  Widoivs'  Fund  v.  Craig,  20  Ch.  D.  208,  Form  6,  sup.  p.  2118;  and 
see  Northern  Ase,  Co,  v.  Harrison,  W.  N.  (89)  58,  74 ;  in  which  case  notice 
was  ordered  te  be  given  te  the  patron,  and  he  and  the  bishop  declining  to 
interfere,  judgment  was  given  in  the  same  form.  And  the  powera  given  to 
the  owner  of  a  rent-charge,  as  consideration  for  enfranchisement  under  the 
Copyhold  Act  (50  &  61  Y.  c.  73),  s.  16,  do  not  preclude  him  from  enforcing 
his  other  remedies. 

Eent-charge  in  lieu  of  tithes  is  not,  by  6  &  7  "W.  IV.  c.  71,  rendered  a 
charge  on  the  inheritance,  and  the  owner  is  not  entitled  to  a  sale  in  order  to 
recover  arrears :  Bailey  v.  Badham,  30  Ch.  D.  84,  C.  A. 

Where  a  tenant  for  life  charged  lands  with  an  annuity,  but  did  not  cove- 
nant for  payment,  the  annuitant  was,  nevertheless,  a  specialty  creditor  on 
the  general  assets  for  arreara  accrued  in  the  lifetime  of  the  tenant  for  life : 
Crawford  v.  Annally,  23  L.  B,  113. 

And  that  since  \h.Q  abolition  of  real  actions,  an  action  of  debt  may  be 
brought  against  the  terre-tenant  in  respect  of  a  rent-charge  during  such  time 
as  he  LB  in  possession  as  owner  of  the  land,  see  Thomas  v.  Sylvester^  L.  B. 
8  Q.  B.  368 ;  E^.  Blackburn  Building  Society,  Exp.  Graham,  42  Ch.  D.  843,  846, 
347,  C.  A. ;  Swi/t  r.  Kelly,  24  L.  B.  L:.  107 ;  Searle  v.  Cook,  43  Ch,  D.  619, 
528,  532,  C.  A. 

The  owner  of  a  rent-charge  is  not  in  the  position  of  a  mortgagee,  so  as  to 
be  entitled  te  restrain  waste  by  the  terre-tenant:  Sandemann  v.  Bushioti, 
61  L.  J.  Ch.  136 ;  66  L.  T.  180. 

A  tenant  for  ^rears  is  not  liable  in  an  action  of  debt  for  non-pa3rment  of  a 
rent-charge  issuing  out  of  the  land  of  which  he  is  in  occupation,  nor  in  the 
case  of  a  rent-charge  created  for  charitable  purposes  is  he  liable  in  an  action 
in  the  Chancery  Division  at  the  instance  of  the  Attorney-General  or  the 
Charity  CommisBioners :  Be  Herbage  Bents,  Greenwich,  (1896)  2  Ch.  811. 
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Section  XVU. — Benefit  Building  Societies. 

1.  Redemption  on  Payment  of  all  future  Subacnpttons  until  Dissolu- 
tion of  Society — Probable  Duration  to  be  calculated^  and  future 
Payments  to  be  treated  as  immediately  due. 

The  Fit  bj  his  bill  admitting  that  he  ib  not  entitled  to  receive  any- 
thing in  respect  of  profits  on  his  twelve  shares  and  a  half  in  the 
Equitable  Provident  Association  in  the  pleadings  mentioned;  1.  Let 
an  account  be  taken  of  aU  subscriptions,  redemption  moneys,  and  other 
payments  due  and  owing  and  payable,  and  hereafter  to  become  due, 
owing,  and  payable  by  the  Pit,  as  a  member  of  the  said  association,  to 
the  Defts  B.  &o.,  as  the  trustees  of  the  said  association,  in  respect  of 
the  said  shares,  under  and  by  virtue  of  the  indenture,  dated  &c.,  and 
the  rules  and  reg^ulations  of  the  said  association  therein  also  mentioned; 
And  in  taking  such  account,  Let  the  probable  duration  of  the  said 
association,  according  to  the  said  rules  and  regulations,  be  calculated ; 
And  Let  all  moneys  which,  having  regard  to  such  probable  duration, 
might  at  any  time  hereafter  become  due  from  the  Pit,  be  considered  as 
due  at  the  time  of  taking  such  account. — ^Tax  the  Defts  their  costs 
of  this  action,  and  their  costs,  charges,  and  expenses  properly  incurred 
in  the  sale  of  the  leasehold  hereditaments  situate  in  &c.,  part  of  the 
estates  comprised  in  the  said  indenture,  dated  &c.,  and  also  their  costs 
of  the  action  of  ejectment  in  the  pleadings  mentioned ;  And  Let  the 
total  amount  due  to  the  said  Defts  for  such  subscriptions,  redemption 
moneys,  and  other  payments  as  aforesaid,  and  for  such  costs,  and  costs, 
charges,  and  expenses  as  aforesaid,  be  certified ;  2.  Let  an  account  be 
taken  of  the  money  received  by  the  Defts  B.  &c.,  from  the  sale  of  the 
copyhold  hereditaments,  and  of  the  rents  and  profits  of  the  freehold 
hereditaments  comprised  in  the  said  indentiire,  dated  &c.,  come  to  the 
hands  of  the  said  Defts  as  such  trustees,  or  any  other  person  or  persons 
&c.,  on  the  footing  of  wilful  default ;  And  Let  the  amount  of  the  money 
to  arise  from  such  sale,  and  what  shall  be  coming  on  the  said  accoimt 
of  rents  and  profits,  be  deducted  from  what  shall  appear  to  be  due  for 
such  subscriptions,  redemption  moneys,  and  other  payments,  and  for 
the  said  costs,  and  costs,  charges,  and  expenses,  when  so  taxed  as 
idForeeaid ;  And  Let  the  Pit  pay  to  the  Defts  B.  &c.,  as  the  trustees  of 
the  said  association,  what  upon  the  balance  of  the  said  accounts  shall 
be  certified  to  remain  due  to  them  for  such  subscriptions,  redemption 
moneys,  and  other  payments,  costs,  and  costs,  charges,  and  expenses 
as  aforesaid,  after  such  deduction  as  aforesaid,  within  six  months  after 
&c.,  at  such  &c. ;  And  thereupon  Let  the  Defts  B.  &c.,  as  such  trustees, 
indorse  a  receipt  of  acknowledgment  of  payment  on  the  said  indenture, 
dated  Ac,  pursuant  to  the  Act  of  Parliament  in  that  behalf,  and  accord- 
ing to  the  rules  and  regulations  of  the  said  association,  and  deliver  up 
to  the  Fit  and  the  Deft  M.,  or  to  whom  they  shall  appoint,  all  deeds 
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&c. ;  And  Let  thereupon  also  the  Defts  B.  &c.,  at  the  costs,  charges, 
and  expenses  of  the  Fit,  and  the  Deft  M.,  his  wife,  reconyey  the  said 
freehold  hereditaments  to  the  Pit  and  the  Deft  M.,  or  as  they  shall 
appoint,  free  and  clear  &c. ;  in  default  Pit's  bill  to  stand  dismissed 
with  costs. — Liberty  to  apply. — Mosley  v.  Baker,  V.-C.  W.,  19  Feb. 
1848,  B.  1163 ;  6  Ha.  87 ;  aff.  L.  C,  see  3  D.  M.  &  G.  1032,  n. ;  18  L. 
J.  Ch.  457. 

And  see  Seagrave  v.  Pope,  1  D.  M.  &  G.  783,  in  which  the  principle  of  the 
above  decree  was  approved. 

In  The  Provident,  &c.  Building  Soc,  v.  Qreenhill,  38  L.  T.  140  ;  9  Ch.  D. 
122,  it  was  held  that  the  account,  which  was  directed  in  the  ordinary 
terms  *'  of  what  is  due  for  principal,  interest,  and  costs  under  the  indentuiest, 
dated,  &c.,"  included  all  fines  and  other  payments  due  imder  the  securities. 

For  tiie  decree  in  this  case,  see  Reg.  Lib.  1877,  B.  2064. 


2.  Profits  payable  to  mthdrawing  Member — Ifo  Provision  for  de* 
termining  the  probable  Duration  of  the  Society — Plaintiff  hating 
paid  the  Trtistees^  Detnands  tinder  Protest, 

^^  Let  an  account  be  taken  of  all  subscriptions,  redemption  moneys, 
and  other  payments,  which,  upon  the  21st  day  of  Aug.  1855  [^the  day  of 
payment  by  P//],  were  due,  owing,  and  payable  by  the  Pit  as  a  member 
of  the  society  in  the  pleadings  mentioned  to  the  Defts  H.  &a,  as  the 
trustees  of  the  said  society,  in  respect  of  the  Pit's  shares  in  the  said 
society,  under  and  by  virtue  of  the  indentures,  dated  &c.,  in  the  plead- 
ings mentioned,  and  the  rules  and  regulations    of  the  said  society 
therein  also  mentioned ;  and  in  taking  the  said  account,  the  longest 
period  during  which  the  said  society  could  possibly  last,  having  regard 
to  its  net  assets,  and  the  amount  of  montlily  subscriptions  and  re- 
demption moneys  then  still  continuing  payable,  and  to  the  number  of 
shares  in  the  said  society  then  to  be  provided  for,  is  to  be  calculated ; 
And  the  Pit  is  to  be  charged  with  all  subscriptions  and  redemption 
moneys  which  would  become  due  and  payable  by  him,  assuming  the 
said  society  to  endure  for  the  whole  of  that  period,  such  moneys  to  be 
treated  as  a  debt  presently  due  from  him  on  the  said  21st  day  of  Aug. 
1855 ;  And  Declare  that  the  Pit  was  entitled  on  the  said  21  at  day  of 
Aug,  1855,  to  the  same  share  of  profits,  or  bonus  in  respect  of  his 
said  shares,  as  was  at  that  time  allowed  by  the  said  society,  or  the 
directors  thereof,  to  withdrawing  members. — ^Tax  the  Pit's  costs  of 
action,   including  the  costs  of    taking  the  account  hereby  directed; 
and  in  taking  such  account  the  Pit  is  to  be  credited  with  the  sum  of 
£ —  on  each  of  his  said  shares,  being  the  amount  of  bonus  payable 
to  the  withdrawing  members  on  the  said  21st  day  of  &c.,  and  with  the 
amount  of  the  said  costs  when  taxed ;  And  Let  the  Pit  pay  to  the 
Defts  n.  &c.,  as  the  trustees  of  the  said  society,  what,  if  anything, 
shall  be  certified  to  be  due  to  them  for  such  subscriptions,  redemption 
moneys,  and  other  payments  as  aforesaid,  after  deducting  the  said 
share  of  profits  or  bonuS;  and  the  amount  at  which  the  Pit's  cost; 
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shall  be  taxed  as  aforesaid,  within  one  month  after  &c.,  at  such 
&c."  In  default  Pit's  bill  to  be  dismissed—**  But  in  case  it  shall 
appear  that  the  sum  of  £ —  and  £ —  for  costs  paid  by  the  Pit  to  the 
Defts  on  the  21st  day  of  &c.,  exceeded  the  amount  which  was  on  that 
day  due  from  the  Pit  to  the  Defts,  then  Let  the  amount  of  such 
excess  be  certified;  And  Let  the  Defts  H.  &c.  within  one  month 
after  the  date  of  the  Master's  certificate,  pay  to  the  Pit  out  of  the 
funds  and  moneys  of  the  said  association  the  amount  which  shall  be  so 
certified  to  have  been  overpaid,  with  interest  thereon,  less  the  amount 
of  the  Pit's  costs,  to  be  taxed  as  aforesaid,  after  the  rate  of  £4  p.  c. 
per  ann.,  from  the  2l8t  day  of  &c.  to  the  day  of  payment." — ^Liberty  to 
apply.— -^rcAer  v.  Harrison^  V.-C.  S.,  24  Nov.  1856,  A.  121 ;  aff.  7 
D.  M.  &  G.  404. 

For  similar  decree,  whei*e  Pit  had  not  paid  the  amount  claimed  befure 
suit,  with  account  of  amount  due  at  the  date  of  Pit's  notice  to  redeem,  and 
in  default  of  payment,  bill  to  be  dismissed,  see  Smith  v.  PUkingiony  V.-C.  S., 
15  Dec.  1857,  B.  762 ;  4  Jur.  N.  S.  58 ;  aff.  1  D.  F.  &  J.  120 ;  following  the 
|>rinciple  of  the  decree  in  Fleming  v.  Self,  3  D.  M.  &  O.  d97,  1031  (upon 
rimilar  rules  and  imder  the  same  circumstances). 


3.  Order  for  Payment  of  Fines  as  a  Personal  Debt^  and  Judgmeni 

for  Redemption  of  Mortgage, 

Deculbe  that  the  Pit  is  liable  to  pay  to  the  —  Society  the  sum  of 
£115  4<.  stated  to  be  the  amount  due  for  contributions  in  respect  of 
his  —  shares  in  the  said  society  from  the  end  of  the  —  year  of  the 
said  society  at  £ —  per  share,  under  the  new  rules  of  the  society,  as  a 
personal  debt  only,  and  not  on  the  security  of  the  hereditaments  com- 
prised in  the  indenture  of  mortgage  dated  &c. — ^Tary  the  certificate  by 
declaring  that  £141  12<.  is  the  amount  due  from  the  Pit  to  the  society 
on  the  said  security,  instead  of  £256 16«. ;  And  Let  the  Pit  on  or  before 
the  21st  July  next  pay  to  the  Defts  F.  {the  trustees  of  the  society)  the 
said  sum  of  £115  4<.  in  discharge  and  full  satisfaction  of  all  further 
liability  of  the  Pit  to  the  Defts,  or  the  said  society,  or  the  members 
thereof,  or  otherwise  beyond  the  said  sum  of  £141  \2s,  hereinafter 
mentioned ;  And  Let  the  Pit  on  the  21st  July  next  pay  unto  the  Defts 
F.  Ac,  as  trustees  of  the  society,  the  sum  of  £141  12«.,  being  the 
amount  due  from  the  Pit  upon  the  security  of  the  mortgaged  pre- 
mises ;  And  Let,  upon  such  payment  being  made,  the  Defts  F.  &c.,  as 
sach  trustees,  indorse  a  receipt  on  the  indenture  of  mortgage  dated  &c., 
aooording  to  the  rules  of  the  said  society ;  And  Let  two  guineas  be 
paid  by  the  Pit  as  the  costs  of  and  occasioned  by  such  receipt ;  And 
Let  the  said  Defts  thereupon  deliver  up  &c.,  and  at  the  costs,  charges, 
and  expenses  of  the  Pit,  if  required  so  to  do,  reconvey  &c. — ^Li  default 
of  payment  by  the  Pit  to  the  Defts  of  the  said  sum  of  £141  \2s,  by 
the  2l6t  July  next,  action  to  stand  dismissed. — ^Tax  Defts  their  costs  of 
the  application  to  vary  the  certificate,  such  costs  when  taxed  to  be  paid 
by  Pit  to  the  Defts. — ^Liberty  to  apply. — ^See  Hundley  v.  Farmerf 
M.  B.,  21  Jan.  1861,  A.  493 ;  S.  C,  29  Beav.  362. 
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4.  Foreclosure — Special  Accounts. 

Upon  the  application  by  originating  summons  dated  &e.  of  tiie  FltSy 
and  upon  hearing  counsel  for  the  applicants  and  for  the  Defts,  and 
upon  reading  &c. ;  It  is  ordered  that  an  account  be  taken  of  what,  if 
anything,  is  owing  to  the  Pits  under  and  by  virtue  of  the  said  mortgage 
and  transfer  dated  &c.,  distinguishing  what  is  due  up  to  the  date  of 
the  certificate  to  be  made  pursuant  to  this  order  from  what  will  be 
due  thereafter,  and  for  their  costs  of  this  action  to  be  taxed  by  the 
taxing  master ;  and  in  taking  such  account  the  Deft  M.  A.  W.  is  not 
to  have  credit  for  all  sums  entered  in  the  books  of  the  St.  James's  Hall 
Mutual  Building  Society,  as  credited  to  W.  H.*W.  {since  deceased)^  but 
only  for  so  much  thereof  as  on  a  plea  of  payment  he  would  be  entitled 
to  receive  credit  for  on  accoimt  of  the   said  mortgage ;   And  Let, 
upon  the  Deft  M.  A.  W.  paying  to  the  Pits  what  shall  be  certified  to 
be  due  to  them  up  to  the  date  of  the  Master's  certificate,  within  six 
months  after  the  date  of  the  Master's  said  certificate,  at  such,  time 
and  place  as  shall  be  thereby  appointed,  and  upon  payment  of  the 
several  amounts  certified  to  bo  due  thereafter,  the  Pits  re-assign  the 
premises  comprised  in  the  said  mortgage  free  and  clear  of  and  from 
all  incumbrances  done  by  them  or  any  person  claiming  by,  from,  or 
under  them,  or  by  those  imder  whom  they  claim,  and  deliver  up 
(upon  oath  if  required)  all  deeds  and  writings  in  their  custody  or 
power  to  the  Deft  M.  A.  W.,  or  to  whom  she  shall  appoint;  But  in 
default  of  the  Deft  M.  A.  W.  paying  to  the  Pits  what  shall  be  certified 
to  be  due  to  them  up  to  the  date  of  the  said  certificate  by  the  time 
aforesaid,  the  Deft  M.  A.  W.  thenceforth  do  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest,  and  equity  of 
redemption,  of,  in,  and  to  the  said  mortgaged  premises. — Liberty  to 
apply. — Garrett  v.    Watson^  Stirling,  J.,  at  Chambers,  2  May,  1892, 
A.  802. 

5.  Order  to  indorse  Receipt  on  Mortgage  and  to  deliver  up  Deeds. 

This  action  coming  on  for  trial  &o. — ^Let  the  Defts  indorse  the 
proper  statutory  receipt  and  discharge  upon  the  indenture  of  mortgage 
dated  &c.,  and  deliver  up  to  the  Pit  such  indenture  of  mortgage  with 
such  receipt  and  discharge  so  indorsed,  together  with  all  other  the 
Pit's  title  deeds  and  other  documents  in  their  possession  in  any  way 
relating  to  the  hereditaments  comprised  in  such  indenture  of  mortgage; 
And  Let  Defts  repay  &c. — Buckle  v.  Lordonny^  ^^J}  J-?  1^  P©b.  1887, 
A.  349 ;  56  L.  J.  Ch.  437. 

6.  Winding-up —  Withdrawal  of  Members — Priority — Deceased 

Members — Loan  by  Society  to  Members — Set-off^. 

Affou^t  the  Deft  E.  N.  to  represent  for  the  purpose  of  this  applica- 
tion the  class  of  members  whose  notices  of  withdrawal  matured  prior  to 
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the  [26th  June,  1895],  the  Deft  C.  C.  to  represent  the  dass  of  members 
whose  notices  of  withdrawal  matured  after  the  [26th  June,  1895],  or 
who  gave  no  notice  of  withdrawal,  and  the  Deft  C.  T.  S.  to  represent 
the  class  of  members  to  whom  advances  were  made  on  the  security  of 
their  shares  on  terms  of  the  circular  hereinafter  mentioned;  And 
Declare  that  the  Deft  H.  W.  G.,  as  exor  of  the  will  of  I.  M.,  deceased, 
is  entitled  to  be  paid  in  priority  to  all  members  who  have  given  notice 
of  withdrawal,  and  that  subject  thereto  members  whose  notices  of 
withdrawal  matured  prior  to  the  [26th  June,  1895],  are  entitled  to  be 
paid  in  full  and  without  any  deduction  in  priority  to  all  other  members, 
and  as  between  themselves  according  to  the  priority  of  the  receipt  of 
the  notice  of  withdrawal  by  the  society ;  And  Declare  that  members  to 
whom  advances  were  made  on  the  security  of  their  shares  on  the  terms 
of  the  circular,  being  exhibit  [C.  T.  S.  2]  to  the  affidavit  of  &c.,  are  not 
entitled  to  set  off  the  amounts  due  from  them  respectively  against  the 
sums  due  to  them  respectively  out  of  the  assets  of  the  society  as  against 
persons  whose  notices  of  withdrawal  matured  prior  to  the  [26th  June, 
1895]. — ^Plts  (trustees  of  the  deed  of  dissolution  of  the  society)  to  retain 
and  pay  the  costs  of  all  parties  out  of  the  society's  assets. — Re  Counties 
Conservative  Permanent  Benefit  Building  Society^  Davies  v.  Norton, 
Stirling,  J.,  11  Aug.  1900,  A.  3402  ;  (1900)  2  Oh.  819. 


7.  Shares  declared  Preferential  as  regards  payment  of  Interest — New 

Rule  Invalid. 

Dbclabe  as  to  question  [1]  that  the  C.  shares  in  the  Pit  society  in 
reepect  of  which  notice  of  withdrawal  was  not  given  before  the  change 
of  rales  in  [October,  1899],  are  preferential  as  regardfl  payment  of 
interest  only  and  not  as  regards  payment  of  capital,  but  that  the 
holders  of  those  0.  shares  who  gave  notice  to  withdraw  before  the 
change  of  rules  in  [October,  1899],  are  entitled  to  be  preferred  over 
holders  of  shares  who  had  not  given  notice;  and  as  to  question  [2]  that 
the  new  rule  is  invalid  in  so  far  as  it  varies  any  then  subsisting  rights 
of  members. — Sixth  West  Kent  Mutual  Building  Society  v.  Shove,  Stir- 
ling, J.,  19  June,  1895,  B.  2017 ;  (1899)  2  Oh.  64,  note. 


NOTES. 
BUILDINO  SOdETISS  ACIS. 

Benefit  building  societies  are  now  regulated  by  the  Building  Societies  Act, 
1874  (37  &  38  V.  c.  42),  as  amended  by  the  subsequent  Acts  of  1875,  1877, 
1884,  and  1894  (38  &  39  Y.  c.  9 ;  40  &  41  Y.  c.  63 ;  47  &  48  Y.  c.  41 ;  and 
67  ft  58  Y.  c.  47).  By  the  Act  of  1874  the  previous  law  relating  to  these 
societies  was  amended  and  consolidated,  and  by  sect.  25,  sub-sect.  2,  of  the 
Act  of  1894,  the  Buildine  Societies  Act,  1836  (6  &  7  W.  lY.  o.  32),  is  repealed 
as  to  all  societies  certified  thereunder  after  the  year  1856. 

As  to  the  effect  of  this  repeal  on  the  status  of  a  society  established  under 
the  Act  of  1836,  but  not  incorporated,  and  that  such  a  society  is  not  **  formed 
in  parsoance  of"  an  Act  of  Parliament,  and  therefore  is  within  the  class  of 
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companies  forbidden  by  sect.  4  of  the  Cos.  Act,  1862  {sed  qu.),  see  Bt  H/ro' 
combe  Building  Soc,,  (1901)  1  Ch.  102. 

By  the  Act  of  1874  as  amended  by  the  Act  of  1875,  it  is  provided  that  every 
society  the  rules  of  which  have  been  certified  tinder  the  Act  of  1836  (6  &  7 
W.  lY.  c.  32)  may  obtain  a  certificate  of  incorporation  under  the  Building 
Societies  Act,  1874,  and  thereupon  shall  be  deemed  to  be  a  society  under  tha 
latter  Act.  A  further  amendment,  but  not  material  to  this  section,  was  made 
by  the  Building  Societies  Act,  1877  (40  &  41  V.  c.  63). 

The  Court  had  no  power  to  declare  the  certificate  of  incorporation  void  on 
the  ground  that  it  haa  been  obtained  irregularly,  the  incorporation  of  bodies 
corporate  being  the  prerogative  of  the  Crown :  Glover  v.  Giles,  18  Ch.  D.  173; 
but  now,  by  the  Act  of  1894  (57  &  58  V.  c.  47),  s.  6,  powers  of  cancelling  or 
suspending  a  certificate  of  incorporation  improperly  obtained  are  conferred 
on  the  registrar  with  the  approval  of  the  Secretary  of  State,  but  subject  to 
public  notice  being  given,  and  to  a  right  of  appeal  to  the  High  Court  of 
Justice. 

The  purpose  for  which  societies  may  be  established  under  the  Act  of  1874 
is  (sect.  13)  the  raising  by  the  subscriptions  of  the  members  a  stock  or  fund 
for  making  advances  to  members  out  of  the  funds  of  the  society  upon 
security  of  freehold,  copyhold,  or  leasehold  estates  by  way  of  mortgage. 
Societies  under  the  Act  are,  so  far  as  is  necessary  for  this  purpose,  to  have 
power  to  hold  land  with  the  right  of  foreclosure,  and  may  from  time  to  time 
raise  funds  by  the  issue  of  shares;  and  may  repay  such  funds  when  no 
longer  required  for  the  purposes  of  the  society ;  it  being  provided  that  any 
lands  to  which  any  sucn  society  may  become  absolutely  entitled  by  fore- 
closure, or  by  surrender  or  other  extinguishment  of  the  right  of  redemption, 
shall,  as  soon  afterwards  as  may  be  conveniently  practicable,  be  sold  or 
converted  into  money. 

The  liability  of  members  is  limited  (sect.  14),  in  respect  of  any  share  on 
which  no  advance  has  been  made,  to  the  amount  actually  paid  or  in  arrear 
on  such  share ;  and  in  respect  of  any  share  upon  which  an  advance  has  been 
made,  to  the  amount  payable  thereon  under  any  mortgage  or  other  security, 
or  under  the  rules  of  the  society. 

By  sect.  12  of  the  same  Act  a  society  established  after  the  passing  of  the 
Act  is  prohibited  from  causing  or  permitting  the  applicants  for  advances  to 
ballot  for  precedence  or  in  any  way  making  the  granting  of  an  advance 
depend  on  any  chance  or  lot,  and  societies  previously  established  are  em- 
powered, notwithstanding  anything  in  the  nues,  to  nuiko  provision  for  the 
discontinuance  of  balloting. 

Eules.l—Bj  sect.  1  of  the  Act  of  1894  (57  &  58  V.  c.  47)  it  is  provided  that 
the  rules  of  every  society  under  the  Building  Societies  Acts  established  or 
substituting  a  new  set  of  rules  for  its  existing  rules  after  the  passing  of  the 
Act  shall  set  forth  certain  particulars  therein  specified  relating  to  (a)  the 
raising  of  stock  or  funds ;  (b)  unadvanced  subscription  shares ;  (c)  paid-up 
shares ;  (d)  preferential  shares ;  (e)  advances  and  aeductions ;  (f )  ascertain- 
ment of  and  provision  for  losses ;  (g)  cesser  of  membership ;  (h)  borrowing 
of  money.  The  section  applies  although  the  society,  established  oefore  1891, 
is  not  substituting  a  complete  new  set  of  rules  for  its  old  rules :  Strohmeftger 
V.  Fimbury,  &c,  8oc,,  (1897)  2  Ch.  469,  C.  A. 

Alteration  of  Rtdes.']---'The  rules  of  a  building  society  must  not  be  varied 
so  as  to  alter  the  constitution  of  the  society,  but  it  is  competent  to  the  eocietv, 
under  sect.  18  of  the  Act  of  1874  (37  &  38  V.  c.  42),  to  alter  its  rules  so  far 
as  they  refer  to  the  internal  rights  of  the  members,  and  to  internal  mana^ 
ment,  and  do  not  affect  the  constitution  {e.g.,  by  writing  off  a  fair  proportion 
of  the  subscriptions  of  investing  members  to  meet  an  actual  loss) :  Strohmenger 
V.  Finabury,  dx.  Bldg,  /S'oc,  (1897)  2  Ch.  469,  C.  A. ;  and  as  tiie  rules  if  a 
building  society  are  in  general  framed  to  meet  the  case  of  a  going  concern,  it 
is  a  general  principle  that,  where  a  society  is  known  to  be  insolvent,  no  rule 
can  be  passed  altering  the  rights  of  members  int*^  se  in  respect  of  liability  or 
distribution  of  assets,  e.g.,  by  depriving  members  of  priority  by  notioe  of 
withdrawal,  and  thus  making  the  assets  divisible  in  a  ditt'erent  way  from  that 
in  which  they  would  be  divided  if  a  winding-up  order  were  made :  Sixth  Wed 
Kent,  i&c.  Bldg,  Soc,  v.  Hills,  (1899)  2  Ch.  60;  Be  Ambition  Iniyestment  Bldg. 
8oc.,  (1896)  1  Ch.  89;  Barnard  v.  Tomon,  (1894)  1  Ch.  874;  Be  Sunderland 
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36^A  Univerml  Bldg.  Soc.,  24  Q.  B.  D.  394 ;  but  in  applying  this  principle  it 
is  not  always  easy  to  ascertain  the  precise  time  at  whicn  the  insolvency 
became  known  to  the  officers  and  members  of  the  society:  Barnard  v. 
TomsoHj  sup,  ;  Sixth  West  Kent^  &c,  Soc.  v.  //i7/«,  sup. 

As  to  the  fitrictness  with  which  the  terms  of  a  power  of  altering  rules  must 
be  adhered  to,  see  Counties  Conservative y  <Scc,  Bldfj,  Soc.,  (1900)  2  Ch.  819. 

BORROWmO  MEMBERS. 

For  the  terms  upon  which,  having  regard  to  the  rules  of  the  particular 
society,  redemption  has  been  directed  in  the  case  of  advanced  members,  see 
Fleming  v.  Sei/\  Kay,  630 ;  3  D.  M.  &  G.  997  ;  Smith  v.  Pilkimjton,  1  D.  F. 

6  J.  120 ;  Miysley  y' Baker y  6  Ha.  87  ;  3  D.  M.  &  G.  1032 ;  Archer  v.  Harrison, 

7  D.  M.  &  G.  404 ;  Sparrow  v.  Farmer ,  26  Beav.  511 ;  Be  West  London  and 
Geueraf,  d:r,,  Soc.,  (1894)  2  Ch.  352  (the  case  of  a  society  registered  under 
6  &  7  W.  rV.  c.  32). 

In  the  absence  of  special  contract,  advanced  members,  as  between  them- 
solTce  and  the  unadvanced  members  of  the  society,  are  not  liable  to  con- 
tribute to  losses,  but  are  entitled  to  have  their  securities  discharged  in  the 
terms  of  the  rules :  Tos?i  v.  N,  British  Bldg.  Soc.,  11  App.  Ca.  4«9 ;  Brownlie 
V.  Russell,  8  App.  Ca.  235;  Budcle  v.  Lordonny,  56  L.  tf.  Ch.  43?;  56  L.  T. 
273 ;  35  W.  R.  360;  Be  West  Riding  Bldg.  Soc.,  43  Ch.  D.  407;  Durham,  Ac. 
Bldg.  Soc.  v.  David»(m,  61  L.  J.  Q.  B.  473  ;  Be  Britannia  Bldg.  Soc.,  65  L.  T. 
196;  and  past  advanced  or  past  investing  members  who  have  satisfied  all 
their  obligations  under  the  rules  are  no  longer  liable  to  contribute :  Be  West 
Riding  Bldg,  Soc.,  Exp.  Pullman,  45  Ch.  D.  463 ;  but  under  a  clause  in  the 
roles  providing  that  a  deficiency  of  income  to  meet  **  liabilities"  should  be 
apportioned  between  investing  and  borrowing  members,  the  advanced  mem- 
bers were  held  liable  to  contribute  rateably  to  losses  on  their  shares  incurred 
by  the  investing  members:  Be  West  Biding  Bldg.  Soc.,  43  Ch.  D.  407;  and 
as  to  the  liability  of  advanced  members  to  contribute  towards  the  payment  of 
'ordinary  creditors,  v.  inf.  p.  2134. 

It  is  not  unusual  for  the  rules  to  stipulate  that  upon  a  sale  in  default  in 
payment  of  the  instalments,  all  moneys  due  or  to  become  due  from  the 
Dorruwing  member  under  his  mortgage  in  respect  of  subscriptions,  fines, 
interest,  &c.,  shall  be  retained  out  of  the  proceeds.  In  such  case  the  member 
is  not  entitled,  upon  the  exercise  by  the  society  of  their  power  of  sale,  to  any 
re^te  or  discount  in  respect  of  suDscriptions  not  due  at  the  time  of  sale,  as 
in  the  case  of  a  voluntary  redemption  before  the  time  specified  in  the  mort- 
gage :  Matterson  v.  Elderfield,  4  Ch.  207. 

But  in  the  absence  of  such  stipulation,  the  society  cannot,  it  seems,  retain 
out  of  the  proceeds  of  a  sale  anytning  in  respect  of  interest  and  instalments 
accruing  subsequent  to  the  sale :  Exp,  Osborne,  10  Ch.  41 ;  23  W.  R.  49 ;  and 
see  Re  &Don<)hue,  I.  R.  10  £a.  221 ;  and  it  is  a  question  of  construction  upon 
the  terms  of  a  mortgage  whetner  a  sum  paid  as  **  premium  "  is  to  be  regarded 
as  capital  or  interest :  Exp.  Bath,  Be  Phillips,  27  Ch.  D.  509,  C.  A. 

Wnere  the  rules  provided  that  loans  on  mortgage  should  be  repaid  by 
annual  instalments  and  premiums  spread  over  a  number  of  years,  the  society 
were  entitled  to  add  the  whole  of  the  premiums  to  the  capital  and  charge 
interest  upon  the  combined  amount,  and  on  the  borrower  redeeming  before 
the  end  of  the  period  he  was  not  entitled  to  a  rebate  in  respect  of  future 
premiums :  Harvey  y.  Municipal  Bldg,  Soc,,  26  Ch.  D.  273,  C.  A. 
.  Advanced  members  are  entitled  to  deduct  income  tax  from  so  much  of 
their  repayments  as  represents  interest:  Be  Middlesbrough  Bldg,  Soc.,  53 
li.  T.  492. 

A  borrowing  member  cannot  redeem  his  mortgage  to  the  society  without 
paying  the  fines  due  for  non-payment  of  the  monthly  repayments :  Parker 
y.  Butcher,  3  £q.  762  (in  which  case  the  fines  were  hela  not  to  bear  interest). 
But  see  Providrnt,  &c,  Soc,  v.  (ireenhill,  9  Ch.  D.  122,  sup,  p.  2122,  where 
interest,  in  taking  th '  account,  was  charged  on  the  fines  as  being  included  in 
the  terms  of  the  mortgage  contract. 

Payment  of  fines  and  subscriptions  due  as  a  personal  debt,  and  redemption 
on  payment  of  the  amount  duo  on  the  mortgage,  may  be  directed  by  the 
same  order :  Handley  v.  Farmer,  29  Beav.  363,  Form  3,  sup,  p.  2123. 

Bales  ol  a  sode^  imposing  fines  in  case  of  repayments  by  boirowing 
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members  being  in  arrear  will  not  (when  admitting  a  different  construction} 
be  construed  so  as  to  autHorize  fines  cumulative  in  arithmetical  TOrogression: 
Re  Tiemey,  I.  R.  9  E<j.  1 ;  and  see  Lovejoy  v.  MuJkem,  46  L.  J.  Uh.  630 ;  87 
L.  T.  77,  for  the  principle  of  calculating  such  fines. 

Members  advanced  prior  to  the  adoption  of  new  rules,  subjecting  the  equity 
of  redemption  of  advanced  members  to  additional  payments,  were  oela 
entitled  to  redeem  on  pa^rment  of  the  sums  payable  according  to  the  roles 
existing  at  the  date  of  their  advancements :  Be  Norwich,  &c,  Bldg.  Suc^  Exp, 
Smith,  24  W.  K  103 ;  45  L.  J.  Ch.  785 ;  and  see  Sixth  West  Kent  MiUwd 
Bldg,  Soc.  V.  Shove,  (1899)  2  Ch.  64  n. 

But  a  borrowing  member  who  covenants  to  pay  moneys  which,  aooordiDg 
to  the  rules  for  the  time  being,  shall  be  due  will  be  bound  by  altered  roles : 
Boaenberg  v.  Northumberland  Bldg,  Soc,,  22  Q.  B.  D.  373,  C.  A. ;  and  «emW<, 
also,  though  the  rules  **  for  the  time  being  "  are  not  referred  to :  Bradbury  y. 
Wild,  (1893)  1  Ch.  377 ;  and  see  Pepe  v.  City  and  Suburban  Bldg.  Soc.,  (1893) 
2  Ch.  311 ;  and  Allen  v.  Gold  Beefs  of  West  Africa,  Ltd,,  (1900)  1  Ch.  656, 
C.  A. ;  and  as  to  the  validity  of  such  rules,  the  certificate  of  the  r^iistrar  is 
conclusive  :  Bosenberg  v.  Northumberland  Bldg.  Soc.,  sup. 

As  to  the  capacity  of  an  infant  member,  where  the  niles  enable  infants  to 
become  members,  to  execute  a  valid  mortgage  to  the  society  for  advances, 
and  that  where  the  conveyance  to  the  infant  by  the  vendor  and  the  mortgage 
to  the  society  are  effected  as  one  transaction,  it  is  not  competent  to  the  infant 
to  repudiate  the  mortgage  and  retain  the  land  free  from  the  charge,  see 
Thurston  v.  NoUingham  Bldg.  Soc.,  (1901)  1  Ch.  88. 

Transfer-  of  Mortgage. y-la  Bumney  v.  Smith,  (1897)  2  Ch.  351,  C.  A.,  flie 
power  of  a  building  society  to  transfer  a  mortgage  held  by  them  to  a  stranger^ 
i.e,,  a  person  not  subject  to  the  rules — was  treated  as  open  to  doubt ;  but  it  is 
dear  that  a  power  of  sale  conferred  on  *'  the  trustees  *'  of  the  society  "  for  the 
time  being  "  (not  mentioning  **  assies  ")  cannot  be  exercised  by  a  transferee. 

For  the  distinctions  between  the  different  classes  of  societies,  viz.  Terminat'- 
ing  Societies,  Bowkett  Societies,  and  Permanent  Societies,  see  Wurtzbmg, 
pp.  2—11. 


BTATTJTOET  BEOEIPT. 

The  effect  of  the  statutory  receipt  under  37  &  38  Y.  o.  42,  s.  42,  is  to  vest 
the  legal  estate  in  the  person  who  has  the  best  right  to  call  for  it :  Fow^ 
City  Mutual  Soc.  y.  WiUiarns,  14  Ch.  D.  140;  HosJdng  v.  Smith,  1 3  App.  Ca.  582. 

Where  the  society  is  paid  off  by  the  mortgagor,  the  estate  necessaiily  vests 
in  the  first  incumbrancer ;  but  where  it  is  paid  off  by  an  incumbrancer  who 
has  no  notice  of  a  previous  incumbrance,  it  vests  in  him :  Fourth  City  Mutual 
Soc.  V.  Williams,  14  Ch.  D.  140. 

And  as  the  receipt  **  vacates  "  the  mortgage,  the  society  is  precluded  by  it^ 
though  given  under  a  mistake^  from  asserting  that  anytiung  is  due  in 


of  the  security:   Harvey  v.  Municipal  Bldg.  Soc.,  26  Ch.  D.  273,  C.  A. 
tinguishing  Sparrow  v.  Farmer,  28  L.  J.  Ch.  537  ;  26  Beav.  511 ;  6  Jur.  ST.  S. 
530) ;  London  and  County  United  Bldg.  Soc,  v.  Angell,  65  L.  J.  Q.  B.  194. 

Where  the  le^l  estate  is  passed  by  a  reconveyance,  and  not  by  a  etatatoiy 
receipt,  the  ordinary  consequences  of  such  a  mode  of  assurance  must  follow : 
Carlisle  Banking  Co.  v.  Thompson,  28  Ch.  D.  398. 

Where  a  person  paid  off  the  building  society  and  made  a  further  adYance, 
without  notice  of  an  intervening  incumbrance,  the  statutory  receipt  was 
held  to  give  him  priority  only  as  to  the  money  paid  to  the  society,  and  not 
as  to  the  further  advance:  Robinson  v.  Trevor,  12  Q.  B.  D.  423,  C.  A. ;  Sangsier 
V.  Cochrane,  28  Ch.  D.  298  ;  following  Pease  v.  Jackson,  3  Ch.  576 ;  but  ueee 
decisions  have  been  overruled  by  the  House  of  Lords  holding,  under  6  &  7 
W.  lY.  c.  32,  s.  5,  that  in  such  a  case,  as  the  statutory  receipt  vests  the  legal 
estate  in  the  person  who  pays  off  the  society,  ho  is  in  the  same  position  as  if 
he  had  two  mortgages,  and  can  tack  the  one  to  the  other :  Hosking  y.  Smithj 
13  App.  Ca.  582. 

A  death  allowance  was  held,  under  the  rules  of  a  society,  not  to  be  part  of 
the  member's  property  during  his  life,  and,  in  the  absence  of  a  gift  bj  will, 
not  assets  for  payment  of  his  debts :  Ashby  y.  Costin,  21  Q«  B.  D.  401. 
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ABBITBATION. 

Independent! J  of  the  arbitration  clauses  in  the  Act  of  1874,  questions 
between  building  societies  and  their  members  in  the  relation  of  mortgagee 
and  mortgagor  are  not  within  the  province  of  an  arbitrator ;  and  the  juris- 
diction of  the  Court  in  such  cases  is  not  ousted  by  a  provision  in  the  rules  for 
reference  to  arbitration  of  any  disputes  arising  between  the  society  and  any 
member  thereof:  Mulkern  v.  Lord,  4  App.  Ca.  182;  Morrison  v.  Olover, 
4  Exch.  430 ;  Fleming  y.  Self,  3  D.  M.  &  GF.  997  ;  Kay,  518  ;  Beg.  v.  Trafford, 
4  £11.  &  Bl.  122 ;  Wurtzburg,  Building  Societies,  212  et  seq. 

The  Act  of  1874,  s.  34,  provides  that  where  the  rules  of  the  society  direct 
disputes  to  be  referred  to  arbitration,  the  Court  (defined  by  sect.  3  as  the 
County  Court  of  the  district  in  which  the  chief  office,  or  place  of  meeting  for 
the  business  of  the  society,  is  situate)  may  enforce  the  award ;  and  upon  a 
reference  by  consent  to  the  registrar,  or  where  the  rules  direct  disputes  to  be 
referred  to  him,  his  award  is  to  have  the  effect  of  that  of  arbitrators.  By 
sect.  35,  the  Court  may  hear  and  determine  disputes — (1)  on  the  petition  of 
any  person  concerned  where  an  application  has  been  made  by  either  party  to 
the  (UFpute  to  the  ot^er  for  a  reference  imder  the  rules,  and  has  not  been 
complied  with  within  forty  days,  or  no  award  has  been  made  by  the  arbitra- 
tors for  twenty-one  days ;  (2)  where  the  rules  direct  disputes  to  be  referred 
to  the  Court  or  justices,  oy  sect.  36,  every  determination  by  arbitrators, 
by  the  Court,  or  by  a  registrar,  under  the  Act,  is  to  be  conclusive  and  final, 
and  they  are  respectively  empowered  to  state  a  case  for  the  opinion  of  the 
Supreme  Court;  and  by  the  Building  Societies  Act,  1894  (67  &  58  V.  c.  47), 
8.  20,  it  is  provided  that,  notwithstanding  anything  contained  in  the  Arbitration 
Act,  1889,  or  in  anj  other  Act,  the  arbitraters,  registrar,  or  Court  to  whom  a 
dispute  is  referred  m  pursuance  of  the  Building  Societies  Act,  1874,  shall  not 
be  compelled  to  state  a  special  case  on  any  question  of  law,  but  may  do  so  on 
ihe  request  of  either  paixy  as  provided  in  sect.  36  of  the  Act  of  1874. 

Where  the  rules  of  a  society  incorporated  under  this  Act  provided  that  dis- 
putes between  the  society  ana  any  of  its  members  should  be  referred  to  arbi- 
tration pursuant  to  sect.  16  (9)  of  the  Act  of  1874;  and  a  mortgaging  member, 
wishing  to  sell  his  mortgaged  property,  commenced  an  action  for  an  account 
against  the  society,  it  was  held  that  the  jurisdiction  of  the  Court  was 
ousted,  and  that  me  matters  must  be  referred :  Wright  v.  Monarch  Invest- 
ment See.,  5  Ch.  D.  726;  see  also  Huckle  v.  Wilson,  2  C.  P.  D.  410;  26 
W.  B.  98;  Thampsoti  v.  Planet  Building  8oc.,  16  Eq.  333;  Johnson  v. 
Altnncham,  49  L.  T.  568. 

And  such  rules  were  held  to  extend  to  disputes  between  the  society  and  a 
member  who  had  mortgaged  property  to  them  in  reference  to  the  mortgage 
security  or  money  :  Hack  v.  London  Provident  8oc.,  23  Ch.  D.  103,  C.  A.  (ex- 
plaining  Mulkern  v.  Lord,  4  App.  Ca.  182);  Wright  v.  Monarch  Investment 
Soe.^  5  Ch.  D.  726 ;  Municipal  Bldg,  Soc.  v.  Keiit,  9  App.  Ca.  260  (diss., 
Selbome,  L.  C). 

Secus,  as  to  an  impeached  sale  by  the  society  to  a  member  of  proper^ 
jnori^;aged  to  it  by  other  members :  French  v.  Municipal  Bldg  8oc,,  63  L.  J. 
Ch.  743 ;  50  L.  T.  566. 

By  the  Building  Societies  Act,  1884  (47  &  48  Y.  c.  41),  s.  2,  the  woid 
'*  disputes"  in  the  Building  Societies  Acts,  or  in  the  rules  of  any  society 
thereunder,  shall  bo  doomed  to  refer  only  to  disputes  between  the  society  and 
a  member,  or  any  representative  of  a  member  m  his  capacity  of  a  member  of 
the  society,  unless  oy  the  rules  for  the  time  being  it  slmll  be  otherwise 
expressly  provided,  and,  in  the  absence  of  such  express  provision,  shall 
not  apply  to  a^y  dispute  between  any  such  society  and  any  member  thereof, 
or  other  person  whatever,  as  to  the  construction  or  effect  of  any  mort- 
gage deea,  or  any  contract  contained  in  any  document  otiier  than  the 
TuioA  of  the  society,  and  shall  not  prevent  any  society,  or  any  member 
thereof,  or  any  person  claiming  through  or  under  him,  from  obtaining  in 
the  ordinary  course  of  law  any  remedy  in  respect  of  any  such  mortgage  or 
other  contract  to  which  ho  or  the  society  would  otherwise  be  by  law  en- 
titled. This  section  "  was  passed  for  the  purpose  of  giving  to  the  rules 
that  meaning  which  Lord  Selbome,  in  Municipal  Bldg,  Soc,  y.  Kent,  9 
App.  Ca.  260,  267,  said  that,   apart  from  the  question  of  authority,  he 
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should  himself  put  upou  them " :  Western  Suburban,  &c.  Bldg.  Soc  v. 
Martiih  17  Q.  B.  D.  609,  613,  C.  A. ;  and  see  Municipal  Bldg.  Soc.  t. 
Richards,  39  Ch.  D.  372,  C.  A.,  at  p.  382. 

A  claim  by  a  society  against  its  officer  for  misappropriating  and  retain- 
ing moneys  of  the  society  is  not  a  dispute  between  the  society  and  a 
member  "in  his  capacity  of  member"  within  the  section:  Municipal  Bldg. 
8oc.  V.  Richards,  39  Ch.  D.  372,  0.  A. 

A  mortgage,  including  subscriptions  and  *' other  moneys,"  was  not  con- 
strued as  a  security  for  moneys  embezzled  by  a  mortgagor  as  secretary  of 
the  society :  Bailee  v.  Sunderland  Bldg.  Soc.,  W.  N.  (86)  191 ;  55  L.  T.  508. 

Where  the  rules  of  a  society  provide  for  the  appointment  of  a  standing 
body  of  arbitrators,  the  society  may  appoint  arbitrators  after  a  dispute  has 
arisen :  Norton  v.  Comities  Benefit  Bldg.  Soc.,  (1895)  1  Q.  B.  246,  C.  A.  (nod 
approving  Christie  v.  Northern  Counties  F.  Bldg.  Soc.,  43  Ch.  D.  62);  and  if 
tne  society  neglect  to  appoint,  a  member  can  apply  for  a  mandamus  to 
compel  them  to  do  so,  and  proceedings  in  an  action  by  him  against  ^e 
society  in  respect  of  a  dispute  falling  within  the  rules  will  bo  stayed,  as 
the  Court  has  no  power  to  decide  such  a  dispute :  S.  C. 

A  retired  member,  though  in  some  sense  a  creditor,  is  still  f>o  far  a 
member  as  to  be  bound  by  a  rule  referring  disputes  to  arbitration :  Walker  v. 
General  Mutual  Bldg.  Soc.,  36  Ch.  D.  777,  C.  A;  Armitage  v.  Walker,  2  K.  &  J. 
211 ;  Wright  v.  Deeley,  4  H.  &  C.  209. 

The  Court  has  power  to  order  arbitrators  under  the  Building  Societies 
Act,  1874,  to  state  a  special  case;  sect.  36  of  that  Act  not  being  '* incon- 
sistent "  (within  sect.  24  of  the  Arbitration  Act,  1889)  with  the  exerdse  of 
such  a  power:  Re  Knight  and  Tabernacle  Bldg.  Soc,,  (1891)  2  Q.  B.  (C.  A.) 
63;  S.  C,  (1892)  A.  C.  298. 

As  to  what  is  a  sufficient  compliance  with  the  rules  of  a  building  society  in 
reference  to  the  auditing  of  accounts,  see  Hol^ate  v.  ShuU,  28  Ch.  B.  111? 
C.  A. 

Stamp  Duty."] — By  the  Building  Societies  Act,  1874,  s.  41,  it  is  provided 
that  documents  required  to  be  signed,  made  or  produced,  in  pursuance  o!  tlie 
Act  or  by  the  rules  of  the  society,  shall  be  exempt  from  stamp  duty,  but  the 
(Bxemption  is  not  '*  to  extend  to  any  mortgage.  Under  this  enactment  a 
reconveyance  by  a  building  society  to  the  mortgagor  is  exempt  from  stamp 
duty,  and  not  the  less  so  because  the  trustees,  for  me  purpose  of  the  dissolution 
of  the  society,  are  joined  as  parties :  Old  Batter  sea  and  District  Bldg.  Soc 
V.  Inland  Revefnue  Commrs.,  (1898)  2  Q.  B.  294,  And  on  the  subject  d 
bxemption  from  stamp  duty,  see  Wurtzburg,  86—88. 


BOREGWIKG  POWERS. 

Building  societies  enrolled  under  the  Acts  previous  to  the  Act  of  1874  hare 
no  power  to  borrow  money  except  for  the  purposes  and  to  the  extent  gjedaBy 
autnorized  by  a  duly  certified  rule :  see  Murray  v.  Scott,  9  App.  (5u  519 ; 
The  National  Permanent,  &c.  Soc.,  Exp.  Williamson,  5  Ch.  309;  Moyr  \' 
Sparrow,  18  W.  E.  400 ;  22  L.  T.  154.  And  a  rule  purporting  to  empoire 
the  directors  of  a  society  registered  under  6  &  7  Will.  IV.  c.  32,  to  borrow  on 
deposit  60  as  to  bind  its  members  personally  is  ultra  vires,  and  the  members 
advanced  or  imadvanced  are  liable  only  for  the  amounts  payable  by  them 
under  the  rules  :  Re  West  London  and  General  Permanent  Benefit  Bldg.  Soc., 
(1894)  3  Ch.  352. 

But  a  rule  authorizing  such  a  society  to  borrow  is  not  invalid  merely 
because  it  does  not  limit  the  borrowing  power :  Murray  v.  Scott,  9  App.  Ot 
519 ;  explaining  Laing  v.  Ried,  5  Ch.  4  ;  HilVs  case,  Victoria,  <fec.  Soc,  9  Eq. 
605 ;  and  Re  Professional,  &c.  Soc,  6  Ch.  856 ;  but  the  power  must  not  be  so 
exercised  as  to  make  the  society  something  different  from  a  stetutory  benefit 
building  society :  S.  C. ;  Re  Mutual  Aid  Bldg.  Soc,  30  Ch.  D.  434,  C.  A.  A 
rule  stating  that  the  society  was  established  for  the  purpose  of  raising  by 
monthly  subscriptions  and  deposits  on  loans  a  fund  to  make  advances  to 
members  was  sufficient  to  confer  a  power  to  borrow  by  receiving  deposits  on 
loan :  Jb. ;  but  borrowing  powers  conferred  by  an  altered  rule  duly  certified 
must  be  limited  strictly  to  the  purposes  of  the  society  as  stated  in  the  ongiml 
rules:  Davie' e  case,  12'Eq.  516, 
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The  issae  of  deposit  or  paid-up  shares  is  not  invalid  as  being  a  diBgoised 
borrowing:  Murray  v.  Scott^  9  App.  Ca.  519;  S,  C\,  nom.  Re  Ouardian  Bldg, 
Soc.,  23  Ch.  D.  440,  C.  A. 

If  the  loan  is  in  excess  of  the  borrowing  powers,  and  the  society  receives 
no  benefit  from  it,  the  directors  personally,  and  not  the  society,  are  liable : 
Chapieo  V.  Brunswick  Bldg.  ISoc,,  6  Q.  B.  I).  696;  and  see  Blackburn  Bldg. 
Soc.  V.  Cunliffe,  Brooke  &  Co.,  29  Ch.  D.  902,  C.  A. 

But  persons  lending  mone^  in  excess  of  the  borrowing  powers  have,  by 
an  equity  of  subrogation,  a  right  to  stand  in  the  place  of  creditors  of  the 
society  to  payment  of  whose  debts  the  money  lent  has  been  validly  applied, 
and  in  this  way  obtain  repayment,  the  burden  of  proof,  however,  resting  upon 
the  lenders,  and  without  the  benefit  of  the  rule  in  Clayton* a  case,  1  Mer.  572 ; 
Blackburn  Bldg.  Soc.  v.  Cunliffe,  Brooks  cfc  Co.,  29  Ch.  D.  902,  C.  A. ;  S.  C, 
9  App.  Ca.  857  ;  Neath  Bldg.  Soc.  v.  Lute,  43  Ch.  D.  158 ;  Owen  y.  Roberts, 
61  Ij.  T.  81 ;  but  the  lenders  are  not  ''subrogated"  to  any  securities  or 
priorities  of  the  creditors  who  have  been  paid  by  means  of  their  money :  Re 
Wrexham,  Mold  and  ConnaKs  Quay  Ry.  Co.,  (1899)  1  Ch.  440,  C.  A. ;  (1898) 
2  Ch.  663;  (1899)  1  Ch.  205;  and  the  right  cannot  be  extended  to  a  case 
where  the  loan  is  made  not  to  the  society,  but  at  their  instance,  to  a  third 
peison,  in  order  that  the  money  may  find  its  way  to  them,  and  a  direct  loan 
to  the  society  is  purposely  avoided :  Re  Porttea  Island  Bldg.  Soc.  v.  Barclay, 
(1895)  2  Ch.  298,  C.  A. ;  (1894)  3  Ch.  86. 

In  working  out  the  subrogation  the  lenders  were  held  entitled  to  have  the 
benefit  of  the  whole  amount  covered  by  securities  obtained  by  means  of  the 
money,  althou^'h  a  lesser  amount  was  in  fact  paid  by  the  society,  the  differ- 
ence being  in  me  nature  of  premium  or  commission :  Neath  Bldg,  Soc.  v.  Luce, 
43  Ch.  D.  158. 

Where  a  rule  which  authorized  borrowing  directed  that  the  money 
borrowed  should  be  a  first  charge  on  the  funds  and  property  of  the  society, 
equitable  mortgages  of  specific  assets  were  invalid  as  interfering  with  the 
oquality  which  the  rule  pre^rcribed,  and  all  lenders  were  entitled  to  rank  pari 
passu  against  the  entire  assets:  Murray  v.  Scott,  9  App.  Ca.  519. 

Directors  of  a  building  society  having  a  large  discretion  vested  in  them  as 
confidential  agents  may  make  investments  on  £j)eculative  securities  (such  as 
a  second  mortgage  of  a  colliery),  which  would  be  improper  for  ordinary 
trustees:  Sheffield,  &c.  Bldg.  Soc.  v.  Aizkwood,  44  Ch.  D.  412. 

Where  moitga^es  held  by  the  society  were  deposited  xdtra  vires  with  the 
bankers  as  security  for  overdrafts,  and  on  an  account  being  taken  of  pay- 
ments made  by  the  society  out  of  the  overdrafts  it  appeared  that  the  bankers 
were  not  entitled  to  hold  the  deeds  as  security  for  any  money,  they  were 
ordered  to  deliver  up  the  deeds  to  the  liquidator  in  the  winding-up  of  the 
society,  and  repay  all  sums  received  on  behalf  of  the  society  after  the 
petition  for  liquidation :  Cunliffe,  Brooks  &  Co.  v.  Blackburn  Bldg.  Soc.,  9 
App.  Ca.  857.  • 

^e  mere  receipt  by  members  of  yearly  accounts  showing  an  overdraft  is 
not  a  ratification  of  the  ultra  vires  borrowing  of  it,  nor  will,  in  such  a  case, 
the  ratification  of  the  majority  bind  the  minority :  Blackburn  Bldg.  Soc.  v. 
Cunliffe,  Brooks  &  Co.,  29  Ch.  D.  902,  C.  A. 

A  member  who  has  given  notice  of  withdrawal  and  subsequently  accepts 
from  the  society  an  advance,  admittedly  ultra  vires,  on  his  shares  must  be 
taken  to  have  waived  his  notice,  and  can  have  no  right  to  set  off  the  amount 
due  from  him  against  such  improper  advance :  Re  Counties  Conservative,  &c. 
Soc.,  (1900)  2  Ch.  819. 

By  the  Act  of  1874,  borrowing  powers  are  given  by  sect.  15,  which  pro- 
vides that  any  society  under  the  Act  maj  receive  deposits  or  loans  at  interest, 
the  amount  so  received  being  limited — m  a  permanent  society  to  two-thirds 
of  the  amount  for  the  time  being  secured  to  the  society  by  mortgages  from 
its  members — in  a  terminating  society  to  such  two-tniras,  or  a  sum  not 
exceeding  twelve  months'  subscriptions  on  the  shares  for  the  time  being  in 
foroe ;  by  sect  16  (2),  every  society  incorporated  under  the  Act  is  required 
to  set  forth  whether  it  intends  to  avail  itself  of  the  borrowing  powers  con- 
tained in  the  Act,  and,  if  so,  within  what  limits,  not  exceeding  the  limits 
prescribed  by  the  Act;  and  by  sect.  43,  the  directors  or  committee  of 
management  of  any  society  receiving  loans  or  deposits  in  excess  of  the  pre- 
scribed limits  shall  be  personaUy  liable  for  the  amount  so  received  in  excess. 
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As  to  evidence  required  xinder  this  section,  see  Cross  y.  Fisher,  (1892)  1  Q.  B. 
467,  C.  A. 

By  the  Building  Societies  Act,  1894,  s.  13,  a  society  under  tlie  Acts  (other 
than  a  society  in  Scotland  or  Ireland  under  existing  roles)  is  prohibited  from 
advancing  money  on  the  security  of  any  freehold,  copyhold,  or  leasehold 
estate  which  is  subject  to  a  prior  mortgage,  unless  die  prior  mortgage  is  in 
favour  of  the  society  making  the  advance,  and  if  any  advance  is  made  in  con- 
travention of  this  enactment  the  directors  of  the  society  who  authorized  the 
advance  are  made  jointly  and  severally  liable  for  any  loss  on  the  advance 
occasioned  to  the  society. 

Under  sect.  15  of  the  Act  of  1874,  '*  the  amount  for  the  time  being  secured 
to  the  society  by  mortgages  "  is  not  to  be  limited  to  the  principal,  but  covers 
all  sums  due  thereon  at  the  date  when  the  borrowing  power  is  exercised, 
whether  for  principal,  interest,  fines  or  otherwise,  and  all  instalments  not  then 
accrued  due,  but  secured  by  the  mortgages  and  outstanding:  Neath  Bldg,  Soc 
V.  Luce,  43  Gh.  D.  158. 

And  moneys  lent  on  mortgage  to  members,  though  not  advanced  in  respect 
of  their  shares,  ought  to  be  included ;  secus,  moneys  lent  on  mortgage  to  non- 
members,  since  the  section  refers  only  to  mortgages  "due  &om  members,** 
and  such  moneys  cannot  be  taken  as  in  reduction  of  the  total  amount  borrowed 
and  not  repaid  by  the  society :  Be  West  Biding  Bldg,  Soc,,  45  Ch.  D.  463. 

By  sect.  14  of  the  Act  of  1894,  "  in  calculating  the  amount  for  the  time 
being  secured  to  a  society  under  the  Acts  by  mortgages  from  its  members  for 
the  purpose  of  ascertaining  the  limits  of  its  powers  to  receive  deposits  or  loans 
at  interest,  the  amount  secured  on  properties  the  payments  in  respect  of 
which  were  upwards  of  twelve  months  in  arrear  at  me  date  of  the  society's 
l£ist  preceding  annual  account  and  statement,  and  the  amount  secured  on 
properties  of  which  the  society  had  been  twelve  months  in  possession  at  the 
date  of  such  account  and  statement,  shall  be  disregarded,"  but  this  section  is 
not  to  affect  the  validity  of  any  deposit  or  loan  which  was  wil^iin  tiie  limit 
provided  by  law  at  the  time  wnen  it  was  received. 

Where  a  society,  having  power  to  release  a  part  of  a  sufficient  security  but 
not  to  invest  on  second  mortgage,  exercised  the  power  by  postponing  the 
whole  of  their  security  in  favour  of  a  third  person,  and  thus,  to  the  know- 
ledge of  the  lenders,  bringing  about  the  same  result  as  if  the  society  had  origin- 
ally invested  on  second  mortgage,  it  was  held  that  the  transaction  was  nfira 
vires  and  not  binding  on  the  society,  and  (per  Kay,  J.)  the  Court  could  not 
impose  any  terms  on  granting  rehef  to  the  society  as  against  the  lenders: 
PorUea  Island  JBIdg.  Soc.  v.  Barclay,  (1895)  2  Ch.  298,  C.  A. 

An  overdraft  with  bankers  secured  by  aeposit  of  title  deeds  is  a  **  loan  " 
within  sect.  15,  for  which  directors  maybe  held  liable  under  sect.  43 :  Leigh 
V.  Wrigl^y  9  Q.  B.  D.  397 ;  and  see  Cunliffe,  Brooks  &  Co.  v.  Blackburn  Bldg. 
Soc,,  9  App.  Ca.  857. 

Abend  by  a  building  society  declaring  that  "all  the  funds,  assets,  and 
effects  of  the  society  shall  be  held  liable  for  the  repayment "  of  the  money 
borrowed  does  not  amount  to  a  mortgage :  Andrew  v.  Swansea  Canihrian 
Bldg.  Soc.y  50  L.  J.  Q.  B.  428. 

A  deposit  note  for  a  past  loan  stating  that  the  money  was  lent  on  the  date  of 
it,  and  given  in  exchange  for  promissory  notes  issued,  by  the  society  before  it 
obtained  borrowing  powers,  was  held  invaKd :  Exp,  Watson,  21  Q.  B.  I).  SOI. 

Where  money  is  deposited  by  non -members  with  a  building  society  under 
a  condition  that  if  **  the  available  balance  in  hand  "  is  insufficient  to  pay  aU 
depositors  wishing  to  withdraw,  they  shall  be  paid  in  rotation  acoordUng  to 
priority  of  notice  of  withdrawal,  the  contract  (having  regard  to  the  nature  of 
such  a  society^  must  be  taken  to  be  that  the  society  may  postpone  payment 
until  there  is  m  their  hands  money  which  can  be  readily  realizeid,  e,g,,  money 
invested  in  consols  or  the  like :  Brett  v.  Monarch  Investment  Bldg.  fiSoc.,  (1894) 
1  Qi  B.  367,  0.  A. 

WDIDING-TJP  AND  DISSOLUTION. 

A  benefit  building  society  was  within  the  Winding-up  Acts,  1848  and 
1849 :  Be  St,  George's  Bldg,  Soc,,  4  Drew.  154 ;  and,  if  not  registered  under 
the  Industrial  and  Provident  Societies  Acts,  1852  and  1862  (15  &  16  V.  c,  31 ; 
25  &  26  y.  c.  87),  was  subject  to  the  provisions  of  the  Companies  Act»  1862, 
relating  to  winding-up :  Be  Midland  Cos.  Bldg.  Soc,  13  W.  B.  399;  J2e  Qutrn'M 
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Bldg,  Soc,,  6  Ch.  815 ;  i2e  Doncaster  Bldg.  Soc,  3  Eq.  158 ;  and  see  Buckley, 
675 ;  Wurtzburg,  238  et  seq. 

By  the  Act  of  1874  it  is  provided  (sect.  32)  that  societies  under  that  Act 
may  terminate  or  be  dissolved — 

(1)  Upon  the  happening  of  any  event  declared  by  its  rules  to  be  the 
termination  of  the  society. 

!2)  By  dissolution  in  manner  prescribed  by  its  rules. 
3)  By  dissolution  with  the  consent  of  three-fourths  of  the  members, 

testified  by  their  signatures  to  the  instrument  of  dissolution. 
(4)  By  winding-up,  either  voluntarilv  under  supervision  of  the  Court,  or 
by  the  Court,  if  the  Court  shall  so  order,  on  the  petition  of  any 
member  authorized  by  three -fourths  of  the  members  present  at  a 
general  meeting  specially  called  for  the  purpose,  or  on  the  petition 
of  any  judgment  creditor  for  not  less  than  50/.,  but  not  otherwise. 
By  the  Act  of  1894  (57  &  68  V.  c.  47),  s.  7,  on  an  application  in  writing  as 
therein  mentioned  by  one-tenth  of  the  members  of  a  building  society,  or  of 
100  members  in  the  case  of  a  society  of  more  than  1,000  members,  the  regis- 
trar, on  giving  two  months'  notice  to  the  society  at  its  registered  chief  office 
or  place  of  meeting,  is  empowered  to  investigate  the  affairs  of  the  society, 
and  if  on  such  investigation  it  appears  that  the  society  is  unable  to  meet 
the  claims  of  the  members,  and  that  it  would  be  for  their  benefit  that  it 
should  be  dissolved,  the  registrar  may  award  accordingly  and  direct  in  what 
manner  tlie  affairs  are  to  be  wound  up,  or  may  suspend  nis  award  to  enable  the 
society  to  alter  its  rules,  and  the  section  provides  for  advertisement  of  notice 
of  the  making  of  the  award  within  twenty-one  days  in  the  Gazette  and  locally. 
The  provisions  of  the  Companies  Acts,  1862  to  1867,  are  applicable  to 
societies  registered  under  the  Act  of  1874 :  Andrew  v.  Swansea  Cambrian 
Bldg.  Soc.,  50  L.  J.  Q.  B.  428;  and  by  sect.  8  of  the  Act  of  1894,  **  every 
society  under  the  Building  Societies  Acts  is  to  be  deemed  to  be  a  company 
within  the  meaning  of  the  Companies  (Winding-up)  Act,  1890." 

By  s«5t.  9  of  the  Act  of  1894,  where  a  society  under  the  Acts  is  being  dis- 
solved in  manner  prescribed  by  its  rules,  or  in  pursuance  of  the  consent  of 
three-fourths  of  the  members,  the  provisions  of  the  Acts  **  shall  continue  to 
apply  in  the  case  of  the  society  as  if  the  liquidators  or  other  persons  con- 
ducting the  dissolution  of  the  society,  or  the  trustees  appointed  under  the 
instrument  of  dissolution,  were  the  board  of  directors  or  committee  of 
management  of  the  society.'* 

As  to  the  status  of  a  building  society  established  under  the  Act  of  1836, 
but  never  incorporated  under  any  subsequent  Act,  see  lie  Ilfracomhe  Bldg, 
Soc.,  (1901)  1  Ch.  102,  WJ5.  p.  2126. 

A  contractual  risht  of  withdrawing  members  to  be  paid  in  priority  or  out 

of  a  particular  fund  is  not  put  an  end  to  by  the  subsequent  winding-up  of 

the  society,  or  the  closing  of  the  fund :  Walton  v.  Edge^  10  App.  Ca.  33 ;  Re 

Alliance  Soc,,  28  Ch.  D.  559,  0.  A. ;  Brownlie  v.  Russell,  8  App.  Ca.  235;  in 

which  cai«e  a  borrowing  member  who  had  given  notice  of  withdrawal  was 

held  entitled  from  and  after  the  winding-up  to  redeem  his  security  by  paying 

to  the  liquidators  the  difference  between  his  advances  and  instalments  paid, 

allowing  for  interest,  and  to  be  relieved  of  all  further  liability :  and  see 

Tosh  V.  N.  British  Bldg.  Soc.,  11  App.  Ca.  489;  Re  West  Riding  Bldg.  8oc., 

43  Ch,  D.  407.    Members  giving  notice  before  the  winding-up  are  thus  held 

to  be  in  the  position  of  quasi-creditors,  entitled  to  be  paid  the  amount  of 

their  ahares  after  creditors,  but  in  priori^  to  the  other  members :  Murray  v. 

Hcatt,  9  App.  Ca.  510;  Walton  v.  Edge,  10  App.  Ca.  33;  with  interest  and 

according  to  the  respective  dates  of  their  notices :  Re  Middlesbrough  Bldg. 

SoCf  53  Li,  T.  203 ;  58  L.  J.  Ch.  771 ;  and  whether  advanced  or  unadvanced 

not  to  be  personally  liable  in  respect  of  loans  to  the  society  beyond  the 

amonnts  payable  under  the  rules ;  Re  West  London  and  General  Permanent 

BejieJU  Bldg.  Hoc.,  (1894)  2  Ch.  352 ;  and  now,  by  sect.  10  of  the  Act  of  1894, 

it  is  provided  that  when  a  society  under  the  Acts  is  being  dissolved  or  wound 

up,  *'  a  member  to  whom  an  advance  has  been  made  under  any  mortgage  or 

Of&er  security,  or  under  the  rules  of  the  society,  shall  not  be  liable  to  pay  the 

amount  payable  under  the  mortgage  or  other  security  or  rules,  except  at  the 

time  or  times  and  subject  to  the  conditions  therein  expressed."    This  section 

came  into  operation  immediately  after  the  passing  of  the  Act.    The  section 

appliee  to  a  society  the  dissolution  of  which  was  began  before,  but  not  com- 
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pleted  until  after,  the  section  came  into  operation :  Kemp  v.  Wright^  (1895) 

1  Ch.  121,  C.  A.  • 

But  after  a  winding-up  order,  and  where  there  are  outside  creditors,  ad- 
vanced members  are  mimediately  liable  to  pay  to  the  society  such  sums  as 
under  the  rules  (instalments  already  paid  oeing  taken  into  account)  will 
entitle  them  to  call  for  a  redemption  of  their  security :  London  and  Prov, 
Bldg,  Soc.  V.  Morgan,  (1893)  2  Q.  B.  266. 

In  ^neral,  notices  of  withdrawal  given  at  a  time  when  the  society  is  known 
to  be  msolvent,  though  before  a  winding-up,  will  give  no  priority  over  other 
shareholders :  Re  Sunderland  Bldg,  S<tc.f  King  v.  Rawlings,  24  Q.  B.  D.  394 ; 
Re  Ambition  Investment  Bldg,  Soc.,  (1896)  1  Ch.  89;  Sixth  West  Kent  Mutual 
Bldg.  Soc.  V.  ShovCy  (1899)  2  Ch.  64,  n. ;  and  see  Re  Qwavor-y^Gweithyr  Sac., 
^1901)  2  K.  B.  481 ;  and  as  to  the  alteration  of  rules  with  reference  to  known 
insolvency  being  incompetent,  v.  sup.  p.  2126. 

On  the  decease  of  a  member  he  ceases,  ipm  facto,  to  be  a  member  and  his 
exors  are  entitled  to  be  psiid  in  priority  to  withdrawing  members :  Re  Countiet 
Conservative,  &c.  Bldg.  Soc.,  (1900)  2  Ch.  819;  Re  West  London  and  General 
Bldg.  Soc.,  78  L.  T.  393. 

Interest  was  not  allowed  to  withdrawing  members  in  the  winding-up 
where  the  rules  only  allowed  of  interest  ** provided  the  funds  permitted'': 
Re  Blackburn  Bldg.  Soc.,  W.  N.  (86)  22. 

As  to  the  distribution  of  assets  in  the  winding-up  as  between  advanced 
and  unadvanced  members  in  the  event  of  there  being  a  suiplus,  see  Re 
Middlesbrough,  Redcar  and  Saltburn  Bldg.  Soc.,  68  L.  J.  cSi.  771;  Re 
Britannia  Bldg.  Soc.,  65  L.  T.  196 ;  and  as  to  the  right  of  members  who  have 
given  notices  of  withdrawal  expiring  during  a  winding-up  to  be  paid  in 
priority  to  those  whose  notices  nave  matured  later  or  who  have  given  no 
notice  at  all,  see  Re  Counties  Conservative,  &c.  Bldg.  Soc.,  (1900)  2  Ch.  819. 

As  to  the  liability  of  advanced  members  in  a  society  not  registered  under 
the  Act  of  1874,  to  contribute  as  a  condition  of  redemption  to  ordinary  debts, 
see  Re  West  London  and  General  Bldg.  Soc.,  (1894)  2  Ch.  352, 

As  to  the  rights,  in  the  case  of  a  winding-up,  of  holders  of  preference  shares 
at  a  guaranteed  rate  of  interest  who  were  not  liable  for  losses  nor  participant 
in  profits,  see  Re  Reliance  Bldg.  Soc,  61  L.  J.  Ch.  453;   66  L.  T.  823. 

As  to  the  discretion  of  the  Court  to  refuse  to  make  a  winding-up  order 
where  it  is  apparent  from  the  special  circumstances  of  the  case  that  no 
substantial  advantage  will  result  therefrom,  see  Re  llfracomhe  Bldg,  Sec,, 
(1901)  1  Ch.  102. 

As  to  the  winding-up  of  building  societies  in  the  County  Court,  see  Re  Parism 
Island  Bldg.  Soc.,  (1893)  3  Ch.  205  ;  and  as  to  the  liability  of  a  society  within 
twenty-eight  days  from  dissolution  to  send  to  the  registrar  a  full  account 
and  balance  sheet  showing  assets,  liabilities,  and  mode  of  distribution,  see 
Act  of  1894,  sect.  11. 

Instrument  of  Dissolution.'] — An  instrument  of  dissolution  under  sect.  32  of 
the  Act  of  1874  is  not  ecjuivalent  in  operation  to  a  winding-up  order.  Upon 
such  an  instrument  taking  effect  advanced  members  who  have  covenanted, 
in  accordance  with  the  rules,  to  pay  by  instalments,  cannot  be  compelled  to 
pay  up  the  balances  due  forthwith :  Kemp  v.  Wright,  (1895)  1  Ch.  121,  C.  A. ; 
(1894)  2  Ch.  462. 

It  is  not  competent  for  the  members  of  a  building  society  by  an  instrument 
of  dissolution  under  the  Act  of  1874,  and  without  any  alteration  of  its  rules, 
to  vary  the  rights  of  members  under  the  rules  by  a  provision  taking  away 
the  pnoritv  of  withdrawing  members  over  those  who  have  given  no  notice  ci 
withdrawal:  Botten  v.  City  and  Suburban  Permanent  Benefit  Bldg.  *Soc,,  (l$9o) 

2  Ch.  441  (treating  decision  of  Kekewich,  J.,  in  Kemp  v.  Wright,  sup.  as  incon- 
sistent with  judgment  of  HerscheU,  L.  C.,  on  appeal). 

As  to  the  signatures  requisite  to  an  instrument  of  dissolution,  and  that  a 
defect  cannot  oe  cured  after  registration  by  signatures  subsequently  affixed 
to  liie  returned  duplicate,  see  Dennison  v.  Jeff^,  (1896)  1  Ch.  611. 

Withdrawing  members  who  have  given  notice,  but  not  been  paid*  are  sitill 
members  for  the  purpose  of  signing  an  instrument  of  dissolution,  though  the 
rules  provide  that  after  the  notice  they  shall  cease  to  take  part  in  the  aifaiis 
of  the  society :  Sibun  v.  Pearce,  44  Ch.  D.  354,  C.  A. ;  and,  as  members,  aze 
bound  by  alterations  in  the  rules  duly  made  after  notice  of  withdrawal  given : 
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Pepcv.  City  and  Suhurhan  BUg,  8oe,,  (1893)2  Ch.  311;  Davis  v.  Second 
Chatham  Bldg.  5oc.,  61  L.  T.  680 ;  Strohmenger  v.  Fimhury  Permanent,  &c, 
Bldg,  Soc.,  (1897)  2  Ch.  469 ;  Sixth  West  Kent  Bldg,  Soc,  v.  Hills,  (1899) 
2Ch.  60,  V,  8up.  p.  2126. 

Ab  to  the  rights  of  manied  women  as  shareholders  in  building  societies 
tmder  the  Mamed  Women's  Property  Acts  and  otherwise,  see  Wnrtzburg, 
120  et  $eq. ;  Crawler,  Husb.  &  W.  216  et  seq. 


Section  XVin. — ^Welsh  Mortgage. 

A  Welsh  mortgage,  which  is  now  very  rare,  is  a  mortgage  in  which  there 
is  no  condition  or  covenant  for  repayment :  see  Lawl^  v.  Hooper,  3  Atk. 
280;  the  main  incident  of  the  security  being  possession  by  the  mortgagee  of 
the  mortgaged  property  until  he  has  repaia  himself,  out  of  the  rents  and 
profits,  the  money  lent :  see  Yates  y.  Hambly,  2  Atk.  364 ;  Fenwick  v.  Reed, 
1  Mer.  125 ;  Fish.  Mort.  7,  8 ;  Spence,  vol.  ii.  616,  617. 

A  security  giving  the  mortgagee  Uie  right  to  take  the  rents  and  profits 
until  payment  has  been  held  to  be  a  Welsh  mortgage,  notwithstanding  a 
covenant  to  pay  on  demand :  see  Teulon  v.  Curtis,  You.  610 ;  but  a  security 
with  a  similar  covenant,  and  no  express  stipulation  for  receipt  of  rents  until 
payment,  was  held  to  be  an  ordinary  mortgage  carrying  the  right  of  fore- 
closure :  see  Bal/e  v.  Lord,  2  D.  &  War.  480. 

For  form  of  order  applicable  to  a  Welsh  mortgage,  see  Yates  v.  Hanibly, 
1741,  B.  334 ;  2  Atk.  360 ;  Douglas  v.  Culverwell,  1862,  A.  743 ;  4  D.  F.  &  J. 
20,  28,  where  the  instrument,  which  was  in  form  an  absolute  conveyance, 
was  trtMited  as  a  security  in  the  nature  of  a  Welsh  mortgage,  and  the 
balance  oomine  due  &om  Deft,  the  mortgagee,  on  the  account  of  rents  and 
profits  received,  was  ordered  to  be  applied  in  discharge  of  the  interest  on  the 
money  secured,  and  then  in  sinking  the  principal  money ;  **  and  if  the  same 
shall  Dreak  in  on  the  principal,  then  rests  are  to  be  made  from  time  to  time 
and  saoh  interest  only  calculated  on  the  residue : "  see  Form  1,  sup,  p.  1956. 

In  an  ordinary  Welsh  mortgage  the  mortgagee  cannot  foreclose  or  bring 
an  action  for  the  mortgage  debt,  but  the  mortgagor  might,  at  any  time 
within  twenty  years  after  satisfaction,  claim  to  redeem :  Longuet  v.  Scawen, 
1  Vez.  406 ;  Howel  v.  Price,  Free.  Ch.  477  ;  1  P.  Wms.  291 ;  Yates  v.  Hamhly, 
sup, ;  and  since  3  &  4  W.  lY.  c.  27,  time  will  not,  it  has  been  presumed, 
oommenoe  to  run  a^dnst  the  mortgagor  until  the  mortgage  debt  has  been 
folly  satisfied:  see  Fiah.  Mort.  7,  673. 


▼oIn  m.  6  T 


(    2136    )  [chap.  XLvm. 


OHAPTEB  XLTin. 

SUBETTSHIP. 


■  •      

Section  I. — ^Indemnity  and  Contribution. 

1.  Contribution  between  Co^Buretiea  and  Principalj  in  Suit  by 

Surety. 

Ijet  an  account  be  taken  of  all  sums  of  money  paid  by  the  testator 
A.  {surety)  and  the  Pits,  his  exors,  or  either  of  them,  agreeably  to  the 
undertaking  in  the  pleadings  mentioned,  dated  &c. ;  And  Let  interest 
be  computed  on  such  sums  of  money,  at  the  rate  of  4  p.  c.  per  ann^ 
from  the  times  the  several  payments  were  made ;  Tax  the  Pits'  costs 
of  this  action  ;  And  Let  the  Deft  B.  {co'surety)^  within  &c.,  pay  to  tiie 
Pits  (names)  one  moiety  of  what  shall  be  certified  to  be  due  for  prin- 
cipal and  interest  as  aforesaid,  together  with  their  costs  of  this  action 
when  taxed;  And  Let  the  Deft  C.  (principal  debtor ^  on  whose  default 
A,  had  been  compelled  to  pay),  within  &c.,  pay  to  the  Pits  (names)  the 
other  moiety  of  what  shall  be  certified  to  be  due  for  principal  and 
interest  as  aforesaid,  and  also  pay  to  the  Deft  B.  the  prindpal  and 
interest  before  directed  to  be  paid  by  him  to  the  Pits,  together  with 
the  costs  of  the  said  Deft  B.,  to  be  taxed  &c.,  and  also  the  costs  which 
he  shall  pay  to  the  Pits  imder  the  direction  before  given. — ^Liberty  to 
apply. — Lawson  v.  Wright,  M.  E.,  14  Nov.  1786,  B.  61 ;  1  Cox,  276, 


2.  Account  of  Payments  by  Surety ^  and  Inquiry  as  to  Cantributim 

by  Co-Sureties, 

Let  the  following  &c. :  1.  An  account  of  all  and  every  sum  aod 
sums  of  money  which  hath  or  have  been  paid  by  the  Pit,  as  one  of  the 
sureties  of  the  Deft  G.,  as  collector  of  the  several  taxes  for  the  parish 
of  &c.,  as  in  the  pleadings  mentioned;  2.  An  inquiry,  whether  thft 
Deft  J.,  another  of  such  sureties,  is  in  such  pecxmiaiy  circiunstaiicM 
that  he  can  contribute  towards  the  payment  of  the  sums,  if  any,  whidi 
have  been  paid  by,  or  may  be  payable  by,  the  sureties  of  the  said  Deft 
G.,  or  any  of  them ;  But  the  said  inquiry  is  to  be  without  prejudice  to 
any  question  between  the  Pit  and  the  Deft  J.,  or  between  the  odd 
Deft  and  all  or  any  of  his  co-Defts;  And  the  Detts  8.  and  P.  iwt 
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desiring  any  inquiiy  wbetlier  the  Deft  F.  can  contribute  towards  the 
payment  of  the  said  sums,  this  Court  doth  not  think  fit  to  direct  such 
inquiry. — ^Adjourn  &c. — Hitchman  v.  Stewart^  V.-C.  K.,  22  Feb.  1854, 
A.  748. 


3.  Further  Order^  after  Certificate  finding  that  G.^  the  Principal 
Debtor,  and  F.,  were  insolvent,  and  that  J,  teas  not  able  to  pay 
more  than  his  otvn  Costs,  and  a  Part  only  of  his  Jull  Share — 
Interest — Costs  of  resisting  Contribution, 

"Let  the  Defts  8.  and  P.,  as  the  exors  of  F.  8.,  one  of  the  co- 
sureties with  the  late  Pit  H.  for  the  Deft  G.,  as  the  collector  &o.,  under 
the  several  bonds,  dated  &c.,  on  or  before  the  —  day  of  — ,  pay  to  the 
Pits  T.  and  W.,  as  ezors  of  the  said  H.,  the  sum  of  £ — ,  being  one- 
fourth  part  of  £ — ,  which  is  the  aggregate  amount  of  the  sums  amount- 
ing to  £ —  paid  by  the  said  late  Pit  in  satisfaction  of  the  said  bonds, 
and  for  the  costs  in  the  said  Master's  certificate  mentioned,  and  of 
£ —  agreed  upon  as  the  amount  of  the  interest  on  the  same  at  the  rate 
of  4  p.  c.  per  ann.,  from  the  respective  times  when  the  several  principal 
Bums  were  paid  by  the  said  H. ;  And  Let  the  Deft  B.,  another  of  such 
oo-Buretiee,  within  the  time  aforesaid,  pay  to  the  Pits  T.  and  W.  the 
sum  of  £ — ,  being  one  other  fourth  part  of  the  said  sum  of  £ — ;  And  Let 
the  Deft  J.,  another  of  such  co-sureties,  within  the  time  aforesaid,  pay 
to  the  Pita  T.  and  W.  the  sum  of  £ — ,  agreed  to  be  paid  by  him ;  And 
Ijet  the  Defts  S.  and  P.,  within  the  time  aforesaid,  pay  to  the  Pits  T. 
and  W.  the  sum  of  £ — ,  agreed  to  be  paid  by  them  in  respect  of  the 
one-fourth  share  that  ought  to  have  been  contributed  by  the  Deft  J." 
— ^Like  direction  as  to  the  Deft  E. — **  And  Let  the  Deft  G.,  within  the 
time  aforesaid,  repay  to  the  said  Pits  T.  and  W.  the  sum  of  £ — ,  being 
the  difference  between  the  said  sum  of  £ —  and  the  sum  of  £ — ,  the 
amount  of  the  several  sums  so  to  be  paid  to  them  as  aforesaid,  and  also 
repay  to  the  Defts  8.,  P.,  B.,  and  J.,  respectively,  the  several  amounts 
that  shall  be  paid  by  them  to  the  Pits  under  the  directions  hereinbefore 
contained ;  And  the  Pits  and  the  last-named  Defts  not  asking  any  direc- 
tion for  contribution  against  the  Deft  F.,  another  of  such  co-sureties, 
this  Court  does  not  think  fit  to  direct  such  contribution ;  And  Let  the 
Defta  S.,  P.,  and  H.  pay  to  the  said  Pits  T.  and  W.  so  much  of  the 
costs  of  this  action  up  to  this  time  as  have  been  occasioned  by  their 
insisting  that  they  were  not  liable  to  contribute   anything  towards 
payment  of  the  said  sum  of  £ — ." — ^No  other  costs  on  either  side. — 
Hitchman  v.  Stewart^  V.-O.  K,  24  May,  1855,  A.  1161  ;  3  Drew.  271. 

For  order  on  farther  directions,  in  suit  by  creditor,  that  the  Defts,  the 
mxretioB,  who  bad  paid  what  was  certified  to  be  due  to  the  Pits  for  their 
demands  and  costs,  ought  to  be  indemnified  by  their  co-Deft,  the  principid 
debtor,  with  liberty  to  them  to  prosecute  the  original  decree  for  payment 
•gainst  him  in  the  names  of  the  Fits,  indemnifying  the  Fits  against  any  costs 
or  damages  on  that  accoimt,  see  Westcn  v.   Wociballt  L.  C,  17  Jan.  1747,^ 

6t2 
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4.  Surety  declared  entitkd  to  Dividends  from  Principal  Debtor's 

Estate. 

[Pit  was  surety  to  the  extent  of  5,000Z.  for  advances  to  S.  by  the  Bank.— 
S.  died. — ^The  Bank  proved  under  an  admon  decree  for  the  whole  debt,  and 
received  dividends. — ^Flt  when  sued  at  law  paid  the  5,000^.,  and,  not  knowing 
of  the  dividends  received,  did  not  plead  set-off.] 

Declare  that  the  Pit  T.  is  entitled  to  stand  in  the  place  of  the  L.  and 
C.  Banking  Co.,  as  regards  the  proof  made  by  them  against  the  estate 
of  S,,  in  the  suit  of  O,  y.  8,  in  the  pleadings  mentioned,  to  the  extent 
of  £5,000  ;  and  adjudge  the  same  accordingly ;  And  Let  M.  {the  public 
officer)  pay  to  the  Pit  T.  any  dividends  received  by  the  said  Banking 
Co.  in  respect  of  the  said  sum  of  £5,000  under  such  proof,  together 
with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the  —  day 
of  —  to  the  time  of  payment,  and  any  future  dividends  to  be  received 
by  the  said  Banking  Co.  in  respect  thereof  .—Deft  to  pay  Pit's  costs  of 
suit. — ^Liberty  to  apply. — Thornton  v.  McKewan^  V.-C.  W.,  11  Nov. 
1861,  B.  2102 ;  1  H.  &  M.  525 ;  Goodwin  v.  Gray,  M.  R,  27  Jan.  1874, 
A.  1005  ;  22  W.  R  312. 


5.  The  like — Declaration  as  to  several  Sureties. 

Declare  that  the  Pits  are  respectively  absolutely  entitled  to  so  mudi 
of  the  dividends  received,  and  hereafter  to  be  received,  by  the  Defts  in 
respect  of  the  debt  of  £657  for  which  the  Defts  have  proved  against 
the  estate  of  H.,  the  bankrupt,  as  bears  the  same  proportion  to  the 
total  amount  of  such  dividends  as  the  sum  of  £250,  which  each  of  the 
Pits  have  paid  to  the  Defts  in  pursuance  of  the  Pits'  guarantees,  bean 
to  the  total  amount  of  the  said  debt. — Hobaon  y.  Bass,  L.  C,  19  July, 
1871,  A.  2103;  6  Ch.  792. 


6.  Contribution  between  co-Directors  in  respect  of  the  Liabiliiy  on 
Shares  whichy  pursuant  to  a  Resolution  ultra  yires,  hetd  been 
purchased  and  transferred  into  the  Name  of  the  Plaintiffs  one  of 
the  Directors f  in  Trust  for  the  Company. 

Let  the  Pit  pay  to  the  Deft  L.  {appointed  to  represent  R.^  deeeasid) 
his  costs  of  this  action,  excluding  therefrom  the  costs  of  his  appear- 
ance at  the  hearing ;  and  the  Pit  is  to  be  at  liberty  to  add  'what  he 
shall  so  pay  to  his  own  costs. — Declare  that  the  Pit  and  the  Defts 
M.,  F.,  C,  8.,  and  K.  became  jointly  and  severally  liable  to  con- 
tribute to  and  make  good  the  calls  paid,  and  all  further  caUs^  if  any, 
to  be  paid  by  the  Pit  on  the  250  shares  transferred  to  him  and  the 
Deft.  L.,  as  in  the  pleadings  mentioned;  and  that  the  Defts  M., 
F.,  C,  and  S.,  and  the  Deft  L.,  as  such  representative  as  aforesaid,  aad 
the  Deft  B.,  as  the  trustee  in  liquidation  of  the  Deft  K.,  and  out  ol  his 
estate,  ought  respectiyely  to  repay  to  the  Pit  the  respectiye  Bharca  of 
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the  Defts  M.,  F.,  C,  S.,  B.,  and  K.,  of  all  such  calls ;  and  as  to  the 

calls  already  paid,  ^ith  interest  on  such  shares  respectively  at  the  rate 

of  £4  p.  c.  per  ann.  from  the  respectiye  dates  of  the  payment  of  such 

calls  by  the  Pit  until  the  date  of  this  judgment ;  And  it  appearing  by 

the  affidavit  of  ftc.  that  Pit  has  already  paid  in  cash,  or  been  allowed 

on  account  by  the  liquidators,  the  sum  of  £2,312  in  respect  of  the  said 

calls,  in  the  following  sums,  on  the  following  dates,  &c. ;  Let  each  of 

the  Defts  M.,  F.,  C,  and  S.  pay  to  the  Pit  A.,  within  ten  days  from  the 

service  of  this  judgment,  the  sum  of  £ — ,  being  his  one-seventh  share 

of  the  agg^gate  amount  of  the  several  principal  sums  paid  by  the  Pit, 

together  with  £ —  (being,  as  appears  by  the  said  affidavit,  the  aggregate 

amount  of  interest  at  £4  p.  c.  per  ann.,  less  income  tax  on  the  principal 

sums,  to  the  date  of  this  judgment,  and  further  interest  at  the  same 

rate  until  payment  thereof) ;  And  the  Pit  is  to  be  at  liberty  to  prove 

and»  the  liquidation  of  the  Deft  K.  for  the  like  sum  of  £ — ,  being  his 

one-seventh  share  of  the  said  principal  simis,  and  for  the  sum  of  £ — , 

being,  as  appears  by  the  said  affidavit,  the  aggregate  amount  of  interest 

at  4  p.  c.  per  ann.,  less  income  tax  on  his  one-seventh  share  of  the 

said  principal  sums  of  £ —  respectively,  from  the  respective  dates  of 

payment  of  the  said  principal  sums  respectively  to  the  1st  Oct.,  1873, 

being  the  date  of  the  appointment  of  the  Deft  B.,  as  trustee  of  Deft 

K.'8  liquidation ;  And  Let  the  Defts  M.,  F.,  0.,  and  S.,  and  the  Deft 

S.,  pay  the  Pit  his  costs  of  this  action,  including  therein  such  costs  as 

be  shall  have  paid  to  the  Deft  L.,  such  costs  to  be  taxed  &c. — ^Liberty 

to  the  Pit  to  apply  in  Chambers  as  to  the  payment  of  such  portion  of  the 

0aid  sums  of  £ — ,  for  which  the  Pit  is  to  be  allowed  to  prove  under  the 

liquidation,  as  he  may  be  unable  to  recover  thereunder,  and  as  to  the 

payment  of  any  subsequent  interest  in  respect  of  the  one-seventh  share 

of  the  Deft  K. — ^And  liberty  to  the  Pit,  in  case  of  his  failing  to  recover 

from  any  of  the  other  Defts  the  sums  hereinbefore  ordered  to  be  paid 

bj  them  respectively  for  principal  and  interest  as  aforesaid,  to  apply  in 

Chambers  as  he  may  be  advised,  to  obtain  contribution  towards  the 

payment  of  such  siuns  by  the  other  Defts,  and  payment  to  him  of  such 

contributions,  and  generally  to  apply. — Ashhursi  v.  Masons  Y.-C.  B., 

12  June,  1875,  A.  921 ;  20  Eq.  225 ;  23  W.  B.  506. 


7.  Contribution — Plaintiffs  (Sureties)  entitled  to  participate  in  Benefit 
of  Security  given  by  Principal  to  Co-sureties — Validity  of 
Security  disputed — Costs — Set-off. 


DxoiABB  that  the  assignment  dated  &c.  {security  given  to  co-sureties) 
a  good  and  valid  security  upon  all  the  property  comprised  therein 
iBor  the  following  sums,  and  in  the  following  order,  that  is  to  say — 
(1.)  The  expenses  in  the  said  assignment  referred  to  as  payable  in  the 
place  out  of  the  proceeds  of  sale  therein  mentioned.  (2.)  The 
of  £400.  (3.)  Such  farther  sums  as  may  be  required  to  make 
^ood  to  the  Defts  D.  and  O.  {co-eureties  with  plaintiffs)  the  total  sunu 
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of  £200  paid  by  each  of  lihem  in  respect  of  their  liability  under  the  pro« 
missoiy  note  for  £800  in  the  pleadings  mentioned ;  and  the  PKb  by  their 
counsel  haying  elected  to  confine  their  daim  to  that  sum.  Declare  that 
the  first  net  moneys  (after  payment  of  the  said  expenses)  already  reoeLred 
or  to  be  received  by  the  Defts  D.  and  G.  under  the  said  assignment  ap 
to  the  sum  of  £400  ought  to  be  apportioned  between  the  Pits  and  the 
Defts  D.  and  G.  in  equal  shares ;  And  Let  the  Pits  be  at  liberty  to 
apply  in  Chambers  for  an  order  against  the  Defts  D.  and  G.  to  acooimt 
for  and  pay  to  the  Pits  the  shares  of  the  net  moneys  up  to  £400,  to 
which  they  are  entitled  under  the  preceding  declaration ;  and  counsel 
for  the  Deft  S.  {trustee  in  bankruptcy  of  the  principal  debtor)  requesting 
it,  Let  an  inquiry  be  made  whether  any  part  of  £604 :  7«.  6«?.  admitted 
by  the  Defts  D.  and  G.  to  have  been  realized  by  them  by  the  sale  of 
furniture  and  effects  at  B.  House,  is  attributable  to  furniture  and 
effects  not  comprised  in  the  said  assignment ;  and  any  party  interested 
is  to  be  at  liberty  to  apply  in  Chambers  with  respect  to  the  amount  (if 
any)  which  shall  be  found  to  be  so  attributable,  and  as  to  the  costs  of 
such  inquiry ;  Let  the  Deft  J.  S.  pay  to  the  Pits  and  to  the  Defts  D. 
and  G.  respectiyely  their  costs  of  the  issues  raised  by  the  Deft  J,  S.  as 
to  the  validity  of  the  said  assignment,  including  in  such  costs  of  the 
Defts  D.  and  G.  their  costs  reserved  by  the  order  dated  &o.,  and  also 
the  costs  directed  to  be  paid  by  them  in  pursuance  of  such  order  to 
the  Pits,  all  such  costs  to  be  taxed  by  the  taxing  master;  Let  the 
Defts  D.  and  G.  pay  to  the  Pits  so  much  of  their  costs  of  this  action, 
to  be  taxed  by  the  taxing  master,  as  are  not  payable  by  the  Deft  J.  8., 
except  the  Pits'  costs  reserved  by  the  order  dated  &c.,  which  excepted 
oosts  the  Pits  are  to  bear ;  And  Let  the  Pits  pay  to  the  Defts  D.  and  G. 
their  costs,  to  be  taxed  by  the  taxing  master,  reserved  by  the  last* 
mentioned  order ;  And  Let  such  last-mentioned  costs  be  set  off  against 
the  costs  ordered  to  be  paid  by  the  Defts.  D.  and  G.  to  the  Pita. — 
Liberty  to  apply.— /S^mJ  v.  Dixon^  Fry,  J.,  29  March,  1881,  B.  867; 
17  Ch.  D.  825. 


8.  Mutual  Marine  Insurance — Contribution. 

Dbolaeb  that  the  Pit  H.  is  entitled  to  be  paid  £600,  the  amount  of 
his  insurance  as  for  a  total  loss,  subject  to  the  deduction  of  £15  p.  o. 
to  be  made  in  respect  of  the  cargo  exceeding  the  amount  specified  in 
the  rules  of  the  C.  Insurance  Association  in  that  behalf ;  And  Ijet  die 
Defts  B.  &c.  {directors),  within  ten  days  after  service  of  this  judgment, 
make  an  order  upon  the  Deft  X.,  the  secretary  of  the  said  aaaociatieDy 
for  the  payment  of  the  sum  of  £510,  together  with  interest  thereon  at 
the  rate  of  4  p.  c.  per  ann.  from  the  date  of  this  judgment  to  tine  day 
of  payment ;  And  Let  the  Deft  X.,  within  ten  days  after  he  shall  have 
received  the  said  Order  from  the  said  Defts  B.  &c.,  draw  upon  Hm 
members  of  the  said  association  for  the  said  sum  of  £510  and  interesift 
pursuant  to  the  said  order,  according  to  the  rules  of  the  aaid 
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tion. — ^Detts  B.  &c.  to  pay  Pit's  costs. — Declare  that  the  said  Defts 
are  entitled  to  be  indezunified  in  respect  of  the  said  costs,  and  also  in 
respect  of  their  own  costs  of  this  action,  pursuant  to  the  rules  of  the 
said  association. — ^Liberty  to  apply. — Harvey  v.  Bechmth^  V>0.  W., 
2  May,  1864,  A.  919 ;  2  H.  &  M.  429  ;  12  W.  B.  8i9,  896. 


9.  Liahility  of  Fire  Insurance  Companies  in  respect  qf  TFharfingers* 

and  Merchants^  Policies  determined. 

^Wharfingers,  having  grain  in  their  charge,  insured  it  in  respect  of  their 
responsibility  for  it  in  the  offices  of  the  Fit  co.  and  several  other  cos.,  subject 
to  a  condition  in  each  case  that  if  at  the  time  of  loss  there  should  be  any  other 
sabsiBting  insurances,  whether  effected  by  the  wharfingers  or  not,  covering 
the  same  property,  the  insurers  should  not  be  liable  to  contribute  more  than 
their  ratable  proportion.  The  owners  of  the  grain  also  effectedpolicies  of 
insurance  (known  as  merchants'  policies)  on  it  with  the  G.  and  H.  Cos.  A 
fire  having  occurred,  the  cos.  contributed,  without  prejudice,  a  common 
fond,  out  of  which  the  wharfingers  were  paid  in  fuU,  and  they  in  their  turn 
paid  the  owners.] 

DsGLAnE  that  the  Pit  Co.,  the  Defts  the  G.  Co.,  and  the  Defts  the 
H.  Co.  are  not  liable  to  contribute  towards  the  sum  of  £ —  in  the 
pleadings  mentioned  in  respect  of  the  policies  for  £ —  &c.  respectiyely 
in  the  pleadings  called  the  merchants'  policies ;  And  Let  the  Defts  the 
A.  Co.,  the  B.  Co.  &c,  (other  cos.),  accordingly,  on  or  before  &c.,  repay 
to  the  Pit  Co.,  the  Defts  the  G.  Co.,  and  the  Defts  the  H.  Co.,  the 
aereral  sums  required  to  recoup  the  amounts  which  the  Pit  Co.,  the 
said  G.  Co.,  and  the  said  H.  Co.  respectively  have  overpaid,  in  accord- 
ance with  column  2  of  the  table  in  paragraph  23  of  the  amended  bill 
(statement  of  daim)  set  forth,  that  is  to  say,  to  the  Pit  Co.  the  sum  of 
£ — ,  to  the  G.  Co.  the  sum  of  £ — ,  and  to  the  H.  Co.  the  sum  of  £ — , 
together  with  interest  thereon  at  the  rate  of  £5  p.  c.  per  ann.  from 
the  —  of  — ,  the  date  of  the  settlement  with  Messrs.  B.  and  Co. 
(tcharjinffers)  in  the  pleadings  named. — ^Costs  as  between  solr  and 
client  to  be  paid  out  of  the  reserve  fund  {set  apart  to  meet  costs). — 
Ldberty  to  apply. — North  British  and  Mercantile  Insurance  Co,  y. 
Liverpoclf  Lofidon,  and  Globe  Insurance  Co.^  M.  B.,  26  Aprils  1876,  B. 
966 ;  S.  C,  6  Ch.  D.  569,  C.  A. 

.  Hie  table  set  forth  in  the  bill  showed  in  separate  columns  the  amounts 
actually  contributed  by  the  cos.,  the  proportions  in  which  the  loss  must  be 
borne  if  the  merchants'  policies  were  not  to  contribute,  and  the  proportions 
in  which  it  must  be  borne  if  they  were  to  contribute. 


10.  Liability  to  "  Lloyds  **  on  Letter  of  GftMrantee. 

Thib  action  coming  on  for  trial  &e. — Declare  that  according  to  the 
tme  oonstroction  of  the  letter  of  guarantee,  dated  &c.,  given  by  A.  B., 
dooaaoedy  in  fsvonr  of  his  son,  the  Deft  C.  D.,  upon  his  being  a  candi- 
date for  admiasion  to  '*  Lloyda,''  the  estate  of  the  said  A.  B.  is  liable 
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to  satisfy  all  engagements  inouired  by  the  Deft  0.  D.  as  an  nnder- 
writing  member  of  ''  Lloyds"  down  to  the  —  day  of  &c.,  the  date  of  Mb 
suspension  of  payment,  whether  such  engagements  were  incurred  to 
or  with  members  or  subscribers  of  ''  Lloyds  "  or  any  other  persons,  or 
whether  in  the  lifetime  of  the  said  A.  B.  or  after  his  death ;  And  Let  an 
inquiry  be  made  to  ascertain  the  nature  of  any  engagements  incurred 
by  the  Deft  C.  D.  subsequent  to  the  —  day  &c.,  as  an  underwriting 
member  of  "Lloyds"  with  members  or  subscribers  to  "Lloyds"  or 
any  other  person  down  to  the  —  day  &c.,  upon  which  any  money  is  now 
due,  and  the  amounts  now  due,  and  to  whom,  in  respect  of  such 
engagements. — ^Costs. — ^Adjoum  further  consideration. — *^ Lloyds"  y. 
Harper,  Fxy,  J.,  31  Jan.  1880,  B.  885 ;  16  Ch.  D.  290. 


11.  Leave  to  give  Notice  of  Claim  to  be  indemnified  by  a  Third  Party 

—0.  XVI,  48. 

Upon  the  application  of  the  Deft  H.,  and  upon  hearing  the  solrs  for 
the  applicants,  and  for  the  Pits,  and  upon  reading  &o.,  Let  the  Deft 
H.  be  at  liberty  to  issue  a  notice  claiming  to  be  indenmified  by  T.  of 
&c.,  pursuant  to  0.  xyi,  48,  of  the  Bules  of  the  Supreme  Court.-^ 
Fothergill  v.  Hankey,  V.-C.  M.,  at  Chambers,  17  Dec.  1877',  A.  2133. 

Though  the  application  is  ex  parte  as  legards  strangeis,  the  Pit  must  have 
notice :  Wye  Valley  By,  Co»  v.  Hawes,  18  Oh.  D.  489,  0.  A. 
As  to  thml  party  procedure,  see  Vol.  I.  pp.  20,  21 ;  Dan.  230  et  aeq. 


12.  Liability  to  Indemnify — Third  Party — Question  tried  imme^ 

diately  after  Trial — 0.  xvi,  62. 

This  action  and  the  question  of  the  liability  of  the  said  A.  B.  to  in* 
demnify  the  Deft,  which  by  an  order  dated  &c.,  was  ordered  to  be 
tried  at  the  trial  of  this  action,  but  subsequent  thereto,  coming  on  for 
trial  &c.,  Let  the  Pits  recoyer  against  the  Deft  £ —  agreed  damagee  for 
breach  of  the  agreement  dated  &c.,  and  their  costs  to  be  taxed  &c ; 
And  as  to  the  question  of  indemnity.  Declare  that  the  Deft  is  entitled 
to  be  indemnified  by  the  said  A.  B.  against  all  amounts  pa3rable  by 
him  under  this  judgment ;  And  Let  the  Deft  recover  against  the  said 
A.  B.  any  amounts  so  paid  by  him,  and  his  own  costs  of  this  action 
and  of  the  third  party  proceedings  to  be  taxed  &c.,  those  of  the  action 
as  between  solr  and  client,  but  having  regard  to  the  fact  that  they  are 
payable  by  the  third  party. — Trafalgar  Co,,  Ld.  v.  Francis,  Bonier,  J., 
25  June,  1892,  B.  758. 

A  motion  to  vary  the  minutes  of  this  order  as  regards  sdlr  and  olieiit  oosto 
given  against  the  third  party  was  refused. 
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13,  Persons  served  tcith  Notice  of  Claim  to  Contribution  having  entered 
an  Appearance^  Leave  given  to  Defend — 0.  xvi,  49,  53. 

Upo2r  the  application  of  &c.,  and  upon  hearing  the  solrs  for  A.,  and 
also  for  B.  &c.,  who  have  been  duly  served  with  notice  under  0.  xvi, 
48,  of  the  B.  8.  C,  and  have  entered  an  appearance  under  r.  49  of 
the  same  Order;  Let  the  said  B.  &c.  be  at  liberty  to  appear  by 
counBel,  and  defend  this  action  as  they  may  be  advised,  as  regards 
the  question  of  their  alleged  authority  or  agency,  but  upon  no  other 
question;  And  Let  them  be  bound  by  the  decision  of  the  Court 
upon  such  question. — ^Heserve  the  question  of  costs  to  be  paid  to 
or  by  B.  Ac.  to  be  dealt  with  at  the  trial. — ^Let  B.  &c.  be  at  liberty  to 
deliyer  a  statement  of  defence  within  ten  days  from  the  date  of  this 
order. — Burks  v.  Mi/ddieton,  V.-C.  H.,  at  Cumbers,  9  July,  1877, 
A.  1776. 


14.  Declaration  of  Bight  to  Indemnity  and  Contribution. 

DxGLABE  that  the  Pit  is  entitled  to  contribution  from  the  Deft  T.  G*. 
in  respect  of  *one  moiety  of  the  principal  debt,  interest,  and  costs  allowed 
to  Messrs.  B.  B.  &  Co.  in  the  action  of  Ke  W.,  W.  v,  W. — ^And  Declare 
that  upon  the  Pit  paying  a  moiety  of  the  said  principal  debt,  interest, 
and  costs  the  Deft  T.  6.  will  be  bound  subject  as  hereinafter  mentioned 
to  indemnify  her  against  any  further  payment  or  liability  in  respect 
of  the  said  principal  debt,  interest,  and  costs ;  And  Let  the  Deft  T.  G. 
by  payment  to  the  Pit  or  to  the  said  Messrs.  B.  B.  &  Co.  or  otherwise 
exonerate  the  Pit  from  liability  beyond  the  extent  of  her  own  moiety 
of  the  said  principal  debt,  interest,  and  costs. — ^Liberty  for  the  Pit  to 
apply  in  Chambers  in  reference  thereto. — And  Let  the  Deft  T.  6.  con- 
tribute half  the  costs  incurred  by  the  Pit  in  resisting  and  reducing  the 
said  claim  to  be  taxed ;  And  it  appearing  that  a  sum  of  £200  should 
have  been  recovered  towards  the  said  principal  debt  in  the  scheme  of 
arrangement  of  the  affairs  of  the  Deft  1.  P.  under  the  receiving  order 
dated  &c. ;  Declare  that  the  Pit  and  the  Deft  T.  G.  do  each  bear  one 
half  of  such  loss  of  £200,  and  that  the  indemnity  to  be  given  by  the 
aaid  Deft  T.  G.  be  reduced  accordingly  by  the  sum  of  £100,  Deft  T.  G. 
to  pay  Pit's  costs  of  action  to  be  taxed. — Wolmershattsen  v.  Oullick^ 
Wright,  J.,  1  May,  1893,  B.  648;  (1893)  2  Oh.  514. 


16.  Three  Sureties  to  prove  for  Whole j  each  to  receive  one  Share  only. 

DscLAss  that  the  Pits  M.  A.  M.  and  L  W.  L,  as  the  assigns  of 
8.  C.  H.,  and  F.  L,  are  entitled  to  prove  as  creditors  under  the  provisions 
of  tiie  above-mentioned  deed  {of  arrangement  with  creditors)  tor  £1,763 
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but  not  to  receive  diyidends  beyond  6«.  %d.  in  the  £. — See  Re  Parhr^ 
Morgan  v.  HiU,  Kekewich,  J.,  16  June,  1894,  B.  719 ;  8.  C,  0.  A,,  2 
Aug.  1894,  B.  1009 ;  (1894)  3  Ch.  400,  C.  A. 


16.  Surety  discharged  by  Loss  of  Collateral  Security  through 

Creditor's  Negligence. 

**  Deolabe  that  the  Pit,  as  administratriz  of  her  late  husband  S., 
in  the  pleadings  named,  is  entitled  to  the  benefit  of  the  trusts  declared 
by  the  indenture  of  mortgage  dated  &c.,  in  the  pleadings  mentioned ; 
And  it  appearing  that  by  the  neglect  of  the  Defts  F.  {mortgagee  and 
bond  creditor)  and  H.  {his  assignee)  to  give  proper  notice  of  the  said 
indenture  of  mortgage  to  the  trustees  or  trustee  of  the  therein  recited 
indenture  of  settlement  dated  &c.,  made  on  the  marriage  of  the  Defts 
J.  and  wife,  the  security  by  the  said  indenture  of  mortgage  created  on 
the  life  estate  of  the  said  J.  and  wife  has  been  lost. — Bedare  that  to 
the  extent  of  the  value  of  the  said  security,  the  Pit,  and  the  estate  of 
her  said  husband  S.,  are  discharged  from  the  bond  in  the  pleadings 
mentioned ;  And  Let  an  inquiry  be  made  what  was  the  value  of  the 
said  security,  and  what  loss  has  been  occasioned  to  the  estate  of  the 
said  8.  by  the  loss  of  the  said  security." — (Injunction  staying  execu- 
tion on  judgment  continued.) — Defts  F.  and  H.  to  pay  Pit's  costs  oi 
action  up  to  the  hearing. — ^Adjourn  &c. — Strange  v.  Fooks,  V.-C.  8., 
20  July,  1863,  B.  1937 ;  11  W.  E.  983. 

17.  Discharge  of  Surety  on  the  tisual  Bond  by  a  Railway  Campemy 
under  the  Parliamentary  Deposits  Act^  by  the  subsequent  pasting 
of  an  Act  making  DeviationSy  abandoning  Part  of  the  Under^ 
takingy  and  authorizing  an  Increase  of  Capital, 

**  Declabe  that  by  virtue  of  the  Act  of,  &c.  {Deviation  Act\  A.  {tkM 
surety)  was  without  his  consent  placed  in  a  position  he  had  not  con- 
tracted for,  and  was  thereby  discharged  from  his  position  as  surety  " ; 
And  Declare  that  the  said  requisition  is  sufficiently  answered. — Re 
Finch  and  Jukes* s  Agreement,  V.-C.  H.,  31  July,  1877,  A,  1522; 
W.  N.  (77)  211. 

The  order  in  this  case  was  made  upon  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  raising  the  question  whether  a  surety  (through  whom 
liie  vendor  claimed)  on  the  usual  bond  given  by  a  railway  oo.  under  the 
Parliamentary  Deposits  Act,  was  dischaiged  by  a  subsequent  Act  obtained 
by  the  co.,  so  that  the  bond,  as  was  alleged  by  the  vendor  in  his  ansrwer  to 
the  purchaser's  requisitions,  and  decided  by  the  Court,  did  not  affect  the 
suref^'s  estate. 

18.  Covenant  rescinded  as  against  a  Surety  on  Non»executiam>  iy 

Co-surety. 

"  Deolabe  that  the  Pit  is  (in  equity)  discharged  from  aU  liabilitgr 
under  the  indenture  in  the  pleadings  mentioned,  dated  ftc,  the  aaid 
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indenture  not  having  been  executed  by  B.,  who  is  named  as  one  of  tbe 
sureties  therein;  And  Let  such  indenture  be,  so  far  as  the  Pit  is 
concerned,  set  aside  (and  cancelled)." — Injunction  against  (further 
proceeding  tn  an  action  in  the  Queen^e  Bench  and  against)  commencing 
any  action  against  the  Pit  upon  the  said  indenture. — Defts  to  pay  Pit's 
costs  of  action.— Liberty  to  apply. — Evans  v.  Bremridge,  V.-C.  W.,  1 1 
Deo.  1855,  A.  260 ;  2  K.  &  J.  174,  as  varied  on  appeal,  L.  JJ.,  23  Feb. 
1856,  A.  599;   8  D.  M.  &  G.  100. 

It  appears  that  the  words  ''and  cancelled"  should  have  been  omitted: 
8.  a,  4  W.  E.  350,  351. 

Since  the  commencement  of  the  Jud.  Acts,  an  injunction  cannot  be  awarded 
to  restrain  proceedings  at  any  time  pending  in  the  High  Court  of  Justice  or 
before  the  Ck)urt  of  Appeal :  36  &  37  Y.  c.  66,  s.  24  (5) ;  but  an  injunction 
may  still  be  awarded  to  restrain  the  commencement  of  proceedings:  see 
YoL  L,  Form  1,  p.  289 ;  Ld,  Londonderry  y.  Netherlands  Steamboat  Co,,  M.  B., 
8  July,  1878,  B.  1918. 


KOTES. 
INDEMNITY. 

A  surety  who  has  been  compelled  to  pay  the  debt  may  sue  the  principal 
debtor  for  repayment,  and  the  co-sureties  for  contribution :  Lawson  v.  Wright, 
1  Cox,  275,  Form  1,  sup,  p.  2136;  Hitchman  v.  Stewart,  3  Drew.  291,  Forms 
2,  3,  sup,  pp.  2136,  2137;  and  on  paying  off  the  creditor  and  giving  an 
indemnity  for  costs,  may  sue  the  principal  in  the  creditor's  name :  Sxoire  y. 
Redman,  1  a  B.  D.  536,  541. 

When  money  is  actually  due  on  the  contract,  and  the  surety  admits 
liability,  he  may  compel  the  principal  to  discharge  it :  Padwidc  y.  Stanley, 
9  Ha.  627 ;  ''it  being  unreasonable  that  a  man  should  have  such  a  cloud 
banging  over  him,"  per  L.  K.  North,  Ranelaugh  v.  Hayes,  1  Yem.  190 ;  Mitf. 
PL  171,  172 ;  and  {semhle)  it  is  not  necessary  to  show  that  the  creditor  refuses 
to  sue :  Mathews  y.  Saurin,  31  L.  B.  Ir.  181 ;  and  a  surety  having  a  bond  of 
indemnity,  although  he  had  not  actually  ]>aid  anything,  might  nle  a  bill  in 
his  own  name  alone  against  the  exors  of  his  obli^r  for  admon,  payment  of 
the  debt,  and  indemnity :  see  Wooldridge  y.  Norrxs,  6  £q.  410. 

In  Ranelaugh  y.  Hayes,  sup,,  the  decree  seems  to  have  declared  the  right 
to  indemnity  on  the  I)eft's  covenant,  with  liberty  to  the  Pit  to  apply  toties 
quoties  if  any  breach  of  the  covenant  should  happen. 

But  in  Lloyd  y.  Dimmadc,  7  Ch.  D.  398,  where  the  indemnity  was  given 
in  respect  of  breaches  of  covenant  in  a  lease  for  a  long  term,  the  Cou^  de- 
dined  to  give  liberty  to  apply  from  time  to  time  as  breadies  of  the  indemnity 
might  occur.    For  the  decree,  see  7  Ch.  D.  p.  402,  1878,  B.  337. 

fi  the  surety  compounds  with  the  creditor  for  less  than  the  full  amount, 
he  can  only  claim  as  against  the  principal  the  amount  actually  paid :  Reed  v. 
NorriSf  2  My.  ft  0.  361,  375 ;  and  expenses  properly  incurred  in  the  matter, 
e,g,,  of  the  writ  only,  where  after  being  served  ne  nas  allowed  the  proceed- 
ings to  run  on  to  execution :  Fierce  v.  Williams,  23  L.  J.  Ex.  322 ;  and  see 
Knight  v.  Hughes,  3  Car.  &  P.  467. 

If  a  decree  be  made  against  principal  and  sureties,  leave  will  be  given  to 
the  sureties  to  prosecute  the  decree  against  the  principal  to  reimburse  them 
what  they  shall  have  paid,  and  against  each  other  to  recover  a  proportionable 
contribution :  Oreerside  v.  Benson,  3  Atk.  253,  n. ;  Walker  y.  Freswick,  2  Yez. 
622 ;  Belt's  Supp.  [427,  428]. 

A  surety  who  is  being  sued  by  the  creditor  may  plead  a  set-off  due  from 
the  creditor  to  the  principal  debtor  arising  out  oi  tne  transaction  on  which 
the  liability  arises :  Bechrvaise  v.  Lewis,  L.  B.  7  C.  P.  372. 

A  surety's  right  to  indemnity  was  not  lost  by  his  joining  as  creditor  in  a 
composition  deed,  whereby  the  principal's  creditors  agreed  to  accept  lbs*. 
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in  the  pound,  but  the  suretyship  creditor  expressly  reserved  all  oollatenl 
securities  for  his  debt,  and  afterwards  receiyed  the  balance  from  the  surety : 
Close  y.  C,  4  D.  M.  &  G.  176 ;  nor  is  a  6urety*s  general  right  against  all 

Property  of  the  principal  lost  by  his  taking  a  specific  security  against  loss  by 
is  surety^p  :  Brandon  y,  B,^  SD.  &  J.  524. 

Bight  to  Securities.'] — ^A  surety  paying  the  debt  is  entitled  to  stand  in  the 
place  of  the  creditor  and  to  all  the  equities  which  the  creditor  could  haye 
enforced  against  the  principal  debtor,  and  all  |)ersons  claiming  under  him : 
Drew  y.  Lockett,  32  Beay.  499 ;  including  the  right  of  marshaUing  the  secu- 
rities :  Heyman  y.  Dubois,  13  Eq.  158 ;  Ihincanf  Fox  &  Co,  y.  N.  dh  S.  Woks 
Bk.,  6  App.  Ca.  1 ;  sup.ja,  2088 ;  subject,  however,  to  the  creditor's  right  as 
mortgagee  to  tack :  Farebrother  v.  Woodkouse^  23  Beay.  18,  and  in/., 
p.  2158. 

But  he  is  not  entitled,  on  paying  that  part  of  the  debt  for  which  he  is 
surety,  to  a  security  for  the  other  j^irt  of  the  debt  given  subsequently  to  the 
contract :  Wade  v.  Coope,  2  Sim.  155 ;  South  y.  Bloxam,  2  H.  &  M.  457,  «tip. 
p.  2087. 

This  right  to  the  securities  applies  as  between  principal  and  surety, 
although  me  creditor  is  a  stranger  to  the  contract  of  suretyship  between 
them,  and  as  between  debtors,  of  whom  one  is  primarily,  and  the  other 
secondarily,  liable ;  e,g,,  the  acceptor  of  a  bill  of  exchange  and  an  indorser 
who  is  called  upon  to  pay,  and  although  the  securities  were  given  by  one 
only  of  several  acceptors :  Duncan,  Fox  &  Co,  y.  N.  &  8.  Wal^  Bk,,  6  App. 
Ca.  1 ;  but  qucere  whether  so  if  given  by  a  stranger ;  S,  C, 

And  by  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Y.  c.  97),  s.  5,  the 
surety  is  entitled,  on  paying  the  debt,  to  have  an  assignment  of  every  judg- 
ment, specialty,  or  other  security  held  by  the  creditor :  see  Batchelinr  v.  Law- 
rence,  9  C.  B.  N.  S.  543 ;  Silk  v.  Eyre,  I.  B.  9  Eq.  393 ;  and  haying  taken  such  an 
assignment  is  entitled  as  assignee,  under  sect.  5,  to  sue  his  co-surety  or  to 
prove  against  his  estate  for  the  whole  debt,  although  he  can  only  actually 
recover  the  just  proportion  which  his  co-surety  is  liable  to  pay:  Re  Parker, 
Morgan  v.  Hill,  (1895)  3  Oh.  400,  0.  A.,  following  Exp.  Stokes,  De  a.  618 
(but  qucere,  per  Davey,  L.  J.,  whether  so  if  the  surety  claims  solely  under  his 
right  to  contribution) ;  and  to  stand  in  the  i)lace  of  the  judgment  creditor, 
though  he  has  not  obtained  an  actual  assignment  of  the  judgment:  Be 
McMyn,  Lightboxon  v.  McM,,  33  Ch.  D.  575 ;  and  to  enforce  lus  remedy 
against  his  co-surety  for  contribution  as  well  as  against  the  principal  for 
indemnity :  see  Re  Swan,  I.  B.  4  Eq.  209. 

And  as  the  right  of  the  surety  is  not  confined  to  standing  in  the  plaoe  ol 
the  creditor,  a  judgment  against  one  partner  does  not,  under  the  principle  in 
Kendall  v.  Hamilton,  4  App.  Ca.  504,  take  away  the  rights  of  a  surety  as 
against  the  other  partner :  Badeley  v.  Co)isolidatea  Bank,  34  Ch.  D.  536 ;  S.C, 
38  Ch.  D.  238 ;  and  the  principle  of  Kendall  v.  Hamilton,  sup,,  does  not 
apply  where  the  causes  of  action  against  joint  guarantors  differ  as,  e^g.^  if 
one  IS  sued  on  a  cheque  given  by  him  and  uie  other  solely  on  the  oontraict  of 
guaranty :  Wegg-Prosser  v,  Evans  ,  (1895)  I  Q.  B.  108,  C.  A. 

The  right  extends  to  the  case  of  a  broker  who  buys  for  an  undiscloeed 
principal,  and  by  the  custom  of  London  is  personally  liable  to  the  vendor  for 
the  price  of  the  goods  in  case  the  principal  does  not  pay :  Imperial  Bank  ▼. 
London  and  St,  Katharine  Docks  Co,,  5  Cn.  D.  195. 

The  right  of  distress  is  not  a  security  or  remedy  to  which  a  surety  paying 
rent  is  entitled  under  19  &  20  Y.  c.  97,  b,  b\  Re  Bussdl,  R,  y.  ShooUn^  29 
Ch.  D.  254,  C.  A. 

The  creditor  is  not,  as  such,  entitled  to  the  benefit  of  counter-Becatity 
given  by  the  principal  debtor  to  the  surety :  Re  Walker,  Shelpeld  Bkg,  Co,  t. 
Clayton,  (1892)  1  Ch.  621 ;  (explaining  Maure  v.  Harrison,  1  Eq.  Ca.  Abr.  93; 
and  dissenting  from  dictum  in  Wright  v.  Morley,  11  Yes.  22). 

Appropriation  of  Paym«id«.]— -Yoluntary  payments  by  a  surety  must  be 
appropriated  according  to  his  intention,  and  cannot  be  controlled  for  tike 
benefit  of  the  princiml:  Waugh  v.  Wren,  11  W.  B.  244;  1  N.  B.  142  ;  9 
Jur.  N.  8.  356;  7  L.  T.  612. 

But  the  mere  fact  of  suretyship  does  not  take  away  from  the  nrindpal 
debtor  and  creditor  the  ordinary  right  of  appropriating  payments  Tpmioh  are 
not  subject  to  any  contract  witin  the  surety :  Re  Sherry,  London  and  County 
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Bk,  T.  Terry,  25  Ch.  D.  692,  C.  A. ;  Kirhy  v,  D,  of  Marlborough,  2  M.  &  S. 
18 ;  WUliama  v.  EawUnson,  3  Bing.  71 ;  HoU<ind  v.  Teed,  7  Ha.  60. 

And  where  a  contiiming  guarantee  for  balances  of  an  account  current  with 
a  bank  was  determined  by  the  closing  of  the  account  after  the  guarantor's 
death,  the  bankers  were  not  bound  under  the  rule  in  Clayton's  Case,  1  Mer. 
572,  or  otherwise,  to  appropriate  subsequent  payments  to  me  payment  of  the 
goaranteed  debt :  Be  Sherry,  London  ana  County  Banky,  Terry,  25  Ch.  D.  692, 

Dividends  out  of  Estate  of  Principal.'] — ^If  the  creditor  has  received  a  divi- 
dend out  of  the  estate  of  the  deceased  or  bankrupt  principal  debtor,  the 
soretv  who  has  paid  the  debt,  and  thereby  acquired  the  right  to  stand  in 
the  place  of  the  creditor,  is  entitled  to  be  paid  such  dividend,  and  to  have 
all  mture  dividends  secured  for  his  benefit;  and  this  right  is  not  lost  by 
lus  not  having  pleaded  set-off  (by  receipt  of  the  dividends)  in  the  action 
in  which  the  amount  of  his  guarantee  was  recovered :  Thornton  v.  M*Kewan, 
1  H.  &  M.  525 ;  Hohson  v.  Bass,  6  Ch.  792,  Forms  4,  5,  sup,  p.  2138 ;  and  see 
Midland  Banking  Co.  v.  Chambers,  4  Ch.  398 ;  7  Eq.  179 ;  Goodwin  v.  Gray, 
22  W.  E,  312. 

If  the  surety  is  suretj^  for  a  part  of  the  debt  only,  and  has  paid  that  part, 
the  principal  creditor  is  entitled  to  prove  for  the  whole  of  his  debt  in  the 
bankruptcy  of  the  debtor :  Be  Bass,  Exp,  Nat,  Prov,  Bank  of  England,  (1896) 
2Q.  B.  12;  and  the  surety  is  entitled  to  receive  from  him  a  share  of  the 
dividend  in  the  same  proportion  to  the  whole  dividend  as  the  payment  made 
bears  to  the  whole  debt :  Gr^y  v.  Seckham,  7  Ch.  680 ;  and  see  Exp,  Holmes, 
Mont  &  Ch.  301. 

If  the  suretyship,  though  limited  in  amount,  is  a  guarantee  for  the  whole 
amount  of  an  ascertained  debt  (as  distinguished  from  a  floating  balance) 
the  surety  is  not  entitled  in  reduction  of  his  liability  to  the  benefit  of  so 
mnch  of  the  dividends  as  is  applicable  to  the  amount  to  which  his  liability 
is  limited,  i.e.,  the  guarantee  will  not  be  construed  as  a  security  for  part  of 
the  debt  only:  Ellis  v.  Emmanuel,  1  Ex.  D.  157,  C.  A. ;  secus,  where  the 
limited  security  is  for  a  floating  balance :  8.  C. ;  Hobson  v.  Bass,  6  Ch.  792, 
794. 

Where  both  principal  and  surety  became  bankrupt,  and  the  creditor  received 
dividends  of  10«.  in  the  pound  from  each  estate,  the  assignees  of  the  surety 
were  held  entitled  to  all  future  dividends  imder  the  creditor's  proof  out  of 
the  principal's  estate  until  they  should  be  recouped  the  amount  paid  by  the 
surety's  estate :  Eocp,  Johnson,  Be  Bulmer,  3  D.  M,  &  G.  218. 

Sureties  who,  after  payment  of  the  debt,  have  received  a  dividend  on  a 
proof  against  the  joint  estate  of  a  banking  firm  in  which  their  principal  was 
a  partner,  cannot  prove  against  the  principaFs  separate  estate  imtil  they 
have  applied  to  expunge  the  joint  proof :  Exp,  Came,  3  Ch.  463. 

Inierest.^^AB  against  the  principal  debtor  and  his  co-sureties,  a  surety  is 
entitled  to  interest  oy  way  of  damages  on  sums  paid  by  him  {Lawson  v.  Wright, 
1  Cox,  275 ;  Hitchman  v.  Stewart,  3  Drew.  271 ;  Forms  1, 3,  pp.  2136, 2137 ;  Be 
Swan,  I.  B.  4  Eq.  209),  his  ri^ht  being  to  be  put  in  the  position  in  which  he 
would  have  been  if  the  principal  had  performed  his  contract :  Enm,  Bishop, 
Be  Fox,  Walker  <fc  Co,,  15  Ch.  D,  400,  O.  A. ;  Petre  v.  Buncombe,  2  L.  M.  &  P. 
Pr.  Ca«,  107 ;  Hitchman  v.  StewaH,  3  Drew.  271 ;  and  see  X.  (7.  <fc  2>.  By,  Co. 
V.  8.  E.  Bv.  Co.,  40  Ch.  D.  100;  (1892)  1  Ch.  120,  C.  A. ;  but  as  against  the 
estate  of  tne  deceued  principal  he  is  not  so  entitled,  though  where  a  fund, 
assigned  as  a  further  security*  1^  made  interest,  he  was  allowed  interest 
out  of  that  interest :  Caulfield  v.  Maguire,  2  J.  &  L.  164. 

Conirad  of  Indemnity.] — On  the  question  of  implied  contract  of  indemnity, 
aee  Drysdale  v.  Lovering,  L.  B.  10  C.  P.  196,  and  cases  there  cited. 

Ab  to  the  implied  right  of  indenmity  of  a  man  whose  goods  are  lawfully 
•eised  for  anotner's  debt,  see  Edmunds  v.  Wallingford,  14  Q.  B.  D.  811, 
C.  A, 

And  as  to  the  definition  of  the  term  "  indemnity,"  see  Birmingham  and 
District  Land  Co.  v.  L.  &  N.  W.  By.  Co.,  34  Ch.  D.  261,  0.  A. 

A  corenant  of  indemnity,  unlike  a  release,  is  not  to  be  restricted  by  its 
Bs  Baker,  Collins  v.  B.,  20  Ch.  D.  230,  C.  A. 
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The  right  to  indemnit;^  eztendB  to  liability  as  well  as  to  loss  incurred  by 
the  agent  on  behalf  of  ms  principal :  Lacey  y.  Hilly  Crowley's  Claim,  18  Eq. 
183. 

As  to  the  liability  for  breach  of  warranty  of  authority  of  a  broker  apply- 
ing for  shares  for  his  principal  in  the  wrong  co.,  see  Be  National  Coffee  faiact 
Co,,  Exp.  Fanmure,  24  Ch.  D.  367,  C.  A. 

As  to  the  distmction  between  a  promise  to  indemnify,  and  a  contract  to 
answer  for  the  debt  of  another  within  sect.  4  of  the  Statute  of  Frauds,  see  Be 
Hoyle,  H,  v.  J7.,  (1893)  1  Ch.  84,  0.  A.  And  as  to  the  application  of  tbe 
section  to  contracts  generally,  see  Addison,  29  et  eeg^. ;  Leake,  206  ef  m;* 
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Right  to  Contribution,'] — ^Where  one  of  several  persons  has  paid  that  wMdi 
is  the  debt  of  all,  he  is  entitled  to  enforce  contribution,  and  tnis  right,  whidi 
is  founded  on  principles  of  equity,  and  does  not  depend  upon  contract,  is  not 
affected  by  the  circumstance  that  the.  liability  arises  out  of  a  transaction 
which,  stnctly  speaking,  is  unauthorized,  or  vltra  vires :  Ashhurst  v.  Mtuon, 
20  Eq.  225 ;  and  see  Duncan,  Fox  <fe  Co.  v.  N,  <fc  8,  Wales  Bank,  6  App.  Csl  1; 
Stirling  v.  Forrester,  3  Bli.  690 ;  and  cases  collected  Bering  v.  L.  Winchdsea, 
2  L.  C.  Eq.  635. 

And  the  right  to  indemnity  or  contribution  exists  although  there  is  no 
agreement:  Edmund  v.  Walling/ord,  14  Q,  B.  D.  811,  C.  A. 

If  the  contract  is  one  transaction,  whetiier  they  are  bound  by  several  in- 
struments or  not,  and  whether  the  fact  is  known  or  not,  the  sureties  are  all 
liable  to  contribute,  the  same  as  if  joined  by  one  instrument :  Bering  v.  L, 
Winchelsea,  2  L.  0.  Eq.  635 ;  Craythome  v.  Simmons,  14  Ves.  165 ;  and  see 
Re  Ennis;  Cole  v.  Peyton,  (1893)  3  Ch.  238,  C.  A. ;  and  the  right  of  contri- 
bution arises,  though  the  undertaking  is  not  on  the  face  of  it  a  co-suretyship, 
if  upon  the  evidence  that  relation  is  established :  Whiting  v.  Burke,  6  CL 
342 ;  10  Eq.  539 ;  and  see  Aahhurst  y.  Mason,  20  Eq.  225. 

If,  however,  tjie  ^aranty  is  distinct,  or  there  is  no  one  instrument  upon 
which  they  are  all  jointly  liable  (see  Arcedechie  v.  L,  Howard,  20  W.  B.  571, 
879 ;  27  L.  T.  194;  46  L,  J,  Ch.  622),  there  is  no  contribution  between  co- 
sureties :  Coope  V.  Twynam,  T.  &  B.  426 ;  Pendlebury  v.  Walicer,  4  Y.  &C. 
424. 

Where  the  co-sureties  bind  themselves  in  different  amoimts  they  are  liable 
to  contribute  in  proportion  to  the  limits  of  their  respective  liabilities,  and 
not  in  equal  amounts :  EUesmere  Brewery  Co.  v.  Cooper,  (1896)  1  Q.  B.  75, 

In  the  absence  of  special  contract,  a  surety  cannot  recover  judgment  against 
his  co-surety  for  contribution  unless  he  has  paid  the  whole  of  the  principal 
debt,  or  a  part  in  satisfaction  of  the  whole,  or  more  than  his  snare:  Re 
Snowdon,  Exp.  S,,  17  Ch.  D.  44,  C.  A. ;  Davies  v.  Humphreys,  6  Mee.  &  W. 
153 ;  but  under  a  contract  guaranteeing  a  debt  payable  by  instalments^  one 
of  the  sureties,  having  paid  an  instalment,  was  entitled  to  immediate  ooai- 
tribution :  Re  Macdonald,  Exp.  Grant,  W.  N.  (88)  130 ;  and  if  the  principal 
creditor  has  established  his  claim  by  obtaining  judgment  against  one  surety 
for  the  full  amount  of  the  debt,  that  surety,  though  he  has  not  actually  peM 
anvthing,  can  maintain  an  action  against  a  co-surety  to  compel  him  to  con- 
tributo  towards  the  common  liability :  Wolmershausen  v.  Oullick,  (1893)  2  Ch. 
614 ;  Form  14,  sup.j^,  2143 ;  and  for  this  purpose  the  allowance  of  a  claim 
by  tiie  principal  creditor  against  the  estate  of  a  deceased  surety  is  equivalent 
to  a  judgment.  If  the  principal  creditor  is  a  party  to  the  action,  the  co- 
surety may  be  ordered  to  pay  his  proportion  to  the  principal  creditor ;  if  other- 
wise, the  order  will  be  prospective  directing  the  co-surety,  upon  payment  by 
the  surety  of  his  own  snare,  to  indemnify  him  against  further  liability: 
8.C. 

And  a  surety  having  a  right  of  proof  in  respect  of  his  contingent  liability 
is  a  creditor  within  sect.  48  of  the  Bankruptey  Act,  1883  (46  &  47  V.  c  62), 
so  that  a  charge  in  his  favour  before  he  has  been  called  upon  to  pay  may  be 
a  fraudulent  preference,  v.  in/,  p.  2353 :  Re  Blackpool  Motor  Car  Co.,  (1901) 
1  Ch.  77. 

Under  the  former  practice  a  surety,  who  had  unintentionally  given  his 
principal  a  relesse  which  would  bar  his  claim  against  a  oo-soiety  for  ocmla* 
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bation,  was  held  entitled  to  relief  at  law  on  equitable  grounds :  see  Vorley  r. 
Barrett,  6  W.  E.  137 ;  1  0.  B.  N.  S.  225. 

As  to  the  right  to  contribution  between  co-Defts  in  ren)ect  of  the  costs  of 
suit  which  one  Deft  has  paid,  see  Pitt  v.  Bonner^  1  Y.  &  Cf.  G.  670. 

Where  Defts  are  ordered  to  pay  the  costs  of  an  action,  one  co-Deft  cannot, 
hy  an  independent  proceeding,  obtain  contribution  in  respect  of  such  costs 
against  the  other :  Jjearaley  y.  Middleiveek,  18  Ch.  D.  236. 

There  is  no  general  principle  of  law  requiring  contribution  by  a  person  to 
an  outlay  merely  because  he  has  derived  a  material  benefit  from  it :  Budbon 
Steamship  Co*  v.  London  Assurancey  (1900)  A.  C.  6,  H.  L. 

InsuraTtee:  '*  Subrogation.**'] — ^The  principle  of  contribution  is  applied  in 
the  case  of  insurances  effected  with  dinerent  insurers  by  the  same  insured,  in 
respect  of  the  same  interest  in  the  same  property. 

The  principle  of  subro&:ation  is  applied  in  some  cases  of  insurances  effected 
with  different  insurers  by  different  insured,  in  respect  of  their  different 
interests  in  the  same  property.  If  these  interests  are  distinct,  as  in  the  case 
of  tenant  for  life  and  remainderman,  each  insured  may  recover  from  his 
insurer  the  value  of  his  interest,  and  no  further  question  will  arise.  But  if 
the  interests,  instead  of  being  distinct,  are  such  that  each  of  the  insured  can 
recover  from  his  insurer  the  whole  value  of  the  property,  as  in  the  case  of 
mortgagor  and  mortgagee,  then,  if  any  one  of  the  insured  so  recovers  the 
whole  value,  the  other  persons  insured  have  a  remedy  over  against  him, 
because  the  property  cannot  belong  in  value  to  different  persons  at  the  same 
time.  If  in  this  case  the  persons  having  this  remedy,  instead  of  enforcing  it, 
recover  from  their  respective  insurers,  these  insurers  will  succeed  to  the 
remedy  against  the  first-mentioned  insured ;  and  this  is  a  case  of  subroga- 
tion :  per  MeUish,  L.  J.,  in  North  British,  &c.  Co.  v.  Liverpool,  London,  and 
Olobe  Co,,  5  Ch.  D.  569,  583,  Form  9,  sup.  p.  2141. 

These  rules,  which  are  established  in  me  case  of  marine  insurances,  extend 
to  fire  insurances  as  well :  8.  C. ;  Mason  v.  Sainshury,  3  Dougl.  61. 

So,  too,  if  an  insured  person  has  any  rights  or  remedies,  eiQier  ex  contractu 
or  ex  delicto,  against  third  persons  in  respect  of  the  loss  of  the  insured  pro- 
perty, the  insurers  have,  on  paying  the  value  of  the  property,  a  right  to 
succeed  to  such  rights  or  remedies :  ComnU.  Union  Co.  v.  Lister,  9  Ch.  483 ; 
Dickenson  y.  Jardine,  L.  E.  3  0.  P.  639 ;  Mason  v.  Sainshury,  3  Dougl.  61 ; 
and  also  to  the  full  value  of  any  such  rights  or  remedies  of  the  assured  which 
may  have  been  renounced  by  him :  West  of  England  Fire  Ins.  Co.  v.  Isaacs, 
(1897)  1  Q.  B.  D.  226,  C.  A. ;  (1896)  2  Q.  B.  377.  If  the  payment  by  the 
insurer  has  been  honestly  made  in  satisfaction  of  a  claim  by  the  assured,  his 
right  cannot  be  resisted  on  the  ground  that  the  payment  was  not  within  the 
terms  of  the  policy :  King  v.  Victoria  Ins.  Co.  (1896)  A.  0.  250 ;  and  if,  after 
the  insurer  has  paid,  the  insured  receives  compensation  aliunde,  the  insurer 
can  recover  from  him  any  sum  received  in  excess  of  the  actual  loss :  Darrell 
V.  TihhitU,  5  Q.  B.  D.  660,  C.  A.;  Castellmn  v.  Preston,  11  Q.  B.  D.  380, 
G.  A. ;  but  the  insurer  has  no  rights,  other  than  those  of  the  insured,  and 

Sin  Ihe  absence  of  assignment  to  nim  by  the  assured  under  the  Jud.  Act, 
.873,  8.  25  (6):  see  King  v.  Victoria  Ins.  Co.,  sup.)  can  enforce  those  only  in 
his  name,  and  after  admitting  the  claim  on  the  policy :  Midland  Ins,  Co.  y. 
Smith,  6  Q.  B.  D.  561 ;  Simpson  v.  Thompson,  3  App.  Ga.  279,  284. 

And  on  the  same  principle,  payment  by  ^e  insurers  will  not  affect  the 
amount  of  damages  recovered  by  line  insured  on  enforcing  any  such  remedy, 
as  he  is  liable  to  refund  to  the  insurers :  Tates  v.  Whyte,  4  Bing.  N.  G.  272. 

The  insured  is  not  bound  to  enforce  any  such  remedy  before  suing  on  the 
policy :  Dickenson  v.  Jardine,  L.  B.  3  G.  F.  639. 

For  a  case  in  which  a  contract  by  Lloyd's  to  guarantee  repayment  of  a  loan 
was  held  to  be  a  contract  of  insurance  and  not  of  suretyship,  see  Parr*s  Bank 
y.  Albert  Mines  Syndicate,  5  Gomm.  Gas.  116. 

Mofle  of  enforcing  Right.'] — Each  co-surety  must  contribute  his  proportionate 
part  of  ^  loss  or  debt :  see  1  Sm.  L.  G.  151  et  sea. ;  Re  Macdonough,  I.  B. 
10  Eg.  269 ;  and  if  some  of  the  co-sureties  are  insolvent,  those  solvent  must 
difltritnite  the  loss  equally  amongst  them :  see  Hitchman  v.  Skwart,  Form  3^ 
w^.  p.  2137 ;  and  since  the  Jud.  Act,  1873,  b.  25,  sub-s.  11,  the  rule  at  law 
It  the  same  as  in  equity :  Lowe  v.  Diioon,  16  Q.  B.  D.  455. 

The  Uw  merchaiit  regulating  the  liabilities  inier  h  of  sacoessiye  indorsers 
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of  a  bill  or  note  will  not  preyail  if  from  the  substance  of  the  transactioii  it 
appears  that  the  reflation  between  them  was  that  of  co-sureties :  Mcuxlcnald 
V.  Whitfield,  8  App.  Ca.  P.  C.  733 ;  Reynolds  v.  Wheder,  10  C.  B.  N.  S.  561  ; 
and  see  Wilkinswi  v.  Unwin,  7  Q.  B.  D.  636,  0.  A. 

One  of  two  sureties  from  whom  the  full  amount  due  on  a  reoognizanoe  has 
been  recovered  is  entitled  to  use  the  recognizance  to  recover  i^m  the  estate 
of  his  co-surety  not  only  half  the  amount  paid,  but  interest  thereon :  Be 
Swan,  I.  B.  4  Eq.  209. 

For  the  mode  of  workins  out  a  joint  and  several  liability  affecting  a  cLaas 
of  persons  of  whom  some  nad  died  and  others  become  bankrupt^  see  JdifU 
Stwk  Discount  Co,  y.  Brown^  8  Eq.  376,  406;  Ashhurst  v.  Mason,  ^onn.  6,  9up, 
p.  2138. 

If  the  creditor  release  one  co-surety,  he  may  still  claim  half  the  debt  against 
the  other,  who,  notwithstanding  the  release,  is  entitled  to  contribution  from 
his  co-surety :  Exp.  Oiffard,  6  Ves.  805 ;  and  see  Whiting  v.  Burke,  6  Ch. 
342 ;  10  Eq.  539 ;  and  (secus)  as  to  joint  debtors :  Be  a  Debtor,  85  L.  T.  31. 

Evidence  cannot  be  admitted  to  modify  the  legal  effect  of  such  a  release  by 
showing  anterior  negotiations  reserving  rights  against  co-sureties :  MercantUt 
Bank  of  Sydney  v.  Taylor,  (1893)  A.  0.  317. 

Where  a  pohcv  of  assurance,  effected  by  a  creditor  for  his  own  benefit  on 
the  life  of  his  debtor,  was  assigned  to  a  surety  who  had  paid  the  debt,  a  claim 
for  contribution  against  the  estate  of  his  co-surety  was  allowed  on  terms  of 
the  surety  bringing  into  account  the  moneys  received  on  the  policy,  credit 
being  first  given  for  premiums  and  other  sums  paid  by  l^e  surety:  Be  Arce- 
deckne,  Atkins  v.  A,,  24  Ch.  D.  709. 

"Where  one  of  the  sureties  obtains  a  counter-security  from  the  piincipal 
debtor,  he  must  brin^  into  hotchpot,  for  the  benefit  of  his  co-sureties,  -irhat- 
ever  he  receives  by  virtue  of  the  counter-security:  Steel  v.  Dixon,  17  Ch.  D. 
825,  C.  A. ;  see  Form  7,  p.  2139 ;  and  when  he  has  shared  with  his  co-sai«ties, 
he  may  be  entitled  to  go  upon  the  security  for  what  he  has  paid  away  to  them, 
and  so  on  toties  quoties ;  and  thus,  in  effect,  the  security  may  enure  for  the 
benefit  of  all  the  co-sureties  to  the  full  extent  of  the  principal  debt,  and  be 
applicable  in  repaying  to  them  what  they  have  respectively  paid ;  Berridge  t. 
B.,  44  Ch.  D.  168. 

Where  one  of  two  co-sureties  is  being  alone  sued  for  the  debt,  notice  und^' 
0.  XYI,  48  may  be  issued  to  the  person  not  a  party  to  the  action,  in  the  form 

f'ven  in  E.  S.  0.  App.  B.  Form  1,  by  leave  of  the  Court  or  a  Judge;  and  see 
orms  6,  11,  13,  sup.  pp.  2138,  2142,  2143. 

The  effect  is  not  to  g[ive  immediate  relief  against  the  third  person  senred 
with  notice,  but  to  obtain  a  decision  of  the  question  in  the  action,  which  will 
be  binding  in  proceedings  by  the  original  Deft  against  such  third  person :  see 
Trehaven  v.  Bray,  45  L.  J.  Ch.  113,  114;  1  Ch.  D.  176;  33  L.  T.  827 ;  24 
W.  E.  198 ;  Be  Scott,  Padwick  v.  S.,  2  Ch.  D.  736,  744. 

Payment  of  a  composition  could  not  be  enforced  under  the  Bankruptcy  Act, 
1869,  s.  126,  against  a  sui^ty :  Exp.  Mirahita,  20  Eq.  772;  23  W.  R.  869 ;  but 
the  tinstee  might  be  ordered,  on  oeing  indemnified  as  to  costs,  to  sne  the 
surety  on  lus  covenant :  Exp.  Monkhouse,  1  Ch.  D.  287 ;  24  W.  E.  300. 

Judgment  against  Principal.'] — A  surety  is  not,  in  the  absence  of  oontiaei» 
bound  by  an  admission  of  the  principal,  and  therefore  a  judgment  against 
the  latter  cannot  be  used  as  evidence  against  the  surety  in  an  action  ftgiMiv4 
him  by  the  creditor :  Exp.  Young,  Be  Kitchin,  17  Ch.  D.  668,  C.  A. 

Statute  of  Limitations."] — ^The  statute  does  not  run  against  a  surety  soxnf  a 
co-surety  for  contribution  until  the  liability  of  the  surety  is  ascertainedoy 
establishment  of  the  claim  of  the  creditor  against  him:  Wolmerkau»tn  t. 
Qullick,  (1893)  2  Ch.  514 ;  and  see  Bobinson  v.  Harkin,  (1896)  2  Ch.  415  ;  and 
as  to  tiie  applicability  of  the  general  principle  to  the  case  of  co*trostees 
claiming  conmbution  inter  se,  see  Bobinson  v.  Harkin,  (1896)  2  Oh.  415« 

Statute  of  Fratids.] — ^As  to  the  necessity  for  compliance  with  the  Teqroire. 
ments  of  sect.  4  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  see  MallH  ▼.  Bate-- 
man,  L.  E.  1  C.  P.  163 ;  Lakeman  v.  Afountstephen,  Ij.  E.  7  H.  !••  17 ; 
Sutton  V.  Orey,  (1894)  1  Q.  B.  285,  0.  A. ;  Jenkins  y.  Coomber,  (1898)  2  Q.  Bw 
168. 
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Dir&ATION  OF  OONTRAOT. 

A  oontmaing  guarantee  for  a  consideration  given  onoe  for  all  in  prcesenti 
doee  not  cease  on  the  death  of  the  guarantor,  but  qucsre  as  to  a  guarantee  for 
future  advances  which  the  person  in  whose  favour  the  guarantee  is  given  is 
not  bound  to  make:  Hoy  da  v.  Harper,  16  Ch.  D.  290,  C.  A.,  Form  10,  aup, 
p.  2141 ;  and  see  Smith  v.  Hawthomey  76  L.  T.  717. 

As  to  whether  a  continuing  guarantee  is  revoked  by  notice  of  death  of  the 
guarantor,  see  CouHhari  v.  CJementaon,  5  Q.  B.  D.  42 ;  Lloyds  v.  Harper, 
16  Ch.  D.  290,  C.  A. ;  Be  Sherry,  London  and  County  Bank  v.  Terry,  25  Ch.  D. 
692,  0.  A. 

And  as  to  the  effect  of  a  guarantee  giten  to  '*  Lloyds  "  against  the  engage- 
ments of  an  underwriting  member,  and  that  such  guarantee  continues  aner 
notice  of  the  death  of  the  guarantor,  see  Lloyds  v.  Harper,  16  Ch.  D.  290, 
C.  A. 

Where  a  joint  guarantee  has  been  given  to  secure  the  overdrafts  of  a  bank- 
inff  account,  the  death  of  one  guarantor  does  not  of  itself  determine  the 
liability  of  the  survivors :  Aahhy  v.  Bay,  62  L.  T.  73 ;  64  L.  T.  408 ;  54  L.  J. 
Oh.  935;  34  W.  E.  312. 

The  death  of  one  co-surety  under  a  joint  and  several  guarantee  does  not 
by  itself  determine  the  future  liability  of  the  surviving  surety :  Beckett  v. 
Addyman,  9  Q.  B.  D.  783,  C.  A. ;  and  notice  of  the  dea&  given  by  such  co- 
surety's represve  is  not  equivalent  to  notice  determining  the  liability  under  a 
proviso  authorizing  such  notice:  Be  Silvester,  Midland  Bail.  Co.  v.  S.,  (1896) 
ICh.  673. 

And  where  a  contract  was  entered  into  to  indemnify  the  Pit  from  all  lia- 
bili^  which  he  might  incur  in  giving  a  bond  for  the  completion  of  a  railway, 
the  liability  of  the  Defts  on  the  con^ct  was  not  determined  by  reason  of  the 
passing  of  the  Bailway  Cos.  Act,  1867,  enabling  the  Pit  to  teke  proceedings 
to  cancel  tiie  bond :  Webster  v.  Petre,  4  Ex.  D.  127. 

By  the  Partnership  Act,  1890  (63  &  64  V.  c.  Sgjj,  s.  18,  "a  continuing 
g^uaranty  or  cautionary  obligation  given  either  to  a  nrm  or  to  a  third  person 
in  respect  of  the  transactions  of  a  nrm  is,  in  the  absence  of  agreement  to  the 
oontrarv,  revoked,  as  to  future  transactions,  by  anv  change  in  the  constitution 
of  the  firm  to  which,  or  of  the  firm  in  respect  of  the  transactions  of  which, 
the  guaranty  or  obligation  was  given." 
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Though  a  representation  of  personal  intent  cannot  amount  in  itself  to  a 
fraud  {Oitizens'  Bank  v.  First  National  Bank  of  New  Orleans,  L.  B.  6  H.  L.  362, 
362 ;  et  v.  inf.  p.  2316),  yet  if  a  contract  or  dealing  be  entex^dd  into  by  a  person 
on  the  faith  of  the  intentions  of  others  being  fiimlled,  and  those  mtentions 
are  not  fulfilled,  he  may  have  a  right  to  be  protected  against  any  liability 
vhich  he  may  have  incurred:  Evans  v.  Bremridge,  8  D.  M.  &  G.  100, 
Form  18,  sup.  p.  2144;  Be  Carew's  Estate,  5  D.  M.  &  G.  94,  100;  and  if  an 
expressed  intention  is  not  fulfilled,  and  this  non-fulfilment  is  concealed  from 
a  person  about  to  act  on  the  faith  of  the  intent,  this  concealment  may  amount 
to  misrepresentation :  Traill  v.  Baring,  4  D.  J.  &  S.  318,  326. 

Accordingly,  if  a  person  executes  a  deed  as  a  surety,  on  the  faith  of  another 
becoming  co-surety  with  him,  and  this  expectation  is  not  realized,  he  has  a 
right  to  relief  in  Equity :  Evans  v.  Bremridge,  8  D.  M.  &  G.  100,  Form  18, 
sup. ;  Bonser  v.  Cox,  4  Beav.  379 ;  Fitzaerald  v.  McCowan,  (1898)  2  I.  R.  1. 

On  a  similar  principle,  where  a  deed  of  family  arrangement  ceased  to  be 
binding  on  some  of  the  parties  to  it,  it  was  held  tnat  the  others  were  released 
from  their  obligations  under  the  deed :  Bolitho  v.  Hilly ar,  34  Beav.  180 ;  etv. 
sup..  Vol.  II.,  p.  1703. 

It  is  essentuu  to  the  contract  of  suretyship  (1.)  that  there  shall  have  been 

Srfect  good  faith,  and  that  no  material  fact  snail  have  been  concealed  from 
e  surety,  or  misrepresented  to  him ;  (II.)  that  the  agreement  shall  be  in  no 
tray  departed  from,  or  varied  without  the  consent  of  the  surehr;  (III.)  that 
nouiing  shall  be  done  either  by  commission  or  omission  on  tne  part  of  the 
creditor  so  as  injuriously  to  affect  the  surety  or  alter  his  position. 

TOL.  m.  6  z 
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(I.)  Discharge  of  the  Surety  hy  Concealment  or  Misrepresentation, 

The  surety  is  entitled  to  full  particulars  of  all  the  facts  on  which  the  oon- 
tract  is  founded;  thus,  a  false  recital  of  the  state  of  the  account  between  the 
principal  and  creditor  contained  in  a  deed  giving  collateral  security,  whidi 
was  read  to  the  surety  at  the  time  of  his  making  the  contract,  was  held  to 
discharge  him :  Stone  v.  Compton,  o  Bing.  N.  0.  142 ;  see  also  Smith  y.  Bk,  af 
Scotland,  1  Dow.  272 ;  Railton  v.  MaUhewSy  10  CI.  &  F.  934 ;  Burhe  v.  Roger- 
son,  L.  JJ.,  14  L.  T.  780;  12  Jur.  N.  S.  635  ;  M.  R.,  13  L.  T.  415. 

Non-disclosure  of  a  material  fact  may  amount  to  an  implied  representation 
that  such  &ct  does  not  exist,  so  as  to  discharge  the  surety  :  see  i^ee  y.  JonUy 
17  0.  B.  N.  S.  482,  498,  506 ;  Phillips  v.  Foxall,  L.  R.  7  Q.  B.  666,  673 ;  but 
the  non-disclosure  must  be  of  something  affecting  the  surelry's  position,  so 
as  to  make  it  worse  than  he  supposed ;  the  circumstance  that  the  money 
borrowed  is  to  be  partly  applied  in  payment  of  a  debt  due  to  his  co-surety  is 
not  material :  Mackreth  v.  Walmsley,  61  L.  T.  19;  32  W.  E.  819;  and  where 
the  solvency  of  a  surety  for  a  loan  is  guaranteed,  the  non-disclosure  of  the 
rate  of  interest  and  .other  circumstances  affecting  the  loan  is  not  so  neces- 
sarily material  to  the  risk  as  to  constitute  a  defence  per  se :  Seaton  y.  Bur- 
nand,  (1900)  A.  0.  135  H.  L. ;  reversing  Seatcm  v.  Heath,  (1899)  1  Q.  B.  782. 
C.  A.    And  in  the  case  of  a  continuing  guarantee,  the  same  rule  applies  if 
the  concealment  has  been  practised  durmg  the  progress  of  the  contract ;  thus, 
where  A.  guarantees  the  honest;^  of  a  servant,  the  master,  discovering  him  to 
be  dishonest,  and  continuing  mm  in  his  service  without  the  knowledge  or 
assent  of  A.,  cannot  require  A.  to  make  good  loss  arising  from  his  subsequent 
dishonesty :  see  Phillips  v.  Foxall,  sup,  ;  Burgess  y.  Eve,  13  Eq.  450. 

But  a  surety  for  a  contractor  is  not  discharged  if  his  position  is  altered  by 
the  conduct  of  the  employer,  caused  by  a  fraudulent  act  or  omission  of  the  con- 
tractor against  which  the  surety  has  guaranteed  the  employer :  Mayor  of 
Kingston-upon-HuU  v.  Harding,  (1892)  2  Q.  B.  494,  C.  A. ;  and  sureties  to  a 
bond  by  a  collector  of  poor  rates  are  not  discharged  by  the  mere  fact  that  the 
obligees,  on  becoming  aware  of  his  having  been  in  arrear  with  public  money, 
refrain  from  dismissmg  him :  Caxton  and  Arrington  Union  v.  Dew,  68  L.  J. 
Q.  B.  380  (distinguishmg  Phillips  v.  Foxall,  sup.). 

So,  where  the  circumstances  of  the  case  are  such  as  to  create  a  strong 
suspicion  that  the  creditor  must  have  been  aware,  or  must  have  had  reajson- 
able  grounds  for  suspecting,  that  the  principal  obtained  the  concurrence  of 
the  surety  by  concealment  or  misrepresentation,  the  creditor  is  not  entitled 
to  the  assiBtance  of  the  Court  by  the  appointment  of  a  receiver :  Otren  v. 
Homan,  4  H.  L.  C.  997 ;  3  Mac.  &  G.  378 ;  see  also  Hamiltxm  v.  Watson,  12 
CI.  &  F.  109 :  Pledge  v.  Buss,  Joh.  663.  And  for  cases  in  which  the  surety 
has  been  relieved  from  liability  on  the  ground  of  suppression  of  material 
facts  or  mistake,  see  Other  v.  lueson,  3  Drew.  177  ;  Lake  v.  Brvdton^  18  Bea?. 
34 ;   Willis  y.  W,,  17  Sim.  218 ;  Cooper  v.  Joel,  1  D.  F.  &  J.  240. 

But,  in  the  absence  of  such  knowledge  and  suspicion,  it  is  not  necessary  for 
the  creditor  to  disclose  all  the  circumstances  of  tne  relation  between  himseU 
and  the  principal  to  the  surety :  North  British  Assur.  Co,  v.  Lloyd^  10  Ex. 
523  ;  1  Jur.  Js,  S.  45 ;  nor  is  he  bound  to  disclose  circumstances  affecting  the 
credit  of  the  principal  unconnected  with  the  suretyship  transaction  :  Wyihts 
y.  Lahouchere,  3  D.  &  J.  593. 

And  to  entitle  a  surety  to  be  relieved  from  his  contract  of  suretyship  fabe 
representations  must  have  been  made  to  him ;  or  facts  which  ought  to  hare 
been  communicated,  or  the  precise  circumstances  of  the  transaction,  withheld 
from  him  purposely :  Greenfield  v.  Edwards,  2  D.  J.  &  S.  582  ;  and  with  the 
knowledge  of  the  creditor :  Matthews  v.  Bloxsome,  12  W.  B.  795 ;  33  L.  J.  Q.  6. 
209 ;  10  Jur.  N.  S.  998 ;  10  L.  T.  415 ;  and  see  Davies  v.  London,  <fce.  CX 
8  Ch.  D.  469. 


(n.)  Discharge  of  the  Surety  hy  Variation  of  the  Ccntradtn 

A  surety  is  entitled  to  remain  in  the  position  in  which  he  was  when  the 
contract  was  entered  into,  and  is  bound  only  by  the  letter  of  his  enga^ 
ment.  If  that  en^gement  is  in  any  way  altered  without  his  consent,  ens 
for  his  benefit,  or  innocenUy,  he  is  entitled  to  say  that  his  contract  is  at  as 
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end  and  to  be  discharged :  Blest  v.  Brotvn,  4  D.  F.  &  J.  367,  376 ;  3  GifP.  450 ; 
SamueJl  v.  Howarih,  3  Mer.  272 ;  Polak  v.  Everett,  1  Q.  B.  D.  669,  C.  A. ;  24 
W.  R.  365,  689 ;  Oardner  v.  Walshy  5  E.  &  B.  83 ;  Mercantile  Bk,  of  Sydney 
T.  Taylor t  (1893)  A.  C.  317 ;  and  the  principle  is  not  confined  to  cases  in  which 
the  alteration  results  from  an  arrangement  oetween  the  creditor  and  the  prin- 
cipal debtor :  see  Re  Finch  and  JukeSy  W.  N.  (Jl)  211 ;  Form  17,  eup,  p.  2144. 
Instances  of  variation  by  which  the  surety  nas  been  discharged  are : — 
(a)  Where  the  principal  debtor  or  one  of  tihe  co-sureties  has  not,  as  agreed, 
executed  the  bond  or  deed :  Bonser  v.  Cox,  4  Beav.  379 ;  Evans  v.  Bremridge, 
8  D.  M.  &  G.  100 ;  Fitzgerald  v.  McCowan,  (1898)  2  I.  E.  1 ;  and  see  Barry 
T.  Morotiey,  I.  R.  8  C.  L.  554  (reversing  7  C.  L.  110). 

Secus,  where  the  principal  has  executed  an  instrument  on  which  the  surety 
may  sue  him :  Cooper  v.  Evans,  4  £q.  45. 

Frimd  facie  it  is  the  duty  of  the  person  to  whom  the  security  is  given  to  see 
that  the  instrument  is  executed  by  all  proper  parties :  Fitzgerald  y.  McCowan, 
sup, 

(i)  Adding  or  discharging  a  co-surety  without  the  privity  of  the  first: 
Garaner  v.  Walsh,  5  E.  &  B.  83 ;  Nicholson  v.  Revell,  4  A.  &  E.  675 ;  secus, 
where  a  fresh  and  distinct  security,  not  in  lieu  of  tiie  original  security,  is 
taken :  Gordon  v.  Calvert,  4  Buss.  583. 

But  the  claim  of  a  surety  to  be  released  because  the  creditor  releases 
another  surety  arises  from  his  being  deprived  of  his  remedy  for  contribution 
in  equity,  and  therefore  the  surety  is  not  released  because  the  creditor 
releases  a  person  who  was  a  surety  under  an  independent  contract :  Ward  y. 
National  Bank  of  New  Zealand,  8  App.  Oa.  755. 

(c)  Extending  the  liability  on  a  Dond  to  be  responsible  for  one  person  to 
responsibility  for  a  second  taken  into  partnership  with  knowledge  of  the 
surety  when  he  signed  the  bond :  Montejiore  y.  Lloyd,  12  W.  B.  83 ;  15  0.  B. 
N.  8.  203. 

{d)  Substituting  for  the  original  agreement  another  determinable  on  a 
different  event,  so  as  to  make  it  a  new  agreement  to  which  the  surety  has 
not  assented:  see  Tayleur  v.  Wildin,  L.  E.  3  Ex.  303;  N.  W,  By,  Co,  y. 
Whinsay,  10  Ex.  77 ;  Holme  v.  BrunskUl,  47  L.  J.  0.  P.  81 ;  Taylor  y.  N.  8. 
Wales  Bank,  11  App.  Ca.  596 ;  see  Calvert  y.  London  Do<Jc  Co,,  2  Keen,  638 ; 
€fen.  Steam  Nav,  Co,  y.  Bolt,  6  0.  B.  N.  S.  550,  584 ;  Bonser  y.  Cox,  6  Beav. 
110;  Polak  v.  Everett,  1  Q.  B.  D.  669,  0.  A.;  Taylor  v.  N.  8.  Wales  Bank, 
11  App.  Ca.  596,  603;  imless  it  is  self -eyident  that  the  alteration  is  unsub- 
stantial and  one  which  cannot  possibly  prejudice  the  surety:  Holme  v. 
Brunskill,  3  Q.  B.  D.  495,  C.  A. ;  and  see  Wehsier  y.  Petre,  4  Ex.  D.  127 ; 
Barher  y.  Maekrell,  40  W.  E.  618 ;  67  L.  T.  108 ;  41  W.  E.  541. 

Thus  where  one  of  four  co-sureties,  bein^  the  last  to  sign  a  joint  and 
fleyeral  bond,  ap{>ended  to  his  signature  a  limitation  of  his  liabihty  which 
varied  the  terms  of  the  contract  of  suretyship,  the  other  co-sureties  were 
thereby  discharged,  and,  their  liability  bemg  gone,  he  also  was  not  bound : 
EUegmere  Brewery  Co,  y.  Cooper,  (1896)  1  Q.  fi.  75. 

Bat  an  alteration  in  the  original  agreement  collateral  to  and  not  forming 
part  of  the  suretyship  contract,  and  not  materially  increasing  tiie  surety's 
rifik,  will  not  discharge  him :  Sanderson  y.  Aston,  L.  E.  8  Ex.  73. 

And  the  contract  may  be  divisible :  thus,  on  a  contract  for  monthly  pay- 
meniB,  the  giving  of  time  for  payment  of  one  instalment  does  not  discharge 
the  surety  as  to  the  amount  dne  for  succeeding  months :  Croydon  Gas  Co,  v. 
niekinson,  2  C.  P.  D.  46,  C.  A.  (reversing  1  0.  P.  D.  707);  and  see  Eyre  y. 
Bartopp,  3  Ifadd.  227 ;  and  where  the  creditor  accepted  from  the  debtor  a 
bOl  <n  exchange  on  aooount  of  part  of  the  debt,  the  surety  was  only  dis- 
charged pro  tanto :  Dowden  y.  Levis,  14  L.  E.  Ir.  307. 

So,  also,  a  variation  as  to  one  of  several  separate  and  distinct  matters  com- 
prised in  the  contract,  but  not  materially  altering  the  nature  of  the  engage- 
ment for  which  the  sureties  have  become  responsible,  will  not  release  their 
liability  as  to  the  rest:  SkUlett  v.  Fletcher,  h,  E.  2  0.  P.  469;  1  Id,  635; 
Jfarrison  y.  Seymour,  L.  E.  1  C.  P.  518. 

And  see  and  compare  Pyhus  y.  Gihh,  6  E.  &  B.  902  ;  Bonar  y.  Macdonald, 
3  H.  L.  C.  226 ;  Mailing  Union  v.  Graham,  L.  E.  5  C.  P.  201  (cases  in  which 
tlie  nature  of  the  office  and  duties  for  performance  of  which  the  sureties 
became  responsible  were  so  altered  that  tney  were  held  no  longer  liable  on 
their  bcmd);  Be  Fineh  and  Jukes,  W.  N.  (77)  211;  Form  17,  sup,  p.  2144, 
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wHerG  the  siirety  on  a  bond  given  by  a  railway  co.  was  held  to  have  been 
discharged  by  the  passinig  of  a  subsequent  Act  authorizing  deviations,  tiie 
abandonment  of  part  of  the  undertaking,  and  an  increase  of  capital. 

If  the  variation  is  made  with  the  knowledge  and  concurrence  of  the 
sureties  {e,g,y  where  they  were  the  solrs  of  the  principal  and  transacted  aU 
the  business  of  the  alteration),  th6y  are  not  released :  Woodcock  v.  O.  W,  &  W, 
By.  Co.,  1  Drew.  521 ;  and  see  HoUier  v.  Eyre,  9  CI.  &  F.  1,  52. 

Where  a  bond  was  given  for  the  performance  of  the  duties  of  the  office  of  a 
collector,  a  defence  tlmt  the  principal  became  lunatic  before  he  could  receive 
anything  was  held  good :  Oroue  v.  Johnston,  24  L.  B.  Ir.  252. 

That  a  surety  is  not  necessarily  discharged  by  reason  of  subdequent  kg^ 
lation  affecting  the  liability  in  respect  of  which  he  has  entered  into  the 
contract  of  indemnity,  see  Webster  v.  Petre,  4  Ex.  D.  127. 

Disclaimer  of  a  lease  by  trustee  in  bankruptcy  will  relieve  a  surety  for  the 
rent  from  liability:  Stacey  v.  Hill,  (1901)  1  K.  B.  660,  C.  A. 

Where  two  directors  and  a  solr  of  a  co.  gave  a  guarantee  to  a  bank,  and 
the  CO.  afterwards  changed  its  name,  but  conceal^  the  fact  from  the  bank, 
the  guarantors  were  estopped  from  denying  their  liability:  Ashhy  v.  Day, 
33  W.  E.  631 ;  34  W.  R.  312. 

(m.)  Discharge  of  the  Surety  by  Acts  of  the  Creditor  affecting  or  cUtering  hit 

Position, 

(a)  Giving  time,  by  positive  contract,  to  the  principal  debtor  without  the 
consent  of  me  surety  discharges  the  surety,  even  though  he  is  in  no  way 
damnified :  see  Overend,  Gurney  &  Co.  v.  Oriental  Fin,  Corp.,  L.  R.  7  H.  L. 
348;  7  Ch.  142;  Dames  v.  Stainbank,  6  D.  M.  &  G.  679,  696;  BaiUy  v- 
Edwards,  4  B.  &  S.  761 ;  Samuell  v.  Howarth,  3  Mer.  272 ;  BottUbee  v.  Stuhhs, 
18  Yes.  20  ;  on  the  ground  that  *'  if  the  creditor  binds  himself  not  to  sue  the 
principal  debtor,  for  however  short  a  time,  he  interferes  with  the  surety's 
theoretical  right  to  sue  in  his  name  during  such  period  *' :  Swire  v.  Hedmau, 
1  Q.  B.  D.  536,  541 ;  and  see  Bees  v.  Berrington,  2  L.  C.  Eq.  568 ;  Addison, 
1006  ei  seq, 

■  Thus  a  surety  for  payment  of  a  mortgage  debt  at  a  specified  time  will  be 
discharged  by  the  execution,  without  his  privity,  of  a  deed  consolidating  tibat 
and  other  securities  of  the  mortgagee,  and  containing  a  covenant  for  pay- 
ment at  a  later  date:  Bolton  v.  Buckenham,  (1891)  1  Q.  B.  278,  C.  A. ;  and 
the  property  which  the  surety  has  included  in  the  contract  will  also  be 
released :  Bolton  v.  Salmon,  (1891)  2  Oh.  48. 

Where  a  bank  took  from  a  customer  a  mortgage  for  a  sum  which  included 
the  amount  of  a  bill  of  exchange,  and  contained  a  covenant  for  payment  at 
different  dates,  the  acceptor  was  discharged  from  his  suretyship :  Mungier  amd 
Leinster  Bank  v.  France,  24  L.  B.  Ir.  82. 

•  The  rule  applies  where  the  creditor  has  knowledge  that  the  parties^  HioGgh 
contracting  with  him  as  principal  debtors,  were  iiiter  se  principal  and  surety: 
Pooley  V.  Harradim,  7  E.  &  B.  431 ;  Greenough  v.  McClelland,  2  £.  &  £.  424 ; 
and  where  their  position  has  been  subsec^uently  changed  by  agreement  trosa 
that  of  principal  debtors  both  primarily  liable  to  that  of  principal  and  surety, 
and  notice  oi:  such  agreement  is  given  to  the  creditor :  Bouse  v.  Brajdford 
Banking  Co.,  (1894)  A.  0.  586,  H.  L. ;  referring  to  Oakdey  v.  PasheU^^  4  CI. 
&  F.  207 ;  10  Bli.  N.  S.  548 ;  and  Overmd,  Gurney  &  Co.  v.  Oriental  /Vs. 
Corp.,  L.  B.  7  H.  L.  348;  Maingay  v.  Lewis,  I.  B.  5  C.  L.  229.  A  proviso^ 
that  the  princi^l  debtor  thus  converted  into  a  surety  shall  not,  so  long  as  he 
is  kept  indemnified  against  all  claims,  require  the  contiiiuing  pnncipal  debtcr 
to  make  payments,  will  not,  it  would  seem,  have  the  effect  of  preventing  the 
ordinary  doctrine  from  applying:  Bouse  v.  Bradford  Banking  Co^^  (ISBi) 
A.  C.  586,  H.  L. ;  secus,  S.  C,  (1894)  2  Ch.  32,  C.  A 

Mere  delay  by  the  creditor  in  suing  the  principal,  or  the  passive  act  of 
abstaining  m)m  suing,  is  not  giving  time  so  as  to  discharge  the  surety: 
Price  V.  Kirkham,  3  H.  &  0.  437 ;  Eyre  v.  Everett,  2  Euss.  381 ;  Story,  Bq. 
Jur.  §  326. 

So,  also,  if  the  time  given  is  an  apparent  but  not  a  real  delay :  Snime  t. 
Coles,  2  Sim.  12;  or  ii  the  time  be  ^ven  with  the  assent  or  subsemifvi 
approval  of  the  surety:  Tyson  t.  Cox,T.  &  B.  395;  and  the  liability  o}  tke 
surety  may  be  revived  by  his  engagement  to  pay  the  debt  after  time  ' 
been  given :  Mayhew  v.  Crickett,  2  Swa.  185,  192. 
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'.  And  on  giving  time  to  the  principal  debtor,  as  distingoiahed  from  an 
absolute  release  or  obliteration  of  the  debt,  the  creditor  may  reserve  all  his 
rights  against  the  surety:  see  Owen  v.  Homan^  4  H,  L.  C.  997,  1037;  Webb 
V.  Hewitt,  3  K.  &  J.  438 ;  Jones  &  Co,  v.  Whitaker,  bl  L.  T.  216. 

The  stringency  of  the  rule  that  giving  time  to  the  principal  dischaiges  the 
surety  has  been  relaxed  in  recent  casefe :  see  Swire  v.  Redman^  1  Q.  B.  6. 542 ; 
Oreenough  v.  McClelland,  2  £.  &  E.  424,  434 ;  and  in  order  to  discharge  the 
surety  it  has  been  held  that  the  act  of  the  creditor  must  have  been  against 
the  faith  of  the  contract :  see  Petty  v.  Cooke,  L.  R.  6  Q.  B.  790 ;  or  that  the 
position  of  the  surety  must  have  been  prejudiced  or  altered :  see  Bingham  v. 
Corhitt,  34  L.  J.  a  B.  37 ;  12  W.  R.  1030. 

And  there  must  be  a  binding  contract  to  give  time  capable  of  being 
enforced,  and  the  contract,  must  be  with  the  principal  debtor;  if  the  con- 
tract is  with  a  third  party,  e.g.,  a  co-surety,  the  surety  will  not  be  released : 
Clarke  y,  Birley,  41  Ch.  D.  422,  434. 

If  the  relation  of  surety  has  been  changed  to  that  of  principal,  subsequent 
dealings  between  the  creditor  and  the  original  principal  will  not  operate  as 
a  discharge  of  the  original  surety :  Beade  v.  Lowndea,  23  Beav.  361  (affirmed 
80  L.  T.  110) ;  2>c/Wa  v.  Smith,  10  W.  E.  189;  nor  will  subsequent  dealings 
with  the  principal,  after  tibe  liability  of  the  surety  has  been  established  by 
judgment  in  an  action  by  the  creditor  to  administer  the  surety's  estate: 
JerUcins  v,  Eohertson,  2  Drew.  351. 

Where  co-sureties  jointly  and  severally  liable  a^ree  that  they  shaU^  as 
between  themselves  and  the  obligees,  be  taken  to  be  principal  debtors  .who 
are  not  to  be  released  by  the  giving  of  time  to  the  real  principal  debtor,  one 
co-surety  cannot  complain  of  time  being  so  given  by  the  otner  co-sureties 
who  have  paid,  and  taken  an  assignment  of,  the  debt :  Greenwood  y.  FrandSy 
(1899)  1  Q.  B.  312,  C.  A. 

Whether  an  agreement  by  a  surety  to  give  time  to  the  principal  debtor 
diachaiges  a  co-surety,  quaare :  Greenwood  v.  Francis,  sup, 

{h)  A  release  of  the  principal  discharges  the  surety  unless  given  with  his 
assent :  Exp,  Harvey,  4  D.  M.  j&  G.  881 ;  Cragoe  v.  Jones,  L.  R.  8  Ex.  81 ; 
or  unless  there  be  a  stipulation  to  the  contrary  in  the  bond  of  guaranty : 
Manchemier  Union  Bk,  v.  Beech,  34  L.  J.  Ex.  133 ;  3  H.  &  C.  672 ;  Cotuper  y. 
Smith,  4  M.  &  W.  519. 

If  the  deed  containing  the  release  and  reserving  all  rights  and  remedies 
against  the  surety  amounts  only  to  a  covenant  not  to  sue  the  principal,  the 
debt  is  not  extinguished  and  tne  surety  is  not  released,  as  he  may  pay  the 
creditor  and  sue  Sie  principal  for  the  amount :  Green  v.  Wynn,  4  Ch.  204 ; 
7  Eq.  28;  Bateson  v.  Gosling,  L.  R.  7  C.  P.  9 ;  Price  v.  Barker,  4  E.  &  B. 
760;  Z>wdt  V.  Mayev,  (1892)  2  Q.  B.  511,  514;  and  under  such  a  deed  the 
principal  or  co-surety  remains  liable  to  indemnity  or  contribution  to  the 
surety  against  whom  the  right  is  reserved:  North  v.  Wakefield,  13  Q.  B. 
5S6;  Hall  v.  Hutchins,  3  My.  &  K.  426;  and  see  Close  v.  C,  4  D.  M.  &  G. 
176,  185. 

But  if  the  debt  is  actually  gone,  by  payment  or  release,  any  reservation  of 
rights  against  the  surety  is  a  nulbty :  see  Welih  v.  Htwitt,  3  K.  &  J.  438, 
A\2;  Kearsletj  v.  Cole,  16  M.  &  W.  128;  and  novation  of  the  debt  of  the 
principal  debtor  nece^-sarily  operates  as  a  complete  release  of  the  surety: 
Commercial  Bank  of  Tasmania  v.  Jones,  (1893)  A.  0.  313. 

If  the  principal  debtor  is  discharged  by  operation  of  law,  e,g,,  by  resolution 
of  the  creditors  for  liquidation  or  composition,  his  co-debtor  or  surety  remains 
liable :  Re  Jaxobs,  10  Ch.  211 ;  Ellis  v.  Wilmot,  L.  R.  10  Ex.  10;  Megrath  v. 
Orayt  L.  B.  9  C.  P.  216  (disapproving  Wilson  v.  Lloyd,  16  Eq.  60) ;  and  see 
Cragoe  y.  Jonei,  L.  R.  8  Ex.  81. 

Where  the  principal  creditor  had,  without  the  Deft*s  knowledge  and 
oansent,  released  another  of  the  sureties  "  from  all  debts  due  by  him  to  (the 
Pit)  at  this  date,"  the  legal  effect  of  the  release  could  not  bo  modified  by 
evidence  iA  verbal  negotiations  prior  to  the  release  for  the  purpose  of  showing 
an  agreement  superseded  by  the  release  to  reeerve^ghts  against  the  sureties: 
Mercantile  Bk.  of  Sydney  v.  Taylor,  (1893)  A.  C.  317. 
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(c)  Negli^nce  on  the  part  of  the  creditor,  in  losing  or  not  nialriiig  proper 
use  of  secuntiesy  will  also  discharge  the  surety  pro  tanto,  as : 

— by  not  giving  notice  of  a  mortgage  of  the  debtor's  life  interest  to  trustees 
of  the  settlement :  Strange  v.  Fooka,  4  Giff.  408 ;  11  W.  E.  983 ; 

— ^by  relinquishing  a  remedy  against  the  principal  debtor  (e.*/.,  by  vitli- 
drawing  execution),  unless  the  surety  renews  his  liability :  May  hew  y.  CricbeU, 
2  Swa.  185 ; 

— by  neglect  to  insure  works  according  to  contract :  Watta  y.  ShttUlewartK 
7H:.  &N.  353;  6  76.  235; 

--by  omission  to  register  a  bill  of  sale  siyen  as  a  security,  and  to  enter 
into  possession  on  de&iult  in  payment  of  interest,  thereby  enabling  the 
trustee  in  bankruptcy  to  seize  and  sell  the  property :  Wtdff  v.  Jay^  L.  B.  7 
Q.  B.  756 ; 

— ^by  omission  to  register  an  assimment  of  a  ship :  Capel  y.  BuHer^  2  S.  ft  S. 
457 ;  and  see  Stratum  y.  Baatall,  2  T.  B.  366 ; 

— by  omission  to  comply  with  statutory  formalities :  see  WaUon  y.  Allcod, 
4  D.  M.  &  G.  242;  I  Sm.  &  G.  319; 

— bj  omission  to  yalue  a  security  in  the  bankruptcy  of  the  principal  (but 
the  disdumse  will  only  extend  to  the  value  of  the  security) :  Rainbow  y. 
Juggifu,  5  Q.  B.  D.  138 ; 

— bv  neglecting  to  realize  a  collateral  security  which  would  have  produced 
enougn  to  pay  the  debt :  Mutual  Loan  Assoc,  v.  Sudlow,  5  C.  B.  N.  S.  449 ; 

— by  not  presentLng  a  bill  of  exchange  for  payment  at  maturity,  see  Latham 
v.  Chartered  Bank  of  Indian  17  Eq.  205 ; 

— by  taking  notes  of  a  bank  shortly  before  it  stopped  payment^  and  drafts 
on  their  London  agents,  when  cash  might  have  oeen  obtained:  LichjM 
Union  v.  Qreene^  1  H.  &  N.  884. 

But  not  by  neglecting  to  fill  up  acceptances  of  the  debtor  haying  the 
drawer's  name  in  blank,  there  being  no  evidence  that  anything  could  hare 
been  recovered  if  the  acceptances  had  been  so  perfected :  Carter  y.  Wkite^  25 
Ch.  D.  666,  0.  A. ; 

— nor  by  selling  the  mortgaged  property  under  his  power  of  sale  ypithoot 
consulting  the  sureties :  Taylor  y.  Bk,  of  Jv.  S,  Wales,  11  App.  Oa.  696 ; 

— nor  where  a  bond  was  given  to  guardians  of  the  i>oor,  ana  the  negligence* 
if  any,  was  that  of  the  overseers :  Mansfield  Union  y.  Wright,  9  Q.  B.  D.  663, 
0.  A. 

And  if  a  security  proves  worthless,  and  the  loss  has  not  been  caused  by 
any  act  of  the  creditor,  the  surety  is  not  discharged :  Hardwick  y.  Wright^  35 
Beay.  133, 

So  also  a  surrender  of  a  policy  effected  by  the  bankrupt  debtor  as  a  Gecuiitf 
for  the  debt  did  not  release  the  surety :  Coaies  y.  C,  33  Beay.  249. 

The  rule  bein^  that  the  surety  is  entitled  to  the  benefit  of  every  secoiity 
held  by  the  creditor  against  the  principal  debtor,  whether  given  at  the  time 
of  the  contract  or  afterwards,  and  whether  with  the  knowledge  of  Hie  soretv 
or  not  (see  Fledge  v.  Buss,  Joh.  663 ;  Pearl  v.  Deacon^  24  Beay.  Iti6 ;  1  D.  &  JT. 
461 ;  Goddard  v.  Whyte,  2  Giff.  449 ;  2  L.  0.  Eq.  636,  655 ;  any  dealing  by  the 
creditor  with  a  security  (though  acquired  after  the  contract  of  8uretj:^p\ 
so  that  he  cannot  give  it  up  to  the  surety  in  the  same  condition  in  which  it 
was  acquired,  discharges  tlie  surety :  Campbell  v.  Bothwdl,  38  L.  T.  33 ;  47 
L.  J.  Q.  B.  144  (not  following  ^cu^^on  v.  Chorlion,  10  Ha.  646;  2  Drew.  333); 
and  see  2  L.  0.  E<^.  601;  but  this  rule  does  not  apply  unless  there  is  a 
contract  of  suretyship  properly  so  called,  i.e.,  between  me  creditor,  principBl. 
and  surety :  Duncan,  }fox&  Co,  y.  N.  and  S,  Wales  Bank,  6  App.  Ca.  1  ;  mi^ 
in  any  ot^er  case  the  obligation  upon  the  creditor  will  be  tha^  on  receiving 
notice  of  the  rights  of  the  surety,  ne  will  not  be  at  liberty  to  do  anytfaiz^ 
to  prejudice  them  or  to  refuse,  when  his  own  just  claims  are  satisfied,  to  gm 
effect  to  them:  S,  C. 

And  generally  as  to  the  discharge  of  the  surety  by  acts  on  the  part  of  Hie 
creditor,  see  Bees  v.  Berrington,  2  L.  0.  £q.  568 ;  Addison,  OontractBy  1006 
et  seq, ;  Pollock,  Contr.  269  et  seq. 
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Sbction  II. — ^Mortgage  by  Subbtt. 
1.  Foreclosure  of  separate  Mortgages  by  Principal  and  Surety. 

Pit  and  D.  (deceased)  were  co-trustees  of  a  mortgage  from  James  W., 
farther  secured  by  mortgage  from  Joseph  W. ;  James  W.'s  equity  of  redemp- 
tion in  the  principal  mortgage  had  been  purchased  by  M. ;  L.  and  B.  were 
entitled  as  aeviseee  to  the  equity  of  redemption  of  the  property  mortgaged 
by  Joseph  W.  as  a  surety. 

Let  the  following  &o. :  1.  An  aocount  of  wbat  remains  due  to  the 
Pit  under  and  by  virtue  of  his  mortgage  for  £ —  secured  by  the 
Bereral  indentures,  dated  &o.,  and  for  his  costs  in  this  Court,  such 
ooets  to  be  taxed  &c. ;  2.  An  account  of  the  rents  and  profits  of 
the  mor^^aged  hereditaments  comprised  in  the  indenture  in  &c.  first 
mentioned,  dated  &c.,  received  by  the  Pit  and  D.  (deceased),  or  either 
of  them,-  or  by  &c. ;  And  Let  what  shall  appear  to  be  due  on  the  last- 
mentioned  aocount  be  deducted  from  what  shall  appear  to  be  due  to 
the  Pit  as  aforesaid ;  And  Let  upon  the  Deft  M.  {principal),  or  the 
Defts  L.  and  B.  (sureties),  paying  to  the  Pit  what  shall  be  certified  to 
remain  due  to  him  after  such  deduction  as  aforesaid,  within  six  months 
after  &o.,  at  such  time  and  place  &c.,  the  Pit  convey  the  mortgaged 
hereditaments  in  manner  following,  that  is  to  say,  in  case  the  Deft  M. 
shaU  redeem  the  Pit  as  aforesaid,  Let  the  Pit  convey  the  hereditaments 
comprised  in  the  said  first-mentioned  indenture,  dated  &c.,  free  &c., 
and  deliver  all  deeds  &c.  to  the  Deft  M.,  or  as  he  shall  appoint ;  and 
Let  the  Pit  also  convey  the  hereditaments  comprised  in  the  indenture 
&c.,  secondly  mentioned,  dated  &o.,  free  &c.,  and  deliver  all  deeds  &c. 
to  the  Defts  L.  and  B.,  or  as  they  shall  appoint ;  But  in  case  the  Defts 
L.  and  B.  shall  redeem  the  Pit  as  aforesaid,  Let  the  Pit  convey  the 
mortgaged  premises  comprised  in  each  of  the  said  several  indentures 
of  ftc.,  froe  &o.,  and  deliver  all  deeds  &c.  to  the  Defts  L.  and  B.,  or  as 
they  ahall  appoint ;  But  in  default  of  the  Deft  M.  or  the  Defts  L.  and 
B.  paying  unto  the  Pit  what  shall  be  certified  to  remain  due  to  him 
as  aforesaid,  by  the  time  aforesaid,  the  said  Defts  are  thenceforth 
to  stand  absolutely  debarred  &c. — ^liberty  to  apply. — See  Becket 
v.  Mtcklethwaite,  V.-C,  26  Jan.  1821,  A.  871 ;  6  Mad.  199,  202.— 
Setfled  by  the  V.-O. 

For  foreclosure  decree,  working  out  the  equities  between  the  Defts,  where 
A.  mortgaged  his  estate  to  Pit,  and  afterwards  joined  B.  as  surety  in  a  mort- 
sage  to  jPlt  of  both  their  estates  for  a  further  sum,  and  A.  had  died,  having 
devised  part  of  the  estates  to  B.,  see  Aldworthy,  Bohinson,  2  Beav.  287,  1839, 
A.  874 ;  Fish.  Mort.  984. 

NOTES. 

A  man  who  as  surety  mortgages  his  property  as  a  collateral  security  for 
the  debt  of  another,  is  entitled  to  redeem  the  otiier's  estate,  and  is  a  necessary 
party  (being  interested  in  the  equity  of  redemption  and  the  account)  to  a  smt 
to  foreclose  it:  Stokes  v.  Clendon,  3  Swa.  160,  n. ;  and,  on  paying  the  debt, 
is  entitled  to  stand  in  the  nlaoe  of  the  mortgagee,  and  to  all  the  equities 
which  the  mortgagee  ooqid  have  enforced,  not  merely  against  the  principal 
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debtor,  but  also  against  all  persons  claiming  under  him :  Drew  v.  Lockett,  32 
Beay.  499 :  Bowks'  v.  Bully  1  Sim.  N.  S.  29 ;  Lancaster  v.  Evors,  10  Beav. 
154 ;  and  the  rigiht  extends  to  a  surety  to  the  Grown :  Be  Lord  ChurdiiU^ 
Manisty  v.  C,  39  Cb.  D.  174. 

So.  also,  a  surety  by  covenant  or  bond  only,  who  has  actually  paid  Hie  debt 
or  a  part  of  it,  is  equally  interested,  and  equally  a  necessary  party  to  a  fore* 
closure  action  against  tiie  principal  debtor :  Oedye  v.  Matson,  25  Beay.  310 ; 
secuSf  if  he  has  merely  coyenanted,  and  has  paid  nothing :  Newton  y.  E,  Eg- 
monty  4  Sim.  574. 

But  where  A.  and  B.  haye  joined  in  mortgaging  their  estates  to  C.  to 
secure  a  sum  advanced  to  A.  only,  and  then  A.  mortgages  his  estate  to  C. 
for  a  further  advance,  B.  may  redeem  his  estate  upon  paying  off  the  oiiginal 
mortgage  debt,  and  G.  cannot,  as  against  liim,  hold  both  estates  in  re&pect 
of  the  further  advance :  Bowhsr  y,  Btdl,  1  Sim.  N.  S.  29 ;  and  see  Jane^  v. 
Smith,  2  Ves.  j.  372;  Aldw&Hh  v.  Bohimon,  2  Beav.  287;  Be  Kirkwoo^i- 
Estate,  1  L.  B.  Ir.  108 ;  and  see  Forbes  v.  Jackson,  19  Ch.  D.  615. 

A  surety  for  repayment  of  the  amount  borrowed  as  one  of  a  series  of  loans 
to  a  policy  holder  on  mortgage  of  his  policies,  haying  been  compelled  to  pay 
part  of  the  debt,  is  entitled  to  haye  the  proceeds  of  the  policies  marshallea  in 
order  to  obtain  repayment :  Heyman  v.  Dubois,  13  Eq.  158. 

A  surety  for  a  mortgagor  who  has  paid  off  the  mortg^age  is  entitled  to  the 
benefit  of,  and  to  have  delivered  up  to  him,  all  securities  obtained  from  the 
principal  debtor  by  the  mortgagee :  Allen  v.  De  Lisle,  3  Jur.  N.  8.  928 ; 
5  W.  K.  158  ;  Goddard  v.  Whyte,  2  Giff.  449 ;  but  he  cannot  claim  the  benefit 
of  an  indemnity  deed  given  to  him  by  the  mortgagor,  and  also  to  stand  in  the 
place  of  the  mortgagee  in  respect  of  what  he  has  paid  upon  the  mortgage : 
Coates  V.  Je^xkins,  32  Beay.  337 ;  and  as  against  a  surety  who  has  paid  off 
tiie  original  moi'tgage  debt,  the  mortgagee  cannot  tack  further  advances 
made  subsequently  without  the  consent  of  the  surely ;  the  principle  being 
that  the  surety  in  effect  bargains  that  the  securities  which  the  creditor  takes 
shall  be  securities  for  him  ifand  when  he  is  called  on  to  pay :  Forbes  v.  Jack- 
son,  19  Oh.  D.  615,  citing  Dwncaw,  Fox  <fe  Co.  v.  N.  <fc  8,  Wales  Bank,  11  Ch.  D. 
88,  C.  A. ;  and  treating  Williams  v.  Owen,  13  Sim.  597;  and  Farebroiher  v. 
Wodehouse,  23  Beav.  18,  as  overruled. 

Where  a  surety  joins  in  a  ^lortgage,  if  he  is  discharged  from  liability  on 
the  covenant  by  reason  of  alteration  of  the  contract  wil^  the  principal,'  the 
security  given  oy  him  is  also  released:  Bolton  v.  Salman,  (1891)  2  Ch.  48; 
and  see  Fish.  Mort.  754  et  seq. ;  Bobbins,  88. 

By  tiie  Mercantile  Law  Amendment  Act,  1856  ri9  &  20  V.  c.  97),  s.  5, 
every  person  who,  being  a  surety  for  the  debt  or  auty  of  another,  or  liaUe 
with  another  for  any  debt  or  duty,  shall  pay  the  debt,  &c.,  is  entitled  to  have 
assigned  to  himself,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or 
other  security  held  by  the  creditor  in  respect  of  such  debt. 

This  right  extends  to  a  judgment  against  the  principal  debtor  and  sureties 
after  it  has  been  satisfied  by  payment  of  the  debt  by  one  of  the  sureties: 
Batchdlor  v.  Lawrence,  9  G.  B.  N.  S.  543. 
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CHAPTER  XLIX. 

PARTNEBSHIP. 


Sbction  I. — ^Enforcing  or  settino  aside  Agbeehbnt. 

1.  Enforcing  Partnership  Agreementy  with  Variations, 

''  Dbolabe  that  the  agreement  for  a  oo-partnership  in  the  pleadings 
mentioned,  dated  &c.y  is  a  binding  agreement  between  the  parties 
thereto,  and  ought  to  be  specifically  performed  and  carried  into  execu- 
tion ;  and  adjudge  the  same  accordingly ;  And  Let  an  inquiry  be  made 
whether  any,  and  what,  variations  have  been  made  in  the  said  agree- 
ment, by  and  with  the  assent  of  the  several  parties  thereto,  since  the 
date  thereof ;  And  Let  d  proper  deed  of  co-partnership  between  the 
said  parties,  in  pursuance  of  the  said  agreement,  be  settled  by  the 
Judge  in  case  the  parties  differ ;  And  in  settling  such  deed  regard  is 
to  be  had  to  any  variations  which  may  appear  to  have  been  made  in 
the  said  agreement  on  the  result  of  the  inquiry  hereinbefore  directed ; 
And  Let  such  deed  of  co-partnership,  when  agreed  upon  between  the 
said  parties,  or  when  so  settled,  be  executed  by  the  several  parties 
thereto." — Directions  as  to  costs. — Injunction  continued. — See  England 
V.  Curling,  M.  E.,  15  July,  1844,  A.  2057 ;  8  Beav.  140. 

For  decree  enforcing  a  right  of  pre-emption  of  a  partner's  share  under  the 
partneR«hip  articles  in  favour  of  two  continuing  partners,  see  Homfray  y. 
Fotheryill,  V.-C.  S.,  28  Feb.  1866,  A.  358;  1  Eq.  577. 

For  decree  declaring  determination  of  partnership  bv  effluxion  of  time,  and 
that  the  Deft  was  bound  to  purchase  the  share  of  the  Pit  therein,  and 
directing  the  value  of  the  share  to  be  ascertained  upon  the  footing  of  the 
articles  of  partnership,  and  usual  acooimts,  see  Dinham  v.  Bradford,  L.  C, 
28  July,  1869,  A.  2472 ;  5  Ch.  519. 

For  injunction  restraining  breach  of  partnership  articles  by  employing  a 
derk  without  the  Fit's  consent,  see  Watney  v.  TrUt,  V.-O.  H.,  6  April,  1876, 
B.  685 ;  45  L.  J.  Ch.  412 ;  «up.  Vol.  I.,  p.  697. 


2.  Declaration  of  Title  to  Share  as  Partner  in  Partnership  Assets 

and  Profits. 

«<  Dbglabb  {hat  under  the  terms  of  the  letter  of  the  8th  of  June, 
1869,  the  Bespondent  8.  became  entitled  as  a  partner  with  the  Apel- 
laat  to  one-eighih  share  of  the  0.  mosio-hall  and  tavern  in  the  plead- 
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ings  mentioned^  and  of  the  profits  thereof ;  And  that  the  partnerBhip 
between  them  was  dissolved  at  and  from  the  &c.  {date  of  delivery  of 
statement  of  defence),  and  that  the  sum  of  £250  mentioned  in  the  said 
letter  is  to  be  taken  as  capital  brought  by  the  said  Bespondent  8.  into 
the  partnership." — Account  of  receipts  and  payments,  gains  and  profits ; 
Inquiry  as  to  value  of  Bespondent's  share  on  the  &c. ;  Aocoonts  to  be 
discontinued  on  payment  by  the  Appellant — in  default  sale  and  diri- 
sion  of  assets. — Directions  as  to  costs,  and  to  remit  cause  to  Chaneeiy 
Division.— iS'ytfr*  v.  S.,  Lords'  Journals,  29  February,  1876,  I  App.  Cs. 
193. 

For  declaration  that  sobs  acted  for  railways  as  partners  equally,  wi^  a 
direction  for  a  certain  allowance  for  separate  work,  with  cuxx>unt8  and 
inquiries  accordingly,  see  Webster  v.  Bray,  7  Ha,  180.  And  for  like  decree, 
see  Hanslip  y.  Kitton,  6  L.  T.  813;  9  Jur.  N.  S.  83d,  varied  on  appeal, 
7  L.  T.  296 ;  9  Jur.  N.  S.  1135. 

For  declaration  that  the  Pit  was  entitled  to  one-fifth  share  of  the  pro- 
perties in  the  pleadings  mentioned,  subject  to  an  account  to  be  taken  of  them, 
and  that  the  partnership  was  to  be  considered  as  dissolved  from  the  date  of 
the  notice  of  dissolution,  with  usual  partnership  accounts,  costs  being 
reserved,  see  Bell  v.  BarneU,  V.-C.  B.,  22nd  Nov.  1872,  A.  3186 ;  21  W.  B. 
119. 


3.  Setting  aside  Partnership  induced  by  Misrepresentation — 

Consequential  Relief, 
« 
'^  Deolabe  that  the  partnership  entered  into  by  the  deed  dated  &c.  in 

the  pleadings  mentioned,  is  void  (and  invalid)  as  between  the  parties 
thereto,  and  that  the  said  deed  ought  to  be  set  aside,  and  adjudge  the 
same  accordingly  ;  And  Let  the  said  partnership  deed  be,  within  &e^ 
delivered  up  to  the  Pit  B.  to  be  cancelled ;  And  Declare  that  the  Deit 
B.,  and  the  estate  of  W.  deceased,  in  the  pleadings  named,  are  bound 
to  pay  to  the  Fit  the  sum  of  £ — ,  paid  by  him  as  a  consideration  for 
a  share  in  the  said  partnership  business,  with  interest  thereon  at  the 
rate  of  £4  p.  c.  per  ann.,  from  the  —  day  of  — ,  the  date  of  the  said 
articles  of  partnership,  down  to  the  time  of  the  repayment  th^wif ; 
And 'Declare  that  the  Deft  B.  and  the  estate  of  the  said  W.  deceased, 
are  bound  to  indemnify  the  Pit  against  all  the  outstanding  debts, 
sums  of  money,  and  liabilities,  which  the  Pit  has  or  may  become 
subject  and  liable  to  pay  for  or  on  account  or  in  respeot  of  tiie 
dealings  and  transactions  of  the  said  alleged  partnership,  or  relating 
thereto ;  And  Let  the  following  &c. : — 1.  An  account  of  such  out- 
standing debts,  simis  of  money,  and  liabilities ;  2.  An  aooount  of  iwhat 
is  due  to  the  Pit  in  respect  of  the  said  sum  of  £ —  and  interest ;  3.  An 
account  of  all  sums  of  money  which  the  Pit  has  already  paid  for  or  in 
respect  of  the  debts,  liabilities,  dealings,  and  transactions  of  the  said 
partnership,  with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann. 
from  the  respective  times  the  same  were  advanced  or  paid  by  the  Pit; 
And  in  taking  such  accounts,  the  Pit  is  to  give  credit  for  all  moneys 
drawn  by  him  on  account  of  the  profits  of  the  said  partnership  busi- 
ness,  with  interest  thereon  at  the  rate  of  £4  p.  o.  per  ann.  from  t^ 
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respectiTe  times  the  same  were  drawn  out ;  And  the  Defts  J.  &c.,  the 
exors  of  the  said  W.  deceased,  not  admitting  assets  of  the  said  W. 
sufficient  to  answer  and  satisfy  what  may  be  due  to  the  Pit  on  taking 
the  accounts  hereinbefore  directed,  Let  the  Pit  be  at  liberty  to  go  in 
under  the  judgment  made  in  the  action,  '  In  the  matter  of  the  estate 
of  W.  deceased,  Q.  y.  ^.,'  dated  &c.,  to  prove  for  what  shall  be 
certified  to  be  due  to  him  on  taking  the  said  accounts." — ^Deft  B.  to 
pay  Pit's  costs  of  action. — ^Adjourn  &c. — Rawlins  y.  Wickkamy  V.-O.  S., 
4  May,  1858,  B.  1155;  a£F.  3  D.  &  J.  304 ;  and  for  another  form,  see 
Newhigging  ▼.  Adam^  34  Gh.  D.  582,  G.  A. ;  13  App.  Ga.  308. 

Per  decree  declaring  an  agreement  to  purchase  a  share  in  a  partneri«hip 
void  on  the  ground  of  miBrepresentation,  and  ordering  the  agreement  to  be 
delivered  up  to  be  cancelled,  an  account  to  be  taken  of  the  business,  and 
other  relief,  further  consideration  being  dispensed  with,  see  Vharlesworth  v. 
Jennings,  M.  £.,  6  Deo.  1864,  A.  2570,  34  Beay.  96. 

For  decree  setting  aside  partnership  on  the  ground  of  unsoundness  of  the 
Pit's  mind  at  the  ame  of  entering  into  it,  see  Fisher  v.  Melies,  M.  B.,  30 
June,  1870,  A.  1729 ;  18  Eq.  268,  n. 


4.  Existence  of  Partnership  declared — Special  Declarations  as  to 
Separate  Property  employed  in  Business — Inquiry  as  to  Partmr" 
ship  Money  expended  thereon. 

This  action  coming  on  for  trial  &c.,  Declare  that  a  partnership 
existed  between  the  Pit  and  Deft  as  from  &c.  to  &c.,  and  that  the  Pit 
and  Deft  were  interested  in  the  assets  and  profits  of  the  partnership, 
and  liable  to  the  losses  thereof  in  the  following  proportions,  namely, 
as  from  the  —  day  &c.  to  the  —  day  &c.,  in  the  proportions  of  one-fifth 
to  the  Pit  and  the  remaining  four-fifths  to  the  Deft,  and  as  from  the  — 
day  &c.  to  the  —  day  &c.,  in  the  proportions  of  one-fourth  to  the  Pit,  the 
vemaining  three-fourths  to  the  Deft ;  And  Declare  that  the  said  part- 
nership ought  to  stand  and  be  dissolved  as  from  the  said  —  day  &c., 
and  adjudge  the  same  accordingly ;  And  Declare  that  the  mills  in  the 
pleadings  mentioned,  and  all  other  the  property  employed  by  the  Deft 
in  his  business  on  the  —  day  &c.,  the  dat%  of  the  commencement  of 
the  partnership,  were  his  separate  property;  And  Declare  that  the 
said  mills,  with  the  plant  and  machinery  existing  thereon  on  the  — 
day  &c.,  and  also  the  leasehold  premises  comprised  in  the  lease  dated 
&c.y  were  and  are  the  exclusive  property  of  the  Deft,  and  are  to  be 
treated  as  part  of  the  Deft's  capital  in  the  said  business ;  Declare 
that  subject  to  the  inquiries  hereinafter  directed  any  buildings  erected, 
and  any  fixed  plant  or  machinery  acquired  for  the  purposes  of  the  said 
'business  since  the  —  day  &c.  and  now  existing,  belong  to  the  Deft,  and 
are  to  be  treated  as  part  of  the  Deft's  capital  in  the  said  business. 
Jjet  the  following  aooount  and  inquiry  be  taken  and  made : — (1)  An 
account  of  all  dealings  and  transactions  between  the  Pit  and  Deft 
aa  co-partners,  including  in  such  accoimt  all  dealings  with  the  partner- 
ship assets  and  property  since  the  —  day  &c. ;  (2)  An  inqoiiy  of 
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what  the  credits,  property,  and  effects  now  belonging  to  the  said 
partnership  consist ;  And  Let  the  business  of  ^.,  haying  regard  to 
the  declarations  aforesaid,  be  sold  with  the  approbation  of  the  Jndge 
as  a  going  concern ;  And  Let  the  money  to  arise  from  such  sale  be  paid 
into  Oonrt  to  the  credit  of  this  action:  P.  y.  A,^  1881,  "Proceeds  of 
sale  of  &o.,  subject  to  further  order."  Pit  and  Deft  to  be  at  liberty  to 
bid.  Sale  to  be  conducted  by  some  solr  other  than  thesolre  of  Pit  and 
Deft  to  be  agreed  on  by  parties  or  appointed  by  Judge  in  case  of 
difEerence ;  And  Let  the  following  further  inquiry  be  made,  yix. : — 
(3)  An  inquiry  whether,  haying  regard  to  the  terms  of  the  partnership 
and  to  the  purposes  for  which  the  expenditure  upon  the  mills  and 
upon  the  machinery,  &c.,  was  made,  any  and  what  sum  ought  to  be 
allowed  to  the  partnership  in  respect  of  such  expenditure. — Adjourn 
further  consideration. — ^Liberty  to  apply. — Pawsey  y.  Amutrfm^y  Kay, 
J.,  4  July,  1881,  B.  1851 ;  18  Ch.  D.  698. 


5.  Partnership  held  stiU  existing — Sale  as  a  going  Concern, 

.  <<  This  Court  being  of  opinion  that  the  memorandum  of  the  —  day 
of  —  in  the  pleadings  mentioned,  and  the  subsequent  dealings  of  the 
parties,  did  not  constitute  an  agreement  on  the  part  of  the  Pit  for  the 
sale  of  the  Pit's  share  and  interest  in  the  L.  concern  in  the  pleadings 
mentioned." — Judgment  for  usual  partnership  accoimts.  Form  3,  inf. 
p.  2168,  and  the  said  L.  works  to  be  sold  as  a  going  concern,  with  the 
approbation  of  the  Judge  &c. — Horsfall  y.  Gamett,  V.-C.  W.,  5  March, 
1858,  Eeg.  Min.  249  ;  6  W.  E.  387  ;  and  see  Clegg  y.  Fishtdek,  Form  4, 
in/,  p.  2168. 

For  decree  setting  aside  sale  of  racehorses,  and  directing  an  account  of 
dealings  and  of  horses*  winnings,  &c.|  and  sale  of  unsold  horses,  and  receiver, 
see  Wycheriey  v.  Barnard,  V.-O.  W.,  26  Feb.  1858,  B.  653. 

For  decree  declaring  that  a  partnership  was  still  subsisting,  notwith- 
standing notice  of  disfolution,  that  the  Pit  having  attained  the  age  of 
twenty-one  years,  and  having  exercised  his  option,  &c.,  was  to  be  deenied  a 
partner  from  the  time  he  attained  twenty-one  years  upon  the  terms,  £c.,  and 
zor  an  account  of  profits  accrued  before  and  alter  he  attained  that  age,  and 
consequent  directions,  see  AUhusen  v.  Borries,  V.-C.  M.,  27  April,  1867, 
A.  1163;  15  W.  B.  739. 

For  decree  declaring  notice  of  dissolution  void^  and  restraining  publication 
or  advertisement  of  it,  and  also  restraining  proceedings  under  an  arbitratioD 
clause  in  the  articles,  see  Witt  v.  Corcoran,  V.-O.  B.,  5  Nov.  1872,  B.  2845; 
21  W.  E.  47. 


6.  Inquiry  as  to  Existence  of  Partnership. 

<<  Let  an  inquiry  be  made  whether  or  not  there  was  any,  and  what, 
partnership  existing  between  Or,  deceased,  in  the  pleadings  named,  and 
the  Deft,  and  if  so,  when  the  same  commenced,  and  whether  the  same 
eyer,  and  when,  determined,  and  under  what  circumstanoes." — ^Adjoura 
^.^Hayms  v.  -fiT.,  Y,-0.  W.,  22  Noy.  1860,  A.  2187. 
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7.  Accounts  of  ttco  Separate  and  Successive  Partnerships. 

tJpoK  motion  by  way  of  appeal  &c.,  Let  the  following  accounts  be 
taken,  that  is  to  say: — (1)  An  account  of  all  partnership  dealings 
between  O.  B.  deceased,  J.  B.  deceased,  and  the  Deft,  as  from  the 
(1st  June,  1856)  the  date  of  the  commencement  of  the  partnership  in 
the  pleadings  mentioned,  to  the  (23rd  September,  1886).  the  date  of  the 
death  of  the  said  O.  B. ;  (2)  Account  of  all  partnership  dealings  and 
transactions  between  the  said  J.  B.  deceased  and  the  Deft,  as  from 
the  (23rd  September,  1886)  to  the  (21st  December,  1893),  the  date  of 
the  death  of  the  said  J.  B. ;  And  Let  what  shall  appear  to  be  due  from 
the  Deft  personally  be  answered  by  him  personally,  and  what  shall 
Appear  to  be  due  from  the  estate  of  the  testator,  J.  B.  deceased,  be 
answered  by  the  Fit,  as  the  executrix  of  his  will,  out  of  his  assets  ; 
And  in  case  the  Pit  shall  not  admit  assets  of  the  testator,  J.  B. 
deceased,  come  to  her  hands,  Let  an  account  be  taken  of  the  personal 
estate  of  the  said  J.  B.  deceased,  come  to  the  hands  of  the  Pit  as 
executrix  of  his  will,  or  to  the  hands  of  any  other  person  or  persons 
by  the  order  or  for  the  use  of  the  Pit.— Pit  to  pay  Deft's  costs  of 
counterclaim  and  of  and  occasioned  by  the  said  appeal  to  be  taxed. 
Sat  such  costs  are,  in  the  first  instance,  to  be  set  oft  against  any 
balance  due  from  the  Deft  to  the  Pit  in  taking  the  said  accounts,  so  far 
as  such  balance  will  extend. — Betjemann  y.  Betjemann,  G.  A.,  14  June, 
J  895,  A.  3075  ;  (1895)  2  Ch.  474,  0.  A. 

For  order  for  issues  as  to  existence  of  partnership,  and  in  what  shares,  see 
Jd*Gregar  v.  Bainbriggef  7  Ha.  164,  n.,  e^  «tfp.,  Vol.  I.,  p.  381. 

For  order  on  admissions  in  the  pleadings  under  O.  xxxii,  6,  directing  an 
inquiry  as  to  the  terms  of  a  partnership  and  common  partnership  accounts,  see 
Thorp  V.  Holdsvoarth,  M.  H.,  12  Apnl,  1876,  3  Ch.  D.  642.  And  see  also 
Turqmnd  v.  Wilson,  V.-O.  H.,  18  Nov.  1875,  B.  1922 ;  1  Oh.  D.  85. 


NOTES. 

DBFnrinoK  of  pabtnsbship. 

By  the  Partnership  Act,  1890  (53  &  54  V.  o.  39),  s.  1  (1),  "  Partnership  "  is 
defined  to  be  "  the  relation  which  subsists  between  persons  carrying  on  a 
business  "  (which  expression,  by  sect.  45,  includes  every  trade,  occupation,  or 
profession)  "  in  common  with  a  view  of  profit.  (2)  But  the  relation  between 
members  of  any  co.  or  association  which  is  (a)  registered  as  a  co.  under  the 
Cos.  Act,  1862,  or  any  other  Act  of  Parliament  for  the  time  being  in  force 
and  relating  to  the  registration  of  joint  stock  cos. ;  or  (b)  formed  or  incor- 
porated by  or  in  pursuance  of  any  other  Act  of  Parliament,  or  letters  patent, 
or  royal  cWter ;  or  (c)  a  co.  en^ged  in  working  mines  within  and  subject 
to  the  junsdiction  of  the  Stannaries,  is  not  a  partnership  within  the  meaning 
of  this  Act" 

By  s.  19,  ''  The  mutual  right  and  duties  of  partners,  whether  ascertained 
by  agreement  or  defined  by  this  Act,  may  be  varied  by  the  consent  of  all 
the  partners,  and  such  consent  may  be  either  express  or  inferred  from  a 
oouise  of  dealing." 

A  partnership  does  not  exist  between  members  of  a  mutual  insurance 
aociety  in  which  each  in  consideration  of  a  payment  made  to  him  underwrites 
a  policy  for  a  stipulated  sum:  lindley,  14;  Lxp.  Hargrove^  10  Ch.  542, 553;  nor 
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between  the  promoters  of  an  indioate  company :  Bright  y.  HuUon,  3  H.  L.  0. 
341 ;  HamilUm  v.  Smith,  7  W.  E.  173 ;  28  L.  J.  Oh.  404 ;  7  Jur.  N.  S.  32 ; 
though  an  association  of  such  promoters  may  be  wound  up  under  the  Com- 
panies Act,  1862,  s.  199 :  Re  Bayed  Victoria  Theatre  Syndicate,  22  W.  R.  256; 
30  L.  T.  3 ;  and  any  promoter  may  be  held  liable  to  make  good  his  repre- 
sentations, as  on  an  agreement  for  partnership :  Moore  and  De  La  TorrrU 
Case,  18  Eq.  661. 

And  the  liability  of  such  a  partnership  may  be  proved  aliunde :  Martiu^9 
Claim,  14  Eq.  148. 

Questions  relating  to  the  position  and  liability  of  partners  and  cniAsi- 
partners  usually  arise  in  actions  by  creditors,  and  these  questions,  and  iJie 
further  provisions  of  the  Act  of  1890  in  reference  thereto,  have  therefore  been 
considei^  in  the  notes  to  Sect.  IV.,  inf,  p.  2193. 


BELIEF  IN  NATUBE  OF  8PE0IFI0  PERFORMANOE. 

'*  As  a  general  rule,  the  Court  will  not  decree  specific  performance  of  an 
agreement  to  perform  and  carry  on  a  partnership.  There  may  be  exceptions, 
but  very  limited  exceptions,  to  this  rule,  such,  for  instance,  as  the  Court 
^ing  the  length  of  decreeing  the  execution  of  a  deed  *' :  per  Y.-C.  GifBard, 
in  Scott  V.  Bayme7it,  7  Eq.  115 :  see  also  Bagnall  v.  Edwardsy  I.  B.  10  £q. 
215  ;  Sichel  v.  Momithal,  13  Beav.  371. 

Nor  will  an  order  be  made  for  carrying  on  a  partnership,  except  with  a 
view  to  winding  it  up :  Bichards  v.  Davies,  2  B.  &  M.  347. 

But  the  Court;  will  give  effect  to  an  agreement  for  a  partnership  which  has 
been  executed  by  the  parties  if  there  has  been  part  performance,  or  if  it  is 
,  necessary  in  order  to  do  substantial  justice  between  the  parties,  and  will 
for  that  purpose  direct  the  execution  of  a  deed :  England  v.  Curling,  8  Beav. 
129,  Form  1,  sup.  p.  2159 ;  HibbeHy.  H,,  Coll.  Part.  133  ;  Buxton  v.  Lister^  3 
Atk.  385 ;  Crowley  v.  O^SuUivan  (1900)  2  I.  E.  478 ;  and  see  also  M.  B.  in 
Sichel  V.  Mosenthal,  30  Beav.  371,  at  p.  376 ;  or  execute  a  trust  declared  in 
the  partnership  a^eement :  Dale  y,  Hamilton,  2  Ph.  269 ;  or  restrain  breaches 
of  partnership  articles  by  injunction :  Watney  y.  Trist,  45  L.  J.  Ch.  412,  9up,^ 
Vol.  I.,  p.  697 ;  Marshall  y,  Colman,  2  J.  &  W.  266  (even  though  a  dissoluttcMi 
be  not  claimed  :  Watney  v.  Trist,  sup ;  Fairihorne  v.  Weston,  3  Ha.  387  ;  HaU 
y.  H,,12  Beav.  414) ;  or  by  ordering  moneys  wrongfully  drawn  out  to  be  paid 
into  Court :  Birley  v.  Kennedy,  6  N.  R.  395. 

And  as  a  foundation  of  a  judgment  for  relief,  the  Court  will  declare  the 
existence  of  a  partnership  {Syers  v.  S.,  1  App.  Ca.  193,  sup.  Form  2,  p.  2180; 
Webster  v.  Bray,  7  Ha.  180,  sup,  p.  2160 ;  Bobinson  v.  Anderson,  20  Beav.  104), 
and  decide  the  construction  of  a  doubtful  agreement:  Moore  y.  Davis^  11  Ch. 
D.  261. 

A  right  of  pre-emption,  secured  to  surviving  or  continuing  partners  by 
partnership  amcles,  will  be  enforced :  Homfray  v.  FothergiU,  1  Eq.  577,  wp. 
p.  2159 ;  even  though  the  prescribed  mode  of  ascertaining  the  value  of  tte 
share  (if  not  of  the  essence  of  the  contract)  is  impracticable :  Dinhawm  t. 
Bradford,  5  Ch.  519,  sup,  p.  2159 ;  but  not  a  right  of  purchase  at  a  valuation 
under  a  separate  instrument,  where  the  prescribed  method  of  valuation  is  of 
the  essence,  and  the  parties  refuse  to  proceed  on  it :  Vickers  v.  F.,  4  Eq.  529 ; 
nor  a  right  of  sale  of  goodwill  in  favour  of  a  retiring  partner,  where  no  price 
is  fixed :  Austen  v.  Boys,  2  D.  &  J.  626 ;  nor  an  agreement  to  seU  *'  good* 
will,"  unconnected  with  any  fixed  interest  in  the  business  premises :  OotiaJbe 
V.  Till,  1  Euss.  376;  Bozon  v.  Farlow,  1  Mer.  459;  although,  alter  an  assign* 
ment  of  goodwill  by  a  retiring  partner,  the  purchasing  partner  wiU  be  piro- 
tected  by  injunction :  Churton  v.  Douglas,  Joh.  174. 

And  on  the  subject  of  goodwill,  see  Scott  v.  Rowland,  26  L.  T.  991 ;  20 
W.  E.  508;  Burjidd  v.  Rouch,  31  Beav.  241 ;  Robertson  y.  Quiddinffton^  28 
Beav.  529 ;  Smith  y,  Everett,  27  Beav.  456 ;  Davies  v.  Hodgson,  25  Beav.  177, 

As  to  contracts  for  the  sale  or  purchase  of  shares  in  cos.,  v.  Qiap.  11^ 
"Specific  Peeformancb,"  p.  2210. 

Though  the  continuance  of  a  partnership  will  not  be  ordered,  a  disBolutmi 
will  be  declared  void  if  unauthorized  by  the  articles  of  partnersbip :  WiU  v. 
Corcoran,  21  W.  B.  47 ;  sup,  p.  2162 ;  or  in  fraud  of  tke  tmstee  in  bank- 
ruptcy of  a  partner :  Exp,  Warden,  21  W.  E.  51  (and  see  WhUmore  v.  Ma«m^ 
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2  J.  &H.  201;  Borland^ 8  Trustee  v.  Steel,  (1901)  1  Oh.  279);  or  in  fraud  of 
third  parties :  Allhiuen  y.  Borriea,  15  W.  B.  39;  sup,  p.  2162. 


RESCISSION. 

Where  a  partnership  is  entered  into  under  circumstances  of  fraud,  the 
person  defrauded  may  seek  equitable  relief,  and  damages  at  law  as  well : 
Bawlim  V.  Wickhum,  3  De  G.  &  J.  304 ;  and  see  Betjemann  v.  B,y  (1895).  2  Ch. 
474,  0.  A. ;  and  is  entitled,  at  his  option,  either  to  have  the  partnersnip  set 
aside  ab  initio,  or  dissolved  on  the  ground  of  the  fraud,  and  any  premium 
paid  bj him,  or  some  part  of  it,  returned:  Jauncey  v.  Kiiowlea,  29  L.  J.  Ch.  95; 
IL.  T.  116;  8  W.  E.65. 

Where  a  partnership  contract  was  induced  by  misrepresentation  without 
fraud,  the  right  to  rescission,  in  the  absence  of  laches,  was  held  to  be  not 
affected  by  the  fact  that  the  insolvency  of  the  business  had  increased  so  that 
restitutio  in  integrum  was  impossible ;  and  the  other  partners  being  estopped 
from  saying  that  the  party  misled  was  a  member  of  the  firm  could  not 
recover  agamst  him  for  money  lent  and  goods  sold  by  them  to  the  partner- 
ship :  A£xm  V.  Newbigging,  13  App.  Ca.  308 ;  S.  C,  34  Ch.  D.  582,  C.  A. ; 
and  he  had,  as  a  consequence  of  the  rescission,  and  not  by  way  of  dama&es, 
a  right  to  be  indemnified  against  the  debts  and  liabilities  of  the  partnersnip, 
though  he  might  not  have  been  able  to  maintain  an  action  of  deceit :  New- 
higging  v.  Adam,  34  Ch.  D.  582,  C.  A. ;  but  see  S,  C,  13  App.  Ca.  308;  and 
as  to  the  difficulties  in  the  way  of  a  party  seeking  rescis-ion  of  a  contact 
after  change  of  position,  see  Lagunas  Nitrate  Co,  v.  Lagunas  Syndicate,  (1899) 
2  Ch.  392,  C.  A. 

By  the  Partnership  Act,  1890,  s.  41,  where  a  ^rtnership  contract  is 
rescinded  on  the  ground  of  the  fraud  or  misrepresentation  of  one  of  the  parties 
thereto,  the  party  entitled  to  rescind  is,  without  prejudice  to  any  other  right, 
entitled — (a)  to  a  lien  on,  or  right  of  retention  of,  the  surplus  of  the  partnor- 
Fhip  assets,  after  satisfying  the  partnership  liabilities,  for  an3r  sum  of  money 
paid  by  him  for  the  purchase  of  a  share  in  the  partnership  and  for  anj 
capital  contributed  by  him :  see  My  cock  v.  Beat$on,  13  Ch.  I).  384 ;  and  is 
(b)  to  stand  in  the  place  of  the  creditors  of  the  firm  for  any  payments  made 
t>y  him  in  respect  of  the  partnership  liabilities ;  and  (c)  to  be  indemnified,  by 
the  person  guilty  of  the  fraud  or  making  the  representation,  against  aU  the 
debts  and  liabilities  of  the  firm. 

As  to  return  of  premium,  see  Bullock  v.  Crockett,  3  Giff.  N.  S.  607;  and  tn/. 
pp.  2170,  2181. 


DXTBATION  OF  PABTNERSHIF. 

By  the  Partnership  Act,  1890,  s.  26,  **  (1)  Where  no  fixed^term  has  been 
a^^reed  upon  for  the  duration  of  the  partnership,  an^  partner*  may  determine 
the  partnership  at  any  time  on  giving  notice  of  his  intention  so  to  do  to  all 
the  other  parsers.  (2)  Where  the  partnership  has  originally  been  consti- 
tuted by  deed,  a  notice  in  writing,  signed  by  the  partner  giving  it,  shall  be 
snfificient  for  this  purpose." 

And  by  sect.  27  {!),  **  Where  a  partnership  entered  into  for  a  fixed  term  is 
continued  after  the  term  has  expired,  and  without  any  express  new  agree- 
ment, the  rights  and  duties  of  tlie  partners  remain  the  same  as  they  were 
at  the  expiration  of  the  term,  so  far  as  is  consistent  with  a  partnership  at 
-will ;  (2)  a  continuance  of  the  business  by  the  partners,  or  such  of  them  as 
habitually  acted  therein,  "without  any  settlement  or  liquidation  of  the  part- 
nership affairs,  is  presumed  to  be  a  continuance  of  the  partnership." 

These  sections  are  declaratory  of  the  existing  law :  see  Burdon  y.  Barkus, 
4  D.  F.  &  J.  42 ;  per  Lord  Eldon,  in  Crawshay  y,  Mavle,  1  Sw.  508 ;  Parsons 
▼.  Jfayward,  4  D.  F.  &  J.  474 ;  OiUeU  v.  Thornton,  19  Eq.  599 ;  Lindley, 

In  tae  case  of  a  continuation  of  a  partnership  after  the  expiration  of  the 
term,  it  is  implied  that  each  partner  has  the  right,  when  acting  bond  fide,  and 
not  for  the  purpose  of  obtainmg  an  undue  advantage,  instantly  to  determine 
the  partneiahip:  NtUion  y.  Mo$$end  Iron  Co,,  11  App,  Oas.  298;  and  articles 
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relatiiig  to  diasolntion,  or  otherwise  inapplicable,  will  not  be  deemed  to  o(m- 
tinue  in  force :  Hogg  v.  H,,  35  L.  T.  792 ;   Clark  v.  Leach,  1  D.  J.  &  8.  409. 

Nor  a  clause  limiting  a  period  of  three  months  before  the  expiration  of  the 
original  term  for  arrangements  in  reference  to  the  continuance  of  the  part- 
nership :  Netlson  y.  Mossend  Iron  Co,,  11  App.  Cas.  298. 

But  a  provision  that,  on  the  decease  of  a  partner,  the  sorviying  partner 
should  pay  his  ezors  a  sum  for  goodwill  has  l^n  held  consLstent  with  a  part- 
nership at  will :   Cox  y.  Willougkhy,  13  Ch.  D.  863. 

And  so  a  provision  giving  one  of  the  partners  an  option  of  purchaae  at  the 
end  of  tho  partnership  term:  Daw  v.  Herring,  (1892)  1  Gh.  284 ;  but  a  pro- 
vision for  purchase  of  the  share  of  a  deceaised  partner  was  not  applicaUe 
where  the  partnership  was  carried  on  solely  for  winding-up :  Myera  t.  M., 
60  L.  J.  Ch.  311. 

Where  a  new  partner  comes  into  an  existing  partnership,  without  more, 
he  does  so  on  the  existing  terms :  Au*ten  v.  Boys,  24  Beav.  598 ;  8  L.  T.  40 ; 
but  it  is  a  question  of  evidence,  whether,  for  tlie  purposes  of  the  firm  so 
formed,  the  old  partnership  is  to  be  considered  as  more  than  one  partner  or 
not:  Warner  v.  Smith,  8  L.  T.  221 ;  1  De  G.  J.  &  S.  337 ;  32  L.  J.  Ch.  573; 
11  W.  R.  392;  but  (see  Partnership  Act,  1890,  s.  17)  a  person  who  ia  ad- 
mitted as  a  partner  into  an  existing  firm  does  not  thereby  become  liable  to 
the  creditors  of  the  firm  for  anything  done  before  he  became  a  partner. 


Section  II. — ^Account — Sale — ^Dissolution. 

1.  Account  of  Dealings  and  Transactions, 

Let  an  account  be  taken  of  all  partnership  dealings  and  transactions 
between  the  Pit  and  the  Deft  as  co-partners  (from  the  —  day  of  — ) ; 
And  Let  what,  upon  taking  the  said  aocount,  shall  be  certified  to  be 
due  from  either  of  the  said  parties  to  the  other  of  them  be  within  (one 
month)  from  the  date  of  the  Master's  certificate,  paid  by  the  party  from 
whom  to  the  party  to  whom  the  same  shall  be  certified  to  be  due  [ftr^ 
Adjourn  further  consideration  &c.]. — Liberty  to  apply. 

For  form  of  Master's  certificate,  see  D.  0.  F.  805. 


2.  SousCy  Sfc.y  where  Business  was  carried  on^  declared  Partnership 

Assets — Sale  and  Accounts — Receiver, 

"  Declabe,  that  the  leasehold  house  &c.,  at  &c.,  in  the  pleadingi 
mentioned,  and  comprised  in  the  indenture  of  lease  dated  &c.,  and  in 
the  indenture  of  assignment  dated  &c.,  and  wherein  the  partnership 
between  the  Fit  and  the  Deft  has  been  carried  on,  are  assets  of  the 
said  partnership ;  And  Let  the  said  leasehold  premises,  together  with 
the  trade  fittings  and  fixtures  thereon,  be  sold  with  the  approbation  of 
the  Judge." — And  it  is  ordered  that  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  credit  of  this  action,  R,  v.  P.,  to  an  aooonnt  to 
be  entitled  *'  Proceeds  &c.  subject  to  further  order." — And  it  is  ordered 
that  the  following  account  be  taken,  namely,  an  account  of  all  partneir- 
ship  dealings  &c,  [Form  1,  <«/i.].^-^Adjoum  &c. — ^Liberty  to  apply  in 
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Chambers  for  receiver. — Rather  v.  Pikty  V.-C.  8.,  2  July,  1857,  B. 
1360. 

For  decree  dedaring  that  an  inalienable  contract  with  the  Postmaster- 
General  was  a  portion  of  the  partnership  assets,  and  that  the  Fit  and  Deft 
were  entitled  to  the  profits  in  certain  shares  and  propoitionB,  and  directing 
an  account  of  the  partnership  estate,  and  that,  in  taking  such  account,  the 
Deft  was  to  be  debited  with  tne  Pit's  share  of  ^e  value  of  the  contract,  see 
AmU^  V.  Bolton,  M.  E.,  22  July,  1872,  A.  2371 ;  14  Eq.  430. 

For  decree  declaring  that,  notwithstanding  account  and  voucher  signed 
by  him.  Pit  was  entitled  to  his  share  of  the  goodwill,  and  giving  liberfy  to 
surcharge  and  falsify  the  account  so  signed,  and  directing  sale  or  payment  of 
the  value  of  the  goodwill  by  Defts  at  their  option,  see  Barrow  v.  B.^  M.  B., 
26  Nov.  1872,  A.  2961 ;  27  L.  T.  433. 

For  form  of  advertisement  of  sale  of  goodwill,  where  a  surviving  partner 
intends  to  carry  on  a  similar  business,  see  Johnson  v.  Ilelhly,  L.  JJ.,  21  Dec. 
1864  ;  2  D.  J.  ft  S.  446 ;  13  W.  B.  38. 

And  for  inquiries  as  to  goodwill,  see  Smith  v.  Everett,  27  Beav.  456 ;  and 
Bee  decree  in  Cook  v.  Collingridge,  Ih, ;  and  for  order,  on  appeal,  striking  out 
a  direction  to  include  goodwill  in  the  account,  see  Steuart  v.  QladsUme,  C.  A., 
4  March,  1879,  B.  619 ;  10  Ch.  626. 

For  decree  declaring  that  the  words  "  stock  belonging  to  the  partnership  " 
of  a  firm  of  ironmasters  included  and  denoted  the  partnership  business,  and 
the  ironworks,  with  all  the  houses,  lands,  mines,  and  premises  adjoining 
and  belonging  to  the  partnership,  together  with  the  machinery  and  apparatus 
attached  thereto,  and  all  the  stock-in-trade,  implements,  tools,  and  other 
property  belonging  to  the  business,  and  that  the  exclusive  right  to  use  the 
traae-mark  belonging  to  the  partnership  was  part  of  the  property  of  the 
partnership,  and  ought  to  be  included  in  the  valuation,  and  that  the  goodwill 
of  the  business  of  the  partnership  ought  also  to  be  valued,  and  was  to  be 
valued  on  the  footing  of  the  surviving  partner  being  at  liberty  to  set  up  and 
<5arry  on  the  same  business  as  that  of  the  partnership,  see  Hall  v.  BarrowSf 
li.  C,  21  Dec.  1863 ;  4  D.  J.  &  S.  160 ;  3  K.  B.  263 ;  followed  in  Reynolds  v. 
Bullock,  47  L.  J.  Ch.  773 ;  39  L.  T.  443 ;  26  W.  B.  678 ;  and  see  Levy  v. 
Walker,  10  Ch.  D.  436,  0.  A. 

For  decree,  in  suit  by  one  of  surviving  partners  of  a  firm  of  solrs  against 
the  ezors  of  a  deceased  partner  and  me  other  survivors,  continuing  the 
receiver  appointed  by  a  former  order,  and  for  winding  up  the  partnership 
and  taking  the  accounts,  and  as  to  ihe  right  of  the  exors  and  surviving 
partners  to  the  account  books,  letter  books,  deeds  and  papers  belonging  to 
the  deceased,  in  respect  of  business  originally  carried  on  oy  him  alone,  or 
as  member  of  former  firms,  and  the  other  pajjers,  with  directions  as  to  the 
custody  and  delivery  of  the  papers,  &c.,  subject  to  any  directions  of  the 
clients,  and  without  prejudice  to  any  existing  lien,  and  if  necessary  for  an 
inquiry  how  they  ought  to  be  disposed  of,  and  directions  for  the  receiver 
to  make  out  bills  of  costs,  and  get  in  the  debts  of  the  partnership,  see  Bauh' 
iinson  v.  Mom,  Y.-C.  W.,  23  March,  1861,  B.  670 ;  and  for  further  order  as 
to  the  right  to  Mpers,  &c.,  S.  C,  V.-O.  W.,  21  June,  1861,  B.  1337 ;  9  W.  B. 
733 ;  30  L.  J.  Ch.  797 ;  7  Jur.  N.  S.  1063 ;  4  L.  T.  619,  aup.  Vol.  I.  n.  763. 

For  decree  directing  partnership  accounts  of  a  firm  of  bankers,  wnere  the 
accounts  had  been  kept  at  compound  interest  and  simple  interest  was  ordered, 
Bee  Bate  v.  Bobtne,  M.  B.,  12  Feb.  1863,  A.  1279 ;  32  Beav.  85. 

For  decree  directing  partnership  accounts  of  six  successive  banking  firms, 
declaring  that  their  liability  was  reflated  by  a  special  deed  of  trust  oy  way 
of  indemnity,  and  directing  an  inqiury  as  to  me  commencement  and  termina- 
tion of  the  &^  of  such  partnerships,  and  the  relative  shares  and  interests  of  the 
partners  therein ;  an  account  of  the  rents,  interest,  and  proceeds  of  tiie  real 
and  nersonal  estate  comprised  in  the  trust  deed,  and  the  like  accounts  as  to 
the  nve  other  partnerships ;  an  inquiry  whether  anything,  and  what,  was  due 
on  the  securify  of  the  deed,  and  whether  any,  and  what,  property  was  now 
aabject  to  the  trusts  of  it ;  an  inquiry  whether  anvthing,  and  what,  was  due 
from  or  to  each  of  the  six  partnerships  respectively,  and  a  declaration  that 
the  several  co-partners  durmg  the  respective  periods  of  the  six  partnerships 
^were  jointly  and  severally  liable  for  the  sums  which  should  be  found  due 
tram  them,  wi^  directions  as  to  payment,  see  Mann  v.  Kendall,  Y.-C.  G., 

VOL.  in.  7  a 
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3  July,  1868»  B.  2121.  And  see  subsequent  order  on  appeal  as  to  mode  of 
taking  aocounts,  L.  J.  G.,  11  March,  1870,  B.  854. 

For  decree  winding  up  a  partnership  in  Hayti,  and  taking  aooonnts  of 
agency  transactions  between  the  partaiership  and  a  Liveipool  firm,  see 
Maunder  v.  Lhyd,  V.-O.  W.,  24  Nov.  1862,  B.  2333 ;  2  J.  &  H.  727. 

For  declarations  as  to  the  mode  of  taking  accounts  of  a  partnership  of  com- 
mission and  general  agents,  and  an  order  directing  a  reference  to  accountants 
to  ascertain  and  certify  what  was  due  from  or  to  the  Pit  and  Defts  respec- 
tively, having  regard  to  such  declarations,  with  liberty  to  state  any  circum- 
stances  explanatory  of  their  conclusions,  and  adjourning  further  consideration 
to  be  heard  before  the  Court  of  Appeal  in  Chancery,  after  the  said  accountants 
should  have  made  their  report,  see  Croker  v.  Kre/tf  L.  C,  1  July,  1865,  A. 
1883;  13L.  T.  141. 


3.  Dissolution — Accounts. 

'^  Deolabb  that  the  partnership  in  the  pleadings  mentioned  between 
the  Pit  and  the  Deft  ought  to  be  dissolved  as  from  the  date  of  this 
judgment  [^or  from  the  —  day  of  —  {the  day  on  which  action  commencedy]; 
and  order  and  adjudge  the  same  accordingly ;  And  Let  the  following 
&c. : — 1.  An  account  of  all  dealings  and  transactions  between  the  Fit 
and  the  Deft  as  co-partners  from  the  —  day  of  — ;  2.  An  inquiry  of 
what  the  credits,  property,  and  efEects  now  belonging  to  the  said 
partnership  consist." — Any  settled  account  not  to  be  disturbed. — ^Ad- 
journ &c.— Zttca*  V.  Cutts,  V.-C.  S.,  24  Feb.  1853,  B.  475. 

For  dissolution  from  date  of  filing  of  bill,  Deft  having  absconded,  see  Bland 
V.  Gayford,  V.-C.  S.,  10  March,  1871,  B.  732. 

For  dissolution  from  date  of  decree  in  suit  by  a  lunatic  and  his  committee, 
with  liberty  to  surcharge  and  falsify,  see  Clinch  v.  C,  M.  B.,  13  Jan.  1871, 
A.  73. 

For  an  order  staying  proceedings  until  further  order  under  the  C.  L.  F. 
Act,  1852,  where  a  partoership  has  been  dissolved  by  an  elaborate  agreement 
containing  a  provision  for  aroitration,  with  liberty  to  both  parties  to  apply, 
if  no  award  were  made  before  a  day  named,  and  liberty  to  apply  as  to  costs 
of  application  and  of  suit,  see  Kitchen  v.  Tumbull,  L.  C,  15  Dec.  1871, 
A.  3196 ;  20  W.  R.  254. 

For  injunction  restraining  breach  of  agreement  for  dissolution,  see  Scoti 
v.  8.,  y.-C.  W.,  13  Dec.  1866,  16  L.  T.  143. 

For  interlocutory  injunction  restraining  drawing  out  of  capital  bv  the  Deft 
partner  pending  a  suit  for  dissolution,  see  Lemann  v.  BergerfV.'G*  H.,  24  Feb. 
1876,  B.  530,  sup.  Vol.  I.,  Form  2,  p.  692 ;  Qarrett  v.  Moore,  Form  8,  p.  G^, 
M.  S. 

For  injunction  to  restrain  one  partner  from  employing  the  assets  or 
pledging  the  credit  of  the  partnership  in  carrying  on  Dusiness  in  the  fonner 
partnership  premises,  imder  a  lease  in  the  renewal  of  which  his  co-partner 
had  refused  to  concur,  see  Clements  v.  Norris,  20  Feb.  1878,  A.  414 ;  8  Ch.  D. 
129,  C.  A. 


4.  Dissolution  from  Time  of  Notice — Renewed  Lease,  Partnership 
Assets — Accounts — Inquiry  as  to  most  beneficial  Mode  of  8ak^ 
and  if  as  a  going  Concern,  or  as  vx>und  up — Sale. 

'^  Deglabe  that  the  partnership  in  the  pleadings  mentioned,  called 
the  —  Co.,  is  to  be  deemed  dissolved  as  from  the  —  day  of  — ,  the 
date  of  the  notice  of  dissolution  given  by  Messrs.  — ,  as  the  solrs,  and 
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on  belialf  of  the  Defts  F.  and  M.,  as  in  the  pleadings  mentioned ;  And 
Declare,  that  the  renewed  leases  of  the  freehold  mines,  lands,  and 
premises  in  such  leases  respectively  comprised,  granted  by  &c.,  the 
lespective  lessors  to  the  Defts,  dated  respectiyely  &c.,  are  in  equity 
assets  of  the  said  partnership  firm ;  And  Let  the  following  &c. : — 1.  An 
aooonnt  of  the  partnership  dealings  between  &c.,  all  severally  deceased, 
and  the  Pit  and  the  Defts  respectively,  since  the  grant  by  &c.  of  the 
lease  dated  &o.,  and  including  in  such  accoimt  all  dealings  with  the 
partnership  assets,  property,  and  estates,  since  the  date  of  the  dissolu- 
tion; 2.  An  inquiry  of  what  the  partnership  estates,  property,  and 
effects  now  consist  [and  in  what  manner,  and  upon  what  terms  and 
conditions,  the  same  may  be  sold  most  beneficially  for  all  parties 
interested  therein,  and  whether  as  a  going  concern,  or  as  one  finally 
wound  up] ;  3.  And  Let  the  said  partnership  estates,  property,  and 
effects,  be  sold,  with  the  approbation  of  the  Judge,  in  such  manner  and 
tipon  such  terms  and  conditions  as  shall  appear  to  be  most  beneficial 
for  the  parties  interested  therein." — ^Receiver. — Adjourn  &c. — Clegg  v. 
fUhwicky  M.  B.,  2  June,  1852,  A.  1103;  and  see  Cooky.  CoUingridge^ 
Jac.  621.  The  above  decree  was  appealed  from,  and  an  order  taken 
by  arrangement ;  and  see  Form  33,  Vol.  I.,  p.  764 ;  Lee  v.  Jonea^  3  Jur. 
N.  8.  954 ;  also  Page  v.  Slade,  33  W.  R.  701 ;  52  L.  T.  961 ;  54  L.  J. 
Ck.  1131;  following  Class  v.  Marshall,  North,  J.,  33  W.  B.  409, 
omitting  words  in  brackets  at  the  end  of  inquiry  2. 

For  similar  decree,  with  direction  for  receiver  to  pay  proceeds  of  sale  into 
Court,  the  same  to  be  apportioned  in  Chambers,  havmg  re^rd  to  result  of 
accounts,  and  for  payment ;  and  restraining  Deft  from  incumng  any  liability 
in  respect  of  the  partnership.  Bee  Oregory  v.  ffal/ord,  Y.-C.  M.,  31  Jan.  1871, 
A.  260. 

For  an  inquiry  whether  either  of  the  parties  had  sustained  any  and  what 
damages  by  reason  of  aUeged  breaches  of  the  partnership  articles,  or  mis- 
conduct on  the  part  of  the  other,  wluch  the  other  ought  to  pay,  see  Fairlie  v. 
Bunbtiry,  V.-C.  H.,  20  July,  1876,  A.  1514 ;  Marshall  v.  if.,  Y.-C.  B.,  28  Jan. 
1871,  B.  220. 

For  decree  for  dissolution  of  a  firm  of  colliery  owners,  with  inquiries 
whether  any,  and  what,  sum  ought  to  be  allowed  to  the  Deft  in  respect  of 
expenditore  upon  the  partnership  property,  and  upon  what  footing  the  plant 
and  stock-in-trade  was  to  be  valued,  and  directmg  valuation  accordingly, 
and  a  sum  to  be  fixed  as  a  "tentale"  rent,  see  Burdon  v.  Barkua^  Y.-C.  S., 
13  Dec.  1861,  A.  2334 ;  3  Gift.  433 ;  5  L.  T.  573. 

For  decree  declaring  partnership  dissolved,  on  notice  given  to  a  lunatic 
partner,  as  from  a  day  therein  mentioned,  with  inquiry  as  to  the  value  of  the 
goodwill  of  a  banking  business,  and  special  directions  and  aUowances,  see 
MeUersh  v.  Keen,  27  Beav.  241. 

^  For  order  directing  the  Fit  and  Defts  respectively  to  be  credited  with 
simple  interest  on  the  balances  due  to  them  respectively  from  the  partnership 
on  the  day  of  the  dissolution  for  on  so  much  of  sudi  oalances  as  might  not 
afterward  have  been  satisfied)  at  the  rate  of  5/.  p.  c.  per  ann.,  without  rests, 
0ee  Barfifld  v.  Loughborough,  Li.  C,  5  Nov.  1872,  A.  2722 ;  8  Ch.  8. 

For  order  on  further  consideration,  declaring  that  the  debts  and  liabilities 
of  the  partnership,  except  the  salary  of  one  Deft,  an  infant  partner,  ou^ht  to 
be  paia  and  discharged  out  of  the  partnership  assets,  the  losses  to  be  borne 
tnr  the  Fit  and  the  other  Deft,  and  that  the  same  Deft  was  liable  to  pa^  to 
tne  PU  any  deficiency  resulting  from  a  realisation  of  the  assets,  after  playing 
the  debts,  and  order  that  he  pay  the  same,  the  salair  of  the  Deft,  the  iimmt 
partner,  being  disclaimed  by  nim,  not  to  be  paid,  see  Wright  v.  Tanner^ 
y.-C.  8.,  9  llarch,  1869,  B.  908 ;  20  L.  T.  431. 
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For  an  order,  when  business  had  been  carried  on  after  the  date  of  the 
decree  for  dissolution  and  sale,  until  a  sale  could  be  effected,  declaring  tiliat 
interest  ought  not  to  be  allowed  upon  the  amounts  of  the  partners'  capital  at 
the  date  of  the  decree,  and  directing  division  and  apportionnient  of  funds  in 
Court  accordingly,  see  Watney  y.  WdU,  L.  C,  7  Feb.  1867,  B.  601 ;  2  Ch. 
254. 

6.  Sale  08  Gfoing  Concern. 

'*  Let  the  business  of  grocers  &o.,  carried  on  at  &c.  by  the  Fit  and 
Defts  under  the  style  or  firm  of  &c.,  with  the  goodwill,  aaaets,  and 
effects  thereof  be  sold  as  a  going  concern,  with  the  approbation  of  the 
Judge,  and  the  Pit  and  Defts  are  respectively  to  be  at  liberty  to  bid  at 
such  sale." — Direction  for  payment  of  purchase-money  into  Comi 
[Form  2,  sup.  p.  2166^.— Metcalfe  v.  Brtg(fs,  V.-C.  M.,  17  May,  1877, 
B.  1290. 

For  subseq^uent  order,  allowing  the  Fit  as  purchaser  at  the  price  of  £ — ^ 
and  giving  directions  for  payment  of  purchase-money,  see  8,  &.,  Y.-C.  M., 
21  June,  1877,  B.  1877. 

6.  Return  ofPretmum — Occupation  Rent 

''  Declare  that  the  Fit  is  entitled  to  be  credited  in  acconnt  ^th  a 
return  of  a  proportionate  part  of  the  premium  of  £ —  calculated 
according  to  the  shortened  term  mentioned  in  the  memorandum  of  &c. 
in  the  pleadings  mentioned,  together  with  interest  at  the  rate  of  £4 
p.  c.  per  ann.  from  the  —  of  — ;  And  Let  &c. — 1 .  An  account  of  what 
is  due  to  the  Fit  in  respect  of  the  proportionate  part  of  the  said  sum 
of  £ —  and  interest ; "  2.  Account  of  partnership  dealings  and  trana- 
actions  &c.  [Form  1,  sup,'] ;  3.  '^  An  inquiry  whether  any,  and  what, 
occupation  rent  should  be  charged  against  the  Deft  in  respect  of  his 
occupation  of  the  leasehold  premises  and  fixtures  in  the  pleading! 
mentioned  since  the  said  —  of  — ." — No  costs  on  either  side. — ^Ad- 
journ &c.— Wilson  V.  Johnstone,  V.-C.  W.,  30  July,  1878,  B.  2405  ;  16 
Eq.  613. 

For  declaration  that  the  Fit  was  entitled  to  a  return  of  such  a  part  of  tiia 
premium  as  bore  the  same  proportion  to  the  total  amount  of  premium  paid 
Dy  him,  as  the  unexpired  period  of  the  term  of  seven  years  bore  to  ttxe  wnoie 
term,  see  Atwood  y.  Maude,  L.  G.  &  L.  J.  S.,  11  March,  1868,  A.  686; 
3  Ch.  369 ;  and  see  also  Pease  v.  Hewitt,  M.  B.,  23  April,  1862,  B.  744;  31 
Beav.  22. 

And  for  a  similar  decree,  where  the  premium  was  partly  paid,  dedaiiitf 
that  the  Fit  ought  to  be  debited  with  the  xmpaid  portion,  and  credited  wiS 
such  a  proportion  of  the  whole  premium  as  was  reasonable  and  nroper» 
haying  regard  to  the  fact  that,  &c.,  and  directing  an  inquiry  what  would  bea 
proper  sum  to  be  so  credited  to  the  Fit,  see  McKenna  v.  Parkes,  V.-C.  K., 
26  Nov.  1866,  B.  2560;  16  W.  R.  217 ;  15  L.  T.  500. 

7.  Fkirthef*  Consideration — Premium — Plaintiff  entitled  to  Stod'-m' 

TradCy  Sfc. — Indemnity  to  Defendant, 

This  action  coming  on  for  further  consideration  &c.,  Declare  that 
the  Fit  is  entitled  to  the  whole  of  the  premium  of  £500  in  the  agvee- 
mont  dated  &c.  mentioned  and  unpaid ;  Let  the  Deft  pay  to  the  Fit 
£96  :  2s.  Id.,  being  the  balance  of  the  said  £500,  after  deduction 
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£227  :  5s.  certified  to  be  due  to  the  Deft  on  aocount  of  capital 
brought  in  by  the  Deft,  and  £176  :  12«.  5d.j  the  one-eighth  share  of 
the  Deft  in  the  profits  of  the  partnership  business  in  the  pleadings 
mentioned ;  Declare  that  the  Pit  is  entitled  to  the  stock-in-trade  and 
goodwill  of  the  said  business ;  And  Let  the  Pit  indemnify  the  Deft 
against  all  costs  and  against  all  the  debts  certified  to  be  due  from  the 
Bald  partnership. — Liberty  to  Deft  to  apply  in  Chambers  as  to  such 
ukdeijmity.—BluckY.  Capstiek,  Fry,  J.,  29  July,  1879,  A.  2169;  S.  C, 
12  Oh.  D.  863. 


8.  Application  of  Fund  in  Court  in  Partnership  Action. 

Discharge  the  receiver  and  manager;  And  Let  him  lodge  the 
balance  of  (£167:  Os.  7(/.)  certified  to  be  due  from  him  in  Court  as  directed 
by  the  schedule  hereto ;  Deal  with  the  fund  so  to  be  lodged  and  the 
funds  in  Court  as  directed  by  the  said  schedule,  the  sum  of  (£649 :  28,  id.) 
therein  mentioned,  being  the  amount  of  the  debt  by  the  Master's 
certificate  certified  to  be  due  to  the  Pit,  and  the  sum  of  (£600  :  7s.  Id.) 
in  the  said  schedule  also  mentioned,  being  the  difference  between 
(£1,405  :  2s.  \\d.)  by  the  said  certificate  certified  to  be  due  to  the  Pit 
and  (£804  :  \Ss.  Ad.)  thereby  certified  to  be  due  to  the  Deft  from  the 
partnership. — Tax  costs  of  action.  And  it  appearing  that  the  residue 
of  the  said  funds  in  Court  and  interest,  after  making  the  payments, 
thereby  directed  to  the  Pit,  will  be  insufficient  for  payment  in  full  of 
the  said  costs ;  Let  the  taxing  master  apportion  such  residue  and 
interest  rateably  between  the  Pit  and  Deft  in  proportion  to  the  respec- 
^Te  amounts  of  their  said  costs  when  taxed ;  And  the  Court  being  of 
opinion  that  the  a^regate  amoimt  of  the  balance  of  such  costs  left 
unsatisfied  after  the  payment  directed  by  the  said  schedule  in  respect 
thereof  ought  to  be  borne  by  the  Pit  and  Deft  equally;  Let  the 
taxing  master  certify  what  sum  is  due  from  either  of  the  parties  to  the 
other  in  respect  thereof;  And  Let  such  sum  be  paid  by  the  party 
from  whom  to  the  party  to  whom  the  same  shall  be  certified  to  be  due 
within  (7)  days  after  the  date  of  such  certificate. — Liberty  to  apply  as 
to  getting  in  the  outstanding  book  debts  enumerated  in  the  (first) 
schedule  to  the  said  certificate  and  generally. 

LODOMENT  Aim  PAYMENT  SCHEDULE. 

In  the  High  Court  of  Justice, 

Chancery  Diyision.  Date  of  Order,  8th  May,  1894. 

RossY.  White.     1891.     E.     462. 

Ledger  Credit.    As  above. 

I. — Lodgment. 


Fntiadtt*  of  FonAi  to  be  Lodged. 

Penon  to  nuke  the  Lodgment. 

Amounts. 

Money. 

Rmoritlee. 

£      9.d. 

167  0  7 

£     9,    d. 
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n. — Payment, 

Funds  to  be  dealt  with  in  Court:  £7 :  19«.  2d.  cash;  £24  :  Ot.  \d. 
money  on  deposit;  £1,180 :  9«.  %d.  New  Oonaols,  and  fund  to  be 
lodged  as  above. 


Putionlan  of  Fftymenti,  T^nasf en  or 

Payees  aad  Tnuuf ereee  or 
Separate  Aoooimte. 

other  Opemtions  ordered. 

Hcney 

flocinitJBi 

Sell  the  New  GoiiboIb. 

Pay  £649 :2«.  id,  and  interest  on 
£541 :  13«.  U,  part  thereof  at  £6 
p.  c.  per  ann.  from  (26  Feb.  1894) 

Pay  , 

•  •  •  fl 
HtJ.B. 

The  same  • 

£  9.  d, 

•  • 

600  7  7 

£     c.^ 
1,180  9  8 

Oat  of  residae  of  funds  and  interest — 
'  Pay  amounts  to  be  apportioned  in 
respect  of  costs  to  m  taxed  tmder 
this  order. 

—Ro88  V.  White,  Kekewich,  J.,  8  May,  1894,  B.  770;  8.  C,  C.  A., 
13  July,  1894,  B.  950;  (1894)  3  Ch.  326, 


9.  Special  Case — Instruction  to  Arbitrator  to  consider  Question  of 

Chodwill — Right  to  solicit  Customers. 

This  special  case  stated  for  the  opinion  of  the  Court  pursuant  to 
sect.  19  of  the  Arbitration  Act,  1889  &c..  This  Court  is  of  opinioa 
that  under  Article  [8]  of  the  Articles  of  Partnership  set  forth  in  the 
[1st]  Schedule  to  the  said  special  case  or  otherwise  the  Arbitrator 
ought  to  consider  the  question  of  goodwill,  and  set  a  yalue  upon  the 
goodwill  (if  any)  which  he  may  consider  to  have  been  attached  to  the 
business  at  the  death  of  the  said  E.  D.,  and  that  in  considering'  the 
question  of  goodwill  the  Arbitrator  should  appraise  the  yalue  (if  any) 
thereof  on  the  footing  that  if  it  were  sold  the  said  R.  J.  M.  {one  of  ike 
parties  to  the  arbitration)  would  be  at  liberty  to  carry  on  a  rival  busi- 
ness, but  without  any  right  to  solicit  any  person  who  was  a  customer 
of  the  old  firm  prior  to  the  death  of  the  said  E.  D,  to  continue  to  deal 
with  the  said  B.  J.  M.  or  not  to  deal  with  the  purchaser,  and  on  the 
footing  that  if  it  were  sold  the  said  B.  J.  M.  would  not  be  entitled  to 
carry  on  business  under  the  name  of  L.  and  D. ;  And  that  the  Arbi- 
trator ought  not  to  have  received  any  evidence  as  to  the  custom  alleged 
in  the  said  special  case,  or  as  to  any  of  the  matters  referred  to  in 
paragraph  [7]  of  the  said  special  case. — Re  David  and  MattJkews, 
Homer,  J.,  24  Jan.  1899,  A.  337  ;  (1899)  1  Gh.  378. 
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10.  Action  by  Mortgagee  of  Share  to  enforce  his  Security  on  DiS' 
solution — Declaration  of  Rights  of  Mortgagee — Partnership  Acty 
1890,  s.  31,  sub-as.  1,  2. 

Dbclabe  that  the  partnership  in  the  pleadings  mentioned  between 
the  Defts  was  dissolved  as  from  the  (30th  June,  1899),  and  that  the  Fit 
\_fnortgctgee  of  the  share  of  the  Deft  W,  S,  W,  in  the  partnership]  is 
entitled  to  a  charge  on  the  share  and  interest  of  the  Deft  W.  S.  W.  in 
the  assets  of  the  partnership  business  as  on  the  (dOth  June,  1899) 
[^daie  on  which  partnership  dissolved  by  indenture  between  the  partners'}, 
for  the  amount  which  shall  be  certified  to  be  due  to  ^im  under  the 
account  numbered  1 ;  And  Let  the  following  accounts  and  inquiry  be 
taken  and  made,  that  is  to  say : — 1.  An  account  of  what  is  due  to  the 
Pit  under  or  by  virtue  of  the  said  indenture  dated  &c. ;  2.  An  inquiry 
of  what  the  share  and  interest  of  the  Deft  W.  S.  W.  in  the  assets  of 
the  said  partnership  business  consisted  at  the  date  of  the  dissolution 
of  the  said  partnership ;  3.  An  account  of  all  dealings  and  transactions 
between  the  Defts  as  co-partners  as  from  the  (30th  June,  1899). — 
Accounts  and  inquiry  suspended  pending  the  appeal  of  the  Deft  D.  D. 
from  this  judgment. — Deft  D.  D.  to  pay  Fit's  costs  of  action  down  to 
and  including  this  judgment,  to  be  taxed. — ^Adjourn  further  considera- 
tion.— ^Beserve  question  by  whom  subsequent  costs  are  to  be  borne. — 
liberty  to  apply. — Watts  v.  Driscolly  ParweU,  J.,  13  March,  1900, 
B.  1076;  W.  N.  (00)  77;  S.  C,  C.  A.  80  Nov.  1900,  B.  3947;  (1901) 
1  Gh.  294. 


11.  Trade  Union — Distribution  of  Unexpended  Funds  among  Different 

Classes  of  Members  on  Dissolution, 

The  application  of  the  Fits  [^the  trustees  of  the  society]  by  originating 
sninmons  &c.  Appoint  for  the  purpose  of  this  application  the  Deft 
8.  B.  to  represent  all  male  members  of  the  above-named  F.  and  T. 
A.  T.  P.  Society  who  are  interested  in  contending  that  all  members 
other  than  transferees  are  entitled  to  share  equally  in  the  funds  of  the 
Baid  aodeiy,  and  the  Deft  T.  M.  to  represent  the  members  of  the  said 
Bocieiy  who  are  interested  in  contending  that  the  share  of  each  member 
varies  according  to  the  length  of  the  term  of  membership  of  such 
member  pursuant  to  Bule  37  of  the  rules  of  the  said  society,  and  the 
Deft  M.  L.  to  represent  the  members  of  the  said  society  in  its  rules 
known  and  described  as  transferees  interested  in  contending  that  all 
members  of  the  said  society  are  entitled  to  share  equally  in  the 
tnnds  of  the  said  society.  Declare  that  the  surplus  funds  in  the  hands 
of  the  trustees,  after  providing  for  the  costs  of  this  application  and 
the  costs  of  the  liquidation,  ought  to  be  divided  among  the  persona 
who  were  the  members  of  the  said  society  at  the  date  of  its  dissolution 
in  proportion  to  the  amounts  actually  contributed  by  such  members  to 
^  funds  of  the  said  soc^^ty,  excluding  all  fines  and  payments  made 
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by  them  other  than  ordinary  contributions,  and  without  taking  into 
account  any  sums  received  by  them  from  the  said  society.  And  Let 
the  trustees  retain  and  pay  the  costs  of  all  parties  of  action  as  between 
solr  and  client,  to  be  taxed,  out  of  the  funds  in  their  hands  and  divide 
the  residue  of  such  funds  in  accordance  with  the  foregoing  declaration. 
— ^Liberty  to  apply :  Re  Printers  and  Transferees  Amalgamated  Trad^ 
Protection  Society,  Byrne,  J.,  1  June,  1899,  B.  1918,  (1899)  2  Ch.  184. 

The  decision  in  this  case  was  based  upon  the  principle  of  resulting  trust  ss 
enunciated  in  Cunnacky.  Edwards,  (1895)  1  Ch.  489 ;  (1896)  2  Gh.  679,  C.  A. ; 
and  other  cases  cited  aup.  p.  1700. 


NOTES. 

JUBISDIOnON. 

There  are  "  three  circumstances  any  one  of  which  will  give  jurisdiction  to 
the  tribunals  of  the  country  to  take  cognizance  of  the  matter.  The  first 
is  where  the  Deft  is  within  the  jurisdiction  of  the  Court.  The  second  is, 
where  the  subject-matter  in  dispute  is  situate  within  the  jurisdiction  of  the 
Court.  And  the  third  is,  where  the  contract  in  question  was  entered  into 
within  the  jurisdiction  of  the  Court.  By  the  word  'jurisdiction'  I  mean 
territorial  jurisdiction,  the  topographical  mnits  within  which  the  oompulsoiy 
process  of  the  Court  operates:  *'  M.  B.,  in  Coohney  v.  Anderson^  31  Beav. 
462;  and  see  5.  C,  1  D.  J.  &  S.  365;  Maunder  v.  Lhyyd,  2  J.  &  H.  718; 
O.  XI.  1,  2.  Although  the  decision  of  L.  C.  Westbury  in  Coohney  v.  And^^ 
son,  1  D.  J.  &  S.  365,  was  not  followed  in  Drummond  y.  D,,  2  Ch.  32,  the 
principles  above  stated  remain  unaffected. 

As  to  service  of  writ  on  a  foreign  partnership  carrying  on  business  in  this 
country,  v.  siip.  Vol.  I.  p.  12. 

As  to  transfer  of  an  action  for  partnership  accounts  from  the  Kinp:*s  Boich 
Division  to  Chancery  Division  on  the  ground  that  the  King^  Bench 
Division  has  not  smtable  machinery  for  the  convenient  taking  of  sudi 
accounts,  see  Leslie  v.  Clifford,  50  L.  T.  590 ;  sup.  Vol.  I.,  p.  829. 


AOOOUNT. 

Right  to  General  Account.^ — Semhle,  the  right  to  have  an  account  of  a  part- 
nership taken  by  the  Court  is  barred  in  aU  cases  in  six  years  from  the  dale 
of  dissolution  or  determination  of  the  partnership :  Knox  y.  Oye^  L.  B.  5 
H.  L.  656 ;  Noyes  v.  Crawley,  10  Ch.  D.  31 ;  Friend  v.  Young,  (1897)  2  Ch. 
421 ;  but  see  MillingUm  v.  Holland,  18  W.  E.  184 ;  MiU^  v.  M.,  8  Eq.  499. 

/SectM, where  after  the  determination  of  a  partnership  by  death  the  aoooonts 
have  been  carried  on  into  a  new  partnership  without  interruption  or  settle- 
ment: Betjemann  v.  B.,  (1895)  2  Ch.  474,  C.  A. 

And  as  each  co-partner  is  entitled  to  rely  on  the  good  &ith  of  the  others, 
concealed  fraud  precludes  any  defence  grounded  on  lapse  of  time :  Be^ematm 
V.  B,,  sup. 

And  generally,  by  analogy  to  the  Statute  of  Limitations,  a  partner  cannot 
sue  in  respect  of  his  interest  after  non-claim  during  a  period  of  six  years : 
Rule  v.  Jewell,  18  Ch.  D.  660 ;  but  time  does  not  begin  to  run  against  him 
until  there  has  been  some  act  of  exclusion  on  the  part  of  the  firm :  Barton  r. 
N.  Staffordshire  Ry.  Co,,  38  Ch.  D.  458;  e.g.,  a  forfeiture  of  his  shares 
though  not  regularly  made :  Rule  v.  Jewell,  sup.  In  the  case  of  a  dividend, 
time  begins  to  run  against  the  shareholder  from  the  declaration  of  tiie 
dividend  by  the  co. :  Re  Severn  and  Wye,  <fec.  Ry.  Co.,  (1896)  1  Ch.  6d9  B. 

A  suit  for  a  general  account  of  a  paurtnership  can  only  be  sustained  with  a 
view  to  a  dissolution :  Loscombe  v.  Russell,  4  Sim.  8 ;  unless  the  Deft  has 
improperly  attempted  to  force  the  Pit  to  a  dissolution :  Fairihome  v.  Weskm^ 
3  Ma.  387 ;  or  unless  all  the  partners  cannot  be  made  parties :   WaUworik  t* 
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Holt,  4  'M.J,  &  G.  619 ;  but  a  suit  may  be  brought  for  an  account  of  past 
partnership  transactions,  or  a  particular  transaction,  without  claiming  a 
aiBsolution :  Richards  v.  Davies,  2  Buss.  &  M.  347 ;  Fawcett  v.  WhUehoueet  1 
Buss.  &  M.  132  ;  Piercy  v.  Fymiey,  \2  Eq.  69. 

In  taking  the  accounts,  tne  uniform  custom  of  the  partnership  will  be 
followed,  either  as  putting  a  construction  upon  the  parmership  articles,  or 
as  evidence  of  an  agreement  between  the  partners :  Exp,  Barber,  5  Oh.  687 ; 
Coventry  v.  Barclay,  3  D.  J.  &  S.  Z2Q\  Hunter  v.  pawling,  (1893)  1  Oh.  391. 

Semble,  the  books  of  the  partnership  are  admissible  in  evidence  for  and 
against  partners  and  their  estates :  Lodge  v.  Prichard,  3  D.  M.  &  Q.  906 ; 
I^dl.  523. 

Whether  under  an  order  for  ordinary  accounts  and  inquiries  relating  to 
partnership  dealings  and  transactions  a  question  of  fraudulent  withdrawal  of 
moneys,  and  a  dami  for  interest  thereon,  might  not  be  raised,  qwxre :  Barber 
V.  Madertll,  12  Gh.  D.  534 ;  observing  on  Job  v.  /.,  6  Gh.  D.  662 ;  and  Mayer 
▼.  Murray,  8  Oh.  D.  424. 

A  partnership  in  a  bookmakin^  and  betting  business  is  not  illegal,  as  such 
a  business  can  be  carried  on  without  contravening  the  Betting  Act,  1853 
n6  &  17  y.  c.  119),  s.  3,  by  usine  a  *'  place  "  for  the  purpose  of  betting,  and  the 
met  that  collateral  acts  of  an  illegal  Kind  have  been  done  by  one  partner  in 
the  course  of  such  business  will  not  deprive  the  other  partner  of  his  right  to 
an  account:  Thwaites  v.  CouUhwaite,  (1896)  1  Gh.  496;  and  see  Harvey  v. 
Hart,  W.  N.  (94)  72  ;  Thamas  v.  Suiters,  (1900)  1  Gh.  10,  G.  A. ;  Saffery  v. 
Mayer,  (1901)  1  Q.  B.  11,  G.  A. ;  but  upon  the  taking  of  such  an  account 
questions  may  arise  (under  the  Gaining  Acts,  1845  and  1892,  or  otherwise)  as 
to  particular  winnings  earned  by  illegal  practices :  Thwaitea  v.  CouUhwaite, 
(1896)  1  Ch.  496;  Saffery  v.  Mayer,  (1901)  1  Q.  B.  15,  17,  G.  A. 

Duty  of  Partner B  to  account,'] — ^By  the  Partnershij)  Act,  1890,  s.  28,  "part- 
ners are  bound  to  render  true  accounts  and  full  information  of  all  things 
affecting  the  partnership  to  any  partner  or  his  legal  representatives.*' 

By  sect.  29,  "  (1.)  Every  partner  must  account  to  tne  firm  for  any  benefit 
derived  by  him  without  the  consent  of  the  other  partners  from  any  trans- 
action concerning  the  partnership,  or  from  any  use  by  him  of  the  partner- 
ship property,  name,  or  business  connection;  (2.)  This  section  appues  also 
to  transactions  undertaken  after  a  partnership  has  been  dissolved  by  the 
death  of  a  partner,  and  before  the  affairs  mereof  have  been  completely 
-wound  up,  either  by  any  surviving  partner  or  by  the  representatives  of  the 
deceased  partner." 

By  sect.  30,  if  a  i)artner,  without  the  consent  of  the  other  partners,  carries 
on  any  business  of  the  same  nature  as  and  competing  with  that  of  the  firm, 
he  must  account  for  and  pay  over  to  the  firm  aU  profits  made  by  him  in  that 
business. 

Where  a  partner  received  a  gratuity  for  business  arising  out  of  partnership 
business,  this  was  held  assets  of  the  partnershin :  Hancock  v.  Heaton,  30  L.  T. 
592 ;  22  W.  B.  680,  784 ;  so,  too,  were  the  offices  of  clerk  to  guai'dians  of 
the  poor,  registrar  of  births,  steward  of  a  manor,  and  treasurer  of  turnpike 
trusts,  under  special  circumstances :  Collins  v.  Jackson,  31  Beav.  645 ;  so,  too, 
was  the  increase  in  value  of  the  fixed  plant  of  a  partnership  which  had  been 
taken  over  from  a  partner  at  a  valuation  and  entered  at  mat  figure  in  the 
books :  Bobinson  v.  Ashton,  20  £q.  25 ;  and  a  mortgage  of  partnership  property 
by  a  partner,  to  secure  a  private  debt,  where  the  mortgagee  had  notice  that 
the  property  comprised  in  the  mortgage  was  partnership  property,  was  post- 
poned to  tlie  claim  of  the  other  partner  for  the  amount  due  on  taking  the 
partnership  account :  Cavander  v.  Bulteel,  9  Gh.  79. 

But  where  a  partner  purchased  a  chattel  on  his  own  account  with  partner- 
ohip  money,  it  was  held  that  the  partnership  had  no  lien :  ]Valton  v.  Butler, 
29  Beav.  428 ;  and  a  lease  of  the  partnership  premises,  acquired  before  the 
oonuncncement  of  the  partnership,  and  includmg  other  property,  was  held 
not  to  be  assets  of  the  partnership:  Burdon  v.  Barkus,  3  Gifit.  412;  and 
an  account  cannot  be  obtained  of  profits  made  by  a  partner  in  a  separate 
trade  (not  carried  on  in  rivalry  with  the  partnership  business,  not  derived 
from  his  connection  with  it,  and  entirely  beyond  the  scope  of  it)  in  breach  of 
a  oovenant  in  the  partnership  articles  not  directly  or  indirectly  to  engage  in 
any  bunneM  other  than  that  of  the  partnership :  Aeu  v.  Benham,  (1891)  2  Gh. 
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294,  0.  A. ;  following  Bean  v.  McDowell,  26  W.  B.  486 ;  8  Ch.  D.  345 ; 
Lind.  322  (but  an  injunction  was  granted  to  restrain  such  partner  for  making 
use  of  the  firm  name  for  his  own  purposes). 

A  partner  in  possession  of  partnerstiip  property  is  not  obliged  to  aooount  for 
rents  and  profits  on  the  footing  of  wilful  default :  Rowe  y .  Wood,  2  Jac  &  W.  556. 

But  one  partner  may  have  a  demand  against  another  for  oompensation  for 
negligence  or  fraud:  Bury  v.  Allen,  1  Go\,  589;  Marshall  v.  Jk.,  V.-C.  B., 
25  Jan.  1871. 

In  the  absence  of  fraud  or  special  circumstances,  a  partner  will  not  be  com- 
pelled, in  a  suit  for  account  or  dissolution,  to  make  disooyery  of  the  general 
partnership  accounts  before  the  hearing :  White  v.  Barkery  5  D.  &  8m.  746 ; 
Lockett  y .  i. ,  4  Ch.  336. 

A  partner  receiying  money  on  account  of  himself  and  co-partner  does  not 
act  in  a  fiduciary  capacity  so  as  to  be  liable,  in  case  of  default,  to  imprisoa- 
ment  under  the  Debtors  Act,  1869,  s.  4  (3) :  Piddocke  y.  Burt,  (1894)  1  Qi.  343. 

As  to  the  right  of  a  partner  to  introduce  an  agent  (to  whom  no  reasonable 
objection  can  be  taken)  to  examine  books  and  accounts,  see  Sevan  y.  WM^ 
(1901)  2  Ch.  69,  C.  A. 

Profits,  ascertainment  o/.] — The  prefer  mode  of  ascertaining  profits  is,  to 
ascertain  the  yalue  of  fiie  partnership  property,  and  deduct  the  original 
capital  of  the  partners  (with  mterest  thereon  if  necessary) :  Dinham  y.  Brad-- 
ford,  5  Ch.  519. 

Where  the  partners  had  treated  their  respectiye  shares  of  declared  or 
estimated  profits  of  each  year  as  accretions  to  capital,  it  was  held  that  the 
profits  of  the  last  year  of  the  partnership  could  not  be  so  treated,  and  that 
surplus  assets  should  be  distributed  by  paying  to  each  partner  his  claims  in 
respect  of  capital  standing  to  his  account  at  the  dissolution,  and  the  residue 
or  deficiency  would  be  profits  or  losses,  in  either  case  diyisible  in  the  agreed 
proportions :  Binney  y.  Mutrie,  12  App.  Ca.  160,  165,  166  (where  the  form  of 
judgment  is  fully  stated). 

AlS  to  the  principles  on  which  the  accounts  of  a  trading  co.  should  be  kept, 
and  profits  ascertained  and  carried  to  profit  and  loss  account,  see  Lul>bock  y. 
British  Bk.  of  S.  America,  (1892)2  Ch.  198;  BdUmy.  Natal  Land  Co.,  (1892) 
2  Ch.  124;  Foster  y.  New  Trinidad  Lake  Asphalt  Co.,  (1901)  1  Ch.  208; 
Lind.  396. 

The  presumption  that,  in  the  absence  of  express  stipulation,  losses  must  be 
borne  m  the  proportion  in  which  profits  are  shared  does  not  apply  to  persons 
who  haye  only  an  indirect  participation  in  profits,  e.g.,  participating  p[Jicy 
holders  of  an  insurance  co. :  Be  Albion  Ass.  8oc.,  JSoi^.  Brown,  16  Ch.  D.  83» 
C.  A. 

Construction  of  Partnership  Articles,'] — For  construction  of  partnersh^ 
articles,  or  of  phrases  therem,  in  suits  for  account  or  dissolution,  see  as 
follows : — 
— ^where  no  share  of  assets  specified :  Nelson  y.  Bealby,  5  L.  T.  736  (and  see 

Nmoell  Y.N,1  Eq.  538) ; 
—option  of  purchasing  premises,  '*  taking  the  lease  according  to  the  then 

yalue  thereof"  :  Burfield  v.  Rouch,  31  Beay.  241 ; 
—share  of  deceased  partner,  "with  interest  thereon  in  lieu  of  profits": 

Browning  y.  B.,  31  Beay.  317 ; 
— ''the  said  fourteenth  share  of  the  profits  should  not  be  lees  than  500if. 

per  ann." :  Croker  y.  Kreeft,  13  L.  T.  136 ; 
— **  do  any  act  to  the  discredit  or  injury  of  sudi  co-partnership  " :  Swap  v. 

Milford,  18  L.  T.  142;  16  W.  E.  554 ; 
— ^indemnity  against  partnership  liabilities :  Qrylls  y.  G.,  18  W.  B.  85 ; 
— *'  accounts  not  to  be  re-opened  unless  some  manifest  error  to  the  amount 

of  100?.  be  discoyered '  :  Exp.  Barber,  5  Ch.  687 ; 
— "not  directly  or  indirectly  engage  in  any  other  business":  Cooper  y. 

Page,  34  L.  T.  90 ; 
—"partnership  property  and  effects" :  Reynolds  y.  Bullock,  47  L.  J.  Qu 

773 ;  39  L.  T.  443 ;  26  W.  E.  678  ; 
— "  sums  brought  in  in  cash  '* :  Wood  y.  Scales,  1  Ch.  869 ; 
— share  taken  at  "  amount  appearing  in  last  annual  balance-sheet  signed 

preyiously  to  date  of  retirement  or  death  " :  Hunter  y.  Dowling,  (1893) 

1  Ch-  391 ;  (1898)  3  Oh.  212,  0.  A. 
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Upon  the  oonstraction  of  a  clause  providing  for  payment  off  of  a  deceased 
partner's  share  by  instabnents,  interest  was  to  be  calculated  on  the  "  whole 
principcd  unpaid,  and  not  separably  on  each  instalment,  although  the  latter 
was  tne  nefurest  antecedent  to  the  words  "with  interest  thereon*':  Swing 
Y.  E.yS  App.  Ca.  822. 

Where  tne  articles  provided  that  if  the  business  should  not  be  conducted 
to  the  satisfaction  of  one  partner,  he  should  have  power  to  give  notice  to  the 
other  to  determine  the  partnership,  such  power  was  held  to  be  exercisable  at 
the  will  and  pleasure  of  the  former :  Bussell  v.  B,,  14  Ch.  D.  471. 

A  puiner,  even  in  the  case  of  a  banking[  business,  has  no  power  to  accept 
abares  in  a  co.,  though  fully  paid  up,  in  satisfaction  of  a  debt  due  to  the  firm, 
nor  can  the  Court  confer  any  such  power  on  a  receiver  in  a  partnership  action : 
Niemann  v.  N,,  43  Ch.  D.  198,  C.  A. ;  explaining  and  distinguishing  Weikers- 
heim'a  Can,  L.  B.  8  Ch.  831. 


RiaHTS  OF  ASSiaNEE. 

By  the  Partnership  Act,  1890,  s.  24,  sub-s.  6,  no  person  may  be  introduced 

a  i)artner  without  the  consent  of  all  the  partners. 

By  sect.  31,  *'  (1)  an  assignment  by  any  partner  of  his  share  in  the  partner- 
ahip,  either  absolute,  or  by  way  of  mortgage,  or  redeemable  charge,  does  not, 
as  against  the  other  partners,  entitle  the  assignee,  during  the  continuance  of 
the  partnership,  to  interfere  in  the  management  or  admon  of  the  partnership 
business  or  affairs,  or  to  recjuire  any  accounts  of  the  partnership  transactions, 
or  to  inspect  the  partnership  books,  but  entitles  the  assignee  only  to  receive 
the  share  of  profits  to  which  the  assigning  partner  would  otherwise  be  en- 
titled, and  the  assignee  must  accept  the  accoimt  of  profits  agreed  to  by  the 
porhiers.  (2)  In  case  of  a  dissolution  of  the  partnership,  whether  as  respects 
all  the  partners,  or  as  respects  the  assigning  partner,  the  assi^ee  is  entitled 
to  receive  the  share  of  the  partnership  assets  to  which  the  assigning  partner 
is  entitled,  as  between  himself  and  the  other  partners,  and,  for  the  purpose  of 
ascertaining  that  share,  to  an  account  as  from  the  date  of  the  dissolution.'' 

An  assignment  by  one  partner  of  his  interest  to  another,  without  dis- 
closing the  transaction  to  the  third  partner,  is  not  in  itself  illegal :  Cassels  v. 
Stewart,  6  App.  Ca.  64. 

A  partner  who  has  mortgaged  his  share  cannot  on  dissolution  sell  his 
interest  to  his  co-partner  without  the  consent  of  the  mortgagee,  and  if  he 
affects  to  do  so  the  mortgagee  will  be  entitled  to  an  account  as  from  the  date 
of  the  dissolution :  Watte  v.  Drisooll,  (1901)  1  Ch.  294,  C.  A.,  and  Foim  10, 
mip>  p.  2173. 


DISSOLTJnOK. 

By  the  Partnership  Act,  1890,  s.  32,  "  subject  to  an^  agreement  between 
the  nartners,  a  partnership  is  dissolved :  (a)  if  entered  mto  for  a  fixed  term, 
by  tne  expiration  of  that  term ;  (b)  if  entered  into  for  a  single  adventure  or 
undertaking,  by  the  termination  of  that  adventure  or  undertaking ;  (c^  if 
entered  into  for  an  undefined  time,  by  any  partner  giving  notice  to  the  otker 
or  others  of  his  intention  to  dissolve  the  pai%nership.  In  the  last-mentioned 
case  the  partnership  is  dissolved  as  from  the  date  mentioned  in  the  notice  as 
the  date  of  dissolution,  or,  if  no  date  is  so  mentioned,  as  from  the  date  of  the 
communication  of  the  notice*' :  see  Mdlersh  v.  Kten^  27  Beav.  236. 

By  B.  33,  "Jl)  subject  to  any  agreement  between  the  partners,  every 
partnership  is  oissolved,  as  regards  all  the  partners,  by  the  death  or  bank- 
ruptcy of  any  partner.  f2)  A  partnership  may,  at  the  option  of  the  other 
partners,  be  oissolved  if  any  partner  suffers  his  share  of  the  partnership 
property  to  be  charged  under  this  Act  for  his  separate  debt." 

As  to  the  effect  of  the  death  or  bankruptcy  of  a  partner,  v,  in/,  p.  2188 
et  §eq.  ;  and  for  the  provisions  of  s.  23,  as  to  cnarging  the  share  of  a  partner 
in  execution  of  a  judgment,  v.  sup.  Vol.  I.,  p.  424,  and  »';//.  p.  2199. 

Where  partnership  effects  are  seized,  under  an  execution  against  a  partner, 
and  sold  to  a  stranger,  the  i)artnership  is  dissolved,  but  not  if  the  sale  was  to 
a  partner  poichasing  with  pai-tnerahip  moneys  (though  the  purchase  might 
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be  Bet  aside),  and  quo&re  whether  so  if  he  purchased  with  his  own  money : 
Helmore  v.  Smith,  35  Ch.  D.  436,  G.  A. 

By  s.  34,  ''a  partnership  is,  in  every  case,  dissolved  by  the  happening 
of  any  event  which  makes  it  unlawful  for  the  business  of  the  firm  to  be 
carried  on,  or  for  the  members  of  the  firm  to  carry  it  on  in  partnership." 

As  to  injunction  restraining  breach  of  agreement  for  dissolution,  see 
Turner  v.  Major,  3  Giff.  442 ;  ScoU  v.  Bowland,  26  L.  T.  391 ;  20  W.  B.  508; 
et  sup.  Vol.  I.,  p.  697. 

A  partnership  at  will  is  dissolved  by  commencing  a  suit  for  disaolution : 
Shepherd  v.  Allen,  33  Beav  577;  i.e.,  from  service,  not  from  issue,  of  writ: 
Unaworth  v.  Jordan,  W.  N.  (96)  2 ;  or  by  the  terms  of  an  answer  in  Chancery: 
Syers  v.  8.,  1  App.  Ca.  174. 

A  partnership  for  a  term  may  be  dissolved  on  notice  in  accordance  with  a 
provision  in  the  articles,  although  the  partner  to  whom  the  notice  is  given  is 
a  lunatic :  Jones  v.  Lloyd,  18  £q.  265 ;  Bobertson  v.  Lockie,  15  Sim.  285.  And 
as  to  a  clause  conferring  power  of  expulsion  of  partners,  see  Clark  v.  Hart, 
6  H.  L.  0.  633;  Wood  v.  W.,  9  Ex.  190;  Cooper  v.  Page,  34  L.  T.  90;  Stewiri 
V.  Gladstone,  10  Ch.  D.  626,  C.  A. 

And  as  to  dissolution  on  notice  by  one  partner,  when  another  has  grossly 
misconducted  himself,  see  Essell  v.  Hayward,  30  Beav.  158. 


DISSOLUTION  BY  JUDGMENT  OF  THE  COUBT. 

By  the  Partnership  Act,  1890,  s.  35,  '^  On  application  by  a  partner  the 
Court  may  decree  a  dissolution  of  the  partnersnip  in  any  of  the  following 
cases :  (a)  When  a  partner  is  found  lunatic  by  inquisition,  or  in  Scotland  by 
cognition,  or  is  shown  to  the  satisfaction  of  the  Court  to  be  of  permanently 
unsound  mind,  in  either  of  which  cases  the  application  may  be  made  as  weu 
on  behalf  of  that  partner  by  his  committee  or  next  friend,  or  person  having 
title  to  intervene,  as  by  any  other  partner ;  (b)  when  a  partner,  other  than 
the  partner  suing,  becomes  in  anj  other  way  permanently  incapable  of  per- 
forming his  part  of  the  partnership  contract ;  (c)  when  a  partner,  oUier  &an 
the  partner  suin^,  has  been  guilty  of  such  conduct  as,  in  the  opinion  of  the 
Court,  regard  bemg  had  to  the  nature  of  the  business,  is  calculated  to  preju- 
dicially affect  the  carrying  on  of  the  busin(58S ;  (d)  when  a  partner,  other  than 
the  partner  suing,  wilfully  or  persistently  commits  a  breach  of  the  partner- 
ship agreement,  or  otherwise  so  conducts  himself  in  matters  relating  to  the 
paritnership  business  that  it  is  not  reasonably  practicable  for  the  other  partner 
or  partners  to  carry  on  the  business  in  paitnership  with  him ;  Te)  when  the 
business  of  the  partnei'ship  can  only  be  carried  on  at  a  loss ;  (f)  whenever 
in  any  case  circumstances  have  arisen  which,  in  the  opinion  of  the  Court, 
render  it  just  and  equitable  that  the  partnership  be  dissolved." 

That  sub-sect,  (a)  as  to  insanity  is  declaratory,  see  Jones  v.  Lloyd,  IS  Eq. 
265 ;  Rowlands  v.  Williams,  30  Beav.  302 ;  Sadler  v.  Lee,  6  Beav.  324  ;  J<mt* 
V.  Noy,  2  My.  &  K.  125.  The  insanity  must  not  be  merely  temporary, 
though  a  lucid  interval  will  not  affect  the  question:  Whittadl  v.  Arthttr, 
35  Beav.  140 ;  Sayer  v.  Bennett,  1  Cox,  107. 

Whether  a  final  judgment  can  be  made  until  a  committee  is  appointed, 
qucere :  Jones  v.  Lloyd,  18  Eq.  272. 

Where  it  is  proved  that  a  partner  is  of  unsound  mind,  but  not  found 
lunatic,  the  Court,  for  the  protection  of  the  partnership  and  assets,  ha&  juiis- 
diction  to  restrain  him  from  injuring  the  partnership  business  during  the 
pendency  of  an  action  for  dissolution  :  J—»  v.  S — ,  (1894)  3  Ch.  72. 

An  oraer  dissolving  a  partnership  might  also  be  made  under  the  Lunarv 
Eegulation  Act,  16  &  17  V.  c.  70,  s.  123 ;  and  now  under  Limacy  Act,  ISSi 
s.  119. 

For  cases  in  which,  previously  to  the  Act,  the  Court  has  ordered  a  dia»>- 
lution : — 

on  the  ground  of  serious  misconduct  of  the  Deft,  see  Wray  v.  Hutchimt^n^ 
2  My.  &  K.  235;  Bluck  v.  Capstick,  12  Ch,  D.  863;  Jcrfeg  v.  Ohmim. 
60  L.  T.  535 ;  W.  N.  (89)  57  ;  contra,  Anderson  y.  A,,  25  Beav.  190 ; 
Cheeseman  v.  Price,  35  Beav.  142  ;  Lindl.  525  et  eeq.,  572. 
on  the  ground  of  incompatibility  of  temper,  or  misconduct  on  both 
sides,  see  Watney  v.  Wells,  80  ^eav.  56;  Pease  v.  Hewitt^  31  Bear.  22 ; 
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8  L.  T.  11 ;  Ly<m  v.  Twedddl,  13  Ch.  D.  375;  17  Ch.  D.  629,  C.  A.  ; 
but  not  for  mere  squabbles :  Wray  v.  Hutchinson,  2  M^.  &  K.  235 ; 
and  as  a  rule  the  Court  will  not  interfere  in  matters  of  mtemal  regu- 
lation of  a  partnership  or  association :  Hopkinson  y.  Marq,  of  Exeter  ^ 
5  Eq.  63 ;  and  see  Chap.  XXXI.,  *'  Injunctions,"  p.  696  et  seq. 
Where  l£e  dissolution  is  caused  by  the  misconduct  of  a  partner  who  has 
agreed  to  pay,  but  has  not  actually  paid,  a  premium,  he  may  be  ordered  to 
pay  the  whole  of  it  notwithstanding  the  dissolution :    Bluck  v.  Capstick, 
12  Ch.  D.  863;  see  Form  7,  sup.  p.  2170,  and  inf.  p.  2181. 

But  a  partner  is  **  not  entitled  to  act  improperly,  and  then  to  say  the  con- 
duct of  tne  partners,  and  tibeir  feelings,  are  such  that  the  parhiership  can  no 
longer  be  continued ;  and  cerfaeunly  this  Court  would  not  allow  any  person  so 
to  act,  and  tiius  take  adyantage  of  his  own  wrong:"  M.  B.,  Harrison  y. 
Tennant,  21  Beay.  494. 

As  to  the  wide  discretion  reposed  in  the  Court  as  to  the  grounds  for  di- 
Tecting  a  dissolution  of  partnerahip,  see  Lindl.  566,  575. 

Dissolution  on  purely  equitable  grounds,  such  as  incompatibility  of  temper, 
will  not  be  decreed  retrospectiyely,  but  from  the  date  of  the  judgment : 
Lyon  y.  Tweddell,  17  Ch.  D.  529,  C.  A. ;  Besch  y.  Frolich,  1  Ph.  172. 

The  fact  tiiat  under  a  clause  in  partnership  articles  some  of  the  partners 
Lad  nominated  their  sons  to  succeed  to  their  shares  was  held  not  to  preyent 
the  partners  from  dissolying  partnership:  Ehrmann  y.  E.,  71  L.  T.  17; 
43  W.  E.  125. 


EFFECT  OF  DISSOLUTION. 

By  the  Partnership  Act,  1890,  s.  37,  "On  the  dissolution  of  a  partnership 
or  retirement  of  a  partner  any  partner  may  publicly  notify  the  same,  and 
may  require  the  other  partner  or  partners  to  concur  for  that  purpose  in  all 
necesBary  or  proper  acts,  if  any,  which  cannot  be  done  without  his  or  their 
concurrence. 

Previously  to  the  Act  the  Court  had  jurisdiction  to  compel  a  retiring  part- 
ner to  sign  a  notice  of  dissolution  for  the  '*  London  Gazette  "  in  an  action  in 
which  no  otiier  specified  relief  was  claimed :  Hendry  y.  Turner,  32  Ch.  D.  355 ; 
Trouyhton  v.  Hunter,  18  Beay.  470. 

As  to  the  effect  of  notice  of  dissolution  in  the  "Gkizette/'  see  sect.  36, 
sub-sect.  2 ;  lindl.  229,  230. 

By  sect.  38,  "  After  the  dissolution  of  a  partnership,  the  authority  of  each 
partner  to  bind  the  firm,  and  the  other  rights  and  obugations  of  the  partners 
continue,  notwithstanding  the  dissolution,  so  far  as  may  be  necessary  to 
^wind  up  the  affairs  of  the  partnership,  and  to  complete  transactions  begun 
but  unhnished  at  the  time  of  the  dissolution,  but  not  otherwise.  Provided 
-that  the  firm  is  in  no  case  bound  by  the  acts  of  a  partner  who  has  become 
hankrupt ;  but  this  proviso  does  not  affect  the  liability  of  any  person  who 
lias,  after  the  bankruptcy,  represented  himself  or  knowingly  suffered  him- 
self to  be  represented  as  a  partner  of  the  bankrupt." 

By  seci.  39,  "  On  the  dissolution  of  a  partnersnip  every  partner  is  entitled, 
•as  agmnst  ^e  other  partners  in  the  firm,  and  all  persons  claiming  through 
'them  in  respect  of  meir  interest  as  partners,  to  have  the  property  of  the 
-partnership  applied  in  payment  of  the  debts,  and  liabilities  of  tne  firm,  and 
to  have  the  siurplus  assets  after  such  payment  applied  in  payment  of  what 
-may  be  due  to  tlie  partners  respectiyeiy,  after  deducting  what  may  be  due 
from  them  as  partners  to  the  firm,  and  for  that  purpose  any  partner  or  his 
Tepresves  may,  on  the  termination  of  the  partnership,  apply  to  the  Court  to 
wind  up  the  DusinesB  and  affairs  of  the  firm." 


▲00OT7NT  CONSEQUENT  ON  DI880LT7TION. 

By  the  Partnership  Act,  1890,  s.  44,  ''In  settling  accounts  between  the 
"partners  after  a  dissolution  of  partnership,  the  following  rules  shall,  subject 
to  any  asreement,  be  observed : — (a)  Losses,  including  losses  and  deficiencies 
•of  oapitu,  shall  be  paid  first  out  of  profits,  next  out  of  capital,  and  lastly,  if 
necessary,  by  the  parties  individually  in  the  proportion  in  which  they  were 
•cotitlad  to  Boare  profits ;  (b)  the  assevs  of  the  nim,  including  the  siuns,  if  any, 
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contributed  by  the  partners  to  make  up  losses  or  deficiencies  of  capital,  ehall 
be  applied  in  the  following  manner  ana  order : — (1.)  In  paying  the  debts  and 
liabilities  of  the  firm  to  persons  who  are  not  partners  therein ;  (2.)  In  paying 
to  each  partner  rateable  what  is  due  from  tne  firm  to  him  for  adTances  as 
distingmshed  from  capital ;  (3.)  In  paying  to  each  partner  rateably  what  is 
due  from  the  firm  to  mm  in  respect  of  capital ;  (4.)  llie  ultimate  residue,  if 
any,  shall  be  diyided  among  the  partners  in  the  proportion  in  which  prints 
are  divisible." 
As  to  account  generally,  v.  sujp,  p.  2174. 


SALE — GOODWILL. 

Upon  a  dissolution,  the  right  of  each  partner  is  to  haye  a  sale  of  all  tilie 
partnership  property :  Burdon  v.  Barkus,  4  D.  F.  &  J.  49 ;  even  thongfa  a 
oivision  is  directed  by  the  partnership  articles :  FeatherBtonhaugh  v.  Fenwtde, 
17  Yes.  298 ;  Wilde  v.  MUney  26  Beay.  504;  and  the  order  should  be  for  a 
sale  as  a  going  concern  (v.  sup.y  Form  4,  p.  2168),  or  otherwise  as  the  Jud^ 
may  direct,  in  order  to  giye  the  Deft  an  opportunity  of  bringing  any  special 
circumstances  before  the  Judge  in  Chambers :  Taylor  y.  Neate^  39  Ch.  D.  538 ; 
and  not  for  an  inquiry  in  what  manner  the  partnership  assets  may  be  most 
beneficially  sold,  where  that  might  cause  unnecessary  expense:  Clau  v. 
Marshall,  33  W.  E.  409;  Page  y.  Sl^,  52  L.  T.  961. 

But  the  Court  will  carry  on  a  business  for  the  purpose  of  winding-up : 
Crawahay  y.  Maule,  1  Swanst.  495 ;  or  of  sale  as  a  going  concern :  Watney 
y.  Wells,  2  Ch.  250 ;  or  wiU  sell  to  one  of  the  partners :  Syers  y.  fif.,  1  App. 
Ca.  174 ;  and  will,  to  prevent  a  total  loss  of  the  properW,  order  a  sale  as  a 
going  concern  before  judgment :  Heath  v.  Fisher,  17  W.  B.  69 ;  19  L.  T.  805; 
38  L.  J.  Ch.  14. 

Where  a  partnership  business  was  sold  under  order  of  the  Court,  and  the 
purchaser  took  possession,  but  did  not  pay  the  purchase-money  into  Court, 
and  became  bankrupt,  it  was  held  that  the  business  passed  to  his  trustee  in 
bankruptcy,  as  being  in  his  order  and  disposition :  (traham  v.  M*Cullochy  20 
Eq.397. 

Where  the  premises  at  which  a  partnership  business  was  carried  on 
belonged  to  one  partner  exclusively,  the  Court,  in  directing  a  sale  of  the 
business,  ordered  the  sale  to  be  conducted  by  an  independent  firm  of  sobs, 
with  liberty  to  either  party  to  bid :  Fawsey  y.  Armstrong,  18  Ch.  D.  698 ;  »Kp. 
Form  4,  p.  2161. 

Goodwill  is  ordinarily  a  distinct  part  of  the  property  of  a  trading  part- 
nership, and  under  a  provision  in  partnership  articles  for  valuation  d  the 
partnership  property  and  effects  at  its  close,  the  goodwill  is  a  matter  for 
valuation :  Meynolds  v.  Bullock,  47  L.  J.  Ch.  773  (not  following  Ha!l  y.  H^ 
20  Beav.  139,  and  Burfieldy.  Bouch,  31  Beay.  241) ;  Page  y.  Batdiffe^  76  L.  T. 
63,  C.  A. ;  74  L.  T.  343. 

In  valuing  the  **  effects  and  securities  *'  of  a  business  on  the  expiration  of 
a  partnership  by  the  death  of  a  partner,  the  goodwill  (if  any)  ought  to  he 
taken  into  consideration,  and  such  a  value  ought  to  be  set  upon  it  as  attached 
to  the  business  at  the  death,  and  the  value  ought  to  be  appraised  on  the 
footing  that,  if  it  were  sold,  the  surviving  parfiier  would  oe  at  liberty  to 
carry  on  a  rival  business,  but  would  not  have  the  right  to  solicit  any  person 
who  was  a  customer  of  the  old  firm  prior  to  the  death,  or  the  rigiht  to  cany 
on  business  under  the  firm  name :  Be  David  and  Matthews,  (1899)1  Ch.  878; 
sup.  Form  9,  p.  2172,  applying  the  principle  of  Treao  v.  Hunt,  (1896)  A.  G 
7,  sup.  Vol.  I.,  p.  697 ;  and  see  Jennings  v.  J.,  (1898;  1  Ch.  378. 

As  a  general  rule,  and  in  the  absence  of  express  contract,  there  is  not,  in 
a  partnership  between  solrs,  any  asset  which  is  capable  of  being  sold  (ff 
valued  as  "  goodwill " :  Arundell  v.  Bell,  62  L.  J.  Ch.  537 ;  49  L.  T.  345;  31 
W.  B.  477 ;  and  as  to  the  goodwill  of  a  stockbroker's  business,  see  WilMim  v. 
Williams,  29  L.  E.  Ir.  176. 

Upon  dissolution,  without  sale  or  assignment  of  goodwill,  each  of  tiie 
partners  in  a  firm  of  solrs  is  entitled  to  use  the  firm  name,  provided  he  does 
not  expose  his  former  partners  to  risk  of  liabilitnr :  Burchell  y.  WiliU^  (1900) 
1  Ch.  551,  C.  A. ;  and  see  Toumsend  y.  Jarman,  (1900)  2  Ch.  698  (use  of  fiim 
name  '*  J.  &  Co.**  held  not  to  expose  the  individual  *<  J."  to  appreciaMe  z»k)L 
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BECEIVEB. 

As  to  the  appointment  of  a  receiver  of  the  partnership  property,  v,  aup. 
Vol.  I.,  p.  786 ;  see  also  Pini  v.  Roncoroni,  (1892)  1  Ch.  663  (where  the  Court 
appointed  receiver  and  stayed  proceedings,  notwithstanding  an  arbitration 
c&use) ;  Bowker  v.  Henry,  6  L.  T.  43. 

For  the  circumstances  under  which  one  of  the  members  of  a  dissolved 
partnership  will  be  appointed  receiver  and  manager,  see  Sargant  v.  Bead, 
1  Oh.  D.  600 ;  and  for  form  of  order  appointing  the  solvent  partner,  as 
against  the  trustees  in  bankruptcy  of  his  co-partners,  see  Collins  v.  Barkery 
(1893)  1  Ch.  678. 

Where  a  Deft  locked  up  goods  and  absconded  with  the  key,  a  writ  of 
assistance  was  issued  on  an  ex  parte  application,  to  enable  the  receiver  to 
obtain  possession  of  the  goods:  Cazet  de  la  Borde  v.  Othon,  23  W.  E.  110; 
and  see  Wyman  v.  Knight^  39  Ch.  D.  165 ;  and  for  form  of  order  for  this 
writ,  see  8up,  Vol.  L,  p.  431. 

As  to  the  powers  of  a  partner  appointed  receiver  to  take  shares  in  a  new 
CO.  in  payment  of  a  debt,  see  Niemann  v.  N,,  43  Ch.  D.  198,  C.  A.,  aup. 

p.  2177. 

As  to  the  rights  of  a  judfi;ment  creditor  under  an  order  for  a  receiver  to 
pay  him  his  deot,  where  sack  order  is  post-dated  with  the  creditor's  acqui- 
escence, see  Mitchell  v.  Weise  ;  Exp.  FHedheimy  W.  N.  (92)  139. 

BETX7SN  OF  FBEMTT7M. 

By  the  Partnership  Act,  1890,  s.  40,  ''where  one  partner  has  paid  a  pre- 
mium to  another  on  entering  into  a  partnership  lor  a  fixed  term,  and  the 
partner^p  is  dissolved  before  the  expiration  of  tnat  term  otherwise  than  by 
the  death  of  a  partner,  the  Court  may  order  the  repayment  of  the  premium, 
or  of  such  part  thereof  as  it  thinks  just,  having  r^fard  to  the  terms  of  the 
partnership  contract  and  to  the  length  of  time  during  which  the  partnership 
nas  continued ;  unless  (a)  the  dissolution  is,  in  the  judgment  of  tiie  Cour^ 
wholly  or  chiefly  due  to  the  misconduct  of  the  partner  who  paid  the  pre- 
mium ;  or  (b)  the  partnership  has  been  dissolved  by  an  agreement  containing 
no  provision  for  a  return  of  any  part  of  the  premium." 

A  partner  who  paid  a  premium  has  been  held  entitled  to  have  it,  or  a 
proportion  of  it,  returned  where  the  partnership  has  been  dissolved  on  account 
of  Uie  other  partners'  misconduct,  misrepresentation,  or  breach  of  contract : 
Atwood  V.  Maude,  3  Ch.  369 ;  Bury  v.  Alsen,  1  Coll.  539 ;  Jauncey  v.  Knowles^ 
29  L.  J.  Ch.  95;  Adam  v.  Newbigging,  13  App.  Ca.  308;  Bluck  v.  Capstick, 
12  Ch.  D.  683 ;  Booke  v.  Nishet,  50  L.  J.  Ch.  588 ;  29  W.  E.  842  ; 

—  or  on  account  of  faults  on  both  sides  :  Asile  v.  Wright,  23  Beav.  77 ; 
Pease  v.  Hewitt,  31  Beav.  22 ; 

—  or,  generally,  on  the  ground  of  failure  of  consideration :  Bullock  v. 
Crockett,  3  Qiff.  507 ;  5  L.  T.  822 ;  as  by  a  premature  dissolution  by  the 
Court:  Wilson  v.  Johnstone,  16  Eq.  606;  sup.  Form  6,  p.  2710;  and  see 
Bluck  V.  Capstick,  11  Ch.  D.  863 ; 

—  or  where  the  partnership  is  determinable  by  either  partner  on  notice  and 
one  gives  notice  to  the  other,  on  account  of  a  difference  of  opinion :  Daw  v. 
Booke,  Booke  v.  Nisbet,  29  W.  E.  842 ;  50  L.  J.  Ch.  588 ; 

—  but  not  in  case  of  dissolution  by  mutual  agreement :  Lee  v.  Page,  7  Jur. 
K.S.  768 ;  30  L.  J.  Ch.  857 ;  9  W.  E.  754 ;  or  on  notice  in  accordance  with 
the  articles,  even  though  the  partner  giving  the  notice  has  set  up  business 
next  door  to  the  partnOTship  premises,  and  rendered  the  goodwill  vtdueless : 
Band  v.  Milhourn,  20  W.  E.  197 ;  or  by  the  deliberate  misconduct  of  the 
partner  who  paid  the  premium :  Wilson  v.  Johnstone,  16  Eq.  606 ;  or  on  the 
other  partners  bankruptcy :  Akhurst  v.  Jackson,  1  Sw.  85 ;  imlees  the  em- 
barrassment was  concealed :  Freeland  v.  Stan^eld,  2  Sm.  &  G.  479 ;  nor  by 
his  death  shortly  afterwards,  unless  there  has  been  misrepresentation : 
Madcenna  v.  Parkes,  15  W.  E.  217  ;  15  L.  T.  500 ;  36  L.  J.  Ch.  366. 

After  the  usual  iudgment  in  a  partnership  action  the  Court  declined  to 
add  an  inquiry  or  diredion  as  to  return  of  premium,  it  not  appearing  that 
anv  further  facts  had  come  to  the  knowledge  of  the  Pit  since  the  heating : 
Edfnmnds  v.  Bohinso^,  29  Ch  D.  170. 
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INTEREST. 

By  the  Partnership  Act,  1890,  s.  24  (3),  "a  partner  making,  far  the  pur- 
pose of  the  partnersnip,  any  actual  payment  or  advance  beyond  the  amount 
of  capital  wmch  he  has  agreed  to  suhecribe  is  "  (subject  to  any  agreement, 
express  or  implied,  between  the  partners)  "  entitled  to  interest  at  uie  rate  of 
6  p.  c.  per  ann.  from  the  date  of  the  payment  or  advance '' ;  and  for  the 
previous  law  to  the  like  effect,  see  Exp,  Chippendale^  4  D.  M.  &  G.  36 ;  and 
see  Pirn  v.  Harris^  10  Ir.  Eq.  442 ;  Lind.  390  et  eeq. 

And  a  partner  is  chargeable  with  interest  on  sums  in  hand,  and  not 
accounted  for:  Hutcheson  v.  Smithy  5  Ir.  £q.  117;  or  improperly  applied: 
Evans  v.  Coventry ^  8  D.  M.  &  G.  835. 

The  capital  of  partners  does  not  carry  interest,  in  the  absence  of  an  agree- 
ment to  that  effect  (Partnership  Act,  1890,  s.  24  (4)),  even  Hiough  one  of  the 
partners  has  failed  to  bring  in  his  portion :  Hill  v.  King,  3  D.  J.  &  S.  419 ; 
1  N.  R.  341 ; 

— though  such  a  contract  may  be  presumed :  Millar  v.  Craig ,  6  Beav.  433 ; 

— and  mterest  is  not  charged  on  withdrawals,  unless  fraudulent  or  im- 
proper :  Cooke  v.  Benbow,  3  D.  J.  &  S.  1 ;  Meymott  v.  M.,  31  Beav.  445 ; 

— nor  on  undrawn  profits :  Dinham  v.  Bradford^  5  Ch.  519 ; 

— and  is  not  to  be  deducted  in  calculating  profits  for  the  purpose  of  a 
salary  regulated  by  them :  Rishton  v.  Orissell,  5  Eq.  326 ;  nor  on  the  amonniB 
by  wnich  the  salary  has  been  underpaid,  except  from  the  time  of  demand : 
iSf.  C,  10  Eq.  393. 

Where  capital  carries  interest  during  the  continuance  of  the  partnership,  it 
does  not  do  so  after  a  dissolution :  Watney  v.  Welhf  2  Ch.  250 ;  Rhodes  ▼•  A, 
Joh.  653 ;  although  the  business  is  being  carried  on  for  the  purpose  of  sale : 
Watney  v.  Welle,  2  Ch.  250;  unless  on  special  grounds,  e,g,,  where  the  capital 
is  treated  as  a  debt :  Wood  v.  Scoles,  1  Ch.  369 ;  Barfield  v.  Loughborough^ 
8  Ch.  1 ;  or  in  the  case  of  a  sleeping  partner :  Parsons  v.  Hay  ward,  4  D.  P. 
&  J.  474 ;  and  as  to  the  option  of  an  outgoing  partner,  or  the  represves  of  a 
deceased  partner  to  a  share  of  profits,  or  interest  at  5  p.  c,  where  the  part- 
nership is  carried  on  without  any  final  settlement  of  accounts,  see  Partnership 
Act,  1890,  s.  42,  inf,  p.  2188. 

A  surviving  parliier,  who  ccuried  on  the  business  with  the  existing  capital, 
including  that  of  the  deceased  j^artner,  was  entitled  to  an  allowance  far 
management  before  an  equal  division  of  profits :  Yates  v.  Finn,  13  Ch.  D.  839 ; 
see  judgment,  1  May,  1875,  B.  891 ;  order  on  further  consideration,  28  Jan. 
1880,  B.  622;  and  see  Daw  v.  Herring,  (1892)  1  Ch.  284;  40  W.  B-  61 ;  61 
L.  J.  Ch.  5;  65L.  T.  782. 

After  the  date  of  the  certificate,  simple  interest  at  4^.  p.  c.  runs  on  the 
amount  due:  Bonville  v.  ^.,  35  Beav.  129. 


ARBITEATION. 

By  the  Partnership  Act,  1890,  s.  24,  sub-s.  8  (subject  to  any  a^;reement, 
express  or  implied,  between  the  partners),  "  any  difference  arising  as  to 
orainary  matters  connected  with  the  partnership  business  may  be  decided  by 
a  majority  of  the  partners,  but  no  change  may  oe  made  in  the  nature  of  tho 
partnership  business  without  the  consent  of  all  existing  partners." 

By  sect.  25,  "no  majority  of  the  partners  can  expel  any  partner,  unless 
a  power  to  do  so  has  been  conferred  by  express  agreement  between  the 
partners." 

As  to  the  effect  of  a  clause  in  the  partnership  suiddes,  or  an  agreement  fcr 
referring  dii^nites  to  arbitration,  as  a  bar  to  actions  for  account  or  dissolntioii, 
V.  sup,  vol.  I.,  p.  407 ;  Wood  v.  Rohson,  16  W.  B.  756;  Thomsoti  v.  Anderttm^ 
9  Eq.  523;  Pint  v.  Roncoroni,  (1892)  1  Ch.  633,  where  the  Court  (foilowin^ 
Com^gnie  du  Senegal  v.  Smith,  32  W.  E.  Ill ;  46  L.  T.  627  ;  63  L.  J,  Ch.  leS) 
appomted  a  receiver  and  stayed  j^roceedings,  notwithstanding  an  arbitxatian 
chtuse ;  and  also  after  the  expiration  of  the  partnership  term :  and  see  ChiUtt 
V.  Thornton,  19  Eq.  699 ;  Walmsley  v.  White,  40  W.  E.  675 ;  and«iip.  Vol.  I^ 
p.  406 ;  Vawdrey  v.  Simpson,  (1896)  1  Ch.  166 ;  Form  1,  sup.  Vol.  I.,  p>  399  ; 
Belfield  v.  Bourne,  (1894)  1  Ch.  621. 

YlThere  charges  amounting  to  fraud  were  made  against  a  partner,  sodb  m 
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dause  did  not  cause  a  stay  of  proceedings :  Cooke  y.  CatchpoUy  11  L.  T.  264 ; 
34  L.  J.  Ch.  857 ;  7  Jur.  N.  S.  768 ;  9  W.  E.  754 ;  and  see  Dmnehy  y.  Jolly, 
22  W.  E.  449. 

There  must  be  differences  between  the  parties  to  be  settled  by  the  arbitra- 
tion (and  not  a  mere  at^raisement  by  a  yaluer)  to  cause  a  stay  of  proceed- 
ings: Collins  y.  C,  26  Beay.  306;  Be  Evaiis^  Davies,  and  Chaddick^  22  L.  T. 
507. 

A  clause  proyiding  for  the  decision  of  disputes  by  a  foreign  commercial 
Court  is  yaUd,  and  proceedings  may  be  stayed  and  a  reference  ordered  in 
conformity  with  its  terms :  Law  y.  Garrett^  8  Ch.  D.  26. 

See  also  upon  the  question  of  sending  a  dispute  to  arbitration »  or  haying 
it  tried,  where  fraud  is  charged,  Russell  y.  JR.,  14  Ch.  D.  471  (questioning 
observations  of  V.-C.  Wickens  in  Willesford  y.  Watsm,  14  Eq.  572). 


COSTS, 

The  rule  as  to  costs  in  a  partnership  action  is  the  same  as  in  admon,  that 
where  there  is  no  fault  on  either  side,  they  are  payable  out  of  the  partnership 
assets,  t.e.,  the  assets  remaining  after  payment  of  partnership  debts,  ana 
balances  due  to  any  of  the  partners :  see  Potter  y.  Jackson,  13  Ch.  D.  845 ; 
Austin  y.  Jackson,  11  Ch.  D.  942 ;  Hamer  y.  Oiles,  lb,  942  ;  BosherY,  Crannis, 
63  L.  T.  272;  Ross  y.  White,  (1894)  3  Ch.  326,  C.  A.,  Form  8,  eup,  p.  2171 ; 
where  the  fund  in  Court  representing  the  assets  was  directed  to  be  applied 
first  in  paying  a  debt  due  to  one  partner  on  loan  account,  then  in  placing 
the  partners  on  a  footing  of  equality  as  regarded  capital,  and  then  the  surplus 
(if  any)  in  payment  of  costs. 

If  the  assets  after  such  payment  are  insufficient  for  payment  of  the  costs 
of  the  action,  the  costs  must  be  borne  by  the  partners  in  proportion  to  their 
shares  in  the  profits :  Ross  y.  White,  sup. 

If  the  action  has  been  rendered  necessary  by  the  negligence  or  misconduct 
of  one  of  the  partners,  that  partner  wiU  be  ordered  to  pay  the  costs  up  to 
trial,  BO  far  as  they  haye  been  occasioned  by  his  misconduct :  see  Hamer  y. 
Giles,  11  Ch.  D.  942 ;  Norton  v.  Russell,  19  Eq.  343. 

"When  a  summons  to  vary  the  certificate  is  refused,  it  is  within  the  discre- 
tion of  the  Court  to  order  ux&t  the  coste  be  paid  out  of  the  assets,  as  being 
costs  reasonably  incurred  in  ascertaining  the  fund  to  be  paid  out  of  Court, 
and  from  such  order  no  appeal  will  lie :  Butcher  y.  Pooler,  24  Ch.  D.  273, 
C.A, 


Sbction  m. — Aegovtst  after  Decbass  OS  Bankruptcy  of  a 

Partner, 

1«  jTn  Action  hy  Executors  of  Deceased  against  Surviving  Partner. 

1 .  "  Let  an  account  be  taken  of  all  dealings  and  transactions  between 
'W'.y  deceased,  the  testator  in  the  pleadings  named,  and  the  Deft,  as 
l>aiilcer8  and  co-partners ;  And  Let  what,  upon  taking  the  said  account, 
bIibII  be  found  due  from  the  testator  be  answered  by  the  Plto,  as  the 
0XOTB  of  his  will,  out  of  his  asseto ;  2.  And  in  case  the  Plto  shall  not 
admit  assets  of  the  testator  come  to  their  hands  " — ^Account  against 
them  of  his  personalty. — Settled  accounte  not  to  be  disturbed. — Adjourn 
fy.^ —  Cooke  Y.  Eidhy,  M.  B.,  18  May,  1803,  A.  679. 

nz,  7  b 
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2.  Executors  of  Deceased  Partner  against  Surviving  Partner^ 
Expiration  of  Term — Partnership  at  WiU — Special  Inquiry-^ 
Settled  Accounts  not  to  he  Disturbed. 

Dbolaab  that  the  partnership  between  the  testator  J.  Y.  and  tlie 
Deft  was  as  from  and  after  16th  August,  1857,  and  up  to  and  at  the 
death  of  the  said  J.  Y.,  continued  and  carried  on  as  a  partnership  at 
will,  and  that  the  special  provisions  in  the  deed  of  partnership  in  the 
bill  (statement  of  claim)  mentioned,  providing  for  the  event  of  th« 
death  of  the  said  J.  Y.,  during  the  term  of  ten  years  mentioned  in  the 
said  deed  of  partnership,  were  not  operative  or  applicable  after  the 
expiration  of  the  said  term,  and  that  the  rights  of  the  Pits,  ba  the  legal 
pers.  represves  of  the  said  testator,  to  have  the  said  partnership  wound 
up  in  the  ordinary  way,  are  not  affected,  thereby ;  And  Let  the  foUow- 
ing  &c. :  1.  An  account  of  all  partnership  de^dings  and  transactionB 
between  J.  Y.,  deceased,  and  the  Deft ;  2.  An  account  of  the  czedits^ 
property,  and  effects  belonging  to  the  said  partnership  at  the  testator's 
death ;  3.  An  account  of  the  partnership  debts  apd  liabilities  at  the 
time  of  the  testator's  death ;  4.  An  inquiry  what  has  become  of  the 
partnership  property,  and  whether  any,  and  if  any,  what  parts  thereof 
remain  on  the  premises,  or  undisposed  of ;  d.  An  inquiry  whether  any 
and  which  of  the  partnership  debts  and  liabilities  have  been  since  paid 
or  satisfied,  and  by  whom  and  out  of  what  fund ;  6.  An  inquiry  vhat 
sums  have  been  paid  by  the  Deft  to  the  Pits,  as  exors  of  the  will  of 
the  said  testator  in  respect  of  the  said  business,  or  the  testator's  capital 
therein  since  the  testator's  death ;  And  in  taking  the  account  herein- 
before directed,  the  Deft  is  to  be  at  liberty  to  submit  any  claims  as  to 
just  allowances,  which  he  may  be  a4vised  ought  to  be  made  to  him  on 
account  of  his  services  in  managing,  transacting,  and  carrying  on  the 
said  business  since  the  death  of  the  said  testator,  and  such  allowanoee, 
if  any,  as  shall  appear  to  be  proper  in  respect  thereof,  are  to  be  made 
accordingly ;  And  Let  what,  on  taking  the  said  accounts,  shall  appear 
to  be  due  from  the  Deft  be  answered  by  him  personally,  and  vhat 
shall  appear  to  be  due  from  the  testator  be  answered  by  the  Hts,  as 
the  exors  of  his  will,  out  of  his  assets ;  And  in  case  the  Pits  shall  not 
admit  assets  of  the  testator  come  to  their  hands,  Let  an  aocount  be 
taken  of  the  personal  estate  of  the  said  J.  Y.,  deceased,  oome  to  the 
hands  of  the  Pits,  as  exors  of  his  wiU,  or  to  the  hands  of  any  other 
person  or  persons,  by  the  order,  or  for  the  use  of  the  Pits,  or  any  or 
either  of  them. — Settled  accounts  of  the  partnership  not  to  be  disturbel 
— Liberty  to  apply  in  Chambers  as  to  a  sale  or  disposition  of  dte 
business  and  goodwill  thereof  as  a  going  concern. — ^Tax  the  Pits  and 
Deft  their  costs  of  this  action  up  to  and  including  this  judgment  and 
consequent  thereon. — Deft  to  be  at  liberty  to  pay  and  retain  the  said 
costs  out  of  the  partnership  assets,  and  be  allowed  what  lie  shall  pay 
on  taking  the  aforesaid  accounts. — ^Adjourn  further  oonsideiatioii.— 
Yates  V.  Finn,  V.-C.  H.,  1  May,  1876,  B.  891. 
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3.  Further  Comideration  of  the  same  Action, 

Yabt  the  Master's  certificate,  so  far  as  it  finds  that  the  sum  of 

£15,158  is  attributable  to  the  testator's  share  of  the  partnership  and 

trading  in  the  pleadings  mentioned,  and  that  the  sum  of  £7,034  is 

attributable  to  the  Deft's  share  of  the  said  partnership  and  trading, 

and  so  far  as  it  finds  that  the  sum  of  £1,128  is  due  to  the  Pits,  as 

exors  of  the  said  testator,  in  respect  of  the  testator's  aforesaid  share ; 

Declare  that  the  profits  of  the  said  business,  from  the  time  of  the  death 

of  the  said  testator  up  to  the  date  of  the  sale  of  the  said  business,  are 

divisible  between  the  Pits,  as  the  exors  of  the  said  testator  J.  Y.  and 

the  Deft,  in  proportion  to  the  respective  amounts  of  their  capital  in  the 

said  business ;  And  Let  an  inquiry  be  made,  having  regard  to  the  said 

declaration,  what  proportions  the  said  Pits  and  Deft  are  respectively 

entitled  to  in  the  sum  of  £6,280,  being  the  amoimt  certified  to  be  the 

net  profits  of  the  said  trading  since  the  testator's  death,  after  deducting 

the  shm  of  £458,  the  amount  allowed  for  the  charges  of  the  Deff  s 

accountants,  the  sum  of  £299,  the  amoimt  allowed  for  the  charges  of 

the  Pits'  accountants,  and  the  sum' of  £1,450,  the  amount  allowed  to 

the  Deft  for  his  services  in  managing  the  said  business. — ^Tax  all 

parties  their  costs  as  between  solr  and  client. — Deft  T.  F.  to  be  at 

liberty  to  retain  the  said  siim  of  £1,450  for  his  services  as  aforesaid, 

and  the  said  sums  of  £458  and  £299  to  be  paid  by  the  Deft  to  J.  S.  and 

to  T.  8.  respectively,  the  accountants,  for  their  charges  in  the  Master's 

certificate  mentioned. — And  Let  the  funds  in  Court  be  dealt  with  as 

directed  in  the  schedule  hereto. — Adjourn  further  consideration. — 

Liberty    to    apply. — [Add   Payment    Schedule    containing  foUoioing 

direction* : — ] 

8eQ  mfflflieDt  New  Consolfl  to  raise 
oosts  to  be  taxed  under  this  order. 

Out  of  proceeds  pay  such  costs. 

—Yates  v.  Finn,  V.-O.  H.,  28  Jan.  1880,  B.  522. 
This  order  has  been  re-drawn  to  suit  8.  C.  F.  B. 

4.  Jn  Action  by  Executors  of  Deceased  against  Lunatic  Partner  %€here 
no  Committee  had  been  appointed — Inquiries  as  to  Capital  and 
JBmployment  of  Manager  and  Allowance  for  Management, 

**Jjarr  ftc.,  1.  An  inquiiy  what  amoimt  of  capitalJ.,  deceased,  and 
the  Deft  respectively  had  in  the  business  of  the  partnership  in  the 
pleadings  mentioned,  at  the  date  when  the  Deft  became  of  unsound 
mind,  and  at  the  date  of  the  death  of  the  said  J.,  respectively ;  2.  An 
eeoonnt  of  the  receipts  and  payments,  dealings  and  transactions,  of  the 
said  J.f  in  respect  of  the  business  of  the  said  partnership,  from  the 
date  wlien  the  Deft  became  of  imsound  mind  until  the  death  of  the 
•aid  J.y  and  of  the  Pits,  as  exors  of  the  said  J.,  subsequent  to  his 
death ;  3.  An  acoount  of  the  profits  of  the  said  business  since  the  Deft 

7b2 


2186  Partnership.  [chap,  xlex- 

became  of  unsoimd  mind ;  4.  An  accoimt  of  the  credits,  stock  in  trade, 
and  other  property  and  effects,  belonging  to  the  said  business  at  the 
date  when  the  Deft  became  of  unsound  mind,  and  of  what  the  same 
now  consist ;  5.  An  account  of  all  sums  of  money  (other  than  such 
sums  as  have  been  paid  on  account  of  the  said  business  in  the  ordinaiy 
course  of  carrying  on  the  same),  which,  since  the  Deft  became  of  un- 
sound mind,  have  been  retained  or  paid  or  taken,  either  on  account  of 
profits,  capital,  or  otherwise,  out  of  the  said  business,  and  the  respeo- 
tiye  times  when,  the  persons  by  whom,  and  the  purposes  for  which, 
the  same  sums  were  so  retained,  paid,  or  taken ;  6.  An  inquiry  whether, 
when  the  Deft  became  of  unsound  mind,  or  at  any  time  subsequently, 
the  said  J.,  or  the  Pits,  engaged  any  and  what  persons  to  manage  or 
superintend  the  business  of  the  said  partnership,  and  whether  he  or 
they  paid  any  and  what  sums  of  money  out  of  the  partnership  assets 
for  the  salaries  of  such  managers" ; — ^Sale  as  going  concern — Sale  of 
partnership  leaseholds — ''  And  without  prejudice  to  any  questions  as 
to  whether  the  estate  of  the  said  J.,  or  the  Pits,  as  his  exors,  is  or  are 
entitled  to  any  such  allowance  as  hereinafter  mentioned.  Let  an  inquiry 
be  made  whether  any  and  what  allowance  ought  to  be  made  to  the 
estate  of  the  said  J.,  or  to  the  Pits,  as  his  exors,  for  his  or  their  ser- 
vices in  the  conduct  and  management  of  the  said  partnership  business 
since  the  date  when  the  Deft  became  of  unsound  mind." — ^Manager  to 
be  continued. — ^Liberty  to  apply  at  Chambers  for  an  account  of  what 
may  be  due  for  interest  upon  the  capital  of  either  partner,  in  case,  in 
taking  the  said  accounts,  such  cin  account  should  be  found  necessary. — 
Adjourn  &c.—HiU  v.  Armitage^  V.-O.  M.,  18  Jan.  1878,  A.  113. 


5.  Leaseholds — Indemnity  against  Covenants^' Allowance  for 

Management. 

AoooTJiTT  of  dealings  and  transactions — <'  An  inquiry  what  samB  haye 
been  paid  by  the  Deft  to  the  Pits,  as  exors,  in  respect  of  the  said  bun- 
ness,  or  the  testator^s  capital  therein,  since  the  testator's  death." — ^In- 
quiry as  to  capital. — ^Account  of  profits. — "  An  inquiry  whether  the 
Pits,  as  exors  of  the  testator,  are  subject  to  any  and  what  liability  in 
respect  of  any  covenants  or  agreements  contained  in  any  lease  or 
of  the  premises  in  the  pleadings  mentioned  in  which  the  said  busing 
was  carried  on,  and  whether  any  and  what  provision  ought  to  be  made 
for  the  indemnity  of  the  Pits  in  respect  of  such  liability." — Aoooimt 
of  partnership  assets. — Sale  as  g^ing  concern. — ^'  And  in  taking  tbe 
accounts  hereinbefore  directed,  the  Deft  is  to  be  at  liberty  to  aubxziil 
any  claims  as  just  allowances  which  he  may  be  advised  ought  to  be 
made  to  him  by  reason  or  on  account  of  his  services  in  managing, 
transacting,  and  carrying  on  the  said  business  since  the  death  of  tbe 

testator ;  and  such  allowances,  if  any,  are  to  be  made  aocordin^ly,'* 

Adjourn  &c. — Matthew  v,  Jennens^  M.  £.,  23  Nov.  1859,  B.  386  ; 
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see  Broum  y.  De  Tastety  Jac.  299;    Cook  y.  Collingridge^  Jao.  625; 
WiUeti  y.  Bland/ord,  inf.  p.  2200 ;  1  Ha.  272. 

For  order  in  Ohambers  under  0.  xy,  1,  directing  acconnt  of  dealing^  and 
transactions,  prior  and  subsequent  to  the  death  of  a  partner,  an  inquiry  as 
to  capital,  and  payment  of  balances  by  the  Deft,  BeeBellerhy  y.  Smith,  M.  E., 
2  Dec.  1876,  A.  2156. 

For  decree  declaring  that  an  agreement,  entered  into  between  the  exors  of 
a  deceased  partner  and  the  suryivors,  was  valid  and  binding,  and  that  the 
estate  of  the  deceased  partner  was  entitled  to  share  in  the  profit  and  benefits 
of  an  unfinished  contract,  and  was  also  liable  for  the  losses  arising  therefrom, 
Bee  McClean  v.  Kennard,  L.  JJ.,  23  Feb.  1874,  B.  654 ;  9  Ch.  336. 

For  decree  declaring  that  the  estate  of  a  testator  was  bound  by  the  account, 
rest,  and  valuation,  for  the  year  ending,  &c.,  as  fully  as  if  he  had  duly  signed 
the  rest  or  valuation  book  for  that  year,  and  tnat,  subject  to  and  after 
answering  the  purposes  for  which  a  sum  of  £ —  was  reserved  in  the  account 
ending,  &c.,  the  surplus  of  that  sum,  if  any,  was  divisible  among  the 
then  existing  partners  according  to  their  shares  in  the  partnership,  see 
Coventry  v.  Barclay,  L.  C,  10  Dec.  1863,  A.  2346 ;  3  D.  J.  &  S.  320 ;  3  N.  B. 
227. 

For  inquiries  what  had  become  of  the  partnership  property  since  the 
testator's  death,  and  whether  any  and  what  parts  thereof  remained  in  specie, 
or  ontstandins  and  imdisposed  of,  and  whether  any,  and  which,  of  the 
partnership  debts  and  liabilities  had  been  paid  and  satisfied,  and  by  whom, 
and  out  of  what  fund,  see  Hirtzel  v.  Mules,  V.-O.  S.,  8  Feb.  1858,  A.  473 ; 
and  see  also  Richards  y.  Johnson,  Y.-O.  H.,  10  Feb.  1877,  B.  208. 


6.  Account  in  Action  by  the  Trustee  in  Bankruptcy  of  a  Partner 
against  the  Executors  of  a  Deceased  Partner. 

<<  Let  an  aooount  be  taken  of  all  dealings  and  transactions  between 
A.  {testator)  and  B.  {bankrupt)^  from  the  conuneneement  of  the  partner- 
ship till  &c.,  and  of  any  subsequent  transactions  between  them ;  And 
if,  upon  taking  the  said  account,  a  balance  shall  appear  to  be  due  to 
the  estate  of  the  bankrupt,  Let  the  Defts,  the  exors  of  the  testator, 
pay  the  same  to  the  Pit  as  the  trustee  of  the  bankrupt's  estate,  for  the 
benefit  of  the  creditors  seeking  relief  under  the  adjudication  in  bank- 
ruptcy against  him ;  But  if,  upon  taking  the  said  account,  a  balance 
shall  appear  to  be  due  from  the  estate  of  the  bankrupt  to  the  estate  of 
the  testator.  Let  the  Defts,  the  exors,  be  at  liberty  to  g^  in  imder  the 
said  adjudication,  and  receive  a  satisfaction  in  respect  thereof  with  the 
rest  of  the  creditors  seeking  relief  under  the  same,  but  so  as  not  to 
disturb  any  dividend  already  made." — MSS. ;  and  see  Franklyn  y. 
Jf'CUan,  22  Feb.  1768,  A.  254 ;  Speed  y.  Sorton,  24  Nov.  1785,  B.  189, 
exor  admitting  assets. 

For  declarations  of  the  trustee's  title  to  the  bankrupt's  share  of  the  part- 
nerahipproperty,  see  Whitmore  v.  Mason,  V.-C.  W.,  19  Nov.  1861,  B.  2176 ; 
^J.AK.  216. 

For  a  declaration  that  the  j^rtnership  was  dissolved  from  the  date  of  the 
X)eft'8  bankruptcy,  and  that,  m  taking  the  account,  the  Pit  ought  to  have 
credit  for  the  sum  of  £ —  paid  by  him  to  the  Deft,  as  part  of  the  considera- 
tion agreed  to  be  paid  for  tne  eventual  purchase  of  the  partnership  business, 
suid  that  he  was  entitied  to  a  lien  for  that  sum  on  the  partnership  assets,  see 
JCingdan  y.  Dean,  Y.-G.  M.,  7  May,  1872,  A.  1420. 
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7.  Mortgage  by  deceased  Partner  to  secure  Partnership  DAU-- 
Sufficiency  of  Partnership  Assets  to  anstcer  Partnership  DAk-- 
Real  Estate  Charges  Act  (17  8f  18  V.  c.  113). 

Deouire  that  the  memorandain  of  deposit,  dated  &c.  in  the  fsmr 
moiis  mentioned,  extended  to  the  debts  and  OTordrafts  of  the  partner- 
ship business  carried  on  by  the  testator  and  J.  S.  B.  only  and  not  to 
the  private  debt  or  overdraft  of  the  testator.  And  it  being  admitted 
that  the  assets  of  the  said  partnership  business  were  sufficient  for  the 
payment  of  all  partnership  debts,  including  that  due  to  the  baiik, 
Declare  that  such  last-mentioned  debt  is  payable  out  of  such  partnei- 
ship  assets  and  not  out  of  the  assets  of  the  testator,  and  that  no  part 
thereof  is  a  charge  on  the  real  estate  of  the  testator  comprised  in  iJie 
said  memorandum.  Costs  of  Pits  and  Defts,  those  of  the  Pits  [ihi 
exors  and  trustees^  as  between  solr  and  client  to  be  taxed  and  paid  (mt 
of  the  testator's  estate. — Re  Ritson^  R.  y.  R,,  Bomer,  J.,  22  April, 
1898,  B.  1974,  (1898)  1  Ch.  667;  S.  C,  0.  A.,  80  Nov.  1898,  B.  4251, 
(1899)  1  Oh.  128. 


NOTES. 
DEATH  OF  FABTNBB. 

By  the  Partnership  Act,  1890,  s.  33,  sub-s.  1,  '*  Subject  to  any  agreement 
between  the  partners,  every  partnership  is  dissolved  as  regards  all  the  paitnen 
by  Ihe  death  "  of  any  partner. 

By  sect.  9,  ''Every  partner  in  a  firm  is  liable  jointly  with  the  other 
partners,  and  in  Scotland  severally  also,  for  all  debts  and  obligations  of  Ihe 
firm  incurred  while  he  is  a  partner ;  and  after  his  death  his  eetate  is  also 
severally  liable  in  a  due  course  of  admon  for  such  debts  and  obligatbos, 
BO  far  as  they  remain  unsatisfied,  but  subject,  in  England  or  Ireland,  to  & 
prior  payment  of  his  separate  debts." 

By.  s.  14,  sub-s.  2,  where  after  a  partner's  death,  the  partnersihip  bosi- 
ness  is  continued  in  the  old  firm  name,  the  continued  use  of  that  name,  or 
of  the  deceased  partner's  name,  as  part  thereof,  shall  not  of  itself  make  hifl 
exors  or  admors,  estate  or  effects,  hable  for  any  partnership  debts  oontracted 
after  his  death. 

By  s.  42,  "(1.)  Where  any  member  of  a  firm  has  died  or  otherwise  ceased  to 
be  a  partner,  and  the  surviving  or  continuing  partners  carry  on  the  busines 
of  the  firm  with  its  capital  or  assets  without  any  final  settlement  of  aocounts 
as  between  the  firm  and  the  outgoing  partner  or  his  estate,  then»  in  the  ah- 
.sence  of  any  agreement  to  the  contr^y,  the  outgoing  partner  or  his  estake  is 
entitled,  at  the  option  of  himself  or  ms  represves,  to  such  share  of  the  profit 
made  since  the  dissolution  as  the  Court  may  find  to  be  attributable  to  the  use 
of  his  share  of  the  partnership  assets,  or  to  interest  at  the  rate  of  5  p.  c  pv 
ann.  on  the  amount  of  his  share  of  the  partner^p  assets.  (2.)  Provided  iaat 
where  by  the  partnership  contract  an  option  is  given  to  surviving  or  oontmn- 
ing  partners  to  purchase  the  interest  of  a  deceased  or  outgoing  partner,  and 
that  option  is  duly  exercised,  the  estate  of  the  deceased  partner,  or  the  out- 
going partner  or  his  estate,  as  the  case  may  be,  is  not  entitled  to  any  fuitiber 
or  other  share  of  profits ;  but  if  anv  partner  assuming  to  act  in  exercise  d 
the  opti(Hi,  does  not  in  aU  material  respects  comply  with  the  terms  theM^ 
he  is  liable  to  account  under  the  foregoing  provisions  of  this  section.'* 

By  s.  43,  **  Subject  to  any  a^eement  between  the  partners,  the  amonii* 
due  from  surviving  or  contmumg  partners  to  an  outgoing  partner  or  i^ 
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TepresYOB  of  a  deceased  partner  in  respect  of  the  ontgoing  or  deceased 
partner's  share,  is  a  debt  accming  at  the  date  of  the  dissolution  or  death." 

Executors  of  Deceased  Partner •'^ — Upon  the  death  of  a  partner  the  exors  do 
not  become  partners,  but,  as  claiming  through  or  in  respect  of  the  deceased 
fsee  Partnership  Act,  1890,  s.  39,  aup.  p.  2179),  have,  as  a  consequence  of  the 
oissolution,  a  nsht  in  the  nature  of  a  ^uoat-lien  on  the  partnership  assets,  in- 
cluding goodwill:  Wedderhum  v.  PT.,  22  Beav.  104;  Mellersh  v.  KeeUf  27  Beav. 
446 ;  trade-mark :  Hall  v.  Barrows,  4  D.  J.  &  S.  150 ;  3  N.  E.  259 ;  and  re- 
serve fund,  subject  to  prior  claims :  Coventry^  y,  Barclay ,  3  N.  E.  244 ;  3  De 
G.  J.  &  8.  320 ;  9  Jur.  N.  S.  1331 ;  9  L.  T.  406 ;  12  W.  E.  500 ;  to  insist 
upon  the  application  of  such  assets  in  satisfaction  of  liabilities,  and,  subject 
to  such  application,  a  right  to  the  testator's  share  in  the  assets,  and  for  these 
purposes  to  have  the  partnership  account  taken,  and  the  concern  sold:  Payne 
Y.  Bomby,  25  Beav.  280. 

As  a  general  rule,  capital  left  in  a  firm  does  not  carry  interest  as  between 
the  exors  and  the  surviving  partners,  in  the  absence  of  express  agreement : 
sup.  p.  2182 ;  and  so,  where  partnership  articles  provided  that  the  share  of 
a  deceased  partner  should  be  paid,  witn  interest  thereon,  by  instalments,  it 
was  held  that  the  interest  only  accrued  on  each  instalment  from  the  day 
when  it  became  payable :  Beater  v.  Murray,  19  W.  E.  92 ;  and  upon  the  con- 
struction of  a  similar  clause,  interest  was  to  be  calculated  on  the  whole  prin- 
cipal unpaid,  and  not  separately  on  each  instalment,  although  that  was  the 
Nearest  antecedent  to  the  words  "  with  interest  thereon  "  :  Ewing  v.  E,,  8 
App.  Ca.  822. 

Where  the  articles  jprovided  that  the  exors  of  a  deceased  partner  should 
become  partners  in  his  place,  and  the  exors  refused  to  become  partners,  dis- 
solution was  ordered  as  from  the  death  of  the  partner,  with  a  proviso,  as  in 
DtAons  V.  Collins,  6  Ha.  418,  reserving  the  rights  of  partners  for  breach  of 
eoTenant  against  the  estate  of  the  deceased:  Lancaster  v.  AUsup,  57  L.  T. 
63  ;  W.  N.  (87)  134. 

Accounts  made  up  according  to  the  custom  of  the  partnership  will  usually 
be  held  binding  on  the  exors  of  a  partner  dying  after  the  date  when  they 
were  so  made  up :  Exp,  Barber,  5  On.  687  ;  Coventry  v.  Barclay,  33  Beav.  1. 
And  see  Cuthbert  v.  Edinbarough,  21  W.  E.  98 ;  Hunter  v.  Bowling,  (1893)  3 
Ch.  212,  C.  A. ;  /ft.  1  Ch.  391. 

Wbere  the  articles  provided  that  the  share  of  a  partner  dying  should  be 
determined  by  the  **  last  annual  balance  sheet,"  the  share  of  a  partner  dying 
before  the  regular  annual  account,  which  was  then  forthcoming,  could  be 
Tendered,  was  to  be  determined  by  l^e  forthcoming  balance  sheet  and  not  by 
that  last  rendered :  Hunter  v.  Bowling,  sup,,  discussing  and  applying  Pe^^yt  v. 
Janewn,  6  Madd.  146. 

A  charge  created  by  a  deceased  partner  on  his  separate  real  estate  to  secure 
a  debt  of  the  partnership,  will  not  of  itself  throw  me  debt  on  the  real  estate 
if  the  assets  oi  the  partnership  are  sufficient  to  answer  it:  Re Bitson,  B,y»B., 
(1899)  1  Ch.  128,  C.  A. ;  (1898)  1  Ch.  667  ;  sup.  Form  7,  and  v.  sup.  p.  2188. 

Surviving  Partner.'] — "Where  a  sale  is  impracticable,  the  surviving  partners 
will  be  charged  with  the  value  of  the  share  of  the  deceased  in  the  partnership 
aseete :  Featherstonhaugh  v.  Turner,  25  Beav.  382 ;  or  in  any  part  of  them : 
jLnibUr  v.  Bolton,  14  £q.  427 ;  or  the  exors  will  be  declared  entitled  to,  and 
liable  for,  the  share  of  uieir  testator  in  the  gains  and  losses  of  any  particular 
tranjsaction :  M* Clean  v.  Kennard,  9  Oh.  336 ;  and  see  Jackson  v.  J.,  20  L.  T. 
854;  17W.  E.  647. 

The  liability  of  the  surviving  partners  for  the  share  of  the  deceased 
paztner  is  joint  and  several,  and  is  not  altered  by  an  agreement  to  pa;^  by 
inatalmente :  Beresford  v.  Browning,  1  Ch.  D.  30,  0.  A. ;  unless  an  entirely 
jrw  obligation  is  imported :  Wilmer  v.  Currie,  2  D.  &  S.  347.  And,  if  the 
.pital  of  the  partnerdiip  be  improperly  withdrawn  by  the  survivor  and 
aployed  in  a  new  partnership,  tne  new  partners  may  be  made  Defts  to  a 
fluit  and  oomj>elled  to  make  diiMsovery  :  Saull  v.  Browne,  9  Oh.  364. 

The  liafaihty  of  surviving  partners  who  continue  to  use  the  deceased 
pturtner*8 capi&l,  to  account  for  profits  made  thereby  subsequentlyto  the 
diMolution,  was  well  established  previously  to  the  recent  Act:  Wedder^ 
InM^n  V.  W.  (4),  22  Beav.  100 ;  Simpwn  v.  Chapman,  4  D.  M.  ft  G.  154 ;  but 
prinaiple  on  which  the  aocoimt  is  to  be  taken  will  depend  on  the  nature 
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of  the  trade,  the  maimer  of  carrying  it  on,  the  capital  employed,  the  state 
of  the  siooount,  and  the  conduct  of  the  parties :  WUlett  v.  Blandfordf  1  Ha. 
253,  272. 

A  surviving  partner  can  give  a  valid  security  on  partnership  property 
for  a  debt  incurred  during  the  lifetime  of  the  deceased :  Re  doughy  Bradford 
Commercial  Bk.  v.  Cure,  31  Ch.  D.  324. 

The  surviving  partners,  if  exors,  ma^  retain  assets  of  the  deceased  partner 
in  their  hands  m  satisfaction  of  his  liability  to  the  partnership,  although  the 
partnership  account  has  not  been  taken :  Morris  v.  M.,  10  Ch.  68. 

If  not  exors,  the  surviving  partners  are  usually  allowed  a  reasonaUe 
amount  for  their  time  and  trouble  in  carrying  on  the  business,  so  long  as 
the  capital  of  the  deceased  partner  is  employed  in  it :  Featherstonhaugk  ?. 
Turner,  25  Beav.  392  ;  and  a  claim  for  this  amount  might  have  been  made 
under  a  decree  directing  just  allowances,  even  if  liberty  to  make  any  sach 
claim  was  not  expressly  given :  Broum  v.  Be  Tastet,  Jao.  294 ;  Cook  v.  Col' 
lingridge,  lb,  623. 

And  where  a  surviving  nartner  carried  on  and  greatiy  improved  a  busineoB, 
which  was  unsaleable  at  the  death  of  his  co-partner,  he  was  held  chargeable 
with  its  value  at  the  time  of  the  death  only :  Broughton  y.  B.y  23  W.  B.  770 ; 
44  L.  J.  Ch.  626. 

But  a  surviving  partner  who  carries  on  the  business  with  the  concurrenoe 
of  the  exors  of  the  deceased  partner  for  the  benefit  of  the  firm  is  not  entitled 
to  remuneration  unless  the  ousiness  produces  a  profit :  Be  Aldridge^  A.  ?. 
A.y  (1894)  2  Ch.  97. 


BAlTEBTTFTCnr. 

Bankruptcy  of  a  partner,  e<]^uaJly  with  his  death  (v.  sup,  p.  2188),  efifectsa 
dissolution  of  the  partnership:  Fartnership  Act,  1890,  s.  33;  and  alter 
the  bankruptcy  the  trustee  in  bankruptcy  becomes  entitied  to  all  his  separate 
property  and  all  his  interest  in  the  joint  property :  Lind.  664 ;  and  in  other 
re6i)ects  has  rights  to  a  share  in,  and  account  of,  the  partnership  aseeti 
similar  to  those  of  the  exors  of  a  deceased  partner :  Crawehau  y.  Cwlim,  i 
Buss.  325 ;  and  the  rule  applies  to  a  mining  partnership:  Doads  y.  Frtdtm, 
59  L.  T.  718 ;  and  although  the  partnership  aiticles  contain  a  gift  oyer  to  the 
other  partners  of  the  share  of  a  bankrupt  partner :  WhUmore  y.  Mason,  2  J. 
&  H.  204,  sup,  p.  2187  ;  but  qucere  whether  such  a  gift  oyer  might  not  be  good 
by  way  of  sale  at  a  fair  market  price:  see  BorlafuTs  Trustee  y.  8kd, 
(1901)  1  Ch.  279. 

The  share  of  a  bankrupt  partner  may  now  be  ascertained  in  bankruptcy: 
lindl.  709. 

The  partnership  assets  are  not  in  the  order  and  disposition  of  t^e  banknmt 
partner :  Exp.  Dorman,  8  Ch.  51 ;  though  he  be  the  active  partner  and  tae 
other  a  dormant  partner :  Beynolds  y.  Bowley,  2  Q.  B.  41,  474. 


BANKBT7FTCY  OF  SUKVIVINQ  FABTNIEB. 

Where  aJl  the  surviving  partners,  or  a  sole  surviving  partner,  beccMiie 
bankrupt,  the  proper  forum  for  the  decision  of  all  questions  relating  to  the 
estate  is  the  Court  of  Bankruptcy ;  and  an  action  on  the  part  of  persons 
claiming  under  the  deceased  partner  will  be  restrained  by  injunction ;  sees*, 
where  l£e  survivors  or  any  of  them  remain  solvent:  Exp,  Oordoriy  8  Ch.5d5; 
Morley  v.  White,  8  Ch.  214;  where  the  bankruptcy  of  the  sole  surviving 
partner  occurs  subsequentiy  to  the  appointment  of  a  receiver  in  an  action  for 
admon  of  the  estate  of  the  deceased  partner,  the  trustee  in  the  bankmptry 
ought  not  to  move  in  the  action  to  discharge  the  receiver,  but  should  applr 
to  the  judge  under  sect.  102,  sub-sect.  4,  of  the  Bankruptcy  Act,  1883:  m 
Somes,  Stewart  y.  8,,  73  L.  T.  359,  C.  A. 

And,  in  the  bankruptcy,  the  exors  of  a  deceased  partner  cannot  prove 
for  his  share  in  competition  with  creditors  of  the  &in  at  the  death :  Aomm 
y.  Gordon,  1  App.  Ca.  195 ;  Exp,  Carter,  2  Gl.  &  J.  233 ;  and  see  Re  Wahehsm, 
13  Q.  B.  D.  43 ;  and  where  a  deceased  partner^s  share  of  capital  was  retniae^ 
in  the  business  without  authority,  and  in  the  subsequent  iiqt^i<ifttton  of  hii 
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two  oo-partners  creditors  of  the  three  remained  unpaid,  the  administratrix  of 
the  deoeased  partner  could  not  prove  in  competition  with  such  creditors  in 
respect  of  his  share  of  the  capilasd :  Exp,  Blythe,  Re  B,^  16  Ch.  D.  620 ;  secus, 
where  there  were  no  such  creditors,  and  a  bond  had  been  executed  to  secure 
payment  of  the  share  of  the  deoeased :  Exp,  Coster^s  Exors,  31  L.  J.  Bkcy.  15 ; 
8  Jut.  N.  S.  629 ;  6  L.  T.  199 ;  10  W.  B.  372 ;  or  in  respect  of  a  devastavit 
committed  by  the  surviving  partner  as  exor  of  the  deceased  partner :  Exp, 
We$tcotty  9  Ch.  626. 

The  joint  estate  of  the  firm  and  separate  estate  of  the  j>artner  are  kept 
distinct;  on  the  one  hand  "the  joint  estate  as  a  general  rule  cannot  prove 
asainst  the  separate  estate  in  com^jetition  with  sepiarate  creditors;  on  the 
otner  hand  the  separate  cannot  prove  in  competition  with  the  joint  creditors  "  : 
Bead  v.  Bailey ^  3  App.  Ca.  94,  per  Lord  Cairns;  8ecu$,  where  there  has  been 
a  fraudulent  conversion  of  the  property  of  the  one  estate  to  the  other,  for 
cetsanU  ratione,  Ac, :  8.  C, ;  and  the  rule  has  no  application  unless  there  has 
been  actually  proved  in  the  bankruptcy  some  deot  in  respect  of  which  the 
deoeased  partner  and  the  bankrupts  were  jointly  liable :  Exp,  AndrewSy  Re 
Wilcoaan,  25  Ch.  D.  505,  0.  A. 

Where  a  partnership  is  insolvent,  a  proof  by  a  solvent  partner  against  the 
separate  estate  of  his  msolvent  partiier  in  respect  of  a  separate  debt  ought  not 
to  oe  rejected  merely  because  tne  dividend  to  be  received  from  the  insolvent 
separate  estate  will  swell  the  surplus  that  will  eventually  ^  from  the  solvent 
partner's  estate  to  pay  the  joint  debts  of  the  partnership :  Re  Heady  Exp, 
nead,  (1896)  1  Q.  £.  638 ;  discussing  Laeey  v.  Hilly  and  referring  to  the  rule 
in  Exp.  Tojypingy  4  D.  J.  &  S.  551. 

As  to  daims  by  the  trustee  in  bankruptcy  of  the  surviving  partner  asainst 
the  estate  of  the  deceased  partner  in  respect  of  fraudulent  withdrawals,  see 
Exp,  Harris,  2  V.  &  B.  210 ;  Lacey  v.  Hilly  4  Ch.  D.  537 ;  3  App.  Ca.  94,  nom. 
Read  y.  Bailey, 

Where  there  is  no  partnership  estate  and  no  solvent  partner  who  can  be 
sued,  a  creditor  of  the  partnership  is  entitled  to  have  his  debt  paid  out  of  the 
separate  estates  of  the  separate  partners  on  an  equality  with  the  separate 
creditors,  the  law  in  this  respect  not  being  affected  by  sect.  40  (3)  of  the 
Bankruptcy  Act,  1883 :  Re  Budgdt,  (1894)  2  Ch.  557. 


Section  IV. — ^Accounts  in  Action  bt  Creditor. 

1.  Administration  of  Estate  of  Deceased  Partner. 

«  Deglabb,  that  all  persons  who  are  creditors  of  M.,  the  testator,  are 

entitled  to  the  benefit  of  this  judgment,  and  that  the  surplus  of  the 

estate,  real  and  personal,  of  the  said  testator,  after  satisfying  his 

funeral  and  testamentary  expenses  and  his  separate  debts,  was  liable 

in  equity  at  the  time  of  his  death  to  the  joint  debts  then  due  from  the 

testator  and  P.  {the  survivor),  in  respect  of  the  partnership  heretofore 

carried  on  by  them  under  the  firm  of  P.  &  Co.,  but  without  prejudice 

£to  the  liability  of  the  said  P.  thereto  as  between  himself  and  the 

-testator's  estate  "]  ;  [or  to  any  right  which  the  testator's  estate  may 

luare  against  the  partner]  ;  1.  Account  of  what  is  due  to  the  testator's 

0€3parate  creditors;  2.  Account  of  funeral  expenses;  3.  ''An  account 

of  what  was  due  at  the  death  of  the  testator  from  the  said  partnership 

of  P.  ft  Co.  to  the  creditors  of  the  said  partnership,  and  what  is  now 

4diie  in  respect  of  such  debts ;  "  P.  {not  a  party  to  the  action)  to  be  served 

^with  the  judgment ;  4.  Inquiry  as  to  testator's  leasehold  and  personal 
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estate ;  5.  Account  of  personalty ; — ''And  Let  the  testator's  pencmal 
estate  be  applied  in  payment  of  his  separate  debts  and  funeral  ex- 
penses in  a  due  course  of  admon,  and  then  in  payment  of  the 
joint  debts  of  the  partnership." — ^If  personalty  influf&cient,  inqniiieB 
as  to  realty.— ^i/fo  v.  M'Rae,  V.-O.  T.,  22  July,  1851,  A.  1200 ;  9  Ha. 
297 ;  and  see  CardeU  v.  Hawke,  V.-O.  W.,  22  Jan.  1868,  A.  271; 
Harris  v.  Weston,  13  Beav.  407  ;  Rice  v.  Gordon,  M.  R.,  7  Not.  1848, 
B.  146;  11  Beav.  271 ;  Re  Hodgson,  Beckett  y.  Ramsdale,  31  OLD. 
177,  0.  A.,  in/  p.  2196. 

For  inquiries,  whether  the  Plte  and  creditors,  or  any,  and  which,  of  them, 
continued  to  deal  with  the  surviving  partners  after  the  death  of  the  deoeaaed 
partner,  what  sum  or  sums  of  money  were  paid  by  the  survivors  to  the  Fits 
and  creditors  respectively  from  the  death  to  the  bankruptcy  of  the  survivors, 
and  what  has  since  been  received  by  the  Pits  and  creditors  respectively,  and 
whether  the  Pits  and  crciditors,  or  any  and  which  of  them,  had  by  such  sub- 
sequent dealing  released  the  estate  of  the  deceased  partner  from  me  payment 
of  their  respective  debts,  or  what,  if  anything,  i-emained  due  in  respect 
thereof,  see  Devaynes  y.  Noble,  M.  B.,  2  March,  1812,  A.  915;  1  Mer.  630*, 
2  Buss.  &  M.  496. 

For  a  decree,  in  a  suit  by  an  executrix  against  the  represves  of  a  deceased 
executor  and  his  late  partner,  directing  an  account,  and  declaring  that  b 
taking  the  account  the  Defts  were  to  be  charged  with  the  produce  of  boods 
part  of  the  original  testator's  estate,  and  allowing  interest  on  both  sides  at 
61. J.  c,  see  Price  y.Pejmoercorne,  V.-C.  S.,  2  Nov.  1866,  B.  2221 ;  6  N.  B.  317. 

For  decree  declaring  Deft  liable  to  account  for  money  ^d  to  his  firm,  and 
received  by  his  co-partner,  who  had  absconded  with  it,  and  for  intereBt 
thereon,  and  ordering  payment  accordingly,  see  8U  Aubyn  y.  Smarts  Y.-C.  IL, 
16  Dec.  1867,  B.  2997;  5  Eq.  183;  and  see  also  Eager  y.  Barnes^  31  Bear. 
679. 

For  decree  for  foreclosure  of  a  mortga^  of  a  share  in  a  trading  partnershq^ 
where  the  mortgagor's  partner  had  a  right  of  pre-emption  of  his  share,  see 
Bedmayne  y.  Foster ^  sup.y  Form  4,  p.  2^3 ;  and  see  Whetham  y.  Davey,  30 
Ch.  D.  674. 

For  decree  declaring  that  the  Pit  was  entitled  to  the  share  of  a  partner  is 
a  newspaper,  subject  to  the  lien  thereinafter  mentioned,  and  declaring  thai 
the  other  partner  was  entitled  to  a  lien  on  the  share  for  the  unpaid  pait  of 
the  original  purchase-money  thereof,  and  for  the  balance  of  the  partnership 
accounts  up  to  &c.,  and  interest,  and  also  for  the  balance  (if  any)  due  on  the 
account  thereinafter  directed,  and  directing  accounts  accordingly,  and  an 
inquiry  by  whom  the  newspaper  had  been  carried  on,  and  what  net  guns 
had  been  made,  and  losses  mcurred,  and  ordering  the  Pit  to  pay  to  the  Seffai 
the  moneys  found  due  on  such  accounts,  and  certain  costs,  and  in  default  his 
bill  to  be  dismissed  with  costs,  and  in  that  case  the  Pit  to  be  f oredoeed  of  all 
right  and  interest  in  the  moiety,  see  Kelly  v.  Button,  L.  JJ.,  30  July,  186S, 
A.  2663;  3  Ch.  703;  16  W.  B.  1186;  37  £.  J.  Ch.'703. 

2.  Charging  Order  on  and  Appointment  of  Receiver  by  tray  ^ 
Equitable  Execution  of  Interest  of  Partner  in  Partnertkif 
Property  on  Application  of  separate  Judgment  Creditor — ^Part* 
nership  Act,  1890,  «.  23. 

Upon  .  the  application  of  the  Pits  {separate  judgment  creditors  ^ 
partner)  by  summons,  dated  &c. ;  And  upon  hearing  &c.  ;  Jjot  tiki 
interest  of  the  Deft  J.  A.  H.  {the  partner)  in  the  partnerahip  bafiuMM 
of  the  Defts  A.  H.  &  Co.  stand  charged  with  the  judgment  debt 
hereinafter  mentioned;  And  appoint  J.  H.  S.,  of  &c.,  upon  girmf 
security  pursuant  to  0.  l,  16,  reoeiyer  of  the  moneya    reoomUft 
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in  respect  of  the  said  interest  of  the  Deft  J.  A.  H. ;  But  such  appoint- 
ment is  without  prejudice  to  the  rights  of  prior  incumbrancers  (if  any) 
in  the  said  moneys  who  may  think  proper  to  take  possession  of  or 
receive  the  same  by  virtue  of  their  respectiye  securities,  or  if  any  prior 
inoombrancer  is  in  possession  then  without  prejudice  to  such  posses- 
sion.—Liberty  for  such  receiver,  out  of  any  moneys  to  be  received  by 
him,  to  keep  down  the  interest  on  the  prior  incumbrances  (if  any) 
aooording  to  their  priorities,  and  Let  such  receiver  be  allowed  such 
payments  (if  any)  in  passing  his  accounts ;  And  Let  the  said  J.  H.  S. 
pass  his  accounts  and  pay  his  balances  (as  the  Judge  shall  direct)  in 
or  towards  satisfaction  of  what  shall  for  the  time  being  be  due  in 
respect  of  the  judgment  on  the  —  day  of  —  &c.,  signed  by  the  Pits 
against  the  Deft  J.  A.  H.  for  (£3,043  2«.  2d,).-'JA\}Grtj  for  the  Pits  to 
add  their  costs  of  application,  and  of  the  appointment  and  discharge  of 
the  receiver,  to  be  taxed,  to  the  amount  of  the  said  judgment  debt ; 
And  let  the  said  J.  H.  S.,  out  of  the  moneys  coming  to  his  hands,  pay 
to  the  Pits  the  amount  of  their  said  costs  when  taxed,  or  so  much  of 
moh  costs  as  such  moneys  will  satisfy ;  And  Let  the  Deft  J.  A.  H. 
pay  to  the  Pits  the  balance  of  such  costs  (if  any)  remaining  unpaid, 
such  balance  (if  any)  to  be  certified  on  passing  the  receiver's  final 
aooonnt. — liberty  to  apply. — See  Brown^  Jatuon  Sf  Co,  v.  A*  Hutching 
mm  ^  Q>.,  Day,  J.,  1  Feb.  1896,  Q.  B.  D.;  S.  C,  0.  A.  13  Maroh,  1895 ; 
(1896)  1  0.  B.  D.  737. 

NOTES. 
UABILrrT  OP  PABTNBB8  TO  OSBDITOBS. 

By  the  Partnership  Act,  1890,  s.  9,  "  every  partner  in  a  firm  is  liable, 
jointly  with  the  other  partners,  and  in  Scotland  severally  also,  for  all  debts 
and  liabilities  of  the  finn  inounred  while  he  is  a  partner." 

By  sect.  10,  **  where,  by  any  wrongful  act  or  omission  of  any  partner, 
acting  in  the  ordinary  course  of  the  business  of  the  firm,  or  with  the  autho- 
rity of  his  co-partners,  loss  or  injiiry  is  caused  to  any  person  not  being  a 
partner  in  the  firm,  or  any  penalty  is  incurred,  the  firm  is  liable  therefor  to 
the  same  extent  as  the  partner  so  acting  or  omitting  to  act.'* 

By  sect.  11,  **  in  the  following  cases,  namely — (a.)  Where  one  partner  acting 
within  the  scope  of  his  apparent  authoritv  receives  the  money  or  property  of 
m  third  person  and  misapplies  it ;  and  (b.)  Where  a  firm  in  the  course  of  its 
buainess  receives  money  or  property  of  a  third  person,  and  the  money  or 
property  so  received  is  misapplied  by  one  or  more  of  the  partners  while  it  is 
in  tne  custody  of  the  firm,  the  firm  is  liable  to  make  good  the  loss." 

By  sect.  12,  "every  partner  is  liable,  jointiy  with  ms  co-partners, and  also 
aeiverally,  for  everything  for  which  the  firm  while  he  is  a  partner  therein 
lieoomes  liable  unoor  either  of  the  two  last  preceding  sections/' 

Ab  to  the  liability  of  partners  where  debte  have  been  contracted  or  money 
sneceiTed  in  the  ordinary  course  of  the  partnership  business,  see  St.  Aubyn  v. 
iSmnrtf  5  £q.  183 ;  Plumer  v.  Gregory^  18  Eq.  621 ;  or  on  a  deed  executed  by 
one  partner  only,  but  operating  as  an  equitable  assignment :  Marchant  v. 
JHcrton^  70  L.  J.  K.  B.  820 ;  or  where  one  partner  has  received  money  for  a 
partioiilar  purpose,  and  the  other  partners  are  held  to  have  known  the  facts : 
^tkinson  v.  MackrHK  2  £q.  570;  et  v.  sup.  Vol.  11.,  p.  1111;  or  where  the 
L  haa  received  profit  from  tiie  fraud  of  a  partner :  Sawyer  v.  Goodwin^  16 
B.  1008;  16  L.  T.  622;  36  L.  J.  Oh.  578 ;  Becus,  where  the  transaction  is 
oi  -within  the  scope  of  the  partnership  business,  and  is  unknown  to  the  other 
FortUr  v.  Maehreth,  L.  B.  2  Ex.  163. 
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As  to  the  liability  of  the  members  of  a  firm  of  solrs  in  respect  of  securitieB 
deposited  with  one  of  them  for  safe  custody,  see  Cleather  y.  Twuden,  28  Ch« 
D.  340,  C.  A. ;  Rhodes  v.  Monies,  (1895)  1  Ch.  236,  C.  A.  A  solr  carrying  on 
business  in  partnership  has  no  implied  authority  to  constitute  himseli  a  oon- 
structiye  trustee,  so  as  to  render  his  partner  liable  in  that  character :  Jfaro 
y.  Browne,  (1896)  1  Ch.  199,  C.  A. ;  and  sup.  Vol.  11.,  pp.  1111,  1112. 

An  agreement  entered  into  witii  partners  for  their  protection  in  their 
business  must  be  construed  to  be  joint  and  seyeral,  so  that  one  alone  can  sae 
for  a  breach  of  it:  Palmer  y.  Mallet,  36  Ch.  D.  411,  C.  A. 

As  to  the  form  of  judgment  to  reaUze  a  mortgage  of  a  share  in  a  partner- 
ship, see  Whetham  y.  Davey,  30  Ch.  D.  674;  Watta  v.  DriscoU,  (1901)  1  CL 
294,  sup.  p.  2173. 

Where  one  of  the  partners  is  an  infant,  judgment  in  an  action  for  goods 
supplied  to  the  firm  is  recoyerable,  not  against  the  firm  simply,  but  against 
the  "Defts,  other  than"  the  infant  Deft :  Lovell  y.  Beauchamp,  (1894)  A.  C. 
607,  yaryin^  judgment  of  0.  A.  (1894)  1  Q.  B.  1. 

A  managmg  partner  of  a  business  firm  has  implied  authority  to  employ 
a  solr  to  defend  an  action  against  the  firm  for  goods  supplied :  Tomlinson  y. 
Broadsmith,  (1896]  1  Q.  B.  386,  C.  A.,  and  v.  sup.  p.  1076. 

By  the  Partnersnip  Act,  1890,  s.  6,  *'  an  act  or  instrument  relating  to  the 
business  of  the  firm,  and  done  or  executed  in  the  firm-name,  or  in  any  other 
manner  showing  an  intention  to  bind  the  firm,  by  any  person  thereto  autho- 
rized, whether  a  partner  or  not,  is  binding  on  the  firm  and  all  the  partners ; 
proyided  that  this  section  shaU  not  affect  any  general  rule  of  law  rating  to 
the  execution  of  deeds  or  negotiable  instruments." 

By  sect.  13,  **  if  a  partner,  being  a  trustee,  improperly  employs  trust  pro- 
perty in  the  business  or  on  the  account  of  the  partnership,  no  other  partner 
IS  liable  for  the  trust  property  to  the  persons  beneficially  mterested  tjkerein: 
proyided  as  follows :— (1)  This  section  shall  not  affect  any  liability  incurred 
by  any  partner  by  reason  of  his  haying  notice  of  a  breach  of  trust ;  and  (2) 
^Nothing  in  this  section  shall  preyent  trust  money  being  followed  and  le- 
coyered  from  the  firm  if  still  in  its  possession  or  under  its  control.'* 

B^  sect.  15,  '<  An  admission  or  representation  made  by  an^  partner  oon- 
oeming  the  partnership  affairs,  and  m  the  ordinary  course  of  its  bosineBBf  is 
eyidence  against  the  firm.'* 

By  sect.  16,  **  Notice  to  any  partner  who  habitually  acts  in  the  partncErdi;^ 
business  of  any  matter  relatmg  to  partnership  affairs,  operates  as  notioe  to 
the  fijm,  except  in  the  case  of  a  fraud  on  the  nrm  conmutted  by  or  with  th* 
consent  of  that  partner." 

By  sect.  8,  *'  if  it  has  been  agreed  between  the  partners  that  any  reatridion 
shall  be  placed  on  the  power  of  any  one  or  more  of  them  to  bind  the  firm,  no 
act  done  in  contrayention  of  the  agreement  is  binding  on  the  firm  widi 
reject  to  persons  haying  notice  of  the  agreement.** 

By  sect.  7,  '*  Where  one  partner  pledges  the  credit  of  the  firm  for  a  piiipoa» 
apparently  not  connected  with  the  firm's  ordinary  course  of  business,  IJk 
firm  is  not  bound,  unless  he  is  in  fact  specially  authorized  by  the  dher 
partners ;  but  this  section  does  not  affect  any  personal  liability  incurred  h^ 
an  indiyidual  partner.'* 

CHANOB  IN  CONSTITUTION  OF  FIRM. 

By  the  Partnership  Act,  1890,  s.  18,  ''a  continuing  guaranty  or  cautsooazT 
obligation  giyen  either  to  a  firm  or  to  a  third  person  in  respect  of  the  truL^ 
actions  of  a  firm  is,  in  the  absence  of  agreement  to  the  contranr,  reToked  ik 
to  future  transactions  by  any  change  in  the  constitution  of  the  mm  to  wl 
or  of  the  firm  in  respect  of  tne  transactions  of  which,  the  guaranty  or  ol 
tion  was  giyen." 

BanJcruptq/.'] — ^As  to  dissolution  of  firm  by  bankruptcy  of  a 
Lindl.  561  et  seq. ;  Bankruptcy  Act,  1890,  s.  36,  sub-s.  (3). 

Beath."] — Upon  the  death  of  a  partner,  his  estate  is  not  liable, 
the  creditors  and  his  represyes,  for  debts  contracted  after  his  death  by 
firm  of  which  he  was  a  member :  Devaynes  y.  Noble,  t  Mer.  616 ;  Vul}mm§ 
Noble,  3  Mer.  593,  614 ;  although  his  name  is  still  used  by  the  firm : 
y.  W.,3  Sw.  490,  n. ;  Partnership  Act,  1890,  s.  14,  sub-s.  (2) ;  and 
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the  transactioii  giving  rise  to  the  debt  originated  under  a  contract  of  agency 
which  was  determined  by  his  death :  Friend  v.  Young,  (1897)  2  Ch.  421. 

His  estate,  however,  remains  liable  to  creditors  of  the  firm  for  debts 
existing  at  the  time  of  his  death,  and  they  may  bring  actions  against  his 
ezors  and  the  surviving  partners  to  obtain  satisfaction  out  of  ms  assets, 
though  the  joint  estate  is  not  insolvent,  nor  the  survivor  bankrupt :  Wilkin^ 
ton  V.  Henderaony  1  M.  &  K.  582 ;  or  the  surviving  partners  may  be  served 
in  Chambers:  Bills  v.  McRae,  9  Ha.  297,  Form  1,  sup,  p.  2191 ;  but  where 
there  is  evidence  of  novation  of  contract  by  the  creditor  (as,  e.g.,  where  a 
customer  of  a  banking  firm,  after  the  death  of  a  partner,  removes  his  money 
from  current  account  to  a  deposit  account  bearing  interest),  the  estate  of  the 
deceased  partner  is  discharged  from  liability :  Me  Head,  H,  v.  JI,  (No.  2), 
(1894)  2  Ch.  236,  0.  A. 

A  contract  of  a  purely  personal  character  with  partners  may  be,  ipso  fadLo, 
determined  by  a  change  in  the  firm :  Lindley  (6th  ed.)  297 ;  «ect/«,  a  contract 
by  a  troupe  of  musical  performers  to  give  performances  at  the  partners* 
music  hall:  PhiWps  v.  Alhambra  Palace  Co.,  (1901)  1  K.  B.  69. 

If  one  of  the  surviving  partners  becomes  bankrupt,  his  trustee  in  bank- 
ruptcy must  be  made  a  party  or  be  served;  but  where  all  the  surviving 
partners  were  bankrupt,  the  Court  of  Bankruptcy  was  the  proi)er  forum  for 
deciding  all  questions  relating  to  the  partnership  estate ;  and  a  joint  creditor 
suing  for  admon  of  the  estate  of  a  deceased  partner  would  therefore  have 
been  restrained  by  injunction  in  bankruptcy  from  taking  any  proceedings  in 
an^  action  asainst  the  trustee  in  bankruptcy  in  respect  of  any  property 
wmch  might  nave  come  to  his  hands:  Be  White,  Morley  v.  W,,h  Ch.  214; 
32  &  33  V.  c.  71,  s.  72 ;  and  see  Exp,  Gordon,  8  Ch.  655. 

In  the  admon  of  the  estate  of  the  deceased  in  such  an  action,  his  separate 
creditors  are  entitled  to  be  paid  in  full  in  priority  to  the  joint  creditors : 
Ledge  v.  Prichard,  1  D.  J.  &  S.  610;  and  see  Re  BudgeU,  (1894)  2  Ch.  687, 
««p.  p.  2191 ;  if  both  estates  are  insolvent:  Ridgway  y.  Clare,  19  Beav.  Ill ; 
even  though  the  will  of  the  deceased  partner  contains  a  charge  upon  his 
estate  for  payment  of  his  joint  creditors :  Whittingstall  v.  Orover,  10  W.  B. 
63 ;  and  as  to  priority  of  costs  in  such  actions,  see  Lodge  v.  Prichard,  1  N.  B« 
634 ;  4  Oiff.  295 ;  and  the  ^neral  rule,  whereby  the  conduct  of  concurrent 
actions  is  given  to  the  Pit  m  the  first  action,  'mil  be  departed  from  where 
such  Fit  is  fii  partnership  creditor :  Re  McRize,  Forater  v.  Davie,  Norden  v. 
MeRae,  25  Ch.  D.  16,  C.  A. 

Where  both  estates  are  solvent,  the  joint  and  separate  creditors  are  entitled 
to  be  paid  in  full  out  of  the  estate  of  the  deceased,  and  the  joint  debts  so 
paid  are  to  be  allowed  in  account  by  the  survivor :  Ridgtuay  v.  Clare,  19  Beav. 
111. 

Creditors  having  a  security  on  joint  property  of  the  firm,  and  separate 
property  of  a  partner,  are  not  bound  to  deduct  the  value  of  the  latter  pro- 
pMerty  in  proving  in  the  liquidation  of  the  firm ;  but  if  they  do,  and  a  compo- 
sitioii  is  arrived  at  on  that  basis,  they  will  not  be  allowed  to  retain  any  part 
of  the  security :  Cotddery  v.  Bartrum,  19  Ch.  D.  394,  C.  A. 

A  creditor  of  a  firm,  though  not  strictly  joint  and  several,  has  concurrent 
remedies  against  the  estate  of  a  deceased  partner  and  the  surviving  partner, 
and  it  makes  no  difference  whidi  remedy  he  pursues  first ;  but  it  is  necessary 
that  the  surviving  partner  should  be  present  at  the  taking  of  the  account, 
and  that  the  partnership  creditor  should  not  come  into  competition  with  the 
separate  estate  of  the  deceased  partner :  Re  Hodgson,  Beckett  v.  Rarnsdale,  31 
Ch.  D.  177,  C.  A. 

Where  trust  funds  are  misappropriated  by  one  trustee,  the  others  can  prove 
in  the  bankruptcy  of  his  firm,  both  against  the  joint  e^te  of  the  firm  and 
gLgainet  his  separate  estate :    Re  Parker ;  Exp,  Sheppard,  19  Q.  B.  D.  84. 

As  to  momding  the  form  of  judgment  in  Hills  v.  McRae,  9  Ha.  297, 
form  1,  sup,  p.  2191,  so  as  to  apply  where  an  admon  decree  is  obtained  by 
m  aeparate  creoitor  against  the  estate  of  a  deceased  partner,  and  proof  is  after- 
-vrards  tendered  by  a  creditor  of  the  partnership,  see  Re  Hodgson,  Beckett  v. 
Mani9daU,Zl  Ch.  D.  177,  C.  A. 

Where  joint  estate  of  tiie  partnership  is  converted  into  separate  estate 
of  the  surviving  or  continuing  partners,  such  conversion  is  sxibject  to  the 
ziership  debts :  Exp,  Morley,  8  Oh.  1026 ;  Exp.  Dear,  1  Ch.  D.  514 ;  un- 
there  axe  drgnmgtaTicee  amounting  to  a  sale  of  the  deceased  or  retiring 
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partner's  right  to  indemnity  out  of  the  joint  estates :  Be  Simpson ,  9  Oh.  672; 
Exp,  BwtcheTy  Re  Mellor,  13  Gh.  D.  465,  C.  A.  (where  a  continuanoe  of  & 
testator's  business  by  two  exors  only,  instead  of  uiree,  and  which  vas  tkete- 
f  ore  not  in  aocordanoe  with  his  directions,  did  not  operate  as  a  conYenum  ol 
the  assets). 

JReHrement,']—Bj  the  Partnership  Act,  1890,  eu  17,  "  (2)  a  partner  irfio 
retires  from  a  firm  does  not  thereby  cease  to  be  liable  for  partnenhip  debts 
or  obligations  incurred  before  his  retirement.  (3)  A  retiring  partner  may  be 
discharged  from  any  existing  liabilities  by  an  agreement  to  that  enect 
between  himself  and  the  members  of  the  finn  as  newly  constituted  and  the 
creditors,  and  this  agreement  may  be  either  express  or  inferred  as  a  fact  from 
the  course  of  dealing  between  the  creditors  and  the  firm  as  newly  war 
stituted." 

A  retired  partner  continuing  to  act  as  a  partner  was  held  liable  for  Ihe 
fraudulent  breach  of  trust  of  a  continuing  partner :  Slack  v.  Parker,  64  L.  1. 
212. 

A  partner  retiring  with  a  covenant  of  indemnity  by  the  contmning 
partners,  to  the  knowledge  of  the  creditors  of  the  firm,  becomes  a  smetj  in 
respect  of  the  existing  debts,  instead  of  a  principal :  Wilson  y.  Lloyds  16 
Eq.  60;  and  see  Oak/ord  v.  European  and  American  Steam  Shipping  Co.y 
1  H.  &  M.  182 ;  Oakeley  v.  Pashdhr,  4  01.  &  F.  207 ;  Bouse  v.  Bradford 
Banking  Co.,  (1894)  A.  0.  686,  H.  L.,  sup,  p.  2154. 

By  sect.  36,  *'  (1)  Where  a  person  deals  with  a  firm  after  a  change  in 
its  constitution,  he  is  entitled  to  treat  all  apparent  members  of  the  old  finn 
as  still  being  members  of  the  firm  until  he  has  notice  of  the  change.  (2)  As 
advertisement  in  the  London  Gazette  as  to  a  firm  whose  prindpsl  pbce 
of  business  is  in  England  or  Wales,  in  the  Edinburgh  Gazette  as  to  a  finn 
whose  principal  place  of  business  is  in  Scotland,  and  in  the  Dublin  GnadU 
as  to  a  firm  whose  principal  place  of  business  is  in  Ireland,  shall  be  noike 
as  to  persons  who  had  not  dealings  with  the  firm  before  l^e  date  of  the 
dissolution  or  change  so  advertised.  (3)  The  estate  of  a  partner  who  dies* 
or  who  becomes  bankrupt,  or  of  a  partner  who,  not  having  been  known  to 
the  person  dealing  with  the  firm  to  be  a  partner,  retires  from  the  firm,  is  not 
liable  for  partner^p  debts  contracted  after  the  date  of  the  death,  bankra|te5» 
or  retirement  respectively." 

Though  creditors  who  continue  dealings  with  surviving  or  continning 
partners  do  not  necessarily  give  up  their  rights  against  the  retiiing 
partner  or  the  deceased  nartner's  estate  ( Winter  v.  Innes,  4  My.  A  C.  101  )• 
yet  they  cannot  hold  both  outgoing  and  incoming  partners  liable  {Scar/f, 
Jardine,  7  App.  Ca.  345),  but  have  an  option  whether  to  charge  the  old  a 
new  firm  {S,  C,);  and  if  they  consent,  expressly  or  by  implication,  to  accept 
the  new  firm  as  their  debtors,  such  election  is  irrevocable :  Bol/e  v.  Flowers 
L.  B.  1  P.  C.  27 ;  Bilborough  v.  Holmes,  5  Ch.  D.  255 ;  Scarf  y,  Jardine, sup*: 
and  although  the  contract  is  of  a  personal  nature  and  not  assignable,  it  wmj 
be  treated  as  subsisting  after  the  partner's  retirement  if  the  partLee  oontxnitt 
to  go  on  on  the  old  terms :  Dr*  Jaeger* s  Sanitary  Woollen  System  v.  WaHkeTf 
77  li.  T.  180,  0.  A. 

And  where  a  creditor  blends  the  accounts  of  the  old  and  norw  fixna^ 
payments  on  account  by  the  new  firm  must  be  applied  in  satisfaction  of  ^ 
debt  of  the  old  firm :  Hooper  v.  Keay  and  Draper,  1  Q.  B.  D.  178 ;  Simson  T* 
Ingham,  2  B.  &  C.  72. 

After  dissolution,  j)art  payment  of  a  debt  by  one  partner  will  not  piw«t 
creditors*  rights  agamst  another  partner  from  being  barred  by  the  Statutes  d 
Limitation :  Watson  v.  Woodman,  20  Eq.  721 ;  Mercantile  Law  Amendmest 
Act,  1856  (19  &  20  Y.  c.  97),  s.  14 ;  but  where  the  retirement  of  a  paztoff 
was  kept  secret,  the  payment  of  interest  by  the  continuing:  paitneis  was 
taken  to  have  been  made  on  his  behalf  so  as  to  prevent  tne  operation  d 
the  statute ;  Be  Tucker,  T.  v.  T.,  (1894)  3  Oh.  429,  0.  A. ;  (1894)  1  Ci. 
724. 

Where  a  firm  agree  to  employ  an  agent  for  a  fixed  period,  the  retirema^ 
of  partners  during  the  period  may  operate  as  a  wrongful  dismissal :  Broat  t. 
CcUder,  (1895)  2  Q*  B.  253  ^where  nominal  damages  only  were  giTen). 

A  provision  in  partnership  articles  that  the  outgoing  nartner  may  set  !]?> 
similar  business  m  the  neighbourhood  is  primd  fade  dedaratory  aii}y»  tt^ 
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does  not  authorize  solidtation  of  cuBtomers  by  a  paiiner  who  iB  bought  out : 
Ominghjm  y.  Beddw),  (1900)  2  Oh.  246. 


UABILrrT  OF  QX7ASI-FAIITNBRB  TO  COBXDITOBfl. 

Under  the  dedgnation  of  '*  quasi-partners  "  are  included,  first,  ostensible 
partners,  and,  secondly,  constructiye  partners. 

By  the  Partnership  Act,  1890,  s.  14,  **  (1^  Everyone  who,  by  words  spoken 
or  written,  or  by  conduct,  represents  himseli,  or  who  knowingly  suffers  himself 
to  he  represented,  as  a  partner  in  a  particular  firm  is  liable  as  a  partner  to 
anyone  who  has  on  the  faith  of  any  such  representation  given  credit  to  the 
fim,  whether  the  representation  has  or  has  not  been  made  or  communicated 
to  the  person  so  giving  credit  by  or  with  the  knowledge  of  the  apparent 
partner  making  the  representation  or  suffering  it  to  be  made.  (2)  I^vided 
that  where  after  a  partner's  death  the  partnership  business  is  continued  in 
the  old  finn  name,  the  continued  use  of  that  name,  or  of  the  deceased  part- 
ner's name  as  part  thereof,  shaU  not  of  itself  make  his  exors'  or  admors' 
estate  or  effects  liable  for  any  partnership  debts  contracted  after  his  death." 

Ottensihle  PartnerB,"] — A  person  may  become  liable  to  creditors  of  a  firm  by 
holding  himself  out  as  a  partner  in  it :  Waugh  v  Carver^  2  H.  £1.  235 ;  Lindl. 
49  d  teq, ;  although,  as  between  himself  and  the  true  members  of  the  firm, 
he  may  luive  none  of  the  riehts  of  partner :  Badcliffe  y.  Bushworth,  33  Beay. 
484;  nor  tiie  disabilities  (S  a  partner  in  respect  of  proof  against  his  co- 
partners' estate :  Exp.  Sheen,  6  Ch.  D.  235,  0.  A. 

An  ostensible  partner  *'  is  liable  to  all  the  persons  who  may  have  given 
caredit  to  his  representation.  Though  liable  as  if  he  were  a  principal  debtor, 
be  is  only  liable  as  between  himself  and  j>er8ons  with  whom  ne  has  permitted 
bis  name  to  be  used" :  per  Bacon,  C.  J.,  in  Exp,  Goodf  5  Ch.  D.  54. 

By  the  Partnership  Act,  1890,  s.  2,  *'  In  determining  whether  a  partnership 

does  or  does  not  exist,  regard  shall  be  had  to  the  following  rules : — (1)  Joint 

tenancy,  tenancy  in  common,  joint  property,   conmion  property,   or  part 

ownership,  does  not  of  itself  create  a  partnership  as  to  anything  so  held 

OT  owned,  whether  the  tenants  or  owners  do  or  do  not  share  any  profits  made 

by  the  use  thereof.    (2)  The  sharing  of  gross  returns  does  not  of  itself  create 

a  partnership,  whether  the  persons  sharing  such  returns  have  or  have  not  a 

joint  or  common  right  or  interest  in  any  property  from  which  or  from  the 

nee  of  which  the  returns  are  derived.    (3)  The  receipt  by  a  person  of  a 

ahare  of  the  profits  of  a  business  is  primd  facie  evidence  that  he  is  a  partner 

in  the  business,  but  the  receipt  of  such  a  share,  or  of  a  payment  contingent 

on  or  varying  with  the  profits  of  a  business,  does  not  of  itself  make  him  a 

partner  in  the  business ;  and  in  particular — (a)  The  receipt  by  a  person  of  a 

debt  or  other  liquidated  amount,  by  instalments  or  otherwise,  out  of  the 

accroing  profits  of  a  business,  does  not  of  itself  make  him  a  partner  in  the 

Iraeinees,  or  liable  as  such :  (b)  A  contract  for  the  remuneration  of  a  servant 

or  agent  of  a  person  engaged  in  a  business  by  a  share  of  the  profits  of  the 

tmcdnees  does  not  of  itself  make  the  servant  or  arait  a  partner  in  l^e  busi- 

ziesB,  or  liable  ajB  such :  (c)  A  person  being  a  widow  or  child  of  a  deceased 

partner,  and  receiving  by  way  of  annuity  a  portion  of  the  profits  made  in 

tl&e  boeinees  in  which  the  deceased  person  was  a  partner,  is  not,  by  reason 

cmly  of  such  receipt,  a  partner  in  the  ousiness,  or  bable  as  such :  (d)  The  ad- 

wance  of  money  by  way  of  loan  to  a  person  engaged  or  about  to  enga^  in 

amy  businees  on  a  contract  with  that  person  that  the  lender  shaU  receive  a 

vmte  of  interest  valuing  with  the  pronts,  or  shall  receive  a  share  of  the  profits 

mriaxkg  from  caxrymg  on  the  busmess,  does  not  of  itself  make  the  lender  a 

jMBotsier  with  the  person  or  persons  cairying  on  the  business,  or  liable  as 

avich.     Provided  uiat  the  contract  is  in  writinj^,  and  signed  by  or  on  behalf 

cii  all  the  parties  thereto :  (e)  A  person  receivmg  by  way  of  annuity  or  other- 

iriae  a  portion  of  the  profits  of  a  business  in  consideration  of  the  sale  by  l^im 

oM  the  goodwill  of  tiie  business  is  not,  by  reason  only  of  such  receipt,  a  partner 

the  Diuinees,  or  liable  as  such." 

A  eontmct  that  a  person  shall  receive,  in  oonsideration  of  a  loan,  periodical 
out  of  the  profits  "  of  a  buonees  is  equivalent  to  a  contraot  that 
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he  sliall  receive  a  **  share  of  the  profits"  within  the  meaning  of  sab-sect  3 
(d)  of  sect.  2 :  Re,  Faung,  Exp.  Jones,  (1896)  2  Q.  B.  484. 

By  s.  3,  '*  In  the  event  of  any  person  to  whom  money  has  heen  adTa&oed 
by  way  of  loan  upon  such  a  contract  as  is  mentioned  in  the  last  for^omg 
section,  or  of  anj  buyer  of  a  goodwill  in  consideration  of  a  share  of  tk 
profits  of  the  busmess,  being  adjudged  a  bankrupt,  entering  into  an  arrange- 
ment to  pay  his  creditors  less  than  20«.  in  the  pound,  or  dying  in  insolTent 
circumstances,  the  lender  of  the  loan  shall  not  be  entitled  to  i^eco^ei  any- 
thing in  respect  of  his  loan,  and  the  seller  of  the  goodwill  shall  not  be  entitled 
to  recover  anything  in  respect  of  the  share  of  profits  contracted  for,  until  the 
claims  of  the  other  creditors  of  the  borrower  or  buyer  for  valuable  conoden* 
tion  in  money  or  money's  worth  have  been  satisfied." 

The  postponement  under  sect.  3  takes  effect  whether  the  contract  to  advance 
the  money  DO  oral  or  in  writing:  Re  Fort,  Exp.  Schofield,  (1897)  2  Q.B.  495, 
C.  A. ;  and  where  the  amount  of  the  loan  is  increased  without  anyagxeemeot 
as  to  interest,  the  presumption  is  that  the  whole  amount  is  lent  on  tae  auoa 
contract:  Re  Mason,  Exp,  Ring,  (1899)  1  Q.  B.  810. 

Under  the  Act,  as  previously,  all  the  circumstances  must  be  i^arded  and 
an  inference  drawn  from  them  as  a  whole :  Davis  v.  D.,  (1894)  1  (Jh.  Sd^. 

These  enactments  are  in  substitution  for  the  Partnership  Law  Amendment 
Act,  1865  (28  &  29  V.  c.  86),  v.  inf.,  which  contained  provisions  to  the  like 
effect. 

Constructive  Partners."] — ^The   presumption   of   partnership   arising  from 
receipt  of  profits  could  always  be  rebutted  if  it  were  shown  that  the  i^to 
between  the  parties  was  not  that  of  partners,  the  test  being  whether  anj 
agency  existed  between  the  parties  such  as  exists  between  co-partners :  Cox     | 
V.  Hickman,  8  H.  L.  0.  268;  Mollwo,  March  <fc  Co.  v.  Cmirt  of  TT^arcU,  L.^ 
4  P.  C.  438 ;  Pooky  v.  Driver,  5  Ch.  D.  485 ;   the  question  necesBarily  de- 
pending on  the  intention  of  the  parties  as  appearing  on  tiie  contract,  or  from 
their  conduct :    Walker  v.  Hirsch,  27  Ch.  33.  460,  C.  A.  (questioning  Patrigf 
V.  Armstrong,  18  Ch.  D.  698) ;   Radeley  v.  Consolidated  Rank,  38  Ch.  D.  238, 
0.  A. ;    Hawksley  v.  Outram,  (1892J  3  Ch.  359,  371,  379,  C.  A. ;   Kin^  A  C^ 
V.  Whichelow,  64  L.  J.  Q.  B.  801,  0.  A.     In  order  to  make  the  receiver  d 
profits  liable  as  a  partner,  he  must  have  received  profits  jw^  partner,  and  not 
m  some  other  character,  such  as  creditor :  Exp.  Tennant,  6  Cn.  D.  80S,  C.X.', 
or  exor  of  a  deceased  partner :   Holme  v.  Hamrrwnd,  7  ibt.  218 ;   althou^he 
might  have  entered  into  an  agreement  which  would  make  him  constructiTelf 
a  partner  on  its  taking  effect:  Dean  v.  Harris,  33  L.  T.  639;    and  bo  i& 
a^eement  to  employ  a  former  clerk  or  servant  at  a  salary  varying  withprofite 
did  not  necessarily  make  him  a  partner :  see  Walker  v.  Hirsch^  27  Ch.  D*  ^ 
C.  A. ;   Pawsey  v.  Armstrong,  18  Ch,  D.  698 ;   see  also  KiUhaw  v.  Juke^  ^ 
L.  T.  387;  32  L.  J.  Q.  B.  J2l7;  9  Jur.  N.  S.  1231;  11  W.  B.  690;  ^i*fl»T. 
Sharp,  L.  E.  1  C.  P.  86 ;  Exp.  McMillan,  24  L.  T.  143 ;  Re  English  and  Inii 
Church  and  University  Assurance  Society,  1  H.  &  M.  85 ;    Alfaro  v.  Ik  k 
Torre,  24  W.  E.  510;  34  L.  T.  122;  Ranken  v.  Alfaro,  5  Ch.  D.  786,  C.i.; 
Exp.  Davis,  32  L.  J.  Bky.  68 ;  Kelly  v.  Scotto,  49  L.  J.  Ch.  383 ;   42  L.  t 
827  (participation  in  building  scheme  not  a  partnership) ;  Hulton  v.  Li^% 
W.  N.  (89)  172 ;  reversed,  S.  C,  W.  N.  (90)  14 ;  King  &  Co.  v.   Whieh^^ 
sup. 

But  the  presumption  arising  from  receipt  of  profits  might  easily  be  sop- 
ported  by  other  curcumstanoes,  such  as  a  common  banking  aocount  andp^ 
visions  for  periodical  settlement  of  account  and  division  of  profit  {Noaktt  v. 
Rarlow,  26  L.  T.  136),  or  a  firm  name :  Re  Rowland  and  Crankshaw,  1  Ch. 
421. 

PaHnership  Law  Amendment  Act,  1865.]— Under  the  provisions  of  28  A  21 
y.  c.  86  (known  as  Bovill's  Act),  corresponding  with  clause  (a)  of  6.  2  oi  tb* 
Act  of  1890,  the  time  at  which  the  advance  was  made  was  to  be  looked  t^ 
and  if  at  that  time  there  was  a  contract  under  which  the  lender  was  to  rMSff 
a  share  of  profits,  the  case  was  within  the  statute :  Re  Stone^  33  Ch.  B.  Ml; 
and  see  Re  Hildesheim,  inf. ;  and  it  made  no  difference  that  the  sbaiv  ^ 
profits  was  received  nominally  as  salary :  S.  C,  following  JEtxsp,  Mills,  S  Ck 
569. 

And  for  a  case  in  which  the  agreement  was  held  to  be  for  a  partaei^ 
and  not  for  a  "  loan  to  a  person  about  to  engage  in  trade,*'  within  the ~^^ 
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ing  of  sect.  1  of  Bovill's  Act,  see  Frowde  v.  Williams,  56  L.  T.  441 ;  57  L.  J. 
Q.  B.  62. 

The  effect  was  to  prevent  the  lender  from  proving  for  the  loan  in  the  bank- 
ruptcy of  the  borrower  in  competition  with  any  of  his  creditors,  and  until  all 
were  paid  in  full  he  could  not  prove  for  any  purpose:  Exp,  Taylor y  Re  Graaon, 
12  Ch.  D.  366,  C.  A. ;  following  Hxp,  Mills,  8  Ch.  669. 

As  to  the  effect  of  the  Act  upon  the  law  as  it  stood  independently  of  the 
Act,  see  Fooley  v.  Driver,  o  Ch.  D.  486 ;  and  see  Lindl.  pp.  49  et  sea. 

In  order  to  give  a  lender  the  benefit  of  the  Act,  the  relation  of  the  parties 
must  have  been  that  of  debtor  and  creditor  (as  distinguished  from  tnat  of 
partners) :  Pooley  v.  Driver,  o  Ch.  D.  458  ;  a  reference  to  the  Act,  even  with 
a  declaration  that  the  lender  should  not  be  liable  as  a  partner,  would  not 
exempt  him  from  liability  if  in  fact  he  had  a  partner's  power  of  controlling 
the  application  of  the  money  lent :  Exp,  Delhasse,  7  Ch.  D,  oil,  C.  A. 

The  Act  did  not  applv  where  the  agi*eement  was  to  pay  profits  for  a  fixed 
term  which  had  expimi :  Erp.  Mills,  8  Ch.  569 ;  nor  attect  the  rights  under 
his  mortgage  deed  of  a  mortgagee  with  interest  varying  with  profits :  Exp, 
Sheil,  4  Ch.  D.  789,  C.  A. ;  and  an  action  to  enforce  such  a  security  is  not  an 
action  to  recover  principal  profits  or  interest  within  the  meaning  of  the  Act : 
Badeley  v.  Cmsohdated  Bank,  38  Ch.  D.  238,  C.  A. 

An  alteration  of  the  terms  of  the  original  advance  does  not  take  the  case 
oat  of  the  Act,  unless  the  transaction  amounts  to  a  repayment  of  the  advance 
and  the  making  of  a  new  loan :  Exp,  Mills,  8  Ch.  669 ;  lit  Ilildesheim,  (1895) 
2  Q.  B.  357,  C.  A. 

A  contract  for  a  loan  at  a  fixed  rate  of  interest  exceeding  20  p.  c,  but  with 
a  proviao  that  a  due  allowance  was  to  be  made  in  the  event  of  the  borrower 
being  unable  to  pay  the  interest  out  of  the  profits  of  his  business,  was  hold 
by  Q.  B.  D.  to  M  within  the  Act ;  but  by  C.  A.  to  be  void  for  uncertainty  : 
lie  Vince,  (1892)  1  Q.  B.  587  ;  2  a  B.  478. 
As  to  interest  accruing  on  profits  payable  imder  an  agreement  for  a  loan, 
Spartali  v.  Canstanttdini,  20  W.  R.  824 ;  21  W.  R.  116. 


UABILITY  OF  THE  FABTNEBfiHIP  ESTATE  TO  8EPABATE  0REDIT0B8. 

By  the  Partnership  Act,  1890  (53  &  54  Y.  c.  39),  s.  23,  it  is  now  enacted 
tliat  after  the  commencement  of  that  Act  (Jan.  1st,  1891),  "a  wiit  of 
execution  shall  not  issue  against  any  pKartnership  property,  except  on  a 
judgment  against  the  firm,  and  provision  is  made  for  a  new  mode  of 
execution  against  the  share  of  a  partner,  as  to  which,  v,  sup.  Vol.  I.,  Chap. 
XXVII.,  p.  424. 

The  Act  was  designed  to  put  an  end  to  the  cumbrous  and  inconvenient 
proce<>8  bj  which  formerly  upon  a  judgment  obtained  against  a  partner  the 
tOierifl  seized  in  execution  under  a.fi,/a,  the  whole  of  the  partnership  effects 
vbicli  were  of  a  tangible  nature,  or  within  the  provisions  of  the  Judgments 
Act,  1838  (1  &  2  V.  c,  110\  s.  12,  but  sold  only  the  debtor's  share  of  it: 
t/ohuttan  V.  Evans,  7  Man.  &  Or.  240;  8  Jur.  241;  Drown,  Janson  &  Co,  v. 
A.  Hutchinson  A  Co,,  (1895)  1  Q.  B.  737,  C.  A. ;  lb.  2  Q.  B.  126,  C.  A. ;  see 
Form  2,  sup.  p.  2192. 

Tbo  seizure  did  not  extend  to  book  debts,  and  the  execution  debtor  was, 
after  execution,  still  entitled  to  an  account  of  the  partnership  property : 
JJnbrrshon  y.  BluHon,  1  D.  &  S.  121 ;  Ilelmore  v.  Smith,  35  Ch.  D.  436. 

Upon  seizure  being  made,  the  partners  of  the  judgment  debtor  were 
BDtitledUprior  to  the  commencement  of  the  Judicature  Acts,  to  institute  a 
mit  in  Coanoery  to  have  the  partnership  account  taken,  a  receiver  appointed, 
md  <u>^  injunction  granted,  restraining  a  sale  by  the  sheriff,  so  as  to  prevent 
t  «tran^er  obtaining  an  interest  in  the  parhiership  assets  without  their 
on«0iit  :  Brown,  Janson  d:  Co.  v.  A,  Hutchinson  <£r  Co,,  (1895)  1  Q.  B.  737, 
:,  A-  ;    Story,  Partnership,  §  264;  Skip  v.  Harwood,  2  Swa.  586. 

Xj9  to  liability  of  the  joint  estate  on  bankruptcy,  v.  sup,  p.  2191 ;  Lindl. 
3S  ei  seq. 
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Section  V. — Account  in  Action  by  Beneficiaeibs. 

1.  Accounts  and  Inquhies  as  to  Testator^s  Partnership  Businm, 

Usual  aooounts  of  testator's  personal  estate: — "An  inquiry  what 
was  the  amonnt  of  the  testator's  capital,  stock-in-trade,  credits,  debts, 
and  liabilities  in  the  partnership  trade  or  business  of  &c.,  in  the  plead- 
ings mentioned,  on  the  footing  of  the  deed  of  &c. ;  An  inquiry  wheilbtt 
any,  and  which,  of  the  debts  due  to  the  said  partnership  at  the  date  of 
the  said  deed  remain  unpaid,  and  under  what    circumstances,  Bud 
whether  any,  and  what,  steps  ought  to  be  taken  for  recoyering  the 
same ;  An  eux^ount  of  the  business,  and  of  the  profits  and  losses  thei^l, 
in  each  year  since  the  testator's  death ;  An  inquiry  what  is  the  present 
amount  of  the  capital,  and  of  the  credits,  debts,  and  liabUitieB  oi  t\i« 
said  business,  and  how  such  capital  has  been  derived." — ^Any  settled 
account  not  to  be  disturbed ;  Deft  P.  (exor)  to  be  charged  wiih.  «3i 
moneys  received  by  him,  and  to  be  allowed  all  sums  properly  paid  bj 
him  to  H.  (agent)  for  carrying  on  the  business  under  the  will,  «d^ 
having  regard  to  its  terms — "  An  inquiry  what  sums  of  money  haw 
been  paid  by  the  Deft  P.  to  the  Deft  J.  or  to  any  other  pereon  &c^ 
according  to  the  terms  of  the  testator's  will ;  An  inquiry  whether  it 
will  be  fit  and  proper,  and  for  the  benefit  of  the  infant  Pit,  that  tk 
said  business  should  be  carried  on,  and  in  what  maim.er  and  upon 
what  terms  " — (And  Let  such  steps  be  taken  respecting  the  reooxetj 
of  the  testator's  debts  and  the  said  business  as  the  Judge  shall  direct). 
—Plumley  v.  P.,  V.-O.  W.,  24  Jan.  1848,  B.  777 ;  and  see  fiows&cr^ 
Watkins,  1   R.  &  M.  283;   Travis  v.  Milne,  9  Ha.  157;    Wedderhm 
V.  W,,  2  Keen,  752 ;  4  My.  &  0.  41. 

For  inquiries,  to  ascertain  testator's  share  in  the  partnership  trade  at  liis 
death,  and  in  the  value  of  the  goodwill,  and  declaration  that  the  I>eft  (sn- 
viving  partner  and  exor)  ought  to  account  for  profits  accruing  fpom  ^ 
employment  of  the  testator's  estate,  with  liberty  to  the  Pits  to  ap^y  for  lea« 
to  charge  him  with  interest  instead  of  profits,  see  McDonald  v-  Bichardtm, 
V.-C.  S.,  26  July,  1858,  B.  1789;  1  Giff.  90. 

For  accounts  of  dealings  of  three  partnerships,  any  settled  account  net  t) 
be  disturbed,  and  inquiries  as  to  stock-in-trade,  goodwill,  capital,  and  pro£ii. 
with  liberty  to  state  special  circumstances  as  to  uie  nature  of  tlie  bu^inese^ 
to  show  how  far  any  of  them  depended  on  the  personal  skill  of  the  te^taiiBC 
or  Deft,  and  inquiry  as  to  alterations  in  the  partnership  premifaes,  ^tk«t 
prejudice  to  any  question,  see  Willett  v.  Bland/ordy  V.-C.  W-,  22  Dec- 1^ 
B.  546 ;  1  Ha.  272. 


2.  Inquiries  as  to  Testator^s  Assets  in  Foreign  lirin,  and  Ooufk 

to  be  taken, 

<<  Let  &c.  an  inquiry  whether  any,  and  what,  part  of  the  testKtoA 
estate  was  at  the  time  of  his  death  invested  in  the  buainess  of  the  fi^ 
of  &c.,  in  India,  or  was  due  and  owing  from  the  said  firm  to  him;  4*^ 
whether  any,  and  what,  parts  thereof  have,  since  the  teetator^B  daA 
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been  got  in,  and  by  whom,  and  how  the  same  have  been  invested, 
applied,  or  disposed  of,  and  whether  any  part  thereof  is  still  invested 
in  the  business  of  the  said  firm,  or  is  due  and  owing  from  the  said 
firm,  and  what  course  is  fit  and  proper  and  for  the  benefit  of  the 
persons  interested  in  the  testator's  estate  to  be  taken  in  respect 
thereof.*'— CocA^tf//  v.  C,  M8S. 

For  inquiry  of  what  a  testator's  interest  in  the  several  mines,  mining 
property,  and  shares  in  the  pleadings  mentioned  consisted  at  the  time  of  his 
death,  and  whether  his  interest  in  the  said  mines,  mining  property,  or  shares, 
or  any  of  them,  or  in  any  part  thereof,  had  ceased  or  determined,  and  if  so 
how,  see  Clements  v.  Hall^M..  E.,  9  July,  1855,  A.  1562;  2  D.  &  J.  180. 


3.  Infants  entitled  to  Profits — Inquiry  whether  for  their  Benefit  to 

take  Profits  or  Interest. 

'^Deolabe  that  the  Pit  E.  and  the  Deft  G.  the  infants  are  entitled 

to  an  account  of  the  profits  made  since  the  death  of  the  testator  in  the 

trade  carried  on  in  his  lifetime  by  him  and  the  Deft  B.  as  partners, 

which  since  his  death  has  been  carried  on  by  the  said  Deft  E." — 

Account  of  the  profits  of  such  trade,  and  of  the  value  of  the  stock  and 

effects  therein,  and  of  what  such  stock  and  effects  consisted; — ''An 

inquiry  whether  it  would  be  more  for  the  benefit  of  the  Pit  E.  and  the 

Deft  Q.  to  take  the  testator's  share  of  the  said  stock-in-trade  and 

profits,  or  to  accept  the  sum  of  £ — ,  with  interest  as  calculated  &c." — 

Burden  v.  B,^  M.  B.,  17  July,  1805,  A.  1188  ;  followed  in  Heathcots  v. 

Hidme,  1  J.  &  W.  134. 


4.  Survivor  not  entitled  to  Allowance  for  Management  except  TVaveU 
Ung  Expenses  and  Disbursements — Lien  on  Share  of  Survivor* 

**  It  appearing  to  the  Court  to  be  more  for  the  benefit  of  the  Pit  E. 
and  the  Deft  G-.,  the  infants,  to  take  the  testator's  share  of  stock-in- 
trade  with  the  profits.  Declare  that  the  said  infants  were  entitled  to 
the  same,  and  that  the  ezors  of  the  late  Deft  B.  (survivor  and  exor) 
ongr^^  ^  account  accordingly ;  And  that  the  said  B.  was  not  entitled 
to  any  allowance  for  management,  except  a  moiety  for  any  expenses 
ixKCiirred  in  journeys  and  disbursements  by  the  said  B.  on  account  of 
tine  trade,  which  have  not  been,  already  allowed." — Account  thereof.— 
*'  X>eclare  that  all  parties  ought  to  be  charged  with  interest  at  the 
ito  of  5  p.  c.  per  ann.  on  moneys  drawn  out  of  the  trade  or  partner* 
effects." — Account  thereof;  Directions  to  ccdculate  interest  and 
0Oii.tinae  former  accounts. — *^  Declare  that  the  said  infants  have  a  lien 
cni.  tlie  said  B.'s  share  of  the  money  and  funds  in  Court  to  the  credit 
erf    Ac,  for  their  share  in  the  said  stock-in-trade  and  profits." — ^B.'s 
to  be  valued  and  applied ;  what  shall  be  certified  to  remain  due 
B.  to  be  answered  by  the  Defts  his  exors,  they  admitting  assets* 

7c2 
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—Burden  v.  B,,  M.  E.,  8  Feb.  1814,  A.  497  ;  1  V.  &  B.  170 ;  followed 
in  Stocken  v.  Dawson^  6  Bear.  37 1,  as  to  allowance  for  managing. 

For  order,  on  motion  to  vary  certificate,  declaring  that  the  estate  of  the 
testator  was  not  to  be  chared  with  certain  sums,  or  credited  with  cettaia 
other  sums,  and  that  a  certam  sum  or  any  part  thereof  was  not  to  be  charged 
against  the  estate  of  the  testator  in  respect  of  any  services  perfonned  by 
Deft  M.  (exor  and  professional  accountant),  and  that  the  estate  of  the  teslatoi 
continued  interested  in  the  business,  and  was  entitled  to  half  the  profits  made 
by  the  Deft  R.  (exor  and  surviving  partner),  so  long  as  the  same  was  carried 
on  by  him  under  the  firm  of  L.  R.  &  Co.,  and  imtil  the  said  Deft  R  assumed 
other  persons  as  his  partners  in  the  said  trade  or  business,  and  that  after  the 
period  named  the  same  Deft  was  to  be  charged  with  interest,  and  that  the 
testator's  represves  were  not  to  have  any  allowance  in  respect  of  salary  for 
keeping  the  books  for  —  months  before  his  death,  see  McDonald  v.  Richardittn, 
V.-C.  §.,  13  Jan.  1864,  B.  263;  10  L.  T.  166,  170;  and  see  8.  C,  1  Gift.  81. 


5.  Partnership  Realty  to  be  deemed  Personalty, 

*'  Declare  that  the  copyhold  estates  appearing  by  (the  Chief  QerVs 
certificate  dated  &c.)  to  have  been  purchased  on  account  of  the  pait- 
nership,  and  out  of  the  funds  and  effects  thereof,  did  form  and  are  to 
be  considered  as  part  of  the  capital  and  effects  of  the  partnership  at 
the  time  of  the  decease  of  the  testator,  and  that  the  testator^s  inteiei^ 
in  the  same  copyhold  estates,  and  in  such  other  real  estates,  if  any,  as 
formed  part  of  the  capital  and  effects  of  the  partnership  at  tihe  time  ol 
his  decease,  are  to  be  considered  in  equity  personal  estate  of  the  tefr 
tator."— PAt7/f>«  v.  P.,  M.  E.,  23  July,  1832,  B.  2857  ;  1  M.  &X,  W^. 

For  declaration  that  the  share  of  a  co-owner  of  certain  real  estate,  paitlj 
used  as  a  quarry,  was  real  estate  and*  belonged  to  her  heir-at-Aaw,  «» 
Steiaard  v.  Blaktway,  M.  R.,  24  July,  1868,  B.  2386 ;  6  Eq.  479,  482 ;  affimwd 
4  Gh.  603. 


\ 


\ 


6.  Tenant  for  Life  and  Remainderman — Profits  Corpus  or  Incomt^ 

Apportionment. 

''  Deolare  that  S.  {tenant  for  life)  was  entitled  to  tke  -whole  of  ^ 
testator's  one-seventh  share  of  the  profits  of  the  S.  D.  Colliery,  in  ^ 
pleadings  mentioned,  which  were  ascertained,  declared,  and  paid  h 
her  lifetime,  and  also  to  the  proportion  up  to  the  day  of  lier  deceased 
one-seventh  share  of  the  profits,  which  were  ascertain^,  declared  $si 
paid  at  the  annual  meeting  which  took  place  next  after  ber  decetaa- 
— Funds  in  Court  to  be  paid  to  her  exors ;  deficiency  to  be  a  charge  «■ 
the  testator's  share  in  the  colliery  ;  testator's  share  in  future  profits  v 
be  applied  in  liquidation  of  the  charge. — {_Add  Payment  Sekedtk 
directing  payment  of  funds  to  exors,'] — Straker  v.  Wilson^  L,  C.,  17  k^ 
1871,  B.  2271 ;  6  Ch.  503 ;  varying  order  of  Y.-C.  J.,  29  March,  1^* 
B.  1611;  6  Oh.  506,  n. 

For  declaration  that  the  Pit  (tenant  for  life)  was  entitled  to  tecfsn » 
income  the  whole  of  the  profits  from  the  last  annual  division  beftae  ^ 
testator*s  death,  and  the  apportioned  part  of  the  interest  on  bis  capital 
accrued  since  his  death,  see  Ihhotson  v.  Elam^  M.  E.  1  £q.  194. 
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NOTES. 
PABTIES.TO  ACTIONS  BY  BENEFICIABIES. 


To  an  action  by  beneficiaries  against  the  represves  of  a  deceased  partner 
for  a  general  partnership  account,  all  the  surviving  partners  must  be  made 
parties:  Vyse  v.  Foster ^  7  H.  L.  318;  Simpson  v.  Chapman ^  4  D.  M.  &  G. 
154,  167. 

But  an  action  may  be  maintained  against  the  represves  for  an  account  of 
profits  actuall^r  received  by  them,  without  making  parties  the  members  of 
any  firm  in  which  such  profits  were  earned :  McDonald  v.  RichanUon^  1  Giff. 
SI ;  Palmer  v.  Mitchell,  2  My.  &  K.  672,  n. ;  Lindl.  631,  632. 

An  action  by  beneficiaries  against  exors  and  survivors  is  only  justified 
by  collusion :  Newland  v.  Champion^  1  Ves.  105  ;  2  Coll.  46 ;  or  other  special 
circumstances:  Laiv  v.  Z.,  2  Coll.  41 ;  presenting  a  substantial  impediment 
to  justice  in  any  action  by  the  exors :  Travis  v.  Milne,  9  Ha.  150 ;  not  merely 
by  an  allegation  that  the  exor  refuses  to  sue :  Jackson  v.  «/.,  28  L.  T.  189. 

The  assent  of  an  exor  to  a  specific  bequest  of  a  share  of  goodwill  does  not 
enable  the  legatee  to  sue  the  surviving  partner:  Robertson  v.  Qutddington, 
28  Beav.  529 ;  and  an  assignment  by  an  exor  of  a  deceased  partner's  share 
to  the  beneficiaries  entitled  to  it  does  not  bar  an  action  by  the  exor  in  respect 
of  a  pcirticular  partnership  asset,  and  for  a  receiver,  to  which  the  assignees 
are  not  parties :  Clegy  v.  Fishwick,  1  Mac.  &  G.  294.         * 

TITUS  OF  BENEFICIABIES. 

The  title  of  beneficiaries  under  the  will  of  a  partner  is  subject  to  the 
partnership  liabilities ;  so  that  a  bequest  of  the  partner's  share  in  a  partner* 
ship  chattel  failed,  where  the  debts  exhausted  the  assets :  Farquhar  v.  Ilad- 
den,  7  Ch.  1 ;  Lindl.  349,  635 ;  and  a  minor's  share  of  the  proceeds  of  a  concern 
0old  for  cash  and  bills  was  not  exonerated  from  deduction  for  the  discount  of 
the  bills:  King  v.  Malcolmson,  I.  R.  10  Eq.  220. 
As  to  terms  of  bequests  of  shares  in  partnerships — 

— '*  sums  due  and  owing"  did  not  mclude  unascertained  value  of  share : 
Martin  v.  Hohson,  8  Ch.  401. 

**  represves  of  partners"  meant  legal  pers.  represves  of  deceased  part- 
ners, not  members  of  the  present  firm :  Leak  y.  McDoxvall,  3  N.  E. 
185 ;  33  Beav.  238. 
And  for  power  to  bequeath  to  '*  legitimate  male  descendants,"  see 
Beamish  v.  B.,  I.  B.  4  £q.  20. 


INTEBEST  OB  PB0FIT8. 

Where  canital  is  properly  left  by  exors  in  a  partnership,  the  partnership 
18  (in  the  aosence  of  express  agreement)  liable  to  account  for  the  profito 
joade  by  its  employment,  but  not  for  interest,  both  as  between  the  exors  and 
the  survivors,  and  the  beneficiaries  and  the  exors :  v.  sup,  p.  2182 ;  and  see 
Fy«r  V.  Toder,  7  H.  L.  329. 

3nt  irhere  it  is  wrongfuUy  left  in  the  business  by  exors,  or  wrongfully 
employed  by  them  in  it,  the  beneficiaries  may  at  their  option  charge  them 
with  interest  or  profits :  Partnership  Act,  1890,  s.  42,  sup,  p.  2188 ;  Docker  v. 
Siftnes^  2  My.  &  K.  655  ;  Falmer  v.  Mitchell,  lb,  672,  n. ;  Heathcote  v.  Ilulme^ 
I  J.  A  W.  122;  and  where  the  partners  have  notice  of  the  breach  of  trust* 
they  are  liable  equally  with  the  exors :  Flockton  v.  Running,  8  Ch.  323,  n. ; 
per  Ix>rd  Cairns  m  Vyse  v.  Foster,  7  H.  L.  334 ;  Travis  v.  Milne,  9  Ha.  141 ; 
mxkd  Bee  Willett  v.  Bland/ord,  1  Ila.  253;  JVedderburn  v.  FT.,  4  M.  &  C.  41; 
McJJouaUl  V.  Richardson,  1  Giff.  81  ;   Townend  v.  T,,  1  Giff.  201. 

^A^n  exor  can  only  carry  on  a  trade  for  the  purpose  of  winding-up :  see 
XjQ^nn  on  Trusts,  686;  but  may  complete  some  contracts:  M' Clean  v.  AV/i- 
mard^  9  Ch,  336 ;  Collinson  v.  Lister,  20  Beav.  356,  365 ;  7  D.  M.  &  G.  634 ; 
md  he  may  sell  the  share  of  the  deceased  to  the  survivors ;  and  in  such  a 
contract,  or  in  a  similar  contract  contained  in  partnership  articles,  time  is 
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not  of  the  essence  of  the  contract:  Chambers  v.  Hoioell,  11  Beay.  6;  Tyacv. 
FosUr,  7  H.  L.  318. 

The  tnistee  under  the  will  of  an  outgoing  partner  who,  on  his  retirement, 
had  left  hie  capital  in  the  business,  was  entitled  to  employ  accountants  and 
valuers  for  an  audit  and  stock-taking  once  a  year  if  desired,  or  oftener  if 
special  circumstances  so  required ;  and  the  expenses  thereof  were  costs, 
charges  and  expenses  properly  incurred  by  the  trustee  in  the  execution  of 
the  trusts  of  the  will  and  for  the  benefit  of  the  whole  estate,  and  therefore 

fayable  out  of  capital  and  not  out  of  income :  Re  Bennett,  Jones  v.  Bennett, 
1896)  1  Ch.  778,  0.  A. 


OOBPUS  OK  mOOME. 

Interest  payable  under  articles  of  partnership,  upon  a  partner's  share  o! 
the  capital,  is  apportionable  on  his  death :  that  part  accruing  due  before  his 
death  is  corpus  of  his  estate,  that  accruing  afterwards  is  income :  Ibboism  t. 
Elam,  1  Eq.  188. 

Profits  wholly  earned  during  the  partner's  lifetime,  but  not  ascertained 
until  after  his  death,  are  corpus;  Browne  v.  CoUinSy  12  Eq.  586;  profits 
partly  earned  during  the  partner's  lifetime  are  income,  and  are  not  appor- 
tionable: Ibhotson  V.  Elam,  1  Eq.  188;  Lambert  v.  Z.,  16  Eq.  320. 

"Where  a  testator  bequeathed  a  share  in  a  colliery  to  his  widow  for  lile, 
with  remainder  oyet,  and  the  partners  had  power  by  their  articles  either  to 
diyide  the  profits  or  retain  them  in  the  business,  it  was  held  that  the  profits 
80  divided  were  income,  and  were  apportionable  on  the  death  of  the  tenimV 
for  life,  but  that  the  profits  retained  were  corpus :  Straker  v.  Wilson,  6  Gh. 
603 ;  Form  6,  sup,  p.  2202. 

Where  a  particular  contract  is  being  completed  by  the  survivors,  and  ior 
that  purpose,  or  for  the  purpose  of  Bquidation,  the  survivors  employ  the 
capital  of  the  deceased  paitner,  the  profits  arising  from  it  are  corpus,  and  the 
tenant  for  life  is  entitled  to  interest  from  the  time  of  the  testator's  death  upon 
the  value  of  the  testator's  share  at  his  death:  Jackson  v.  J.,  20  L.  T.  3M; 
Fearns  v.  Yomigy  9  Ves.  549 ;  and  see  Brown  v.  Oellatly,  2  Ch.  751 ;  WeiA' 
worth  V.  IF.,  (1900)  A.  C.  163,  P.  C. ;  and  v.  sup.  Vol.  IL,  pp.  1687,  1688. 

As  to  the  adjustment  of  profits  and  losses  of  successive  years,  as  between 
tenant  for  life  and  remainderman,  of  the  business  of  a  testator  earned  on 
pursuant  to  a  direction  contained  in  his  will,  see  Oow  v.  Forster,  26  Gh.  D. 
672 ;   Upton  v.  Brovm,  26  Ch.  D.  688. 

Where  a  settled  fund  was  improperly  employed  in  carrying  on  a  busmess, 
the  tenant  for  life  was  held  entitled  on^  to  4  p.  c.  on  the  fand  and  ^ 
accretions  of  profits  similarly  employed :  Me  Hill,  H*  v.  H,,  50  L.  J.  C^  551; 
45  L.  T.  126. 


BEAL  OB  PEBSONAL  ESTATE. 

By  the  Partnership  Act,  1890,  s.  20,  "(1.)  All  property  and  rights  «ai 
interests  in  property  originally  brought  into  the  partnership  stock  «r 
acquired,  whether  by  purcnase  or  otherwise,  on  account-  of  the  firm,  or  te 
the  purposes  and  in  the  course  of  the  partnership  business,  are  called  in  this 
Act  partnership  property,  and  must  oe  held  and  applied  by  the  paitn«s 
exclusively  for  the  purposes  of  the  partnership,  and  m  accordance  "with  ll* 
partnership  agreement.  (2.)  Provided  that  me  legal  estate  or  intere«^  a 
any  land,  or  in  Scotland  the  title  to  an  interest  in  any  heritable  estate,  wlff^ 
belongs  to  ^e  partnership  shall  devolve  according  to  the  nature  and  tenicv 
thereof,  and  the  general  rules  of  law  thereto  applicable,  but  in  trust,  so  bt 
as  necessary,  for  the  persons  beneficially  interested  in  the  land  under  ^ 
section.  (3.)  Where  co-owners  of  an  estate  or  interest  in  any  land,  oris 
Scotland  of  any  heritable  estate,  not  being  itself  partnership  property,  «r? 
partners  as  to  profits  made  by  the  use  of  that  land  or  estate,  and  jwmhs* 
other  land  or  estate  out  of  the  profits  to  be  used  in  like  manner,  the  laad  ^ 
estate  so  purchased  belongs  to  them,  in  the  absence  of  an  agreenaent  to  t^ 
contrary,  not  as  partners,  but  as  co-owners  for  the  same  respectiTe 
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and  interests  as  are  held  by  them  in  the  land  or  estate  first  mentioned  at  the 
date  of  the  purchase." 

By  sect.  21,  **  unless  the  contrary  intention  appears,  property  bought  with 
money  belonging  to  tiie  firm  is  deemed  to  have  been  bought  on  account  of 
the  firm." 

By  sect.  22,  **  where  land  or  any  heritable  interest  therein  has  become 
partnership  property,  it  shall,  unless  the  contrary  intention  appears,  be 
treated  as  between  the  partners  (including  the  represves  of  a  deceased 
partner),  and  also  as  between  the  heirs  of  a  deceased  partner  and  his 
exors  or  admors,  as  personal  or  moveable,  and  not  real  or  heritable  estate." 

Beal  estate  '*  substantially  inyolved  in  a  partnership  trade"  has  in  equity 
always  been  treated  as  personalty  as  between  the  real  and  personal  represves 
of  the  partners,  whether  acquired  by  descent,  devise,  or  otherwise  :  Waterer 
V.  jr.,  15  E^.  402;  Lindl.  341,  349,  352;  and  although  conveyed  to  the 
partners  as  jomt  tenants :  Re  Thomas  Ryan,  I.  B.  4  Eq.  232. 

But  the  question  is  one  of  contract:  Re  Wilson  ^  W.  v.  HoUoway,  (1893)  2 
Ch.  340 ;  and  where  land  had  been  dealt  with  as  realty  for  a  course  of  years, 
it  was  so  deemed  in  equity,  and  descended  to  the  heirs  of  the  co-owners : 
Steward  v.  Blakeway^  6  Eq.  479 ;  4  Ch.  603 ;  and  where  partners  borrowed 
money  on  the  security  of  freeholds  of  which  they  were  tenants  in  common, 
and  expended  the  money  in  improving  part  of  the  freehold  in  which  the 
business  was  carried  on,  sect.  20  (3)  of  the  Act  was  held  to  apply,  so  that 
none  of  the  freehold  became  partnership  property :  Davis  v.  2>.,  (1894)  1  Ch. 
393, 

And  an  agreement  by  a  partner  to  retire  and  assign  his  share  in  the 
rartnership  assets,  which  comprise  land,  is  within  sect.  4  of  the  Statute  of 
f*Tauds :  Gray  v.  Smith,  43  Ch.  D.  208,  C.  A. ;  but  a  contract  of  partnership 
may  be  entered  into  by  parol  although  it  is  intended  that  the  partnership 
shall  deal  with  land:  De  Nicols  v.  Curlier,  (1900)  2  Ch.  410;  referring  to 
Iforsfttr  V.  Hale,  5  Ves.  308 ;  Dale  v.  Hamilton,  5  Ha.  369 ;  Lindl.  89 ;  and 
applying  the  same  principle  ^ud  real  estate  to  the  community  of  goods 
between  French  spouses,  as  bemg  in  substance  a  contract  of  partnership. 

The  share  or  interest  of  a  deceased  partner  not  being  property  situate  in 
Sng^land,  is  not  subject  to  probate  duty:  Laidlay  v.  Lord  Advocate,  15  App. 
Oa.  468 ;  and  see  Beaver  y.  Master  in  Equity,  (1895)  A.  0.  251,  P.  C,  and^up. 
Vol.  II.  p.  1401. 
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CHAPTER  L, 


SPECIFIC  PEBFORMANCE. 


Section  I. — Right  to  Relief. 

1.  Declaration  of  Bight. 

"  Declabe  that  the  agreement  dated  the  —  day  of  —  ia  the  plead- 
ings mentioned  ought  to  be  Bpecificallj  performed  and  carried  into 
execution,  and  order  and  adjudge  the  same  accordingly." — Consequent 
directions. 

2.  The  like  Declaration. 

**  Declabe  that  the  Pit  is  entitled  to  a  specific  performance  of  the 
agreement  dated  the  —  day  of  —  in  the  pleadings  mentioned,  and 
order  and  adjudge  the  same  accordingly."— Consequent  directions. — 
Form  2,  in/,  p.  2226. 

3.  The  like — Agreement  established. 

'*  Declare  that  the  (letters  of  the  —  day  of  —  and  the  —  day  of  — ) 
in  the  pleadings  mentioned  constituted  a  binding  agreement  between 
the  Fit  and  the  Deft,  and  that  the  same  agreement  ought  to  be  speci- 
fically performed  and  carried  into  execution,  and  order  and  adjudge 
the  same  accordingly." — Consequent  directions. — See  Stone  v.  Smitk, 
inf.  p.  2240,  Form  6  ;  Oreen  v.  Sevin,  inf.  p.  2239,  Form  4 ;  Eadie  t. 
Addison,  inf.  sect.  3,  p.  2272,  Form  7. 

4.  The  like — Agent  declared  duly  authorized. 

"  Declare  that  the  agreement  of  the  —  of  —  in  the  writ  [pleadings^ 
mentioned  was  duly  entered  into  by  the  Deft  B.  on  his  own  behalf  and 
as  the  duly  authorized  agent  of  the  Defts  E.,  D.,  and  J.,  and  of  H. 
deceased ;  And  Declare  that  the  said  ag^ement  ought  to  be  spedficallj 
performed  and  carried  into  execution,  and  order  and  adjudge  the  same 
accordingly." — Consequent  directions. — Dale  v.  Bateson,  V.-C.  M.,  7 
Aug.  1878,  A.  1763. 

For  forms  of  declaration  where  an  agreement  is  enforced  with  modifioa- 
tions,  see  Sect.  IV.  (m.),  Form  1,  inf.  p.  2282,  (iv.),  Form  1,  inf.  p.  2282, 
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For  form  of  conditional  declaration  upon  a  reference  as  to  title,  see 
Sect.  n.  (I.),  Form  1,  inf.  p.  2226. 

For  forms  of  consequent  directions  in  the  case  of  agreements  for  the  sale  or 
purchase  of  land,  see  Sect.  II.,  inf,  p.  2226. 

— in  the  case  of  an  agreement  for  a  lease,  see  Sect.  HI.,  inf,  p.  2270. 

— in  the  case  of  an  agreement  for  the  transfer  of  shares,  see  Sect.  IV.  (i.), 
inf,  p.  2279. 

— ^m  the  case  of  an  agreement  for  the  execution  of  works,  see  Sect.  IV.  (ii.), 
inf,  pp.  2280,  2281 ; 

— m  the  case  of  an  agreement  for  the  grant  of  an  annuity,  see  Sect.  IV.  (iv.), 
inf,  p.  2282 ; 

— ^m  the  case  of  an  agreement  for  the  employment  of  a  manager  of  works, 
see  Sect.  IV.  (v.),  inf  p.  2283 ; 

— in  the  case  of  an  agreement  for  the  compromise  of  rights,  see  Sect.  IV.  (vi. ), 
tn/.  p.  2284. 

For  decrees  for  specific  performance  of  an  agreement  for  a  settlement,  see 
Coverdale  v.  Eastwood,  15  Eq.  121,  Vol.  II.  p.  1694 ; 

— of  an  agreement  to  execute  a  separation  deed,  see  Gihba  v.  Harding, 
5  Cfa.  d36 ;  sup.  Vol.  II.  p.  963,  Form  2  ; 

—of  an  agreement  to  execute  a  mortgage  deed,  see  Hermann  v.  Hodgea, 
16  Eq.  18;  sup,  p.  2041,  Foim  1 ; 

— of  a  partnership  aereement,  see  England  v.  Curling ,  8  Beav.  140, 
Chap.  XLIX.,  Sect.  I.,  Form  1,  sup,  p.  2159. 


5.  Judgment  for  Specific  Performance ^  with  Inquiry  as  to  Damages, 

**  Declabe  that  the  agreement  in  the  pleadings  mentioned  ought  to 
be  specifically  performed  and  carried  into  execution,  and  order  and 
adjudge  the  same  accordingly ;  And  Let  an  inquiry  be  made  what 
daoiages  have  been  sustained  by  the  Pit  by  reason  of  the  Deft  not 
having  specifically  performed  the  said  agreement ;  And  Let  the  Deft 
N.,  within  —  days  from  the  date  of  the  Master's  certificate,  pay  to  the 
Fit  0.  what  shall  be  certified  to  be  due  to  him  in  respect  of  such 
damages ";— Deft  to  pay  Pit's  costs. — Injunction  against  acting  in 
contravention  of  the  agreement. — ^Liberty  to  apply  in  Chambers  touch- 
ing the  costs  of  the  inquiry,  and  to  apply  generally. — Or  ton  v.  Napper^ 
V.-C.  W.,  15  Feb.  1864,  B.  320. 

For  forms  where  the  damages  are  assessed  at  the  hearing,  see  Sect.  HE., 

inf.  pp.  2271,  2272. 

Ana  for  form  where  the  damages  are  given  in  the  alternative,  Ih, 

For  issue  as  to  damages,  see  Cory  v.  Thames  Iron  Works  Co,,  V.-O.  W., 

21  April,  1868,  A.  876;  11  W.  B.  589;  Vol.  I.  p.  380. 


6.  Inquiry  as  to  Damages  by  reason  of  Delay. 

Ah  inquiry  whether  the  Pit  has  sustained  any  and  what  damages  by 
reason  of  the  delay  of  the  Deft  in  completion  of  the  said  agreement. — 
Inman  t.  Gardiner^  Byrne,  J.,  14  Dec.  1900,  A.  4352. 


7.  Specific  Performance  enforced  against  Executors  of  Deceased 

Purchaser — Re-sale. 

Dbclabb  that  the  Pit  is  entitled  to  specific  performance  of  the 
Lgreementy  dated  &c.,  so  far  as  it  remains  to  be  performed  ;  And  Let 
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&c. ;  And  Declare  that  the  Defts,  as  exors  of  A.  B.,  are  bound  to 
aocept  the  title  of  the  Pit  to  the  hereditaments  comprised  in  the  said 
agreement. — Eefer  to  taxing  master  to  tax  the  Pit's  costs  of  action. — 
Let  interest  be  computed  by  the  taxing  master  at  the  rate  &c..  on  &c., 
the  residue  in  the  pleadings  mentioned  of  the  purchase-money  for  the 
heredit;aments  comprised  in  the  said  agreement  from  &c. ;  And  the  tax- 
ing master  is  to  certify  the  amount  of  such  interest ;  And  the  Defts,  the 
exors  of  A.  B.,  not  admitting  assets  belonging  to  the  estate  of  the  tes- 
tator sufficient  to  pay  the  £ — ,  interest  and  costs  as  aforesaid,  and  to 
discharge  the  other  liabilities  of  the  testator,  Let  the  said  heredita- 
ments be  re-sold,  with  the  approbation  of  the  Judge,  and  the  net  pro- 
ceeds of  such  re- sale  be  paid  to  the  Pit ;  And  Let,  if  such  net  proceeds 
shall  be  more  than  sufficient  to  pay  the  said  £ — ,  interest  and  costs  as 
aforesaid,  the  Pit  pay  the  balance  of  such  net  proceeds  to  the  DeftB ; 
And  if  such  net  proceeds  shall  not  be  sufficient  to  pay  the  said  £ — ^ 
interest  and  costs,  Let  the  Pit  be  at  liberty  to  go  in  and  prove  his 
claim  as  a  creditor  upon  the  testator's  estate  in  the  action  of  &c.  far 
the  amount  of  the  deficiency  ;  And  in  case  no  purchaser  shall  be  found 
for  the  said  hereditaments  at  such  re-sale.  Let  the  Pit  be  at  liberty  to 
go  in  and  prove  his  claim  as  a  creditor  upon  the  testator's  estate  in  the 
said  action  for  the  whole  of  the  said  £ — ,  interest  and  costs ;  And  upon 
his  executing  to  the  Defts  a  proper  conveyance,  to  be  settled  &c.,  of  the 
said  hereditaments,  and  delivering  to  them  (upon  oath,  if  required) 
all  deeds  &c. — Inquiry  as  to  damages  by  reason  of  Defta  not  having 
specifically  performed  agreement. — Liberty  to  Pit  to  prove  for  amount 
of  damages  against  testator's  estate. — Galloway  v.  Young ^  Y.-O.  B., 
3  July,  1886,  A.  1020. 


NOTES. 

NATUBE  OF  JUBISDICTION. 

"The  exercise  of  the  juiisdiction  of  equity  as  to  enforcing  the  spedfio 
performance  of  agreements  is  not  a  matter  of  right  in  the  party  seeking 
relief,  but  of  discretion  in  the  Court — not  an  arbitrary  or  capricious  discre- 
tion, but  one  to  be  governed  as  far  as  possible  by  fixed  rules  and  prindples" : 
Lamare  v.  Dixon,  L.  B.  6  H.  L.  414, 423 ;  and  see  While  v.  Damon,  7  Ves.  30, 
35 :  Marshall  v.  Berridge,  19  Ch.  D.  233,  C.  A. ;  Hope  v.  Walter,  (1900)  1  (3i. 
257,  C.  A. ;  Hexter  v.  Pearcf,  (1900)  1  Ch.  341 ;  Story,  Eq.  Jur.  §  742, 

**  Unquestionably  the  original  foundation  of  these  decrees  was  simply  this, 
that  damages  at  law  would  not  give  the  party  the  compensation  to  which  he 
was  entitled ;  that  it  would  not  put  him  m  a  situation  as  beneficial  to  him  as 
if  the  agreement  was  specifically  performed : "  Harnett  v.  Yielding,  2  Sch.  ft 
Lef.  549,  556 ;  Wilson  v.  Northampton,  &c.  By*  Co.,  9  Ch.  279 ;  Cuddet  v. 
Butter,  2  L.  C.  Eq.  416. 

And  "  no  principle  can  be  more  eacrod  than  that  a  man  shall  be  compelled 
to  perform  his  contract.  In  all  cases  "  where  the  agreement  is  proveo,  and 
the  established  rules  according  to  which  the  Court  acts  in  its  judicial  dis- 
cration  do  not  interfere,  **  the  jurisdiction  ought  to  be  exorcised  :  M.  B»,  in 
Leech  V.  Schweder,  9  Ch.  463,  468,  n. 

These  rules  relate  to  the  kinds  of  agreement  which  will  be  specifically  en- 
forced, or  to  the  reasons  for  which  Equity  will  refuse  its  assistance  in  cases 
where  specific  performance  might  otherwise  be  decreed,  i.e.,  to  the  grounds 
of  defence  to  the  suit,  or  to  the  cases  in  which  Equity  will  give  only  a  partial 
assistance. 
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WHAT  AOBEEMENTS  MAY  BE  ENFOBCED. 

Tho  Court  will  only  interfere  in  ca^s  where,  from  the  nature  of  the 
subject-matter,  there  is  no  adequate  remedy  at  law  for  breach  of  the  agree- 
ment, and  it  can  superintend  and  enforce  the  execution  of  its  judgment. 

Specific  performance  will  therefore  b^  adjudged— 

—  of  agreements  for  the  sale  or  lease  of  lands  as  of  course :  Hull  v. 
Jlarre/i,  9  Ves.  605 ;  unless  the  judg;ment  would  be  inoperative,  eg,,  where 
the  agreement  is  for  a  lease,  to  contam  covenants  of  which  advantage  might 
be  tiULen  to  deprive  the  Fit  of  all  benefit  under  the  deed :  Rankin  v.  Lay^ 
2  D.  P.  &  J.  65;  Gregory  Y.  Wilson,  9  Ha.  683;  Jones  v.  «/^.,  12  Ves.  188; 
Fry,  Sp.  Perf.  p.  19 ;  3rd  od.  142 ;  although  the  intended  term  is  very  short : 
Lever  v.  Koffler,  (1901)  1  Ch.  543 ;  or  has  expired  before  the  hearing :  Moore 
V.  Marrable,  1  Ch.  217 ;  De  Brasmc  v.  Martyn,  2  N.  E.  512 ;  NesbiU  v.  Meyer, 

1  Sw.  223;  Turnor  v.  Clowes,  17  W.  R.  274;  20  L.  T.  214;  and  see  Walters 
V.  Northern  Coal  Co,,  5  D.  M.  &  G.  639 ; 

—  and  BO  in  cases  of  the  exercise  of  options  to  purchase  or  take  leases 
reserved  in  agreements  for  tenancy  or  in  leases :  Afoss  v.  Barton,  1  £q.  474 ; 
Ilersey  v.  Oiblett,  18  Beav.  174;  in  favour  of  the  tenant's  assignees,  or  after 
the  determination  of  tho  tenancy:  Moss  v.  Barton,  1  Eq.  474;  Buck-land  y. 
Papillou,  1  Eq.  477 ;  2  Ch.  67 ;  and  see  Hall  v.  Bushill,  14  W.  R.  495 ;  and 
as  to  such  option  under  a  will,  see  Austin  v.  Tawney,  2  Ch.  143;  as  to 
sufficiency  of  notice  to  trustees  to  exercise  an  option,  see  Sutcliffe  v.  Wardle, 
W.  N.  (90)  126 ;  63  L.  T.  239 ;  and  for  a  case  in  which  an  option  to  purchase 
a  hotel  given  by  a  testator  to  his  son  was  held  to  be  personal  to  the  son,  and 
not  transmissible  to  his  oxors,  see  Be  Cousins,  Alexander  v.  Cross,  30  Ch.  D. 
203,  C.  A. ; 

—  and  in  cases  of  rights  of  pre-emption  under  agreements :  Galton  v. 
Emuss,  1  Coll.  243 ;  or  under  sect.  128  of  the  L.  C.  C.  Act,  1845 ;  Z.  Carington 
V.  Wycombe  By.  Co.,  3  Ch.  377  ;  2  Eq.  825 ;  L,  &  S,  W.  By.  Co.  v.  Blackmore, 
Li.  B.  4  H.  L.  610;  and  in  the  latter  case  in  favour  of  lessees :  Coventry  v. 
L,  B,  &  S,  C.  By,  Co.,  5  Eq.  104  ;  and  as  to  such  rights  generally,  see  High^ 
gate  Archway  Co,  v.  Jeakcs,  12  Eq.  9 ;  Brooke  v.  Garrod,  2  D.  &  J.  62 ;  Stocker 
V.  Dean,  16  Heav.  161 ;  but  mere  offers  to  sell  will  not  be  enforced :  Dickinson 
V.  Dodfls,  2  Ch.  D.  463 ;  nor  an  option  on  notice  lapsed,  but  attempted  to  be 

.ratified  after  the  time  for  exercising  it  has  expired:  Dibbins  v.  D,,  (1896) 

2  Ch.  348 ; 

—  and  in  the  case  of  notices  to  treat  under  the  L.  C.  C.  Act,  1845,  where 
the  price  has  been  ascertained :  Harding  y.  Metn.  By,  Co.,  7  Ch.  154 ;  Mason 
V.  Stokes  Bay  Co,,  11  W.  B.  80 ;  1  N.  B.  84 ;  32  L.  J.  Ch.  110 ;  Begewt^s  Canal 
Co,  V.  Ware,  23  Beay.  575;  Loosmore  v.  Tiverton  <fc  N,  Devon  By,  Co,,  22  Ch. 
D,  25,  C.  A. ;  9  App.  Ca.  480;  Be  Pigoti  and  G,  W.  By.  Co,,  18  Ch.  D.  150; 
although  the  special  provisions  relating  to  commons  are  not  observed :  Bee  y. 
Stafford  A  UUoxeter  By,  Co.,  23  W.  K.  868;  or  the  price  is  only  verbally 
assented  to :  Waits  y.  W.,  17  Eq.  215 ;  but  not  on  mere  service  of  tiiie  notice : 
Adams  r.  Blackivall  By,  Co,,  2  Mac.  &  Q.  118;  Haynes  v.  H,,  1  Dr.  &  Sm. 
427 ;  where  the  price  is  not  agreed  upon :  Be  Arnold,  33  Beav.  591 ;  for 
although  such  a  notice  constitutes  an  obligation  to  take  and  give  up  the 
land  comprised  in  it:  Metn,  By,  Co,  y.  Woodhotise,  13  W.  B.  516;  34  Ij.  J. 
Ch.  297 ;  11  Jur.  N.  S.  296 ;  12  L.  T.  113 ;  Bristol,  &c.  By.  Co.  y.  Somerset  & 
Dorset  By,  Co.,  22  W.  B.  399,  601 ;  yet  it  may  be  withdrawn  on  a  counter 
notice  to  take  the  whole  of  a  property  instead  of  a  part,  even  after  notice  of 
an  application  for  a  surveyor:  Grierson  v.  Cheshire  Lines  Committee,  19  Eq. 
83 ;  and  the  proper  remedy  upon  it  is  mandamus,  not  specific  performance : 
Zind  v.  Isle  of  Wight  Ferry  Co.,  1  N.  B.  13;  7  L.  T.  416;  and  as  to  such 
notices  generally,  see  Shepherd  v.  Cttrp,  of  Norwich,  30  Ch.  D.  553;  Stretton 
▼.  O,  W,  By.  Co.,  5  Ch.  751 ;  Bichmond  y.  N.  L.  By.  Co.,  6  Eq.  352;  3  Ch. 
679  ;  Ystaly/era  Iron  Co.  v.  Neath  &  Brecon  By.  Co.,  17  Eq.  142;  Be  Corp,  of 
J{udd(rsfield,  17  Eq.  476 ;  10  Ch.  92 ;  and  as  to  such  a  notice  being  a  bar  to 
specific  performance  of  a  prior  engagement,  see  Bed/ord,  Ac,  By,  Co,  y. 
fitanley,  2  J.  &  II.  746 ; 

—  of  agreements  for  the  sale  of  annuities :  Withy  v.  Cottle,  1  8.  &  S.  174  ; 
or  for  the  grant  of  an  annuity :  Peel  v.  P.,  17  W.  B.  586 ;  on  a  sale :  Clifford 
T.  Turrell,  1  Y.  &  C.  C.  138;  or  on  a  dissolution  of  partnership:  Aubin  y. 
EoU^  2  K.  &  J.  66;  or  on  release  from  an  alleged  promise  of  marriage: 
Keenan  y.  Handley,  2  D.  J.  &  S.  283 ; 
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—  for  the  sale  and  delivery  of  chattels  only  in  casee  where  damages  vould 
manifestly  be  an  inadequate  compensation,  or  incapable  of  proper  assesB- 
ment,  e.^r.,  heirlooms:  Ptisey  v.  P.,  2  L.  C.  Eq.  454;  D,  of  Somerset  v. 
Cookaon,  2  L.  C.  Eq.  455;  a  rare  tobacco-box:  FtlU  v.  Read^  3  Ves.  70; 
unique  china:  Falcke  v.  Oray^  4  Drew.  651 ;  a  picture  painted  by  the  Pit: 
Dowling  v.  BtUjemann,  2  J.  &  H.  544 ;  future  diyidends  upon  the  debts  proved 
under  a  bankruptcy:  Adderley  v.  Diocon,  1  S.  &  8.  605;  stones  from  old 
Westminster  bridge :  Thorn  v.  Commrs.  of  Worksy  32  Beav.  490 ;  a  derrick : 
Cory  V.  Thames  Ironworks,  &c,  Co.,  11  W.  E.  589;  2  N.  R.  16;  8  L.  T.  237; 
8,  6.,  16  W.  R.  475 ;  but  not  of  merchandise :  per  Ld.  Hardwicke  in  Buxton 
v.  Lister,  3  Atk.  384 ;  though  the  agreement  be  for  future  deliveries :  Fothtr- 
gill  V.  Bowland,  17  Eq.  141  ; 

—  for  the  allotment  of  shares  in  companies :  Price  v.  Denbigh,  d-c.  By.  Co., 
17  W.  R.  572  ;  and  see  Sheffield  Corp.  v.  Sheffield  Electric  Lighting  Co.,  (1898) 
1  Ch.  203  ;  if  any  shares  remain  available :  Ferguson  v.  Wilson,  2  Ch.  77 ; 

—  for  the  sale  of  shares  in  railways:  Duncroftx.  Alhrecht,  12  Sim.  190; 
though  nothing  has  been  paid  on  them :  Cheale  v.  Kenward,  3  D.  &  J.  27 ; 
or  in  other  companies :  Paine  v.  Hutchinson,  3  Ch.  388 ;  though  the  name 
and  form  of  the  company  has  been  changed  after  the  date  of  the  agreement : 
Turner  v.  Moy,  32  L.  T.  56 ;  but  not  of  stock :  Cuddee  v.  Butter ,  2  L.  C.  Eq. 
416  ;  Mason  v.  Armitxige,  13  Ves.  36; 

—  for  the  cancellation  of  shares  in  accordance  with  provisions  in  the  articles 
of  association:  Marshall  v.  Glamorgan  Iron  and  Coal  Co.,  7  Eq.  129; 

—  for  the  sale  of  patents :  Cogent  v.  Gibson,  32  Beav.  557 ;  or  future  in- 
ventions: Printing,  &c.  Co.  v.  Sampson^  19  Eq.  462; 

—  for  the  sale  of  goodwill  with  Dusiness  premises  and  fixtures :  Smith  v. 
Peters,  20  Eq.  511;  or  with  plant  and  a  trade  secret :  Bryson  v.  Whitehead, 
1  S.  &  8.  74 ;  and  in  consideration  of  shares :  Be  Mercantile  and  Exchange 
Bk.,  12  Eq.  275  ;  and  see  Hawksley  v.  Outram,  (1892)  3  Ch.  359 ;  and  retire- 
ment from  a  partnership:  Gray  v.  Smith,  43  Ch.  D.  208,  C.  A. ;  but  not  of 
goodwill  simpliciter :  Baxter  v.  Conolly,  1  J.  &  W.  580 ;  nor  of  a  **  business," 
where  the  agreement  provides  no  mode  of  transfer  which  the  Court  can 
enforce :  Bozon  v.  Farhnu,  1  Mer.  459 ;  and  as  to  the  sale  of  a  medical  prac- 
tice, qucere:  May  v.  Thomson,  20  Ch.  D.  705,  C.  A.;  and  as  to  goodwill 
generally,  v.  Vol.  I.  p.  697,  and  sup.  p.  2180 ; 

—  for  the  execution  of  a  bond,  with  a  condition  against  trading  within 
certain  limits:  Avery  v.  Langford,  Kay,  663 ;  and  as  to  similar  agreements, 
V.  sup.  Vol.  I.  pp.  631,  538 ;  Gravely  v.  Barnard,  18  Eq.  518; 

—  for  the  execution  of  mortgage  deeds,  or  bills  of  sale,  where  money  has 
been  advanced,  or  liabilities  incurred  on  the  faith  of  the  agreement :  Taylor 
V.  Eckersley,  2  Ch.  D.  302,  C.  A. ;  though  the  deeds  are  to  contain  an  imme* 
diate  power  of  sale:  Ashton  v.  Corrigan,  13  Eq.  76;  Hermann  v.  Hodges, 
16  Eq.  18 ;  v.  sup.  p.  2042 ;  but  not  of  an  agreement  to  borrow  money 
on  mortgage:  Bogers  v.  Challis,  27  Beav.  175;  South  African  Territories, 
Ld.  V.  Wallington,  (1897)  1  Q.  B.  692,  C.  A. ;  secus,  where  the  agreement  for 
an  advance  by  a  loan  society  was  in  effect  the  purchase  of  a  rent-charge  in 
futuro  :  Gorringe  v.  Land  Improvemetit  Soc.  (1899)  1  I.  R.  142; 

—  for  the  execution  of  settlements  or  assurances,  in  confonnity  with 
marriage  articles  or  agreements:  Coverdale  v.  Eastwood,  15  Eg.  121 ;  Jeston 
V.  Keti,  6  Ch.  610 ;  Vngley  v.  V.,  5  Ch.  D.  887 ;  et  v.  sup.  Vol.  11.  p.  1697 ; 

—  for  the  enforcement  of  a  special  marriage  contract  defined  by  reference 
io  the  French  code :  De  Nicols  v.  Curlier,  (1900)  2  Ch.  412 ; 

—  for  tiie  execution  of  separation  deeds:  Wilson  v.  TT.,  1  H.  Ij.  C.  538; 
et  V.  sup.  Vol.  II.  p.  962;  though  comprising  also  an  agreement  for  the 
compromise  of  divorce  proceedings:  Hart  v.  H.,  18  Ch.  D.  670; 

—  for  the  execution  of  works  or  buildings  specified  in  an  agreement  for 
sale :  Wells  v.  Maxwell,  32  Beav.  408 ;  or  in  agreements  for  leases,  when 
sufiBciently  defined :  Baumann  v.  James,  3  Ch.  508 ;  Cubitt  v.  Smithy  10 
Jur.  N.  8.  1123 ;  11  L.  T.  298;  Form  2,  ijif.  p.  2281 ;  Hepburn  v.  Leather, 
50  L.  T.  660;  Wolverhampton  Corp.  v.  Emmons,  (1901)  1  Q.  B.  515;  and 
see  Loniher  v.  Heaver,  41  Ch.  D.  248,  C.  A. ;  or  for  making  and  main- 
taining accommodation  works  where  the  Defts  have  received  the  full 
consideration  for  the  agreement:  Firth  v.  Midland  By.  Co.,  20  Eq.  100; 
Greene  v.  West  Cheshire  By.  Co.,  13  Eq.  44;  Wilson  v.  Furness  By.  Co., 
9  Eq.  28 ;  Lytton  v.  Great  Northern  By.  Co.,  2  K.  &  J.  394 ;  Sandtrmm  t. 
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Cockermouih,  d'c,  Bt/.  Co.,  11  Beav.  497;  2  H.  &  T.  327;  Sforer  v.  Great 
Weitttr^i  By.  Co.,  2  Y.  &  C.  C.  48 ;  and  as  against  a  now  co.  to  whom  the 
undertaking  has  been  transferred:  Fortesate  v.  Lostwithiel  &  Fowey  By. 
Co.,  (1894)  3  Ch.  621 ;  or  where  monej'  has  been  laid  out  by  the  Pit,  with 
the  knowledge  of  the  Defts,  upon  the  faith  of  the  a^eement:  Laird  y. 
Jiirkcnhmil  By.  Co.,  Joh.  oOO;  out  not  of  a  mere  preliminary  agreement, 
where  the  houses  to  be  built  have  not  boon  ascertained :  Wood  v.  SilcocJc, 
51  L.  T.  46 ;  32  W.  E.  845 ;  nor  if  justice  can  be  more  satisfactorily 
done  by  giving  damages:  Wilson  v.  Northampton,  ttc.  By.  Co.,  9  Ch.  279; 
nor  where  something  further  than  what  is  expressly  stipulated  for  is 
necessary  to  bo  done  in  order  to  accomplish  the  object  of  the  contract: 
Saundrrs  y.  Bradiug  Harbour  Co.,  52  L.  T.  426;  nor  where  a  plan 
remains  to  be  approved  of  by  the  parties:  Brace  v.  Wehnert,  25  Beav.  348; 
nor  where  arbitrators  fail  to  agree  upon  details  to  be  settled  by  them: 
TiNett  y.  Charing  Cross  Bridge  Co.,  26  Beav.  419;  nor  in  the  case  of 
repairs :  IfilU  y.  Barclay,  16  Ves.  405 ;  Faxton  y.  Netvtan,  2  Sm.  &  G. 
440;  Story,  Eq.  Jur.  §  727;  and  see  Merchant  Trading  Co.  y.  Banner, 
12  £q.  18;  except  as  merely  ancillary  portions  of  other  agreements: 
Baumann  y.  James,  3  Ch.  608 ;  Faxton  y.  Newton,  2  Sm.  S  G.  404 ; 
nor  where  the  agreement  results  in  a  mere  money  demand:  Crampton  y. 
Varna  By.  Co.,  7  Ch.  562;  nor  for  the  enforcement  of  **  common  cove- 
nants in  husbandry  " :  Fhipps  v.  Jackson,  W.  N.  (87)  46 ;  56  L.  J.  Ch.  550 ; 
35  W.  E.  378,  citing  Bayner  y.  Stone,  2  Eden,  128 ;  nor  where  the  agreement 
is  too  vague  for  the  Court  to  effectually  superintend  its  execution  :  S,  Wales 
Ry.  Co.  y.  Wythes,  5  D.  M.  &  G.  880;  Feto  v.  Brighton,  d:c.  By.  Co.,  1  H.  & 
M.  468;  and  see  JIart  v.  II.,  18  Ch.  D.  670;  Byan  v.  Mutual  Westminster 
Chambers  Assoc.,  (1893)  1  Ch.  116;  but  mere  vagueness  is  not  a  sufficient 
objection  if  the  subject-matter  has  become  definite  at  the  time  when  the 
Court  is  asked  to  enforce  the  contract :  Be  Clarke,  Coombe  y.  Carter,  36  Ch.  D. 
348,  C.  A. ;  Tailby  y.  Official  Biceiver,  13  App.  Ca.  523  ;  and  see  L.  Churston 
V.  BttllfT,  77  L.  T.  45 ; 

—  for  a  grant  of  mutual  easements :  McManus  y.  Cooke,  35  Ch.  D.  681  ; 

—  for  the  performance  of  personal  services  in  special  cases  only  as  a  ground 
for  further  relief:  Bishton  y.  Orissell,  5  Eq.  326,  Form  1,  inf.  p.  2283;  but 
not  otherwise :  White  y.  Baby,  26  W.  E.  133;  37  L.  T.  652 ;  Ogden  y.  Fossick, 
4  D.  F.  &  J.  426;  BreU  y.  East  India,  &c.  Co.,  2  II.  &  M.  404 ;  Bickering  y. 
Bp.  of  Ely,  2  Y.  &  C.  C.  249;  Byan  y.  Mutual  Westminster  Chambers 
Assoc.,  9up. ; 

—  for  partnerships  or  duties  involving  confidence  under  special  drcum- 
stances  only:  England  y.  Curling,  8  Beav.  129;  and  v,  sup.  p.  2164 ;  and  not 
usually :  Scott  y,  Baymeni,  7  Eq.  115;  nor  for  performance  oi  acts  to  continue 
through  a  number  of  years :  Blackett  y.  Bates,  1  Ch.  117  ;  Fhipps  y.  Jackson , 
66  L.  J.  Ch.  650 ; 

—  for  compromise  of  rights  or  actions :  Fryer  y.  Qribble,  10  Ch.  634,  639 ; 
Biehardson  y.  Eyton,  2  D.  M.  &  G.  79. 

As  to  specific  performance  of  awards,  see  E.  Darnley  y.  L.  C.  <fc  Z>.  By.  Co., 
li.  B.  2  H.  L.  43;  BlackeU  y.  Bates,  1  Ch.  117;  2  H.  &  M.  610;  Nickels  v. 
Hancock,  7  D.  M.  &  G.  300. 

Specific  performance  waa  refused  of  a  verbal  agreement  to  grant  a  licence 
to  use  photographs  to  illustrate  a  periodical :  Strahan  y.  (hraham,  15  W.  E. 
487;  16  L.  T.  87;  17  L.  T.  457 ;  and  was  also  refused  in  the  case  of  an 
underwriter's  slip:  Morocco  Co.  v.  Fry,  12  W.  E.  310;  11  Jur.  N.  S.  76; 
1 1  L.  T.  618 ;  and  specific  peHormanoe  will  not  be  ^nted  where  the  state  of 
the  property  would  render  the  Deft  as  owner  of  it  liable  to  criminal  proceed- 
ings ^'^M  where  it  was  discovered  pending  completion  that  the  property  was 
used  by  the  tenant  as  a  disorderly  house :  Hope  y.  Walter,  (1900)  1  Ch.  257, 
C.  A. ;  (1899)  1  Ch.  879. 

Under  the  Merchant  Shipping  Acts  the  Court  has  jurisdiction  to  decree 
specific  performance  of  agreements  for  the  sale  of  British  ships :  see  2  L.  C. 
Ba.  432  H  seq.;  Frv,  682;  M*Calmont  y.  Bankin,  2  D.  M.  &  G.  403;  even 
independeDtly  of  the  Merchant  Shipping  Act,  1862:  Batthyany  y.  Bouch, 
60  L.  J.  a  B.  421 ;  44  L.  T.  177;  29  W.  E.  666 ;  distinguishing  Livirpool 
Bank  y.  Turner,  1  J.  &  H.  159 ;  2  D.  F.  &  J.  602 ;  and  as  to  the  jurisdiction 
in  the  case  of  an  agreement  to  be  performed  in  England  for  the  sale  of  a 
foreign  ship,  aee  Hart  y.  Herwig,  8  On.  860;  Vol.  I.  p.  726. 
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Sect.  47  of  the  Fines  and  Becoyeries  Act  does  not  preyent  the  Court  from 
granting  specific  performance  of  an  agreement  to  execute  a  disentailing 
assurance :  Bankcs  v.  SmaU^  36  Ch.  D.  716,  C.  A. 

The  Court  will  enforce  agreements  relating  to  lands  situate  out  of  the 
jurisdiction :  Penn  v.  L,  Baltimore ^  2  L.  C.  Eq.  5o ;  but  only  in  a  proper  case 
for  its  interference :  Davis  y.  Park,  8  Ch.  862,  n. ;  and  when  the  parties  are 
within  the  jurisdiction:  Paget  v.  Ede,  18  Eq.  118;  and  the  Court  will  not 
entertain  jurisdiction  with  regard  to  contested  claims  as  to  foreign  land 
depending  upon  questions  of  foreign  law :  Be  Hawthorne^  Graham  y.  Massey^ 
23  Ch.  D.  743;  Companhia  de  Mozambique  y.  British  S,  Africa  Co.,  (1892) 
2  Q.  B.  358 ;  and  see  Fry  on  Specific  Performance,  55,  56 ;  and  sup,  vol.  L 
pp.  737,  738. 

For  cases  in  which  agreements  of  which  specific  performance  could  not  be 
decreed  haye  not  been  enforced  by  injunction,  see  Fothergill  y.  Rowland,  17 
Eq.  132 ;  Powell  Duffryn  Co,  v.  Taff  Vale  By.  Co.,  9  Ch.  331 ;  Phippt  y. 
Jackson,  56  L.  J.  Ch.  650;  Wheatley  y.  Westminster  Brymho  Co,,  9  Eq.  538; 
Lumley  y.  Bavenscro/t,  (1895J  1  Q.  B.  683,  C.  A. ;  and  see  VoL  L  p.  535; 
and  contra  as  to  cases  in  whicn  the  Court  will  grant  an  injunction  by  way  of 
specific  performance,  see  Keith y  Prowse  <fe  Co.  y.  National  Telephone  Co.,  (1894) 
2  Ch.  147 ;  sup.  Vol.  I.  p.  636. 

The  right  to  enforce  a  coyenant  may  be  lost  by  Pit's  acquiescence  (f. 
p.  2224) ;  but  not  merely  because  in  a  few  instances  the  ooyenants  in  a 
building  scheme  haye  not  been  enforced :  Knight  y.  Simmonds,  (1896)  2  Ch. 
294,  C.  A. ;  (1896)  1  Ch.  663 ;  nor  by  reason  of  a  change  in  the  character  of 
the  neighbourhood  beyond  the  control  of  Pit :  Bayers  y.  Collver,  28  Ch.  D- 
103 ;  unless  there  is  such  an  equity  against  him  arising  from  his  conduct  in 
permitting  the  change  as  to  render  it  unjust  for  him  to  seek  relief :  Craig  y. 
areer  (1899),  1  I.  R.  258,  C.  A. 


QBOTTSBB  OF  DEFENCE  TO  THE  ACTIOK. 

These  relate  to — 1,  the  proper  establishment  of  the  agreement;  2,  tlie 
nature  of  the  a^eement ;  3,  the  circumstances  of  its  inception ;  4,  the  ca^- 
city  of  the  parties  to  enter  into  and  to  perform  it;  and  5,  their  conduct  wiUi 
reference  to  it. 

1.  Establifllmieiit  of  the  Agreement  :>- 

Statute  of  Frauds."] — '*  An  agreement  is  the  result  of  the  mutual  assent  <rf 

two  parties  to  certain  terms As  soon  as  the  fact  is  established  of 

the  final  mutual  assent  of  the  parties  to  certain  terms,  and,'*  in  oases  within 
the  Statute  of  Frauds,  **  those  terms  are  eyidenced  by  any  writing  signed  by 
the  party  to  be  charged,  or  his  a^nt  lawfully  authorized,  there  exist  all  the 
materials  which  this  Court  requires  to  make  a  legally  binding  contnict : " 
per  Lord  Westbury  in  Chinnock  y.  March,  of  Ely,  4  D.  J.  &  S.  638 ;  and  see 
Bidgway  v.  WhaHon,  6  II.  L.  C.  238,  288,  295;  PresUm  y.  Ludc,  27  Ch.  D. 
497,  502,  C.  A. 

In  cases  within  the  statute  all  essential  terms  must  be  eyidenced  by 
writing :  Rossiter  y.  Miller ^  5  Ch.  D.  648,  666 ;  Bose  y.  Cunynghame,  1 1  Ves- 
650;  Cart,  V.  &  P.  207;  6th  ed.  239;  Sugd.  V.  &  P.  133;  and  evidence  in 
writing  as  to  some  terms  only  is  not  sufficient :  Nesham  y.  Selhy,  7  Ch.  406 ; 
and  the  memorandum  must  be  of  an  agreement  complete  at  the  time  when 
the  memorandum  is  made :  Munday  y.  Asprey,  13  Ch.  D.  855. 

The  vendor  or  lessor  must  be  sufficiently  described :  Williams  y.  Jordtui^ 
6  Ch.  D.  617  ;  l^kelton  y.  Cole,  1  D.  &  J.  587 ;  **  the  proprietors" :  Rassittr  v. 


Miller,  3  App.  Ca.  1124;  5  Ch.  D.  648,  C.  A. ;  Sale  v.  LamheH,  18  Eq.  1  ; 
**  trustee  selling  under  a  trust  for  sale  " :  Catling  y.  King,  5  Ch.  D.  G60 ; 
'*  company  in  possession"  :  Commins  v.  Scott,  20  Eq.  11 ;  an  existing  lessee 
not  named,  but  referred  to,  as  *'  you  haying  this  day  paid  me  50/." :  Carr  v. 
Lynch,  (1900)  1  Ch.  613 ;  **  trustees"  :  BourdiUon  y.  Collins,  19  W.  R.  536 ; 
"executors":  Hood  v.  L.  Barrington,  6  Eq.  218;  have  been  held  sufficient ; 
sects,  **  vendor  "  :  Potter  v.  Duffield,  18  Eq.  4  ;  Butchery,  Nash,  61  L.  T.  72 ; 
\y.  N.  (89)  116  (though  the  particulars  stated  that  the  sale  was  by  dinnrtion 
of  the  *'  owner  ");  or  ** landlord,"  used  by  way  of  reference  to  the  *'*  vendor" : 
Coombs  V.  Wilkes,  (1891)  3  Ch.  77;  or  •♦client,"  or  "friend,"  of  a  named 
agent,  or  **  solr  to  the  vendor,"  even  where  the  soir  is  himaelf  the  vendor  and 
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is  deeciibed  in  the  contract  as  "  A.  B.,  solr  to  the  vendor  " :  Jarrett  y.  Ranter, 
34  Ch.  D.  182. 

Where  the  name  of  the  lessor  was  alone  referred  to  in  the  body  of  the 
u^reement,  the  other  party  being  described  as  **  the  tenant/'  but  both  parties 
signed,  the  memorandum  was  sufficient :  Stobell  y,  Niven^  61  L.  T.  18 ;  60 
L.  T.  382 ;  W.  N.  (89)  46,  100. 

Whether  reference  to  a  **  further"  lease  might  sufficiently  identify  the 
proposed  lessee  with  the  existing  tenant,  qucere,  see  Carr  v.  Lynch,  (1900) 
1  Oh.  613. 

Property,  price,  and  the  interest  to  be  conveyed  must  all  bo  referred  to : 
Dolling  V.  Evans,  15  W.  E.  394.  If  no  less  estate  be  specified,  or  appear  to 
be  intended,  the  agreement  is  for  the  sale  of  the  fee  simple :  Barnes  v.  Wood, 
8  Eq.  424 ;  if  a  less  estate  appear  to  be  intended,  but  is  not  specified,  the 
whole  of  the  vendor's  interest  is  included,  unless  the  agreement  contains 
indications  to  the  contrary,  when  specific  performance  will  be  refused: 
Dolling  y.  Evans,  15  W.  R.  394;  Cox  v.  Middleton,  2  Drew.  209;  Plant  y. 
Bourne,  ^1897)  2  Ch.  281,  C.  A.,  reversing  Byrne,  J.  (where  the  property  was 
described  as  *•  twenty-five  acres,"  and  parol  evidence  was  admitted  to  identify 
the  subject-matter).  Any  description  of  the  property  is  sufficient  if  it  can  be 
identified ;  Ogilvy  v.  Foljamhe,  3  Mer.  61 ;  Owen  v.  Thomas,  3  My.  &  K.  353 ; 
Bleakley  v.  Smith,  11  Shn.  150;  Wylson  v.  Dunn,  U  Ch.  D.  569;  Bank  of 
New  Zealand  v.  Simpson,  (1900)  A.  C.  182,  P.  0. ;  and,  in  general,  any  two 
specific  terms  applying  to  the  subject-matter  will  constitute  a  sufficient 
description:  Shardiow  v.  Cotterell,  20  Ch.  D.  90,  C.  A.,  per  Jessel,  M.  E. ; 
and  that  which  is  a  sufficient  description  imder  sect.  5  of  the  statute  will  be 
sufficient  under  sect.  4  :  S.  C\ 

In  an  agreement  for  a  lease,  in  order  to  satisfy  the  statute,  the  date  from 
which  the  term  is  to  commence  must  be  stated  definitely  or  collected  by 
reasonable  intendment  from  the  whole  agreement,  and  the  date  of  the  agree- 
ment cannot  be  taken  as  the  date  of  the  lease :  Marshall  v.  Berridge,  19 
Ch.  D.  233,  C.  A.  (overruling  Jaques  v.  Millar,  6  Ch.  D.  153) ;  Be  Lander  and 
Bagley,  (1892)  3  Ch.  41 ;  Wyse  v.  Bussell,  11  L.  B.  Ir.  173 ;  Blore  v.  Sutton,  3 
Mer.  237,  246;  Southern  v.  Ilarriman,  14  W.  R.  487;  Ilumpheru  y,  Cony^ 
heare,  80  L.  T.  40,  C.  A. ;  and  the  words  **  immediate  possession  ii  required" 
do  not  fix  the  commencement  of  the  term :  Bock  Portland  Cement  Co,  v. 
Wilson,  52  L.  J.  Ch.  214;  but  a  reference  to  circumstances  fixes  the  date: 
Phelan  y,  Tedcastle,  15  L.  E.  Ir.  169. 

WrUing.'] — ^Any  writing  is  sufficient,  e,g,,  an  informal  note:  Fowley,  Free* 
man,  9  Yes.  351 ;  letters :  Kennedy  y,  Lee,  3  Mer.  441 ;  and  an  envelope  in 
which  a  letter  was  enclosed  may  dq  used  to  supply  the  name  of  one  of  the 
parties:  Pearoe  v.  Gardner,  (1897)  1  Q.  B.  688,  C.  A.;  telegrams:  Coup^ 
land  v.  Arrowsmith,  18  L.  T.  755;  a  receipt  for  deposit,  and  a  letter  stating 
the  whole  amount  of  the  purchase-money :  Studds  v.  Watson,  28  Ch.  D.  305 ; 
a  receipt  for  deposit  specifying  the  land  which  was  not  described  in  the  pre- 
ceding written  memorandum  of  agreement :  Oliver  v.  Hunting,  44  Ch.  D.  205 ; 
notwithstanding  a  reference  to  the  preparation  of  a  more  formal  agreement : 
Bonneu^ell  y,  Jenkins,  S  Ch.  D.  70;  Cayley  v.  Walpole,  18  W.  E.  782;  22 
Ii.  T.  900;  Oibbins  v.  Metropolitan  Asylums  Bd,,  11  Beav.  1 ;  Fowle  v.  Free-* 
man,  9  Vcs.  351 ;  Bolton  Partners  v.  Lambert,  41  Ch.  D.  295,  C.  A. ;  Bran^ 
Bon  y.  Stammers,  28  W.  E.  180;  unless  it  is  expressly  made  **  subject"  to 
the  execution  of  the  more  formal  agreement,  or  otnerwise  an  intention 
appear  that  the  parties  are  not  to  be  bound:  Winn  v.  Bull,  7  Ch.  D.  29; 
Drien  v.  Swaitisfm^  1  L.  E.  Ir.  135 ;  Harvey  v.  Barnard* s  Inn,  50  L.  J.  Ch. 
760 ;  HawkeswoHh  v.  Chaffey,  55  L.  J.  Ch.  335 ;  54  L.  T.  72 ;  Bossiter  v. 
Miller,  6  Ch.  D.  648 ;  S,  C,  3  App.  Ca.  1124 ;  Crossley  y.  May  cock,  18  Eq.  180 ; 
Bushell  V.  Pocock,  53  L.  T.  560;  Oxford  v.  Provand,  L.  E.  2  P.  C.  135; 
JJoneyman  v.  Marryatt,  6  H.  L.  C.  112;  Chinnock  v.  March,  of  Ely,  4  D.  J. 
A  S.  638 ;  Jojies  v.  Daniel,  (1894)  2  Ch.  332  (where  solrs  wrote  accepting  offer 
bat  enclosing  contract  for  signature) ;  and  the  vendor  cannot  waive  such  a 
stipulation  as  being  for  his  benefit  only :  Lloyd  v.  Nowell,  (1895)  2  Ch.  744; 
or  unless  terms  are  left  open  for  settlement  so  that  there  is  no  definite  con- 
cluded agreement :  Bummms  v.  Bobins,  3  D.  J.  &  S.  88 ;  Wood  v.  Midgley, 
5  D.  M.  &  G.  41 ;  or  the  agreement  is  not  complete  at  the  time  when  tiie 
laemoranclum  is  made:  Munday  v.  Aspray,  13  Ch.  D.  855;  or  some  new 
0tipu]ation  not  contained  in  the  letter  ox  proposal  is  introduced  into  the  letter 
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of  acceptance :  May  v.  Thomson ,  sup, ;  or,  semhie,  if  negotiations  for  an  im- 
portant additional  term  of  the  contract  are  afterwards  carried  on  between  the 
parties :  Bristoly  *c.  Bread  Co,  v.  MagySy  44  Ch.  D.  616 ;  and  specific  prform- 
ance  of  a  contract  for  sale  and  purchase  not  shown  to  contain  all  tne  temus 
was  refused:  BUzard  v.  Phillips,  V.-C.  H.,  8  Nov.  1879;  but  specific  per- 
formance could  be  gi  anted  where  the  acceptance  was  **  subject  to  the  con- 
tract as  agreed/*  i.e.,  a  ccmtract  definitive  in  terms  and  identified  by  the  offer: 
Filhy  V.  Houjiselly  (1896)  2  Ch.  737 ;  and  so  where  heads  of  i^reement  con- 
stituting a  complete  contract  were  signed  ''  subject  to  approved  of  conditions 
and  form  of  agreement  by  purchaser's  solr/'  and  the  purchaser  was  seekine 
specific  performance :  North  v.  Percival,  (1898)  2  Ch.  128 ;  and  see  Chipptrfield 
v.  Carter,  72  L.  T.  487 ;  and  where  the  signed  agreement  provided  that  the 
**  usual  public  house  contract "  should  be  entered  into :  Lucas  v.  Hall,  W.  K. 
(99)  92  ;  but  when  once  it  is  shown  that  there  is  a  complete  contract,  further 
negotiations  cannot,  without  the  consent  of  both  parties,  get  rid  of  such  ante- 
cedent contract:  Bellamy  v.  Dehenhamy  (1891)  1  Ch.  412;  and  see  W\lcox  v. 
Redhead,  28  W.  R.  795. 

Contract  by  Correspondence.'] — In  the  case  of  an  agreement  by  letter,  the 
acceptance  must  be  prompt  and  unconditional :  Oriental  Steam  Co.  v.  Briggs, 
4  D.  P.  &  J.  191,  197;  JVilcox  v.  Bedhead,  49  L.  J.  Ch.  539;  28  W.  R.  795; 
Wood  V.  Aylward,  b1  L.  T.  54;  58  L.  T.  662 ;  and  before  such  acceptanoo 
further  terms  may  be  added :  Honeyman  v.  Marryatt,  21  Beav.  14 ;  6  H.  L.  C. 
112;  or  the  offer  may  be  withdrawn  either  expressly  or  by  conduct :  Dickinson 
V.  Dodds,  2  Ch.  D.  463,  C.  A. ;  even  though  a  period  is  stated  during  which 
the  offer  is  to  remain  open :  Bristol,  <fcc.  Bread  Co,  v.  Maygs,  44  Ch.  1).  616. 
The  acceptance  takes  effect  from  the  time  when  the  letter  containing  it  is 
posted :  Dunlop  v.  Uiggins,  1  H.  L.  C.  381 ;  Household  fire  Ins,  Co.  v.  Grahf, 
4  Ex.  D.  216,  C.  A. ;  Iltnthorn  v.  Fraser,  (1892)  2  Ch.  27,  C.  A.  Tin  the 
regular  way,  and  not  by  being  handed  to  a  postman  in  the  street :  Re  London 
and  Northern  Bank,  Exp,  Jones,  (1900)  1  Ch.  220) ;  though  a  letter  of  with- 
drawal is  on  its  way  to  the  writer:  Byrne  v.  Van  Tienhoven,  5  C-  P.  D.  344; 
or  is  actually  received  before  the  letter  of  acceptance :  Henthom  v.  Fraser, 
(1892)  2  Ch.  27,  C.  A. 

Where  a  contract  is  to  be  gleaned  from  correspondence  between  the  parties, 
the  correspondence  must  be  looked  at  as  a  whole  :  Hussey  v.  Horne-Payne,  4 
App.  Ca.  311 ;  8  Ch.  D.  670,  C.  A. ;  Page  v.  Norfolk,  70  L.  T.  781,  C.  A. ; 
and  even  though  the  first  two  letters  might  per  se  constitute  a  contract,  yet  if 
they  contain  terms  which  raise  a  doubt,  they  cannot  be  read  separately  from 
the  others:  *S.  C. ;  Bolton  Partners  v.  Lambert,  41  Ch.  D.  295,  C.  A.  (per 
Cotton,  L.  J.) ;  and  upon  the  (question  what  connection  between  two  docu- 
ments is  sufficient  to  justify  their  being  read  together  as  evidence  of  a  con- 
tract, see  Shardlow  v.  Cotterell,  20  Ch.  D.  90,  C.  A. ;  Wylson  v.  DuHn,  34 
Ch.  D.  569;  Sttidds  v.  Watson,  28  Ch.  D.  305;  Cave  v.  Hastings,  7  Q.  B.  D. 
125 ;  Co<mibs  v.  Wilkes,  (1891)  3  Ch.  77 ;  Page  v.  Norfolk,  70  L.  T.  781,  C.  A.; 
Speers  v.  Thimbleby,  76  L.  T.  709 ;  Potter  v.  Peters,  W.  N.  (95)  37 ;  64  L.  J. 
Ch.  357. 

For  the  mode  in  which  an  agreement  to  be  implied  from  letters  is  to 
be  pleaded,  see  0.  xix,  24. 

Interest  in  Land,] — ^A  contract  for  sale  of  building  materials,  to  be  cleared 
off  ihe  land  by  the  purchaser  within  a  specified  time,  is  within  sect.  4  of  the 
Statute  of  Frauds:  Lavery  v.  Pur  sell,  39  Ch.  D.  508;  and  an  agreement  to 
assign  a  share  in  partnership  assets  which  comprise  land :  Oray  v.  Smith, 
43  Ch.  D.  208,  C.  A. ;  Dart,  V.  &P.  233  et  seq, ;  or  to  sell  debentures  charged 
on  all  the  property  of  a  co.  including  land:  Driver  v.  Broad,  (1893)  1  Q.  B. 
539 ;  (1893)  1  Q.  B.  744,  C.  A. ;  and  generally  upon  the  question  what  is  an 
interest  in  land  within  the  section,  see  Benjamin  on  Sales,  4th  ed.  112  etseq. ; 
Addison,  9th  ed.  21  et  seq, ;  Webber  y,  Lee,  9  Q.  B.  D.  315,  C.  A. ;  and  aa  to 
**  agreements  not  to  be  performed  within  a  year,"  see  Davey  v.  Shannon,  4 
Ex.  D.  81 ;  Britain  v.  Rossiter,  11  Q.  B.  D.  123,  C.  A. 


Sigimture,] — The  statute  requires  a  signing,  and  not  a  subscribing;  the 
signature  must  be  so  placed  as  to  govern  every  part  of  the  instrument :  CVr/oii 
V.  C,  L.  E.  2  H.  L.  127 ;  Ogilvy  v.  Foljambe,  3  Mer.  62 ;  and  a  memorandum 
on  paper  containing  the  printed  name  and  address  of  the  vendor  is  not 
sufficient  unless  written  at  his  dictation:  Huddeshy  y.  Hock^  82  L.  T.  117; 
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W.  N.  (1900)  45  (distinguisliing  Scneider  v.  Nom\  2  M.  &  8.  286 ;  and 
Evans  v.  Hvare,  (1892)  1  Q.  B.  593) ;  but  signature  in  the  body  of  the  instru- 
ment may  be  sufficient :  Tourret  v.  Cripps,  48  L.  J.  Ch.  567  ;  27  W.  B.  706. 
If  the  writing  be  not  in  one  paper,  the  paper  signed  must  refer  to 
thoBe  containing  the  terms :  Ridgway  y.  Wharton,  6  H.  L.  C.  238 ;  Cave  y. 
Hcuiings,  7  Q.  B.  D.  125 ;  and  parol  eyidence  is  admissible  to  show  what 
papers  are  referred  to,  or  that  the  reference  is  to  a  written  paper :  Baumann 
V.  James,  3  Ch.  508 ;  Clinan  v.  Cooke,  1  Sch.  &  L.  33 ;  Oliver  y.  Hunting,  44 
Ch.  D.  205 ;  Long  v.  Millar,  4  C.  P.  D.  450,  0.  A. 

Signature  by  the  party  to  be  charged  only  is  sufficient  to  enable  the  agree- 
ment to  be  enforced  agamst  him,  though  not  by  him :  Setcn  y.  Slade,  2  L.  C. 
Eo.  475. 

The  benefit  of  the  statute  must  be  claimed  in  the  pleadings :  Heys  y.  Astley, 
4  D.  J.  &  S.  34 ;  O.  XIX,  20. 

An  agent  for  the  sale  or  purchase  of  land  need  not  be  appointed  in  writing : 
Heard  y.  Pifley,  4  Ch.  548  ;  Taylor  y.  Salmon,  W.  N.  (81)  102  ;  but  he  must 
haye  authority  to  bind  his  principal  by  his  signature,  not  only  to  negotiate : 
Smith  y.  Webster,  3  Ch.  D.  49 ;  Chadbum  v.  Moore,  W.  N.  (92)  126;  61  L.  J. 
Ch.  674 ;  67  L.  T.  257 ;  41  W.  B.  39 ;  and  where  an  estate  is  purcha^sed  by  an 
agent  employed  by  parol  who  denies  his  agency,  parol  eyidence  is  admissible 
to  proye  nis  read  character,  seeLewin,  179  (the  decision  to  the  contrary  in 
Bartlett  y.  Pickersgill,  1  Eden,  515  ;  1  Cox,  15 ;  4  Ea.  576 ;  followed  in  James 
y.  Smith,  (1891)  1  CTi.  184 ;  being  overruled  by  Heard  y.  PilUy,  sup»,  and 
Rochefoucauld  y.  Boustead,  (1897)  1  Ch.  196,  206,  C.  A.) 

The  authority  of  the  auctioneer  to  sign  as  agent  for  the  purchaser  does  not 
extend  to  his  clerk,  and  the  signature  of  the  auctioneer  hunself  must  be  at 
the  time  of  sale  and  not  afterwards :  Bell  y.  Balls,  (1897)  1  Ch.  663 ;  but 
signature  by  the  auctioneer's  clerk  in  the  presence  and  with  the  tacit  consent 
of  the  purchaser  in  the  sale  room  is  sufficient :  Sim^s  y.  Landray,  (1894)  2  Ch. 
318 ;  and  as  to  auctioneer's  entries,  see  Rishton  y.  Whatmore,  8  Cn.  D.  467  ;  and 
as  to  signature  by  the  agent,  see  Wylswi  y.  Dunn,  34  Ch.  D.  569 ;  Smith  y. 
JBrentnall,  W.  N.  (88)  69 ;  and  for  a  case  in  which  instructions  by  owner  in 
fee  to  an  agent  to  sell,  and  agreement  to  pay  a  conmiission  on  the  purchased 
price  were  held,  under  the  circumstances,  to  be  an  authority  to  the  agent  not 
merely  to  find  a  purchaser  but  to  sign  a  contract  for  sale,  see  Rosenbaum  y. 
JBelsan,  (1900)  2  Ch.  267. 

Evidence  and  Procedure.! — Parol  eyidence  to  yary  or  add  to  the  written 
document  can  only  be  adduced  on  the  part  of  the  Deft :  Woollam  y.  Hearn,  2 
X.  C.  Eo.  468;  6th  ed.  508;  Snelling  v.  Thomas,  17  Eq.  303;  Hornsby  \, 
Bird,  17  W.  R.  367 ;  to  proye  non-perfoi-mance  of  representations  which  were 
the  inducement  of  the  agreement :  Lamare  y.  Dixon,  L.  B.  6  H.  L.  414  ; 
Ertkine  y.  Adeayte,  8  Ch.  756 ;  or  surprise,  mistake,  or  fraud :  Wood  y. 
Searth,  2  K.  &  J.  33 ;  M,  Townshend  y.  Stangroom,  6  Ves.  328 ;  but  where 
the  Pit  submits  to  perform  omitted  terms,  specific  performance  yrill  bo 
decreed:  MaHin  y.  Pycro/t,  2  D.  M.  &  G.  785,  795;  and  generally  as  to  the 
admissibility  of  parol  eyidence  to  explain  a  written  contract,  see  Bk,  of  Aus^ 
iralasia  y.  Palmer,  (1897)  A.  C.  540,  P.  C;  Bk.  of  New  Zealand  v.  Simpson, 
(1900)  A.  C.  182,  P.  C. 

Pari  Performance."]— ThQ  Court  will  not  allow  the  statute  to  be  made  an  in- 
strument of  fraud :  Jervis  y.  Berridge,  8  Ch.  351 ;  Hussey  y.  Horne-Payne, 
4  App.  Ca.  311  (per  Lord  Selbome) ;  Rochefoucauld  y.  Boustead,  (1897)  1  Ch. 
196,  C.  A.  ;  ana  therefore  will  enforce  parol  agreements  where  there  has 
been  part  performance :  Lester  y.  Foxcroft,  2  L.  C.  Eq.  460 ;  Floyd  y.  Buck- 
land,  5  Vin.  Ab.  520,  pi.  23 ;  e.g.,  by— 

—expenditure  on  the  faith  of  the  agreement :  Munday  y.  Jolliffe,  5  M.  & 
Cr.  167 ;  eyen  by  a  third  person  clahmng  under  a  party  to  the  agreement: 
Williams  y.  Evans,  19  Eq.  547  ; 

— payment  of  an  increased  rent:  Nunn  y.  Fabian,  1  Ch.  35 ;  but  see  Hum- 
phreys y.  Green,  10  Q.  B.  D.  148,  C.  A. ;  Maddison  y.  Alderson,  8  App.  Ca. 
467 ;  and  see  Howe  y.  Hall,  I.  B.  4  Eq.  242  ; 

— entering  into  possession  imder  the  agreement :  Pain  y.  Coombs,  1  D.  & 
J.  34;  Wilson  y.  West  Hartlepool  Co.,  4  D.  J.  &  S.  475,  493;  Morphett  y. 
Janes,  1  Sw.  181 ;  and  see  Canning  v.  Catling,  4  N.  B.  259 ; 
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— ^possession  taken  before,  continued  after,  and  unequivocally  referable  to, 
a  parol  contract  for  a  lease :  Hodson  v.  Heuland^  (1896)  2  Ch.  428; 

—continuing  in  possession  under  special  circumstances :  Lincoln  y.  Wri^K 
4  D.  &  J.  16 ;  Coles  v.  Pilkington,  19  Eq.  174 ;  not  otherwise :  Brady'*  ftwc, 
15  W.  K.  753 ; 

— ^but  not  unless  the  acts  are  unequivocally  referable  to  the  contract: 
Maddison  v.  Alderson,  8  App.  Ca.  467 ;  Humphreys  v.  Oreen,  10  Q.  B.  D.  148, 
C.  A. ;  Farmers',  &c,  Co,  v.  Enkel,  W.  N.  (90)  126 ;  Miller  &  Aldworth,  Ld.  T. 
Sharp,  (1899)  1  Ch.  622;  Isaacs  y.  Evans,  W.  N.  (99)  261 ; 

— and  therefore  not  by  part  payment  of  purchase-money :  Clinan  v.  Cbofe, 

1  Sch.  &  L.  40 ;  nor  «em6^,  by  payment  of  the  whole :  Hughes  y.  Morris,  2  D. 
M.  &  G.  356 ;  Maddison  v.  Alder  son,  sup,  ;  Humphreys  v.  Oreen,  sup.;  Story, 
Eq.  Jur.  §  760 ; 

— nor  by  payment  of  rent :  Thurshy  v.  Ecdes,  70  L.  J.  Q.  B.  91 ; 

— nor  by  marriage :  Ca;ton  y.  C,  1  Ch.  127 ;  L.  B.  2  H.  L.  127 ;  aad  see 
Vincent  y.  F.,  35  W.  B.  7  ;  56  L.  T.  243; 

— ^nor  by  acts  relating  to  some  other  agreement  or  title :  Price  y.  Salusbwry, 
33  Beay.  446 ; 

— nor  by  acts  insufficient  to  make  non-performance  of  the  agreemesit 
amount  to  a  fraud  on  the  person  seeking  relief :  Y.-C.  H.,  in  FhUlips  v. 
Alderton,  24  W.  B.  8; 

— and  therefore  not  by  any  acts  on  the  part  of  the  party  to  be  chaiged: 
Caton  V.  C,  1  Ch.  137,  148. 

That  the  doctrine  of  part  performance  is  confined  to  contracts  of  land,  see 
Britain  v.  Rossiter,  11  Q.  B.  D.  123, 129,  131. 133,  C.  A. ;  contra,  McManus  v. 
Cooke,  35  Ch.  D.  681  (where  a  parol  contract  for  grant  of  mutual  easements 
was  enforced  on  ground  of  part  performance);  and  (per  Kay,  J.)  probably 
the  doctrine  applies  to  all  cases  in  which  a  Court  of  Equity  would  entertain 
a  suit  for  specific  performance  if  the  alleged  contract  were  in  writing.  Bat 
see  Fry,  275,  276.  The  doctrine,  being  equitable,  cannot  be  made  use  of  to 
obtain  damages  at  law :  Lavery  y.  Pursell,  39  Ch.  D.  508. 

Where  there  has  been  part  performance  of  a  written  agreement  with  parol 
variations,  the  agreement  will  be  enforced  in  a  clear  case,  and  parol  evideaoe 
admitted  to  establish  the  variations :  L.  J  J*  in  Price  v.  Salusbury^  32  L.  J.  Ou 
441,  449,  452;  9  Jur.  N.  S.  838;  8  L.  T.  810,  and  see  14  L.  T.  110;  but  in 
such  a  case  it  must  be  shown  that  both  parties  were  proceeding  on  the  new 
or  varied  agreement,  and  understood  its  terms :  Earl  of  Damley  v.  Z.  C.  it 
B.  By,  Co,,  L.  B.  '2  H.  L.  43,  60.  And  where  a  substituted  agreement 
became  impossible,  the  original  agreement  was  enforced :  Firth  y.  Midland 
By,  Co,,  20  Eq.  100. 

Specific  performance  will  only  be  decreed  between  parties  to  the  agree- 
ment and  those  claiming  under  them:  Lumleyy,  Timms,  21  W.  B.  4W; 
Be  Hoghton  v.  Money,' 2  Ch.  164;  Wood  v.  IVhite,  4  My.  &  Cr.  470;  Tatier 
v.  Small,  3  My.  &  Cr.  63 ;  and  see  Ecclesiastical  Commrs  y.  Pinney,  (1900) 

2  Ch.  736,  C.  A. ;  and  v,  inf,  p.  2229. 

And  a  third  person  not  named  as  party  to  a  contract  is  not  entitled  to  soji 
either  of  the  contracting  parties,  unless  he  possesses  an  actual  beneficial  rigbt 
which  places  him  in  the  position  of  a  c.  q,  t,  under  the  contract :  Gaudy  v.  0»* 
30  Ch.  D.  57,  C.  A. ;  and  see  Be  Flavell,  Murray  v.  F,,  25  Ch.  D.  89,  C.  A.; 
Cleaver  v.  Mutual  Beserve  Fund,  (1892)  1  Q.  B.  147,  C.  A. 

2.  Nature  of  the  Agreement  :— 

Ambiguity  and  Uncertainty,'] — Agreements  will  not  be  enforced  if  the  con- 
struction is  ambiguous :  Wycombe  By,  Co.  v.  Donnington  Hospital,  1  Ch.  268; 
Cfriffin  V.  Coleman,  28  L.  T.  493;  Clowes  r,Higginson,  1  V.  &  B.  524;  nor 
where  the  Pit  relies  on  a  contract  contained  in  several  documents,  and  cannot 
give  evidence  as  to  the  contents  of  one  of  them :  Post  v.  Marsh,  16  Ch.  D.  395; 
or  if  any  of  the  essential  terms  are  uncertain,  as  where  the  agreement  men- 
tioned *'  the  usual  clauses  in  a  contract,  and  some  limitations  as  to  the  length 
of  title"  :  Bummens  v.  Bohins,  3  D.  J.  &  S.  88 ;  decorating  and  painting,  in 
vague  terms :  Tayhrr  v.  Portington,  7  D.  M.  &  G.  328 ;  a  **  oonsiderable  aum 
to  be  laid  out  in  repairs  " :  Gardener  v.  Fooks,  15  W.  B.  388 ;  an  agreement 
for  a  lease  not  showing  the  date  from  which  the  term  is  to  commence :  v.  wp* 
p.  2213 ;  or  a  covenant  to  perform  acts  **  so  &ur  as  the  law  allows  " :  Datitt 
y.  JJ,,  36  Ch.  D.  359,  0.  A. 
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Secua,  where  an  intending  lessee  agreed  to  "  do  all  repairs,  painting,  paper- 
hanging,  decorating,  &c." :  Dear  v.  Verity,  17  W.  B.  567,  716;  or  wnere  the 
agreement  is  for  the  sale  of  so  much  land  as  the  purchaser  may  require : 
Kemp  V.  S.  E,  By,  Co.,  7  Ch.  364 ;  or  as  may  be  necessary  for  a  given  pur- 
pose: Sanderson  v.  Cockermouth,  <fcc.  Ry,  Co,,  11  Beav.  497 ;  2  H.  &  T.  327 
Bumble  v.  Heygate,  18  W.  B.  749  Tper  contra,  Pearce  v.  Watts,  20  Eq.  492) 
or  for  a  lease  for  three  years  **  with  option  of  renewal  ** :  Lewis  v.  Stephenson 
67  L.  J.  Q.  B.  296 ;  or  the  exact  boundaries  of  a  part  to  be  retained  are  im- 
ascertained:  Chattock  v.  Mtdler,  8  Ch.  D.  177. 

But  mere  uncertainty  as  to  the  subject-matter  will  not  prevent  specific 
performance  if  the  Pit  is  willing  to  adopt  the  construction  which  the  Deft 
asserts  jko  be  the  true  one :  Preston  v.  Luck,  27  Oh.  D.  497,  0.  A. 

And  it  is  no  answer  for  the  Deft  to  say  that  though  he  understood  what 
the  words  of  the  agreement  were,  he  was  under  a  mistake  as  to  their  legal 
effect:  HaH  v.  H,,  18  Ch.  D.  670. 

Where  a  parol  a^rreement  is  sought  to  be  established,  the  terms  must  be 
plainly  and  distinctly  shown :  Priix  v.  Salushury,  32  Beav.  446. 

Where  it  is  of  the  essence  of  the  agreement  that  one  of  its  terms  shall  be 
aacertained in  a  specified  manner,  whichproves  impracticable,  the  agreement 
cannot  be  enforced :  MUnes  v.  Oery,  14  Yes.  400 ;  and  see  Re  Northumberland 
Avenue  Hotel  Co,,  Fox  and  Braithwaite^s  Case,  56  L.  T.  833 ;  even  though  the 
Deft  has  made  it  impracticable :  Wilks  v.  Davis,  3  Mer.  507 ;  Vickers  v.  V,, 
4  £q.  529 ;  or  where  a  condition  precedent  has  not  been  fulfilled :  Bastin  v. 
Bidwell,  18  Ch.  D.  238 ;  WilliarM  v.  Brisco,  22  Ch.  D.  441,  C.  A. ;  secus,  where 
the  method  is  not  of  the  essence :  Dinham  v.  Bradford,  5  Ch.  519 ;  or  where 
a  Deft  tries  to  prevent  the  fulfilment  of  the  agreement  where  it  is  practicable, 
as  by  excluding  a  valuer  (when  named)  from  the  premises  comprised  in  the 
agreement:  Smith  v.  Peters,  20  Eq.  511 ;  Morse  v.  Merest,  6  Madd.  26;  and 
see  per  V.-C.  S.,  in  Richardson  v.  Smith,  5  Ch.  650,  n. ;  Jackson  v.  J,,  1  Sm. 
ft  G.  184 ;  Mackay  v.  Dick,  6  App.  Ca.  251. 

Mutuality,'] — Agreements  which  at  the  time  when  they  are  made  are  bind- 
ing on  one  party  only,  will,  for  want  of  mutuality,  not  be  enforced :  Fry, 
215  et  seq, ;  thus  a  father  could  not,  before  the  Custody  of  Infants  Act,  1873 
(2%  &  37  y.  c.  12),  enforce  an  agreement  as  to  the  custody  of  his  children : 
xCennedy  v.  May,  11  W.  B.  358;  7  L.  T.  819;  a  purchaser  an  agreement 
founded  on  his  own  mistake:  Fair  head  v.  Southee,  11  .W.  B.  789;  9  Jur. 
N.  S.  764 ;  an  intending  lessor  an  agreement  for  a  lease  which  at  the  date 
of  the  agreement  he  cotud  not  have  granted :  Forrer  v.  Nash,  35  Beav.  167  ; 
a  vendor  a  contract  for  sale  of  a  building  agreement  when  it  was  in  the 
power  of  a  third  person  to  destroy  the  title :  Brewtr  v.  Broadwood,  22  Ch.  D. 
105 ;  and  see  Wylson  v.  Dunn,  34  Ch.  D.  569 ;  Lee  v.  Soames,  36  W.  B.  884 ; 
09  L.  T.  266 ;  or  where  the  vendor  had  no  power  to  convey  the  mines  under 
a  house  sold  by  him,  or  to  compel  a  conveyance  of  them  from  any  other 
person:  Bellamy  v.  Dtbenham,  (1891)  1  Ch.  412,  C.  A. ;  or  an  agreement  for 
which  the  consideration  was  personal  service :  Ogden  v.  Fossick,  4  D.  F.  &  J. 
426 ;  so  an  agreement  to  transfer  shares  in  consideration  of  the  execution  of 
works  which  could  not  be  enforced,  was  not  specifically  performed :  Pefo  v. 
Brighton,  (€>c.  Ry,  Co.,  1  H.  &  M.  468;  and  an  mfant  cannot  sue,  because  he 
cannot  be  sued :  Flight  v.  Bolland,  4  Buss.  298 ;  v,  sup.  Vol.  II.  p.  1024 ; 
bat  the  doctrine  does  not  apply  to  a  contract  which,  to  the  knowledge  of  both 
parties,  cannot  be  enforced  by  either  until  the  occurrence  of  a  contingent 
event :  Wylson  v.  Dunn,  34  Ch.  D.  569 ;  and  the  mere  fact  that  the  agreement 
or  the  note  of  it  is  signed  by  the  Deft  only,  does  not  cause  a  want  of 
jnntuality  :  Butler  v.  Powis,  2  Coll.  156,  161. 

And  there  can  be  no  specific  performance  if  the  formalities  required  when 
a  person  under  disability  is  sellmg  under  the  Land  Clauses  Act  have  not  been 
Teg:a]arly  observed:  Bridgend  Gas  Co,  v.  Dunraven,  31  Ch.  D.  219;  Peters  v. 
Zewta  and  K,  Orinstead  By,  Co.,  18  Ch.  D.  429,  C.  A. 

Where  there  is  no  mutualitv,  relief  cannot  be  obtained  by  injunction : 
Bladeett  v.  Bates,  1  Ch.  117  ;  and  see  also  Exp,  Waters,  8  Ch.  562 ;  G.  N.  By, 
Co.  y.  Witham,  L.  B.  9  C.  P.  16. 

And,  generally,  nuda  pacta  cannot  be  enforced :  Ord  r,  Johnston,  4  W.  B. 
« ;  Cochrane  v.  Willis,  34  Beav.  359 ;  1  Ch.  58 ;  and  see  Elliswi  y.E,,2  L.  C. 
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Eq.  835 ;  Jeffreys  v.  J,,  Or.  &  Ph.  141 ;  Lewin,  83;  Re  D*Angibau,  Andrew* 
V.  A,,  16  Ch.  D.  228,  C.  A. 

A  promise  by  a  deceased  person  to  contribute  hj  instalments  a  sum  to  a 
charitable  fund,  being  without  consideration,  was  not  enforced  against  his 
estate,  though  several  instalments  had  been  paid :  Be  Hudson^  Creed  v.  Hen- 
dersm,  33  W.  E.  819. 

Unreasonableness  and  Illegality,'^ — Hard  or  unreasonable  bargains  will  not 
be  enforced :  Talbot  v.  Ford^  13  Sim.  173 ;  Wedgwood  v.  Adams,  6  Beav.  600 ; 
Day  V.  Newman^  2  Cox,  77  ;  Falcke  v.  Gray,  4  Drew.  651 ;  but  mere  inade- 
quacy of  price  is  not  conclusive :  Hay  ward  v.  Cope,  25  Beav.  140, 152 ;  Mid' 
dleton  y.  Browuy  47  L.  J.  Ch.  411 ;  38  L.  T.  334 ;  and  so  where  the  price  has 
been  fixed  by  valuation:  Weekes  v.  Oallard,  18  W.  E.  351;  21  L.  T.  655; 
Sugd.  V.  &  P.  287. 

The  fairness  of  the  agreement  must,  as  a  rule,  be  judged  of  as  at  the  time 
when  it  is  made :  Webb  v.  Direct  London^  <fcc.  Ry,  Co.,  9  Ha.  129 ;  S.  C,  1  D. 
M.  &  G.  521 ;  and  see  per  Ld.  St.  Leonards,  1  D.  M.  &  G.  757. 

Agreements  which  are  illegal  or  contrary  to  the  policy  of  the  law  will  not 
be  enforced,  even  if  the  illegality  be  doubtful :  Johnson  v.  Shrewsbury,  <frc. 
Ry.  Co.,  3  D.  M.  &  G.  914,  923 ;  De  Hoghton  v.  Mmey,  2  Ch.  164 ;  Fry,  224 ; 
e,g»,  where  the  consideration  for  the  agreement  involves  the  stifling  of  a 
prosecution  :  Windhill  Local  Board  v.  Vint,  45  Ch.  D.  351,  C.  A. ;  Lound  v. 
Grimwade,  39  Ch.  D.  605;  Jones  v.  Merionethshire  Bldg.  Sac.,  (1891)  2  Ch. 
587 ;  and  see  Consolidated  Exploration  and  Finance  Co.  y.  Musgrdve,  (1900) 
1  Ch.  37  (indemnity  given  to  bail) ;  or  where  the  Pit  sought  to  make  the 
Deft  publish  a  book  with  a  title-page  falsely  stating  the  auuiorship :  Po^  v. 
Marsh,  16  Ch.  D.  395  ;  and  qucere  whether  the  Court  will  enforce,  as  between 
husband  and  wife,  a  contract  as  to  the  custody  of  the  infant  children,  iinlefis 
it  is  satisfied  that  it  is  for  the  benefit  of  the  children  to  do  so :  Hunt  y.  H.^ 
28  Ch.  D.  606,  C.  A. ;  but  where  the  consideration  has  been  received,  this 
defence  is  viewed  with  great  disfavour:  Shrewsbury,  <fcc.  Ry.  Co.  y.  L.  db  ^T. 
W.  Ry,  Co.,  16  Beav.  451 ;  and  inconvenience  to  the  public  is  not  a  ground 
of  defence  to  a  suit  to  enforce  execution  of  works :  Raphael  y.  Thames  Valley 
Ry.  Co.,  2  Ch.  147. 

And  there  can  be  no  enforcement  of  a  contract  with  an  urban  auUioiity 
exceeding  50/.  in  value  or  amount,  but  not  specifying  any  pecuniary  penalty 
as  required  by  sect.  174,  sub-sect.  2  of  the  Public  Health  Act,  1875 :  Briti^ 
Insulated  Wire  Co.  y.  Prescot  Urban  District  Council,  (1895)  2  Q.  B.  463. 

The  reasonable  part  of  a  covenant,  if  separable  from  the  unreasonable  part, 
may  be  enforced :  Baines  y.  Geary,  35  Ch.  D.  154 ;  Duboivski  <fe  Son^  y.  Cxo/d- 
stein,  (1896)  1  Q.  B.  478,  C.  A. ;  Robinson  v.  Huer,  (1898)  2  Ch.  451,  C.  A. ; 
secus,  if  not  se|>arable :  Baker  y.  Hedgcock,  39  Ch.  D.  520.  The  question  of 
reasonableness  is  for  the  Court  alone  on  the  construction  and  legal  effect  ol 
the  contract:  Hayes  v.  Doman,  (1899J  2  Ch.  13,  C.  A. 

And  as  to  covenants  in  restramt  oi  trade,  v.  sup.  Vol.  I.  pp.  537  et  seq, 

A  stipulation  for  a  penalty,  or  liquidated  damages,  to  be  paid  on  non- 
performance, is  not  a  bar  to  specific  performance :  Long  y.  Bowring,  33  Beav. 
585;  Hobson  v.  Trevor,  2  P  "VVms.  191. 

And  upon  the  question  whether  a  sum  made  payable  imder  a  contract,  in 
event  of  breach  of  it,  is  to  be  regarded  as  a  penalty  or  liquidated  damages, 
see  Addison  on  Contracts,  9th  ed,,  267  et  seq. ;  Wallis  y.  Smith,  21  Ch.  D. 
243,  C.  A. ;  ElphinsUme  y.  Markland  Iron  Co.,  11  App.  Ca.  332. 

As  to  the  circumstances  under  which  the  Courts  of  this  countxy  iriU 
enforce  a  foreign  judgment,  see  Rousillon  y.  R.,  14  Ch.  D.  351 ;  and  sup. 
Vol.  I.  p.  739. 

3.  GircumBtanceB  attending  the  Inception  of  the  Agreement : — 

A  failure  of  consideration,  though  accidental,  is  a  ground  of  defence :  eea 
Fry,  416  et  seq, ;  unless  the  subject-matter  be  of  a  speculative  chaxacter— - 
e.a.,  an  agreement  for  a  lease  of  ati  unworked  vein  of  coal,  thoug^h  it  be 
afterwards  discovered  that  no  such  vein  exists :  Jefferys  y.  Fairs^  4  Ch.  D. 
448 ;  but  see  Gowan  y.  ChriMie,  L.  R.  2  Sc.  273. 

Mutual  mistake  is  a  bar  to  specific  performance,  as  where  an  agreement 
was  entered  into  in  the  belief  that  a  person  was  alive :  Cochrane  v.  WiUi^  \ 
Ch.  58 ;  and  so,  too,  where  the  parties  were  at  cross-purposes :  Richards  t. 
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jRT.  London  Ry.  Co,,  20  W.  B.  194  ;  so  that  the  Pit  believed  he  was  bujring 
what  the  Deft  believed  he  was  not  selling:  Butterworth  v.  Walker y  13  W.  B. 
168 ;  11  L.  T.  496;  so,  too,  Where  a  purchaser's  mistake  was  caused  by  a 
careless  description  on  the  part  of  the  vendor :  Denny  v.  Hancock^  6  Ch.  1 ; 
Batkcomh  v.  Bechwithy  8  Eq.  100 ;  Brewer  y,  Broum,  28  Ch.  D.  309 ;  eicus, 
when  an  auctioneer  omitted  by  mistake  in  his  valuation  timber  agreed  to  bo 
included  in  it:  Griffiths  v.  Jojies,  15  Eq.  279  ;  and  see  Goddard  v.  Jeffreys, 
30  W.  B.  269 ;  51  L.  J.  Ch.  576;  45  L.  T.  675 ;  where  a  vendor  believed 
that  he  was  absolute  owner,  but  in  reality  had  only  a  power  of  exchange, 
specific  performance  was  refused:  Hood  v.  Oglander,  34  Beav.  513;  Howell 
V.  George,  1  Madd.  1 ;  and  so  where  a  grantor  took  no  interest  under  a  will : 
Healdy,  Walls,  18  W.  B.  398;  39  L.  J.  Ch.  217;  21  L.  T.  703;  and  where 
a  mistake  in  quantity  amounted  to  nearly  half  the  premises  comprised  in 
the  agreement,  roecific  performance,  with  compensation,  at  the  purchaser's 
instance  was  refused:  Earl  of  Durham  y.  Legard,  34  Beav.  611  ;  and 
a  purchaser  cannot  be  compelled  to  complete  where  there  is  a  substantial 
miadescription,  for  which  he  cannot  be  compelled  to  take  compensation  :  Be 
Arnold,  A.  v.  A.,  14  Ch.  D.  270,  C.  A. 

But  the  Deft  cannot  resist  specific  performance  on  the  ground  of  his  own 
mistake,  if  the  property  is  sold  under  a  description  which  could  not  mislead 
an^'one  who  took  reasonable  care  to  ascertain  what  he  was  buying :  Tamplin 
y.  James,  15  Ch.  D.  215,  C.  A. ;  Swaislandy,  Dearsley,  29  Beav.  430 ;  and  see 
Goddard  v.  Jeffreys,  sup. 

And  where  the  Pit  alleges  that  a  contract  includes  a  subject-matter,  and 
the  Deft  insists  that  it  includes  a  part  only,  the  Pit  may  waive  the  question, 
and  obtain  specific  performance  according  to  the  Deft's  construction  :  Preston 
y.  Luck,  27  Ch.  D.  497,  C.  A. 

Mistake  of  law  is  not  a  defence :  Powell  y.  Smith,  14  Eq.  85 ;  unless  it 
be  a  mistake  as  to  the  private  rights  of  the  parties :  Cooper  y.  Phihhs,  L.  B. 
2  H.  L.  170 ;  and  see  Brownlie  y.  Campbell,  5  App.  Ca.  936,  937 ;  and  as  to 
the  difference  between  refusing  specific  performance,  and  setting  aside  an 
agreement  on  the  ground  of  mistake,  see  Price  v.  Ley,  4  GifF.  235,  253 ;  and 
see  Wilding  v.  Sanderson,  (1897)  2  Ch.  534,  C.  A. 

An  a^^reement  founded  in  fraud  will  not  be  enforced ;  the  utmost  good 
iaith  being  required,  agreements  will  not  be  enforced : — 

— ^where  there  has  been  concealment  of  material  facts :  Phillips  v.  Horn/ray, 
6  Ch.  770;  Mullens  y.  Miller,  22  Ch.  D.  194 ;  e.g,,  as  to  the  existence  of  a  con- 
siderable ground-rent:  Jones  v.  Rimmer,  14  Ch.  D.  589,  C.  A. ;  or  the  fullest 
information  as  to  title  is  not  given  :  Edwards  v.  Wickwar,  1  Eq.  68 ;  Harnett 
v.  Baker,  20  Eq.  50 ;  or  the  r^  nature  of  the  stipulated  root  of  title  is  not  dis- 
doeed :  Re  Marsh  and  Earl  Granville,  24  Ch.  D.  11,  C.  A. ;  or  any  diflBculty 
as  to  title  is  not  fully  explained :  Williams  v.  Wood^  16  W.  B.  1074 ;  or  failure 
to  disclose  a  right  of  a  peculiar  nature  {e,g,,  to  use  part  of  the  premises  for 
washing  and  brewing)  claimed  by  an  adjoining  owner,  though  referred  to 
in  the  auction  room  :  Heyw</od  v.  Mallalieu,  25  Ch.  D.  357 ;  or  a  covenant 
seriously  restricting  the  user  of  property  sold  as  business  premises :  Re  Davis 
and  Cavey,  40  Ch.  D.  601 ;  or  that  tne  grantee  should  build,  at  the  request  of 
the  grantor,  houses  of  a  ^ven  value,  without  any  limit  of  time  within  which 
the  houses  were  to  be  built,  it  having  been  stated  to  the  purchaser  that  the 
ooyenants  were  usual  ones:  Andrew  v.  Aitken,  22  Ch.  D.  218 ;  «ect^,  that  a 
tenant,  who  had  given  no  notice  to  quit,  had  expressed  his  intention  to  do 
so  :  DavenpoH  v.  Charsley,  W.  N.  (86;  25 ;  54  L.  T.  372  ;  34  W.  B.  391  (and 
the  doctrine  that  notice  of  a  tenancy  is  notice  of  its  nature,  does  not  apply 
UB  between  vendor  and  purchaser :  Cahallero  y.  Henty,  9  Ch.  447) ;  and  as  to 
misleading  conditions  of  sale,  v,  inf,  p.  2231 ;  and  as  to  the  duty  of  a  pur- 
chaser on  a  sale  by  the  Court  to  make  aiscloBure,  v,  sup.  Vol.  I.,  pp.  343,  344 ; 

— or  where  there  has  been  misrepresentation  in  important  particulars,  e,g,, 
AS  to  recent  rent:  Dimmock  v.  Hallett,  2  Ch.  21 ;  t^ure:  Ayles  v.  Cox,  16 
Beav.  23;  Turquand  v.  Rhodes,  16  W.  B.  1074;  as  where  an  underlease  is 
sold  as  a  lease :  Madeley  y.  Booth,  2  De  G.  &  Sm.  718 ;  ^  Beyfus  and  Master, 
39  Ch.  D.  110 ;  Broom  v.  Phillips,  74  L.  T.  459 ;  unless  there  is  enough  to 
show  that  a  derivative  lease  is  referred  to :  Camherwell,  c^c.  Building  Soc,  v. 
ffoUoway,  13  Ch.  D.  754 ;  value :  Mullens  v.  Miller,  22  Ch.  D.  194  ^secus, 
*' estimated"  value:  Re  Hurlbalt  and  Chaytor,  57  L.  J.  Ch.  421) ;  incidence 
of  land-tax :  Case  v.  Coventon,  31  Beav.  378 ;  quality  of  limestone :  Higgens 
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V.  SameU,  2  J.  &  H.  460 ;  or  where  representations  calculated  to  cause  mis- 
take have  been  made :  Bray  v.  Briggs,  20  W.  E.  962 ;  Stmisland  v.  Dtardey^ 

29  Beav.  430;  Hey  wood  v.  Mallahm,  25  Ch.  D.  357;  though  made  by  an 
agent  only :  Mullens  v.  Miller y  sup. ;  or  concealment  of  material  facts  in 
effecting  a  contract  of  insurance,  or,  semhle^  in  some  cases  a  contract  of 
suretyship:  Beaton  v.  Heath,  (1899)  1  Q.  B.  782,  C.  A.  (reversed  on  the 
merits,  (1900)  A.  C.  135,  H.  L.  worn.  Smton  v.  Bumand);  or  if,  in  n^otia- 
tions  for  a  contract,  an  a^ent  makes  a  false  representation  as  to  the  name  of 
his  priucipal,  knowing  that  if  he  disclosed  the  true  name  the  other  party 
would  not  enter  into  the  contract :  Archer  v.  Stone,  78  L.  T.  34 ;  and  see 
Gordon  v.  Street,  69  L.  J.  Q.  B.  45 ;  but  not  where  there  has  merely  been 
silence  as  to  a  material  fact  which  there  is  no  duty  to  disclose  (e,g.t  where  a 
compromise  is  in  negotiation,  the  fact  that  pending  proceedings  nave  resulted 
favourably  to  the  opposite  party):  Turner  v.  Oreen,  (1895)  2  Ch.  205;  nor 
where  representations  as  to  the  contents  of  a  contract  were  made,  without 
fraudulent  intent,  by  a  solr  acting  for  both  parties:  Mivton  v.  Kerwood^ 
1  Eq.  449 ;  or  a  mere  misrepresentation,  not  snown  to  be  detrimental,  as  to 
the  length  of  a  tenant's  term  of  years :  Goddard  v.  J^ffryes,  61  L.  J.  Clu  57 ; 

30  W.  E.  269. 

In  cases  of  misrepresentation,  the  maxim  caveat  emptor  will  be  applied 
with  great  caution:  Colby  v.  Gadsden,  15  W.  E.  1185;  34  Beav.  416;  17 
L.  T.  97. 

Where  payment  of  a  risk  is  resisted  by  insurers  on  the  ground  of  mis- 
representation, the  onus  is  on  them  to  show  very  clearly  that  such  misrepfre- 
sentation  has  been  made :  Davies  v.  Nat,  Ins,  Co,  of  New  Zealand^  (1891) 
A.  C.  485. 

Bv  the  Sales  of  Land  by  Auction  Act,  1867  (30  &  31  V.  c.  48),  s.  5, 
ticulars  or  conditions  of  sale  are  to  state  whether  the  sale  is  without 


or  subject  to  a  reserved  price,  or  whether  a  right  to  bid  is  reserved ;  if  it  is 
stated  that  the  sale  is  without  reserve,  or  to  that  effect,  the  seller  may  not 
employ  any  person  to  bid  at  the  sale,  nor  the  auctioneer  knowingly  take  any 
bidding  from  any  such  person  ;  and  by  sect.  6,  where  any  sale  is  declared  to 
be  subject  to  a  right  to  bid,  the  seller,  or  any  one  person  on  his  behalf, 
bid  at  the  auction  in  such  manner  as  he  may  think  proper. 

Under  this  Act  a  reserved  bidding  is  to  be  distinguished  from  a 
right  to  bid ;  if  the  sale  is  stated  to  be  subject  to  a  reserved  price  merely,  a 
bidder  or  puffer  cannot  be  employed:  Gilliatt  v.  (?.,  9  Eq.  60;  and  if  a 
limited  right  to  bid  be  reserved  and  the  limit  be  exceeded,  the  sale  is  Toid : 
Parjitt  V.  Jepson,  46  L.  J.  C.  P.  529 ;  36  L.  T.  251.  As  to  the  state  of  tbe 
law  prior  to  the  passing  of  the  Act,  see  Mortimer  v.  Bell,  1  Ch.  10 ;  and  as  to 
particular  and  conditions  of  sale,  r.  inf,  p.  2231  *:t  seq. 

Buying  off  biddings  at  the  auc.ion,  or  an  agreement  not  to  bid,  is  not  a  Isar 
to  specific  performance :  Re  Carew^s  Estate,  26  Beav.  197 ;  Heffer  v.  Martwt^ 
15  W.  E.  390 ;  36  L.  J.  Ch.  372. 

And  the  fact  that  the  purchaser  was  misled  by  a  fictitious  bidding  madebr 
a  stranger  is  no  defence :  Union  Bank  v.  Munster,  37  Ch.  D.  51. 

Where  a  medical  man  obtained  an  agreement  for  sale  from  a  patient  wbo 
was  in  feeble  health,  but  aware  of  what  he  was  doing,  specific  perfonnaaoe 
was  decreed :  Holmes  v.  Howes,  20  W.  E.  310. 


4.  Capacity  of  the 

(a.)  Capacity  to  enter  into  the  agreement: — 

Specific  performance  will  not  be  decreed  in  the  case  of  agreements 

infants:  Lumley  v.  Ravenscroft,  (1895)  1  Q.  B.  63,  0.  A. ;  Flight  v.  Bt^inn^i^ 
4  Buss.  298 ;  nor  against  a  co-contractor  with  an  infant,  in  the  absenee  of 
proof  of  misrepresentation  or  misconduct  by  such  co-contractor :  Lurmfr^  -r. 
Ravenscroft,  sup, ;  nor  with  trustees  with  a  power  of  sale,  one  of  whom  is 
infant :  King  v.  Bellord,  1  H.  &  M.  343 ;  secus,  where  an  agreement  has  K, 
concluded  with  the  infant's  predecessor  in  title :  Barker  v.  Venal4e*^  13  W  H. 
803 ;  34  L.  J.  Ch.  420 ;  12  L.  T.  796 ;  11  Jur.  N.  S.  480 ;  Sctftt  v.  5.,  1 1  ^  j^ 
766 ;  8  L.  T.  450 ;  Baunerman  v.  Clarke,  3  Drew.  632 ;  Purser  v.  Darh^^  4  ^ 
&  J.  41; 

—  nor  with  a  married  woman  under  the  old  law :  NichoUs  v,  Jow*^  6  ^^ 
696 ;  even  though  a  trustee  for  sale :  Avery  v.  Griffin,  6  Eq.  606 ;  or  tkoQ^l^ 
her  husband  were  a  party  to  the  agreement,  and  compensation  was  sotud^tim 
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respect  of  the  wife's  interest :  Castle  v.  W\lkin8(m,  5  Ch.  534 ;  unless  the 
agreement  related  to  her  separate  estate :  Picard  v.  //in/»,  5  Ch.  274  ;  Francis 
V.  Wtgzell,  1  Madd.  258,  261 ;  but  see  now  the  Married  Women's  Property 
Act,  1882,  s.  1,  «!/).,  Vol.  n.,  p.  915; 

—  nor  with  an  ecclesiastical  corporation  not  under  the  L.  C.  0.  Act : 
Wt/combe  Ry,  Co.  v.  Dminingtan  Hospital,  1  Ch.  268 ; 

—  nor  with  trustees  of  cliaritieB  not  within  their  statutory  powers :  Moore 
y.  Clench,  1  Ch.  D.  447; 

—  nor  with  a  person  who  was  in  a  state  of  intoxication  at  the  time  of 
entering  into  the  agreement :  Cox  v.  Smith,  19  L.  T.  517 ;  Cooke  v.  Clay  worthy 
18  Ves.  12 ;  Craggs  v.  Holme,  18  Ves.  14,  n. ;  or  who  has  destroyed  his 
capacity  by  habits  of  drunkenness  (but  not  if  he  has  only  impaired  it) :  Shaw 
V.  Thackray,  1  Sm.  &  G.  537 ;  and  see  Birkin  v.  Wing,  63  L.  T.  80 ;  and 
where  the  Deft  was  in  liquor,  but  knew  what  he  was  doing,  specific  perform- 
ance was  decreed:  Light/bot  v.  Heron,  3  Y.&.  C.  Ex.  586; 

—  nor  where  the  agreement  involves  a  breach  of  trust :  Tolson  v.  Sheard, 

5  Ch.  D.  19;  Dance  v.  Ooldingham,  8  Ch.  902,  911 ;  Thompson  v.  Blackstone, 

6  Beav.  470 ;  Dunn  v.  Flooil,  28  Ch.  D.  586,  C.  A. ;  25  Ch.  D.  629 ;  Oceanic 
Steam  Navigaiion  v.  Sutherherry,  16  Ch.  D.  236,  C.  A. ;  Re  Rayner*s  Trustees 
and  Oreenaicay,  53  L.  T.  496;  Ecclesiastical  Commrs  v.  Pinney,  (190ii)  2  Ch. 
736,  C.  A.  (speculative  purchase  of  glebe  land  by  trustee  having  no  funds  in 
hand  available  for  immediate  payment) ;  (but  as  to  sales  by  trustees  under 
depreciatory  conditions,  see  now  Trustee  Act,  1893,  s.  14);  or  performance 
would  involve  the  breach  of  a  prior  agreement  with  a  third  person :  Willmott 
V.  Barber,  15  Ch.  D.  96 ;  Manchester  Ship  Canal  Co,  v.  Manchester  Racecourse 
Co.,  (1900)  2  Ch.  352 ;  (1901)  2  Ch.  37,  C.  A. ;  or  it  is  doubtful  whether  the 
c  q.  t,  would  be  bound :  Rede  v.  Cakes,  4  D.  J.  &  S.  505 ;  though  the 
conduct  of  the  other  party  to  the  agreement  may  be  free  from  imputation : 
MorOock  V.  Buller,  10  Ves.  292  ;  Ord.  v.  Noel,  5  Madd.  438 ; 

—  nor  a  contract  by  the  donee  of  a  limited  testamentary  power  of  appoint- 
ment that  he  will  exercise  it  in  a  particular  way :  Palmer  v.  Locke,  15  Ch.  D. 
294,  301,  303,  C.  A. ; 

— nor  a  contract  to  leave  by  will  entered  into  by  one  having  only  a  testa- 
mentary power  of  appointment:  Re  Parkin,  Hill  v.  Schwarz,  (1892)  3  Ch. 
610 ;  Cooper  v.  MaHin,  3  Ch.  47,  58  ;  Reid  v.  Shergold,  10  Ves.  370,  382. 

Where  a  trustee,  being  beneficially  interested  in  a  share  in  the  trust  estate, 
entered  into  a  contract  for  sale  without  the  authority  of  hiB  co-trustees,  spe- 
cific performance  as  to  the  share  in  which  he  was  beneficially  interested  was 
refused :  Naylor  v.  Ooodall,  26  W.  R.  162 ;  47  L.  J.  Ch.  53 ;  37  L.  T.  422 ; 
bat  interrogatories  for  the  mere  purpose  of  establishing  a  defence  on  the 
ground  of  breach  of  trust  were  struck  out :  Mansfield  v.  Childerhouse,  4  Ch.  D.  82. 

The  mere  fact  of  a  vendor  having  notice  of  a  sub-purchase  was  held  in- 
safficient  to  constitute  him  a  trustee  for  the  sub -purchaser,  and  thus  to  pre- 
vent him  conveying  as  the  original  purchaser  appointed :  Crahtree  v.  Poole, 
12  £q.  13 ;  and  see  Shaw  v.  Foster,  L.  B.  5  H.  L.  321 ;  London  and  County 
Bank  v.  Ratdiffe,  6  App.  Cas.  722 ;  Olyn,  Mills  <b  Co.  v.  E.  &  W.  India  Docks 
Co.,  7  App.  Cas.  591. 

Agreemenis  by  Agents,  Directors,  ^tcl — ^Where  an  agreement  is  entered  into 
by  an  agent  for  a  disclosed  principal,  the  principal  alone  can  sue  and  be 
sued:  Smith  v.  Clarke,  12  Ves.  484;  where  the  principal  is  undisclosed,  he 
may,  on  proving  the  agency,  enforce  the  agreement  against  the  other  con- 
tracting party,  and  against  the  agent  if  he  set  up  any  independent  claim : 
Heard  v.  PilUy,  4  Ch.  548 ;  or  his  assigns :  Cave  v.  Mackenzie,  46  L.  J.  Ch. 
Ml ;  37  L.  T.  218.  But  where  an  agent  for  an  undisclosed  principal  con- 
tracts as  principal,  specific  performance  will  be  decreed  against  him :  Saxon 
Y.  Blake,  29  Beav.  438;  Corless  v.  Sparling,  I.  E.  8  Eq.  337,  n. ;  and  an 
agent  having  no  other  interest  in  the  agreement  than  a  commission  under  it, 
camiot  sue  for  specific  performance :  Gktsbrook  v.  Richardson,  23  W.  E.  51. 

And  as  to  rights  of  sot- off  as  between  principal  or  agent  and  third  parties, 
V.  sup.  Vol.  n..  Chap.  XLIIL,  "  Account,"  pp.  1367,  1368. 

An  estate  a^ent  commissioned  to  advertise  and  find  a  purchaser  for  land 
has  no  authority  to  enter  into  an  open  (nor,  semble,  any)  contract  for  sale : 
Hamer  y.  Sharp,  19  Eq.  108 ;  but  see  Rosenbaum  v.  Belson,  (1900)  2  Ch.  267, 
sup.  p.  .2216;  and  upon  the  question  whether  an  agent  for  sale,  authorized  in 
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general  terms,  has  authority  to  sell  his  principal's  share  in  a  partnership, 
with  a  restriction  binding  him  not  to  carry  on  a  specified  trade  within  a 
certain  district,  see  Iluwksiey  v.  Outramy  (1892)  3  Oh.  (C.  A.),  359. 

Unauthorized  stipulations  in  a  contract  entered  into  by  an  agent  may  be 
waived  by  the  other  party,  if  for  his  b^iefit :  Uawksley  t.  Outram^  sup, ; 
Form  1,  inf,  p.  2282. 

As  to  agreements  entered  into  by  agents  on  behalf  of  public  oos.,  see  the 
Cos.  Act,  1867,  s,  37,  sub-s.  2 ;  Beer  v.  London  and  Paris  Hotel  Co.,  20  Eq. 
412  ;  and  as  to  what  amounts  to  sufficient  adoption  by  a  co.  of  a  oontract 
entered  into  by  an  agent  before  the  co.  was  in  existence,  see  Be  Empress 
Engineering  Co,,  16  Ch.  D.  125,  C.  A. ;  Be  Northumberland  Avenue  Hotel  Co,^ 
33  Ch.  D.  16,  C.A. ;  Bagot  Pneumatic  Tyre  Co,  v.  Clipper  Pneumatic  Tyre  Co., 
(1901)  1  Ch.  196;  Buckley,  569. 

An  agreement  by  directors  in  breach  of  the  fiduciary  relation  existing 
between  them  and  the  shareholders  will  not  be  enforced  at  the  instance  of 
parties  cognizant  of  the  breach :  Shrewsbury  &  B,  Co,  v.  L.  4t  N,  W,  By,  Oo,^ 
4  D.  M.  &  G.  115,  120;  and  see  Harris  v.  NoHh  Devon  By,  Co,,  20  Beav. 
384 ;  and  a  director  cannot  enforce  an  agreement  with  his  co.  for  his  own 
benefit  or  that  of  his  firm:  Flanagan  v.  G,  W,  By,  Co,,  7  Eq.  116.  But 
where  the  directors  and  secretary  of  a  co.  signed  an  agreement  £>r  a  lease  as 
trustees  for  a  co.,  and  the  co.  disclaimed  all  interest,  specific  performanoe 
was  decreed  against  the  directors  and  secretary  personally :  Kay  y.  Johnson^ 
2H.  &M.  118. 

Specific  performance  will  not  be  decreed  against  a  co.  regulated  by  the 
Cos.  Clauses  Act  of  an  agreement  not  signed  in  accordance  with  the  Act : 
Leominster  Canal  Co,  v.  Shrewsbury  <fc  Ilereford  By,  Co,,  2  £.  &  J.  664 ; 
unless  there  has  been  part  performance :    Wilson  y.  West  Hartlepool  Co.,  2  D. 
J.  &  S.  475 ;  and  as  to  contracts  binding  on  cos.  generally,  v,  sup,  pp.  716,  717. 
Specific  performance  cannot  be  decreed  a^inst  the  trustee  in  DankruptcT 
of  the  purchaser :  Hollo  way  v.  Yorke,  25  W.  JEl.  627 ;  secus,  of  the  vendor,  axid 
he  must  perform  a  contract  as  to  leaseholds  if  he  does  not  disclaim  the  leaae : 
Pearcey,  Bastable's  rn/atec,  (1901)  2  Ch.  122;  Be  Bastable,W,  N, {01)  122,C.  A. 
(6.)  Capucitv  of  the  parties  to  perform  the  agreement : — 
Specific  performance  will  not  be  decreed  of  an  agreement  which  it  is  im- 
possible for  the  Deft  to  perform :  per  Lord  Hardwicke,  in  Oreen  v.  Smith,  I 
Atk.  573. 

So  specific  performance  was  refused  of  an  agreement  for  a  lease  where  tbe 
Deft  could  only  obtain  the  land  comprised  in  it  by  litigation :  Aeraman  t. 
Price,  18  W.  R.  540;  S,C,,  19  W.  R.  364;  24  t.  T.  487;  or  where  an 
essential  part  of  the  agreement  was  that  buildings  should  be  erected  in  an 
impossible  time:  Female,  tjcc.  Asylum  v.  Waterlow,  16  W.  B.  1102;  of  an 
agreement  to  erect  a  particular  kind  of  building,  to  be  approved  by  peraons 
who  had  not  given  such  approval :  see  Be  Northumberland  Avenue'Hotel  Co., 
Fox  and  Braithxuaite^ s  Claim,  56  L.  T.  833 ;  of  an  a^^reement  for  the  porcbasa 
of  shares  where  the  concurrence  of  necessary  parties  could  not  be  obtained : 
Bermingham  v.  Sheridan,  33  Beav.  660 ;  of  an  agreement  for  a  lease  by  a 
mortgagee  where  the  concurrence  of  the  mortgagor  could  not  be  obtained  : 
Franklinski  v.  Ball,  33  Beav.  560. 

A  purchaser  is  entitled  to  specific  performance  as  against  an  equitable  in- 
cumbrance created  subseouontly  to  the  contract  of  sale,  and  whether  with  or 
without  notice  of  it  to  tne  incumbrancer :  Flinn  y,  Pountain,  58  L.  J.  Ch. 
389 ;  60  L.  T.  484 ;  37  W.  R.  443. 

An  agreement  for  an  assignment  of  a  leaae  or  an  underlease,  where  the 
licence  of  the  superior  landlord  is  necessary,  and  cannot  be  obtained,  cannot 
be  specificaUy  enforced :  Lehmann  v.  McArthur,  3  Ch.  496 ;  Be  AfarsJkaU 
and  Salt,  (1900)  2  Ch.  202;  but  (unless  the  agreement  is  conditional  on 
the  licence  being  obtained)  in  such  cases  an  inquiry  as  to  damages  will  be 
directed  under  the  Chancery  Amendment  Act,  1858  (21  &  22  Y.  g.  27) : 
Hifton  V.  Tipper,  16  W.  R.  888 ;  18  L.  T.  626 ;  Form  6,  in/,,  p.  2271 ;  and  if 
the  vendor  does  not  do  his  duty  in  endeavouring  to  obtaon  the  licence  the 
purchaser  (notwithstanding  Bain  v.  Fothergill,  inf.)  may  be  held  entitled 
to  damages  for  loss  of  the  bargain :  Day  v.  Singleton,  (1899)  2  Ch.  320,  C.  A- 
Af)  to  the  measure  of  damages  at  common  law  in  such  a  case  being  limited  to  the 
intended  purchaser's  or  under-lessee's  expenses,  unless  the  action  is  grounded 
on  deceit  or  such  breach  of  duty  as  in  Day  v.  Singleton,  svp,,  see  Bain  v.  F^hfr^ 
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gill,  L.  B.  7  H.  L.  158 ;  Rock  Portland  Cemejit  Co.  v.  Wilson,  52  L.  J.  Ch.  214 ; 
31  W.  R  193 ;  /fc  Hargreaves  and  Thompson's  Contract,  32  Ch.  D.  454,  C.  A. ; 
and  that  the  principle  of  Bain  v.  Fothergill  applies  to  a  contract  to  grant  a 
right  of  way  and  make  roads  and  sewers,  see  Ruwe  v.  School  Board  /or 
London,  36  Ch.  D.  619 ;  secua,  in  case  of  sale  with  vacant  possession «  which  on 
the  day  for  completion  the  vendors  failed  to  give :  Boyal  Bristol  Bldg.  Soc,  v. 
Bomash,  35  Ch.  D.  390 ;  and  see  Malone  v.  Htnslaw,  29  L.  £.  Ir.  352 ;  and 
V,  in/,  p.  2225. 

A  covenant  a^nst  demising  leasehold  premises  is  not  to  he  extended  to 
assigning:  Be  Doyle  and  O'Hara  (1899),  1  I.  B.  113,  C.  A.,  distinguishing 
Oreenaway  v.  Adams,  12  Yes.  395. 

6.  Conduct  of  the  Parties  in  respect  of  tbe  Agreement:— 

'*  Waiver  or  abandonment  of  a  contract  is,  according  to  the  law  of  the 
Conrt,  a  contract  of  itself" :  Moore  v.  Cro/ton,  3  Jo.  &  L.  438,  445 ;  of  which 
there  must  be  as  clear  evidence  as  of  the  existence  of  the  agreement  waived : 
(prolan  v.  Brabazon,  3  Jo.  &  L.  200. 

And  therefore  waiver  is  not  a  defence  if  the  Pit  has  directly  or  by  impUca- 
tion  refused  his  assent  to  it,  as  by  bringing  an  action  at  law :  Whittaker  v. 
Fox,  14  W.  B.  192 ;  13  L.  T.  588 ;  or  by  proceedings  in  an  action :  Harrison 
▼.  Brown,  Ih, 

The  right  of  enforcing  an  agreement  in  specie  may  be  prevented  from 
arising  by  non-observance  on  the  part  of  the  Pit  of  a  condition  precedent : 
Finch  V.  Underwood,  2  Ch.  D.  310,  C.  A. ;  Douglas  v.  Sidmouth,  Ac,  By,  Co., 
14  W.  B.  361 ;  Plumley  v.  Ilorrell,  20  L.  T.  473 ;  Hudson  v.  Buck,  26  W.  B. 
190;  and  see  Je»/on  v.  Kei/,  6  Ch.  610;  Bastin  v.  Bidwell,  18  Ch.  D.  238; 
Williams  v.  BrUco,  22  Ch.D.  441,  C.  A. ; 

•—or  may  be  lost  by  laches.  A  Pit  cannot  call  upon  Equity  for  its  assist- 
ance "  unless  he  has  shown  himself  ready,  desirous,  prompt,  and  eager " : 
Mil  ward  v.  E.  Thanet,  5  Ves.  720,  n. ;  and  therefore  a  delay  of  five  years 
was  fatal:  Mills  v.  Haywood,  6  Ch.  I).  196,  C.  A. ;  and  see  Gaskin  v.  Balls, 
13  Ch.  D.  324,  C.  A. ;  semble,  three  years:  Eads  v.  Williams,  4  D.  M.  &  G. 
674 ;  Sayers  v.  Collyer,  28  Ch.  D.  103,  C.  A.  (breach  of  restrictive  covenant) ; 
ten  years  after  contract  and  payment  of  deposit  for  purchase  of  a  reversion 
which  fell  in  after  nine  years :  Levy  v.  Stogden,  (1899)  1  Ch.  5,  C.  A. ;  S.  C, 
(1898)  1  Ch.  478 ;  eighteen  months :  Southcomb  v.  Bp.  o/  Exeter,  9  Ha.  213 ; 
seventeen  months :  Stuart  v.L.  &  N.  W.  By.  Co.,  1  I).  M.  &  G.  721 ;  sixteen 
months :  Bich  v.  Gale,  24  L.  T.  745 ;  twelve  months :  Watson  v.  Beid,  1  B.  & 
M.  236 ;  forty-seven  weeks :  Gee  v.  Pearse,  2  D.  G.  &  S.  325 ;  secus,  seven 
months :  Colby  v.  Gadsden,  34  Beav.  416. 

As  to  the  amount  of  laches  and  acquiescence  which  will  be  a  bar  to  the 
enforcement  of  restrictive  covenants  in  the  nature  of  a  building  scheme,  see 
Knight  v.  Simmonds,  (1896)  2  Ch.  294,  C.  A. ;  (1896)  1  Ch.  653;  Sayers  v. 
Coilyer,  28  Ch.  D.  103,  C.  A. ;  Craig  v.  Greer  (1899),  1 1.  B.  258,  C.  A. 

where  the  subject-matter  of  the  agreement  is  of  a  fluctuating  or  specu- 
lative character,  delay  is  very  material,  and  therefore  specific  performance 
was  refused  of  an  agreement  for  the  sale  of  coal  after  eleven  months'  delay : 
Pollard  T.  Clayton,  1  K.  &  J.  462 ;  for  the  sale  of  a  colliery  after  five  months : 
Huxham  v.  Llewellyn,  21  W.  B.  570 ;  28  L.  T.  577  ;  three  months :  Glasbrook 
T.  Biehardson,  23  W.  B.  61. 

Delay  is  excused  where  the  Pit  is  in  possession  under  the  agreement : 
Mills  V.  Haywood,  6  Ch.  D.  196 ;  Sharpy.  MilUgan,  22  Beav.  606 ;  Shepheard 
V.  Walker,  20  Eq.  659 ;  44  L.  J.  Ch.  648. 

"Where  time  is  of  the  essence  of  the  agreement  it  must  be  strictly  observed. 
Usually  it  is  not  of  the  essence,  but  it  may  be  made  so — 

— by  stipulation,  express:  Tilley  v.  Ihomas,  3  Ch.  61,  67;  per  Turner, 
L.  J.,  in  Roberts  v.  Berry,  3  D.  M.  &  G.  284,  291 ;  as  where  the  agreement 
is  to  be  void  if  the  time  specified  is  not  observed :  Barclay  v.  Messenger,  22 
W.  B.  522  ;  30  L.  T.  351 ;  43  L.  J.  Ch.  449 ;  Hufison  v.  Temple,  29  Beav.  536 ; 
or  implied,  as  where  its  observance  is  a  condition  precedent  of  the  obligation : 
Damley  v.  L.  C.  ifc  D.  Ry.  Co.,  L.  B.  2  H.  L.  43 ;  Weston  v.  Collins,  13  W.  B. 
610;  hord  Ranelagh  v.  Melton,  2  Dr.  &  Sm.  258 ; 

— ^by  the  nature  of  the  subject-matter,  as  mines :  Macbryde  v.  Weekes,  22 
Beay.  533 ;  Parker  y.  Frith,  1  S.  &  S.  199,  n. ;  water  rights  for  factory : 
Wright  v.  Howard,  1  S.  &  S.  190 ;  public-house  sold  as  a  going  concern : 
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Cowley  V.  Qahy  7  Ch.  12;  Day  v.  Lukhe,  5  Eq.  336;  Coslake  v.  TUl,  1  Ru«. 
376  ;  Seaion  v.  Mapp,  2  Col.  556  (vendor's  prime!  fane  duty  in  such  case  being 
confined  to  having  a  valid  and  effectual  licence  indorsable  in  the  usual  way 
existing  at  date  of  completion:  Tadcaster  Brewery  Co,  v.  Wilson^  (1897) 
1  Ch.  705) ;  pasture  lands  to  be  stocked  before  end  of  May :  Dyiu  v.  Rooney, 
27  L.  R.  It.  4;  25  Ih,  342;  and  see  Claydan  v.  Green,  *L.  B.  3  C.  P.  511  ; 
reversionary  interests :  Newman  y.  Rogers,  4  Bro.  C.  C.  391 ;  HipwellY.  Knight ^ 

1  Y.  &  C.  fix.  401,  416 ;  Patrick  y,  Milner,  2  0.  P.  D.  342,  348 ;  foreign  stock 
of  varying  value :  DoJoret  y.  Eothschildy  1  S.  &  S.  590 ;  or  sembh,  an  annuity  : 
Withy  y.  Cottle,  T.  &  R.  78 ; 

— by  surrounding  circumstances,  as  in  the  case  of  a  purchase  with  a  view 
to  immediate  residence :  Tilley  y.  Thomas,  3  Ch.  61 ;  or  of  a  sale  of  a  patent 
in  order  to  obtain  foreign  patents  with  the  proceeds :  Fdyne  v.  Banner,  15 
L.  J.  Ch.  227  ;  7  Jur.  1051 ;  but  not  necessarily  in  the  case  of  a  contract  for 
building  purposes :  Wells  y.  Maxwell  (No.  1),  32  Beav.  408; 

— by  notice  after  default  or  unreasonable  delay,  specifying  a  reasonable 
time  for  completion :  Parkin  v.  Thorold,  16  Beav.  59 ;  S.  cl,  2  Sim.  N.  S.  1 ; 
Nott  V.  Riccard,  22  Beav.  307 ;  Stewart  v.  Smith,  6  Ha.  222,  n. ;  EatUn  v. 
Russell,  38  Ch.  D.  334;  Oreen  v.  Sevin,  13  Ch.  D.  589;  Comptcn  v.  Bagi^, 
(1892)  1  Ch.  313;  and  as  to  what  is  reasonable  time,  see  Taylor  y.  Bfxnm^ 

2  Beav.  180;  Wells  v.  Maxwell,  32  Beav.  408;  M' Murray  v.  fifpicfr,  5  Eq. 
627;  Dart,  V.  &  P.  487,  488;  Green  y.  Sevin,  13  Ch.  D.  589;  Compion  v. 
Bagley,  (1892)  1  Ch.  313;  Fry,  499;  and  that  the  question  of  reasonablenesa 
must  be  judged  of  as  at  the  date  when  the  notice  is  given,  see  Cratrfctrd  t. 
Toogood,  13  Ch.  D.  153 ;  and  as  to  the  distinction  where  the  delay  is  in  oon* 
sequence  of  a  defect  of  title,  and  where  only  in  consequence  of  defect  of 
conveyance,  see  Hatten  v.  Russell,  sup. 

Where  time  would  otherwise  be  of  the  essence,  a  condition  oontemplatiiig 
delay  will  prevent  its  being  so :  Webb  v.  Hughes,  10  Eq.  281 ;  Ftitridk  v. 
Milner,  2  C.  P.  D.  342. 

The  benefit  of  time  being  of  the  essence  may  be  waived  hj  continuing 
negotiations :  Webb  y.  Hughes,  10  Eq.  281 ;  secus,  if  done  in  ignorance 
of  defects  of  title ;  and  extending  the  time  is  only  a  waiver  pro  ianto  : 
Dyas  V.  Rooney,  27  L.  R.  Ir.  4 ;  25  lb.  342 ;  Barclay  y.  Messenger,  22  W.  B. 
522. 

Acquiescence  axises  by  permitting  a  person  to  expend  money  upon  proper^ 
on  the  faitii  of  an  agreement  for  or  in  the  belief  or  expectation  that  he  has,  or 
will  have,  some  interest  in  it ;  and  the  person  so  permitting  the  expenditure 
will  be  compelled  to  ^ve  effect  to  the  agreement  or  expectation,  or  will  not 
be  permitted  to  claim  m  opposition  to  the  supposed  title :  Ramsden  y.  />y«ofVy 
L.  R.  1  H.  L.  171 ;  Powell  v.  Thomas,  6  Ha.  300 ;  Williams  v.  E.  qf  Jersey ^ 
Cr.  &  Ph.  91 ;  Gregory  v.  Mighell,  18  Ves.  328;  Claverinrfs  Case,  5  Ves.  G90; 
Willmott  V.  Barber,  15  Ch.  I).  96 ;  and  see  Lamare  v.  Dixon,  L.  R.  6  H.  Ij. 
422 ;  Gaskin  v.  Balls,  13  Ch.  D.  324,  C.  A. ;  Civil  Service  Musical  Instrument 
Assoc,  V.  Whiteman,  80  L.  T.  685;  68  L.  J.  Ch.  484;  seeus,  where  the  expen- 
diture is  made  with  full  knowledge  of  the  rights  of  all  parties :  Rennte  t. 
Young,  2  D.  &  J.  136. 

On  the  question  how  far  the  supposed  right  must  be  such  that  Bqnity 
would  interfere  if  it  were  founded  on  an  agreement  in  writing,  see  Ramsden 
V.  Dyson,  L.  R.  1  H.  L.  171 ;  Bankart  y.  Tennant,  10  Eq.  141. 


PAllTIAL  SPECIFIO  PEliFORMANCE. 

Where  contemporaneous  a^ements  or  parts  of  one  agreement  are  held  to 
be  separable  and  not  to  constitute  a  single  arrangement,  specific  performance 
may  oe  decreed  of  one  of  them,  although  the  remainder  may  be  mcapable  of 
being  enforced,  or  may  not  have  been  performed  by  the  Pit :  Odessa  Tram- 
ways  Co,  v.  MendeU  8  Ch.  D.  235 ;  Wilkinson  v.  Clements^  8  Ch.  96 ;  LowtJker 
y.  Heaver,  41  Ch.  D.  248,  C.  A. ;  Baines  v.  Geary,  35  Ch.  D.  154 ;  and  aee  tlie 
cases  as  to  enforcing  covenants  in  restriction  of  trade,  sup.  Vol.  I.,  p.  538 ; 
secus,  if  not  separable :  Baker  v.  Hedgcock,  39  Ch.  D.  520 ;  Ryan  y.  J^utntat 
yVestminster  Chambers  Assoc,  (1893)  1  Ch.  116. 

Although  an  unimportant  part  of  an  agreement  cannot  be  enforoed* 
specific  performance  of  the  remainder  may  nevertheless  be  decreed :  JUcAord- 
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8on  V.  Smith,  5  Oh.  648 ;  Jackson  v.  J,,  1  Sm.  &  G.  184 ;  Middleton  v.  Green- 
tvood,  3  N.  B.  150,  694 ;  2  D.  J.  &  S.  142. 

Where  the  intending  lessor  of  the  whole  was  in  fact  entitled  only  to  a 
moietj  of  the  fee  simple,  the  intending  lessee  was  held  entitled  to  a  lease  of 
the  moiety  at  a  moiety  of  the  rent :  Burrow  v.  Scammell,  19  Ch.  D.  175. 

Specific  performance  will  be  decreed  of  an  agreement  for  a  lease  of  an 
undivided  moiety  of  mineral  property:  Hexter  v.  Pearce,  (1900)  1  Ch.  841. 


DAMAGES. 

By  the  Chancery  Amendment  Act,  1858  (21  &  22  Y.  c.  27],  s.  2,  damages 
might  be  awarded  either  in  addition  to  or  in  substitution  lor  specific  per- 
formance. 

The  Act  has  been  repealed  by  46  &  47  V.  c.  49,  but  the  repeal  has  not 
affected  the  jurisdiction:  Bayers  v.  Collt/er^  28  Ch.  I).  103,  C.  A^ ;  Chapman 
▼,  Auckland  Union,  23  Q.  B.  D.  299,  300,  C.  A. ;  sup,  p.  528;  and  see  White 
T.  Boby,  26  W.  R.  137  ;  37  L.  T.  652. 

And  under  the  Jud.  Acts,  the  Court  has  a  much  wider  power  to  grant 
damages  than  it  had  under  21  &  22  V.  c.  27  :  Elmore  v.  PirrtV,  67  L.  T.  333; 
W.  N.  (87J  167. 

Where  tne  right  to  relief  is  established,  but  specific  performance  would  not 
meet  the  justice  of  the  case,  damages  may  be  awarded :  Wilson  y.  North- 
ampton, <fec.  Co.,  9  Ch.  279 ;  and  see  Bowman  y.  Ilyland,  8  Ch.  D.  688 ;  Day 
V.  Singleton^  (1899)  2  Ch.  320,  C.  A.,  where  damages  were  giyen  to  a  pur- 
chaser for  loss  of  bargain  by  omission  of  the  yendor  to  procure  a  licence  to 
assign. 

Where,  since  21  &  22  Y.  c.  27,  an  agreement  is  made  conditional  on  the 
performance  by  the  Deft  of  terms  which  the  Court  cannot  enforce,  the  Pit 
may,  on  waiving  the  condition,  obtain  specific  performance  of  the  remainder 
of  the  agreement,  with  damages  in  respect  of  the  omitted  terms :  Soames  v. 
Edge,  Joh.  669 ;  Mayor,  &c.  of  London  v.  Southyate,  17  W.  E.  197 ;  30 
L.  J.  Ch.  141 ;  20  L.  T.  107 ;  and  see  Norris  v.  Jackson,  IJ.  &  H.  319. 

Where  no  title  to  any  relief  in  Equity  is  estabUshed  by  the  Pit,  damages 
will  not  be  granted :  Ferguson  v.  Wilson,  2  Ch.  77 ;  Lewers  v.  E,  of  Shaftes- 
bury, 2  Eq.  270 ;  Wood  v.  Silcock,  32  W.  R.  845 ;  56  L.  T.  251 ;  Bellamy  v. 
Debenham,  (1891)  1  Ch.  412,  C.  A. ;  e.g,,  where  the  subject-matter  of  the 
contract  has  come  to  an  end :  Re  Northumberland  Avenue  Hotel  Co,,  33  Ch.  D. 
16,  0.  A. ;  or  lapse  of  time  has  rendered  specific  performance  impossible : 
Lavtry  v.  Pursell,  39  Ch.  D.  508 ;  and  in  such  a  case  the  equitable  doctrine 
of  part  performance  will  not  avail  the  party  claiming  damages :  S,  C, 

And  when  the  Pit  by  his  own  act,  after  action  brought,  has  rendered 
specific  performance  impossible,  he  cannot  have  damages,  though  claimed  in 
the  alternative  :  Hipgrave  v.  Case,  28  Ch.  D.  356,  C.  A. ;  but  quoere^  whether 
Ke  might  not  be  allowed  to  amend  at  l^e  hearing :  8,  G, 

Where  property  was  sold  with  vacant  possession,  which  on  the  day  for 
completion  the  vendors  failed  to  give,  the  purchaser  was  held  entitled  to 
damages  by  way  of  compensation  for  conseciuent  loss  of  a  tenant,  to  the 
amotint  of  the  rent  lost,  and  also  for  deterioration  by  non-repair :  Royal 
BrisM,  Bldg,  8oc,  y.  Bomash,  35  Ch.  D.  390;  and  as  to  the  measure  of 
damages  for  breach  of  contract  to  build  a  wall,  see  Wigsell  v.  School  for 
Indigent  Blind,  8  a  B.  D.  357. 

Damages  may  bo  given  for  breach  of  an  a^ement  by  A.  with  B.  that  A. 
will  enter  into  an  agreement  with  B.'s  landlord  for  a  lease  on  terms  to  be 
approved  by  the  latter:  Foster  v.  Wheeler,  38  Ch.  D,  130,  C.  A. 

Since  the  Jud.  Acts  damages  will  be  awarded  in  cases  {e,g,,  of  mistake) 
where,  under  the  old  practice,  the  bill  would  be  dismissed  without  prejudice 
to  an  action  at  law  :  Tampltn  v.  James,  15  Ch.  D.  215. 

An  action  for  damagen  will  lie  against  a  vendor  who  offers  property  for 
sale  on  specified  conditions  by  a  person  who,  having  accepted  the  offer,  is 
inj  ured  by  the  failure  of  the  vendor  to  compljr  with  the  conditions ;  but 
a  per^n  who  tenders  a  cho(^ue  in  lieu  of  cash,  in  payment  of  the  deposit, 
cannot  maintain  such  an  action :  Johnston  v.  Boyes,  (1899)  2  Ch.  73. 

An  actum  for  damages  wiU  lie  for  breach  of  a  covenant  not  to  revoke  a 
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will  appointing  a  sum  of  money  to  the  testator's  mortgagee :  BohiMtm  t. 
Ommaney,  23  Ch.  D.  285,  0.  A. 

Where  damages  were  not  given  by  the  decree,  an  order  upon  motion  to 
assess  the  damages  was  refused :  Mayor ^  dkc,  of  Hythe  v.  East^  1  Eq.  620. 

As  to  the  foimer  jurisdiction  in  equity  to  award  damages  independently 
of  the  Act  (21  &  22  V.  c.  27),  see  Todd  v.  Qee,  17  Ves.  273 ;  Prothero  v.  PArf/w, 
7  D.  M.  &  G.  722 ;  and  thai  the  Act  did  not  give  any  new  right  to  damage?, 
see  Rock  Portland  Cement  Co,  v.  WiUon,  52  L.  J.  Ch.  214 ;  31  W.  E.  193;  48 
L.  T.  386. 


Section  II. — Agreements  for  the  Sale  of  Land. 

(i.) — reference  of  title. 

1.  Conditional  Declaration  of  Right  in  Action  by  Vendor ^  and 

Inquiry, 

*'  Declare  that  the  agreement  dated  &c.,  in  the  pleadings  mentioned, 
ought  to  be  specifically  performed  and  carried  into  execution  in  case  a 
good  titie  can  be  made  to  the  premises  comprised  therein,  and  order 
and  adjudge  the  same  accordingly." — Inquiries  as  to  titie  [Form  2,  m/1]. 
— Adjourn  &c. — Gunstone  v.  East  Gloucestershire  By,  Co,y  M.  B.,  17 
Jan.  1868,  A.  118  ;  10  L.  T.  8  ;  Godson  v.  Higginson,  V.-C.  8.,  8  Feb. 
1858,  A.  531 ;  Clive  v.  Beaumont,  V.-C.  K.  B.,  2  June,  1847,  A.  1476 ; 
S,  C,  1  D.  &  8.  404. 

In  an  action  by  a  purchaser,  the  words  *'  in  case  a  good  titie  can  be  made  to 
tiie  premises  comprised  therein,"  should  be  omitted,  as  he  can  always  mdve 
the  mquiry :  Curling  v.  Auetin,  V.-C.  K.,  17  June,  24  July,  1860,  A.  1488 ; 
S,C»y  on  further  consideration,  2  D.  &  S.  129 ;  Bennett  v.  Fowler^  2  Beav.  802, 


2.  Inquiry  as  to  Title. 

Let  the  following  inquiries  be  made,  that  is  to  say : — 1.  An  inquixy 
whether  a  good  titie  can  be  made  to  the  estates  comprised  in  the 
agreement  in  the  pleadings  mentioned ;  2.  And  in  case  it  shall  appear 
that  a  good  title  can  be  made  to  the  said  estates,  an  inquiry  when  it 
was  first  shown  that  such  good  title  oould  be  made. — ^Adjourn  &c. — 
Matthews  v.  Swallow,  M.  E.,  8  Feb.  1853,  B.  382  ;  Harding  y.  Beehfard^ 
V.-C,  11  Nov.  1824,  A.  696;  Parr  v.  Lovegrove,  4  Drew.  170. 

For  form  of  application  for  the  inquiry,  see  D.  C.  F.  766. 

a.  The  like— Costs. 


Let  the  following  inquiry  be  made,  that  is  to  say : — 1.  An  inqniij 
whether  a  good  holding  title  can  be  made  to  the  estate  compriaed  in 
the  agreement  dated  &c. ;  and  in  case  it  shall  appear  that  a  good  titla 
oan  be  made  thereto,  when  it  was  first  shown  that  a  good  title  could 
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be  made ;  Pit  to  pay  Del t's  costs  up  to  hearing. — ^Liberty  to  apply  ae 
to  subsequent  costs  of  action  and  of  inquiry,  and  as  to  a  conveyance. 
—Smith  V.  Robinson,  Fry,  J.,  3  Nov.  1879,  B.  2144  ;  S.  C,  13  Ch.  D. 
148. 


4.  Inquiiy  where  Title  accepted  subject  to  Requisitions, 

Dbclabb  that  the  Deft  is  bound  to  accept  the  title  of  the  Pit  to  the 
estate  mentioned  in  the  agreement  of  the  ^  of  —  in  the  pleadings 
mentioned,  subject  to  the  requisitions  of  the  said  Deft  upon  the  said 
title  mentioned  in  the  exhibit  marked  B,  and  dated  &c. ;  And  Declare 
that  the  Pit  is  entitled  to  a  specific  performance  of  the  said  agreement 
(subject  to  deduction  of  a  sum  for  compensation),  provided  that  the 
Pit  can  make  a  good  title  to  the  said  estate,  so  far  as  respects  the 
matter  of  the  said  requisitions;  And  Let  &c. :  1.  An  inquiry  whether 
a  good  title  can  be  made  to  the  estate  comprised  in  the  said  agree- 
ment, having  regard  to  the  said  requisitions  only ;  2.  And  in  case  it 
shall  appear  that  a  good  title  can  be  made  to  the  said  estate,  having 
regard  as  aforesaid,  an  inquiry  when  it  was  first  shown  that  such 
good  title  could  bo  made. — ^Adjourn  &c. — Saul  v.  Bolton^  L.  JJ., 
5  Aug.  1852,  B.  1233. 

For  further  order  in  £f.  C,  see  Form  22,  p.  2248. 

For  inquiry  in  like  decree  whether  a  sood  title  can  be  made,  &c.,  having 
regard  to  declarations  relating  to  the  tiue,  see  M^ Murray  v.  Spicer,  V.-O.  M., 
17  Jan.  1868,  A.  315 ;  5  Eq.  527. 

For  decree  declaring  that  an  agreement  ought  to  be  specifically^  performed, 
provided  that  a  good  title  could  be  made  to  the  land  comprised  in  it,  having 
regard  to  the  declaration  therein  contained,  and  declaring  that,  upon  the  true 
construction  of  the  agreement,  the  Pit  was  not  to  be  called  upon  to  show  any 
title  to  the  said  land  other  than  that  from  F.  to  the  Pit,  and  directing  an 
inquiry  whether  a  good  title  could  be  made  to  the  said  lands,  having  regard 
to  the  declaration,  see  Hume  v.  Focock,  Y.-C.  S.  16  Dec.  1865,  A.  2480;  1 
Eq.  431 ;  8.  C\,  1  Ch.  379. 

For  decree,  where  a  condition  limiting  the  title,  and  founded  on  an 
erroneous  statement  of  fact,  was  held  not  binding  on  the  purchaser,  and  ti^e 
vendor  declined  an  open  reference  as  to  title,  dismissing  ms  suit  with  costs, 
Harnett  v.  Baker,  V.-C.  M.,  19  April,  1875,  A.  732  ;  20  Eq.  58. 


5.  Damages  for  Failure  to  make  a  good  Titky  Of*  in  the  alternative 

for  Non-Performance. 

Uposr  motion  for  judgment  &c.,  Declare  Pit  entitled  to  specific  per- 
formance of  the  agreement  dated  &c.,  and  that  such  agreement  ought 
to  be  specifically  performed,  and  adjudge  the  same  accordingly ;  And 
liet  the  following  inquiries  be  made,  that  is  to  say:  (l)an  inquiry 
whether  a  good  title  can  be  made  to  the  estates  comprised  in  the  said 
agreement ;  (2)  and  in  case  it  shall  appear  that  a  good  title  can  be 
made  to  the  said  estates,  an  inquiry  when  it  was  first  shown  that  such 
good  tide  could  be  made,  and  what  damages  have  been  sustained  by 
the  Pit  by  reason.of  the  Deft  not  having  performed  the  said  agreement 
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according  to  the  termB  thereof,  and  the  amount  of  such  damages  is  to  be 
certified ;  And  Let  the  Deft  B.,  within  —  days  from  the  date  of  the 
Master's  certificate,  pay  to  the  Pit  A.  what  shall  be  certified  to  be  dae 
to  him  in  respect  of  such  damages ;  but  if  it  shall  appear  that  ihe 
Deft  is  unable  to  make  a  good  title  to  the  said  estates.  Let  (3)  an 
inquiry  be  made  what  sum  of  money  ought  to  be  allowed  and  paid  by 
the  Deft  B.  to  the  Pit  A.  (by  way  of  damages)  for  his  non-performanoe 
of  such  agreement,  and  the  amount  of  such  sum  is  to  be  certified; 
And  Let  the  Deft  B.,  within  —  days  from  the  date  of  the  Master's 
certifiicate,  pay  to  the  Pit  A.  what  shall  be  certified  to  be  due  to  him  in 
respect  of  such  damages. — Costs. — ^Liberty  to  apply. — ButUnshawY. 
Williams,  Kekewich,  J.,  9th  April,  1892,  A.  595. 


6.  Inquiry  as  to  Delivery  of  Abstract^  and  Objections  and  Anstten 

thereto. 

1.  Inquiry  as  to  title,  and  when  first  shown;  ''2.  An  inquixy 
whether  the  Pit  ever,  and  when,  delivered  or  caused  to  be  delivered  to 
the  Defts  an  abstract  of  his  title,  and  whether  the  same  was  a  perfect 
abstract,  or  in  any  and  what  respects  deficient,  and  if  deficient, 
whether  the  same  was  afterwards,  and  when,  perfected ;  3.  An  inquiry 
whether  the  Defts  ever,  and  at  what  time  or  times,  delivered  any  and 
what  objections  to  the  Pit's  title,  or  made  any  and  what  requisitions 
upon  or  with  respect  to  the  same,  or  the  abstract  thereof,  or  the  con- 
veyance or  assignment  of  the  property  in  question  agreed  to  be  pur- 
chased by  the  Defts  or  the  parties  to  such  conveyance  or  assignment ; 
4.  An  inquiry  whether  the  Pit  at  any  and  what  time  or  times,  returned 
any  and  what  answers  to  such  objections  and  requisitions." — Remnant 
V.  Holt,  V.-C.  E.,  4  Nov.  1847,  B.  33, 

For  inquiry  whether  a  good  title  could  be  made,  and  whether  it  appeared 
upon  the  abstract  that  a  good  title  could  be  made,  see  Wright  v.  £ond^  11 
Yes.  39. 

For  inquiry  as  to  delivery  of  abstract,  and  whether  it  showed  a  satLsfactoi^ 
title,  and  when,  and  whether  the  Deft  himself,  or  any  person  acting  on  hu 
behalf,  did,  with  or  without  his  privity  or  knowledge,  at  any  time,  and  when, 
inform  the  Pit,  or  any  and  wbat  person  acting  on  nis  behalf,  that  the  Deft, 
or  his  solr  or  attorney,  or  any  and  which  of  them,  were  or  was  satLsfied  with 
the  title,  and  whether  it  appeared  by  the  abstract  originally  brought  in,  or 
by  any  subsequent  abstract,  that  a  good  title  could  be  made,  see  Homitiow 
V.  Shirley,  L.  C,  17  March,  1804,  A.  1041  (said  to  have  been  penned  ly 
Lord  Eldon). 


7.  Alleged  Mistake — Inquiry  tchether  Purchaser  itas  entitled  to  the 

Land  sold. 

Let  an  inquiry  be  made  whether  the  Deft  was  on  the  —  day  of  — 
entitled  in  fee  simple,  or  for  some  other  and  what  estate,  to  the  land 
and  hereditaments  described  in  the  first  schedule  to  the  agreement  of 
the  —  of  —  in  the  pleadings  mentioned,  or  to  any  Attd  what  pait 


j 


SECT.  n.  (i.)]    Agreements  for  ffie  Sale  of  Land.  2229 

thereof ;  And  if  it  shall  appear  that  the  Deft  was  so  entitled,  Adjourn 
ftc. ;  Bat  if  it  shall  appear  that  the  Deft  was  not  so  entitled,  Declare 
that  the  Pit  is  entitled  to  a  specific  performance  of  the  said  agreement, 
and  order  and  adjudge  the  same  accordingly,  on  the  footing  of  the 
title  of  the  Pit  to  the  said  hereditaments  being  admitted  by  the  Deft. 
—Jones  V.  aifordy  V.-O.  H.,  27  July,  1876,  A.  2187  ;  3  Oh.  D.  793. 


8.  Order  to  review  Certificate  against  Title  shown. 

This  cause  coming  on  &c.,  and  upon  the  application  of  the  Pit  to  vary 
&c.,  This  Court  being  of  opinion  that  a  good  title  has  not  yet  been 
shown  to  that  part  of  the  copyhold  estate  as  to  which  the  Pit  has  not 
yet  been  admitted ;  but  it  appearing  to  the  Court  that  neyertheless  the 
Pit  may  be  able  to  make  a  good  and  sufficient  title  thereto^  Let  the 
Master's  certificate,  dated  the  —  of  — ,  be  reviewed,  and  adjourn  the 
hearing  on  further  consideration  until  the  Master  shall  have  made  his 
farther  certificate.— ^r«u7</«r  v.  Woodall,  Y.-C.  H.,  22  July,  1878, 
Beg.  Min.  fo.  190,  dictated  by  the  Court. 


NOTES. 

By  the  Jud.  Act,  1873,  s.  34,  <*all  causes  and  matters  for  the  specific 
performance  of  contracts  between  vendors  and  purchasers  of  real  estates, 
including  contracts  for  leases,"  are  assigned  to  the  Chancery  Division ;  so 
that  suite  for  the  specific  performance  of  other  agreements  may  be  brought 
in  any  Division. 

Where  a  counterclaim  for  specific  performance  of  an  agreement  for  a  lease 
was  set  up  to  an  action  to  recover  possession  of  land,  the  action  was  trans- 
ferred to  the  Chancery  Division:  Hillman  v.  Maphew^  1  Ex.  D.  132 ;  and  an 
action  by  purchasers  for  return  of  deposit,  in  which  the  vendor  counterclaims 
for  specific  performance,  should  be  transferred  to  the  Chancery  Division, 
where  there  is  proper  machinery  for  an  inquiry  iato  title :  London  Land  Co, 
V.  Harris,  13  Q.  B.  D.  640;  and  v.  sup.  Vol.  I.  p.  829. 

Where  the  purchase-money  does  not  exceed  500/.,  the  Coun^  Court  of  the 
district  within  which  the  Defts  or  any  of  them  reside  has  jurisdiction :  County 
Courts  Equitable  Jurisdiction  Act,  1865  (28  &  29  V.  c.  99),  s.  1 ;  County 
Courts  Act,  1867  (30  &  31  V.  c.  142),  s.  9 ;  County  Courts  Act,  1888  (51  & 
62  V.  c  43),  88.  67,  74. 


PABTIES — ^FBOCEDTTBB. 

Specific  performance  will  only  be  decreed  between  parties  to  the  agreement 
and  those  claiming  under  them :  Tasker  v.  Small,  3  My.  &  Cr.  63 ;  Wood  v. 
White,  4  My.  A  Cr.  470 ;  De  Hoghton  v.  Money,  2  Ch.  164 ;  Lumley  v.  Timms, 
21  W.  R.  494 ;  28  L.  T.  208;  and  see  Ecc.  Com.  v.  Finney,  (1899)  1  Ch.  99, 
C.  A. ;  (1899}  2  Ch.  729 ;  (1900)  2  Ch.  736,  C.  A. ;  as  in  the  case  of  a 
pforchaser  witn  notice  of  a  prior  agreement :  Holmes  v.  Fowell,  8  D.  M.  &  Q. 
672 ;  Potter  v.  Saunders,  6  Ha.  1 ;  and  see  Fenwick  v.  Bulman,  9  Eq.  165. 

Assignees  of  a  tenant  for  life  can  sue  for  specific  performance  of  a  contract 
by  a  local  IxMUtl  to  take  part  of  the  land,  without  making  their  assignor  a 
party :  Burr  v.  Wimbledon  Local  Board,  56  L.  T.  329 ;  35  W.  B.  404. 

iVnere  purchasers  enter  into  separate  covenantd  with  each  of  the  vendors 
to  make  a  road  and  allow  vendors  to  use  same,  one  covenantee  cannot  main- 
tain an  action  for  flpedfio  performance  in  the  absence  of  the  others :  Dix  v. 
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G,  IF.  By,  Co.,  55  L.  J.  Ch.  797 ;  W.  N.  (86)  180;  64  L.  T.  830 ;  34  W.  R. 
712 ;  ana  the  lord  of  a  manor  cannot  enforce  a  covenant  for  value  to  sur- 
render, though  binding  between  the  surrenderor  and  surrenderee :  Hall  t. 
Bromley,  35  Ch.  D.  642,  C.  A. 

Auctioneers,  rightly  joined  as  Defts  in  the  first  instance,  could  not  daim  to 
be  dismissed  from  the  action  merely  upon  payment  of  the  deposit  into  Couit 
and  of  costs  to  date:  Htatley  v.  Newton,  19  Ch.  D.  326,  C.  A. 

In  an  action  by  vendor  for  balance  of  purchase-money,  the  writ  cannot  be 
specially  indorsed  under  O.  in,  6,  in  the  absence  of  an  averment  that  the 
purchaser  has  accepted  the  title :  W.  N.  (91J  38. 

On  motion  for  judgment  for  specific  periormance  in  default  of  pleading, 
unless  a  copy  of  the  proposed  minutes  has  been  delivered,  the  notice  of 
motion  should  set  fortn  the  precise  words  of  the  judgment  asked  for :  De 
Jongh  V.  Newman,  W.  N.  (87)  59 ;  56  L.  T.  180.  The  Court  will  not  look  at 
the  agreement,  but  give  iudgment  according  to  the  pleadings  alone :  Smith 
V.  Buchan,  W.  N.  (88)  119;  36  W.  E.  361 ;  58  L.  T.  710. 

In  Holmes  v.  Shaw,  52  L.  T.  797,  verification  of  the  agreement  by  affidarit 
was  required ;  but  see  contra,  De  Jongh  v.  Newman,  sup. 


FOKM  OF  DECLAKATION  AS  TO  TITLB. 

The  usual  course,  where  the  title  is  not  established,  is  to  declare  hy  the 
original  decree  the  right  to  specific  performance  in  case  a  good  title  can  be 
shown :  see  Mole  v.  Smith,  Jac.  495 ;  Burton  v.  Todd,  1  Sw.  258 ;  Pitt  t. 
Davis,  3  Buss.  182,  n. 

Where  the  declaration  was  omitted,  the  decree  directed  the  inquiry  only, 
leaving  the  declaration  to  be  made  on  the  further  consideration  (or  farther 
directions) :  Stevens  v.  Guppy,  3  Euss.  182;  Burroughs  v.  Oakley,  3  Sw.  178, 


INQUIRY  AS  TO  TITLE. 

This  might  formerly  be  obtained  on  motion  as  a  preliminary  inquiry  tinder 
Cons.  Ord.  20.  It  could  always  be  directed  on  motion  by  consent,  and  after 
answer  adversely,  if  the  title  was  the  only  question  in  dispute :  see  Balmanno 
V.  Lumley,  1  Y.  &  B.  224 ;  or  if  there  were  other  questions  in  the  canae, 
without  prejudice  to  such  questions :  Foxlowe  v.  Amcoats,  3  Beav.  496 ;  «er««, 
Boyes  v.  Liddell,  1  T.  &  C.  C.  133;  which  could  only  be  raised  and  d^er- 
mined  at  the  hearing :  Hood  v.  Oglander,  34  Beav.  613. 

Whether  the  Deft  in  a  vendor's  suit  could  obtain  an  order  on  euch  a 
motion,  gucere :  Reed  v.  Don  Pedro,  <fec.  Co.,  3  D.  J.  &  S.  593. 

By  0.  xxziii,  2,  the  Court  or  a  Judge  may  at  any  stage  of  the  proceeding 
direct  any  necessary  inauiries  to  be  made,  notwithstanding  tnJat  there  is 
some  special  or  further  relief  sought  for,  or  some  special  issue  to  be  tried, 
and  a  similar  order  may  be  obta  ned  under  O.  xxzii,  6 ;  and  after  such 
orders  a  final  judgment  may  be  made  at  the  hearing  without  reeerring 
further  consideration :  see  Turgiiand  v.  ffiVflot?,  1  Ch.  D.  86. 

In  almost  every  case  it  is  the  duty  of  a  vendor  when  there  is  no  question 
at  issue  but  that  of  title  between  mm  and  the  purchaser,  to  avail  himself  ol 
tiie  opportunity  of  having  an  immediate  reference,  and  so  saving  the  molti- 
pHcauon  of  unnecessary  costs :  per  James,  L.  J.,  in  Phillipson  v.  Qibhorty  6  Ch. 
438 ;  and  see  Hyde  v.  Dallaway,  4  Beav.  606. 

Everything  connected  witn  the  title  may  be  made  the  subject  of  the 
reference:  Bennetts,  Bees,  1  Kee.  408;  Jennings  v.  Hopton,  1  Madd.  211; 
even  matters  of  fact  extraneous  to  the  abstract :  Phillipson  v.  Gibbon^  6  Chu 
428  ;  and  see  Be  Burroughes  &  Lynn,  5  Ch.  D.  603,  C.  A. 

*•  Under  a  general  inquiry  as  to  title,  the  Court  will  not  enter  into  any 
question  whether  a  purchaser  before  suit  waived  any  objections.  In  ouch  a 
case  there  should  be  a  special  declaration  that  the  Deft  has  accepted  the  title 
subject  to  certain  requisitions,  and  then  an  inquiry,  for  which  there  is  a  pre- 
cedent given  "  (Form  4,  sup,  p.  2227) :  per  James.  L.  J.,  in  Upperion  v,  AtdM- 
son,  6  Ch.  440;   Curling  v.  Austin,  2  Dr.  &  Sm.  129. 

Waiver  of  the  inquiry,  whether  partial  or  absolute,  must  be  alleged  in  the 
pleadings :  Clive  y.  Beaumont,  1  D.  &  S.  307 ;  Gaston  v.  Frankum^  2  D.  A  & 
661. 
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As  to  what  acts  amount  to  waiver  of  objections  to  the  title,  see  Dart,  Y.  & 
P.  498  H  9eq.;  Turquand  v.  EhodeSy  16  W.  E.  1074 ;  Be  Qloag  and  Miller,  23 
Ch.  D.  320,  where  a  purchaser  making  stmctoral  alterations  after  notice  of 
reetrictiye  ooyenants  was  held  to  haye  waived  his  right  to  object. 

Where  a  certificate  in  favour  of  the  title  is  varied,  the  title  will  be  again 
referred,  at  the  vendor's  request,  to  give  him  an  opportuniiy  of  removing  the 
defect:  Curling  v.  Flight,  2  Ph.  613:  Foreman  v.  Mill,  1  E.  &  M.  696; 
Andrews  v.  A.,  3  Sim.  390;  Dart,  V.  &  P.  1240;  Dan.  1137;  Fry,  611; 
and  80,  too,  where  an  application  to  vary  a  certificate  a^dnst  the  title  is 
refofied :  Egerton  v.  Jonea,  1  Buss.  &  M.  694 ;  Brewster  v.  Wooddll,  Form  8, 
nip.  p.  2229. 

Xhe  certificate  should,  if  against  the  title,  state  the  defective  point :  Green 
T.  Monks,  2  Moll.  325.    For  form,  see  D.  C.  F.  767. 

As  to  the  jurisdiction  of  the  Court  under  the  Y.  &  P.  Act,  1874  (37  &  38  Y. 
0.  78),  8.  9,  V.  inf.  p.  2268. 


TITLB  TO  BB  MADE. 

Chad  TiUe.'] — ^The  question  whether  there  is  a  good  titie  means  a  good  title 
according  to  the  contract :  Ujpperton  v.  Nicholson,  6  Oh.  440 ;  and  see  LawHe 
T.  Lees^  7  App.  Ca.  19. 

And  an  express  bargain  to  make  a  good  titie  cannot  be  modified  by  }>arol 
evidence  to  show  that  the  purchaser  was  aware  of  a  defect  in  the  utie : 
Cfdo  V.  Thorwpsm,  9  Q.  B.  D.  616,  0.  A. ;  and  see  May  v.  PlaU,  (1900)  1  Oh. 
616,  621 ;  Budd  v.  Lasedles,  (1900)  1  Oh.  815,  819. 

In  the  absence  of  any  stipulation  to  the  contrary,  a  good  titie  for  forty 
years  must  be  shown  in  the  case  of  any  agreement  for  aue  made  after  the 
Slst  December,  1874,  or  sixty  years  in  cases  where  a  titie  longer  than  sixty 
yean  might  have  been  required  before  that  date :  37  &  38  Y.  c.  78,  s.  1. 

On  a  rale  of  leaseholds,  the  purchaser  cannot  call  for  the  titie  to  the  free- 
hold: lb.  8.2. 

By  the  Oonveyandng  Act,  1881,  s.  3  (1),  under  a  contract  to  sell  and 
ftssign  a  term  of  years  derived  out  of  a  leasehold  interest  in  land,  the 
intended  assign  shall  not  have  the  right  to  call  for  the  titie  to  the  leasehold 
TOfYQcaion* 

CondOiom  as  io  TiHe.^—ThB  contract  or  conditions  of  sale  may  bind  the 
pmchaBer  to  accept  the  vendors  estate  and  interest,  and  in  such  case  a  pur- 
chaser will,  in  the  absence  of  fraud,  be  precluded  from  showing  that  the 
yendor  has  no  titie:  Hume  v.  Focock,  1  Oh.  379;  1  Eq.  423;  and  see  Bosen* 
herg  v.  Cook,  8  a  B.  D.  162,  0.  A. ; 

—  or  may  forbid  any  investigation  of  the  vendor's  titie  at  all :  Ewrne  y» 
BeniUy,  6  De  G.  &  S.  520 ;  &praU  v.  Jeffery,  10  B.  &  0.  249 ;  Best  v.  Hamand, 
12  Ch.  D.  1,  0.  A. ;  in  whi(£  case  the  purchaser  is  precluded  from  showing 
aliunds  defects  in  the  vendor's  titie :  Dvke  v.  BvmeU,  2  Ooll.  337 ;  Be  Marshes 
Purchase,  64  L.  J.  Oh.  265,  0.  A.  (disapproving  dictum  of  Wood,  Y.-O.,  in 
Darlington  v.  Hamilton,  Kay,  550,  558);  but  not  from  showing  that  the 
▼coodor  has  no  titie  at  all :  Jones  v.  Clifford,  3  Oh.  D.  779 ;  Darlington  v. 
JHamUtony  Kay,  550;  or  such  as  would  expose  the  purchaser  to  immediate 
enmtion :  Scott  v.  Alvarez,  (1895)  2  Oh.  603,  0.  A. ; 

— or  may  preclude  the  purchaser  from  maJking  requisitions  upon  the  vendor 
a0  to  his  titie,  and  in  this  case  the  purchaser  may  prove  d^ects  alifmd^ : 
Sh^htrd  V.  KeaUey,  1  0.  M.  &  E.  117 ;  WaddeU  v.  Wolfe,  L.  B.  9  a  B.  515 ; 
and  see  Warren  v.  Biehardson,  Yo.  1 ;  Harnett  v.  Baker,  20  Eq.  50. 

And  where  a  fatal  defect  being  discovered  atiunde,  s^cific  performance  is 
refused,  the  purchaser  may  be  precluded  by  the  condition  from  recovering 
luB  deposit :  acatt  v.  Alvarez,  sup. 

Stipulations  intended  to  meet  difficulties  in  titie  must  not  be  mislead- 
ing, mit  must  state  fully  the  facts  on  which  they  are  founded :  BeioUy  v. 
Carter,  4  Oh.  230 ;  Williams  v.  Wood,  16  W.  E.  1005 ;  Johnson  v.  Smiley,  17 
Boav.  223 ;  Be  Banister,  Broad  v.  Muntm,  12  Oh.  D.  131,  0.  A. ;  therefore  the 
pfurchaser  was  not  precluded  from  objection  where  the  agreement  concealed, 
or  conditions  failed  to  disdoee,  an  underlease:  Edwards  v.  Wickwar,  1  £q.  68 ; 
a  restrictive  covenant  as  to  building :  Be  Ebsworth  and  Tidy,  42  Oh.  D.  28, 0.  A« ; 
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Re  Higgins  and  Hitchman,  21  Ch.  D.  95,  0.  A. ;  Re  CoxandNeve^n.^1)  2  Ch. 
109 ;  or  a  covenant  restrictive  of  the  user  of  business  premises :  Me  Davi$  chmI 
Caveyy  40  Ch.  D.  601 ;  and  see  Nottingham  Brick  Co.  v.  Butler,  16  Q.  B.  D.  778, 
C.  A. ;  though  sold  subject  to  '*  any  matter  or  thing  affecting  the  same  ** : 
8,  C,  {secus,  a  mere  personal  covenant  not  bindmg  the  purchaser:  Be 
Fawcett  and  Holmes,  42  Ch.  D.  150,  C.  A. ;  Oroves  v.  Loomes,  55  L.  J.  Gh.  52 ; 
53  L.  T.  592 ;  34  W.  E.  94 ;  and  v.  sup.  Vol.  I.  pp.  539—541,  as  to  the  effect 
of  restrictive  covenants) ;  or  liability  to  ground  rent :  Sheard  y.  VenMet^ 

15  W.  B.  1167;  36  L.  J.  Ch.  922;  17  L.  T.  10;  Darlington  v.  HamUtcn^ 
£[ay,  550;  a  gift  over  in  a  will:  Else  y.  E,,  13  £q.  196;  or  described  aji 
unaerlease  as  a  lease  (unless  the  purchaser  was  aware  of  the  feicts) :  Henderum 
y.  Hudson,  15  W.  E.  860 ;  Hay  ford  v.  Criddle,  22  Beav.  477,  480 ;  Re  Beyfiu 
and  Master* s  Contract,  39  Ch.  D.  110,  C.  A.  (disapproving  CamherweU  Bldg^ 
Boc.  V.  Holloway,  13  Ch.  D.  754) ;  or  omitted  to  state  that  the  stipulated  root 
of  title  was  a  voluntary  conveyance :  Re  Marsh  and  Earl  OranvilU,  24  Gh.  I>. 
1 1,  C.  A. ;  or  merel^r  referred  to  rights  or  easements  generally,  without  stating 
the  existence  of  a  right  of  a  very  peculiar  character :  Heywood  y.  MaRcUieu^ 
25  Ch.  D.  357 ;  and  see  NoUingham  Brick  Co.  y.  BuUer,  16  Q.  B.  D.  778, 
C.  A. ;  or  described  the  land  as  held  by  an  underlease  for  fift^  years  from 
December,  1856,  one  of  the  conditions  of  sale  being  that  the  purdiai9er  should 
make  no  inquiry  into  the  vendor's  title,  and  it  turned  out  that  his  mteresi 
expired  in  1889 ;  Nash  v.  Wooderson,  33  W.  E.  301 ;  52  L.  T.  49 ;  or  where  it 
required  him  to  *'  assume  "  what  was  not  the  fact,  or  that  a  title  really  dafieo- 
tive  was  good :  Harnett  y.  Baker,  20  Eq.  50 ;  Boyd  v.  Dickson,  I.  E.  10  Eq. 
239 ;  Re  Banister,  Broad  v.  Munton,  sup. ;  NoUingham  Brick  Co.  y.  BuUer^ 

16  Q.  B.  D.  778,  C.  A. ;  Best  y.  Hamand,  12  Ch.  D.l,C.A.;  Be  McVUker, 
25  L.  E.  Ir.  307 ;  secus,  where  the  facts  were  fairly  stated :  Jackson  y.  Wh&e^ 
head,  28  Beav.  154;  Micholls  y.  Corbett,  3  D.  J.  &  S.  18;  Nunn  y.  Hancock, 
6  Ch.  850 ;  or  the  vendor  believes  the  facts  to  be  true,  though  intended  to 
cover  a  flaw  going  to  the  root  of  the  title :  Re  Sandbach  and  Edmondson,  (1891) 
1  Ch.  99,  C.  A. 

A  condition  that  the  vendor  should  show  undisturbed  possession  for  twelye 
years  was  satisfied  by  his  showing  such  possession,  notwithstanding  tiiat  he 
nad  subsequently  taken  out  letters  of  administration  to  his  fathei*  and 
returned  the  land  as  part  of  the  assets :  Re  McClure  and  Chrrett  (1899),  1 1.  B. 
225. 

An  agreement  to  sell  "  all  the  vendor's  interest  in  a  lease"  was  satisfied 
by  showing  title  to  an  underlease  for  the  same  term  as  the  lease  leas  tfaxee 
days :  Waring  v.  Scotland,  57  L.  J.  Ch.  1016;  59  L.  T.  132 ;  36  W.  E.  7o6l 

A  condition  as  to  **  error  in  the  desmption  of  the  property  "  means  a  mis* 
description  of  the  corporeal  property,  not  of  the  vendor's  title :  Re  Bey/ua  cm^ 
Master,  39  Ch.  D.  110,  C.  A.  (disapproving  dictum  in  CamhenoeU,  ^.  i32d^ 
Soc.  y.  Holloway,  13  Ch.  D.  760) ;  and  see  Ashbumer  v.  8ewdl,  (1891)  3  Gh. 
405. 

Where  the  misleading  conditions  only  purport  on  the  face  of  them  to  give 
a  good  holding  title,  the  purchaser,  being  reheved  from  them,  is  only  to  haye 
such  a  title  made :  Re  Banister,  Broad  y.  Munton,  sup. ;  Smith  y.  Bohimaon^ 
13  Ch.  D.  148  ;  see  Form  3,  sup.  p.  2226. 

.  As  to  conditions  in  sales  under  the  order  of  the  Court,  see  Edwarde  t. 
Wickwar,  1  Eq.  68;  Else  v.  E.,  13  Eq.  196;  Nunn  y.  Hancodc,  6  Ch*  850; 
Waters  y.W.,  15  W.  E.  191 ;  etv.  sup.YoL  I.  pp.  339,  340. 

A  condition  that  a  title  shall  commence  with  a  certein  deed  does  not  pre- 
clude a  purchaser  from  showing  aliunde  that  the  title  is  defective:  SmiuT t. 
Robinson,  13  Ch.  D.  148 ;  Re  Davys  and  Verdem,  17  L.  E.  Lr.  334 ;  thou^ 
the  objection  is  accidentally  disclosed  by  the  vendor:  Smith  y.  Bobinmmt 
sup, ;  or  that  the  deed  in  question  is  a  yoluntary  conveyance :  Re  itfdrsA  and 
Earl  GranviUe,  24  Ch.  D.  11,  C.  A. :  Palmer  y.  Locke,  18  Ch,  D.  381,  C.  A- ; 
or  that  the  parties  to  it  had  no  power  to  convey ;  but  if  this  be  not  ahowm 
their  competency  must  be  assumed,  even  in  the  case  of  a  corporation  wiUi 
limited  powers :  Osborne  v.  0.,  18  W.  E.  421 ;  and  see  Re  Banister,  Broad  ▼. 
Munton,  12  Ch.  D.  131,  C.  A. 

And  notwithstanding  a  condition  precludinff  a  purchaser  from  ^•Hwr 
objection  in  respect  of  a  yoluntary  settlement,  he  was  entitled  to  proof  tku 
it  had  not  been  set  up  by  ex  post  facto  consideration :  Small  y.  TWIw,  S9 
L.  E.  Lr.  388. 


SECT.  n.  (i.)]     Agreements  for  the  Sale  of  Land.  2233 

A  oondition  requirmg  objections  and  requisitions  to  be  made  in  a  specified 
time  did  not  preyent  the  pnrdiaser  from  showing  defects  aliunde  after  the 
time  limited  where  the  title  was  known  to  be  doubtful :  Warde  v.  Didcson,  6 
Jur.  N.  S.  698 ;  and  was  not  binding  where  the  abstract  was  not  delivered  in 
proper  time :  Upperion  y.  NickoUon^  6  Gh.  436 ;  but  after  the  expiration  of 
the  period  a  purchaser  was  required  to  prove  that  tiie  original  abstract  was 
incomplete  in  order  to  obtain  an  inquiry  as  to  title:  Ward  v.  GhrtTnea,  11 
W.  Bi  794 ;  9  Jur.  N.  8.  1097 ;  8  L.  T.  782 ;  Be  Cox  and  Neve'a  Contract, 
(1891)  2  Oh.  109. 

As  to  conditions  stipulating  for  payment  of  interest  on  the  purchase- 
money,  notwithstanding  delay  from  any  cause,  v,  inf,  p.  2250. 

Stipulations  in  the  agreement  or  conditions  will  be  construed  favourably 
for  the  purchaser :  Rhodes  v.  Ibhetson,  4  D.  M.  &  G.  787 ;  Hoy  v.  Smithies,  22 
Beav.  510 ;  Seatm  y.  Mapp,  2  ColL  556. 

Conditions  as  to  Rescission  of  Contrad,"] — A  oondition  enabling  a  vendor  to 
rescind  the  contract  if  he  should  be  unable  or  unwilling  to  comply  with  any 
requintion  on  which  the  purchaser  should  insist  is  valid :  ffoy  y.  amithies,  22 
Beav.  510 ;  Afawson  v.  Fletcher,  6  Oh.  91 ;  but  this  does  not  empower  the  vendor 
to  rescind  arbitrarily,  unreasonably,  or  capriciously :  Duddell  v.  Simpson,  2  Ch. 
102;  Oreaves  v.  Wilson,  25  Beav.  290;  Be  Dames  and  Wood,  29  Ch.  D.  626,  C.  A. ; 
the  word ''  unwilling  "  being  in  effect  interpreted  "  reasonably  imwilUng :  '*  Re 
Starr  Bowkett  Bldg.  Soc.  and  Sihun,  42  Ch.  JD.  375,  C.  A. ;  Re  Glenton,  53  L.  T. 
434 ;  and  as  to  the  jurisdiction  of  the  Court  to  visit  him  with  costs  of  Htigation, 
Bee  ReSpindUr  and  Mear,  (1901)  1  Ch.  908 ;  but  if  he  exercises  his  power  of 
rescission  lend  fide  and  reasonably  he  is  not  bound  to  assign  his  reasons  for  so 
doing :  Re  Starr  Bowkett  Bldg,  Soc,  and  Sibun,  sup,  ;  Be  Glenton,  sup, ;  nor  to 
give  the  purchaser  a  locus  penitentice,  to  consider  whether  he  will  withdraw 
^  requisitions :  Duddell  v.  Simpson,  sup, ;  Be  Dames  and  Wood,  sup, ;  Be 
Starr  Bowkett  Bldg,   Soc,  and  Sihun,  sup, ;  Be  Glenton,   sup,  ;  Woolcoti  v. 
Peggie,  15  App.  Ca.  42.    Such  a  condition  does  not  in  general  extend  to 
matters  of  conveyance  as  distinguished  from  titie :  Kitchin  v.  Palmer,  46 
li.  J.  Ch.  611 ;  ^  Monckton  and  Gilzean,  27  Ch.  D.  555 ;  and  see  Hardman  v. 
Child,  28  Ch.  D.  712 ;  Be  Glenton,  sup, ;  nor  to  the  discharge  of  incum- 
brances unknown  to  the  partir^s  until  after  the  time  fixed  for  delivery  of  the 
requisitions :  Be  Jackson  and  Oakshott,  14  Ch.  D.  851 ;  nor  justify  the  intro- 
duction into  the  conveyance  of  words  imposing  a  liability  not  disclosed  in  the 
abstract  or  particulars :  Hardman  y.  Child,  28  Ch.  D.  712 ;  Be  Monckton  and 
CKlzmn,  sup, ;  and  may  be  waived  by  conduct:  Morley  v.  Cook,  2  Ha.  106 ; 
Tanner  y.  Smith,  10  Sim.  410. 

^  And  the  existence  of  a  right  of  way  may  be  a  defect  in  titie  justifying  resds- 
flum  under  such  a  condition,  although  it  is  also  an  error  of  description  under 
a  oondition  providing  for  compensation :  Ashhumer  y.  Sewell,  (1891)  3  Ch.  405. 
A  condition  enabbng  a  vendor  to  rescind  if  the  purchaser  shall  make  any 
requisition  with  which  the  vendor  shall  be  Tmable  or  unwilling  to  comply 
does  not  enable  him  to  rescind  in  a  case  where  he  fails  to  show  any  titie 
-whatever  to  any  part  of  the  prop^iy :  Be  Deighton  and  Harris,  (1898)  1  Ch.  458, 
C.  A.,  explaining  Bowman  v.  Hyland,  8  Ch.  D.  588 ;  Heppenstall  v.  Hose,  51 
JL.  T.  689;  33  W.  E.  30;  and  see  Woolcott  v.  Peggie,  15  App.  Ca.  42;  but 
irhan  snch  a  condition  extends  to  ''titie,  particulars,  conditions,  or  any  other 
matter  or  thing  relating  or  incidental  to  the  sale,"  it  applies  to  matter  of  con- 
veyance as  weU  as  maUer  of  titie,  and  a  vendor  may  avail  himself  of  it  if 
trrable  and  expense  would  be  caused  to  him  in  getting  in  outstanding 
interests :  Be  Detghton  and  Harris,  sup. 

And  a  right  to  rescind  '*  notwithstanding  previous  litigation,"  could  not  be 
exerciaed  bv  a  vendor  who  had  taken  out  a  summons  under  the  Vendor  and 
Purchaser  Act  on  a  question  of  title,  which  was  decided  against  him :  Be 
Arbib  and  Class,  (1891)  1  Ch.  601,  C.  A.;  but  where  these  words  were 
absent  from  the  condition  and  the  purchaser  had  commenced  an  action  for 
reecisflion  on  the  ground  of  misrepresentation,  a  notice  of  rescission  by  the 
rendor  before  furuier  proceedings  taken  was  in  time,  and,  the  miarepresenta- 
feion  not  being  proved,  the  purchaser  was  only  entitied  to  a  return  of  his 
iepoait  without  interest  and  the  costs  of  tiie  action  to  the  time  of  the  receipt 
>f  tbe  notice  to  rescind,  and  was  to  pay  the  Deft*s  costs  as  from  that  date : 
r.  ToweU,  (1898)  2  Ch.  285. 
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The  Tender's  power  of  rescission  must  be  exercised  promptLy.  If  be  takes 
advantage  of  bis  position  and  leaves  the  purchafierin  ignorance  as  to  wbetibs 
the  conkact  is  to  go  on  or  no,  and  still  farther  if  he  uses  tiie  interval  id 
negotiate  with  third  parties,  the  purchaser  will  be  entiiied  to  the  retam  of 
the  deposit  with  interest  and  costs:  Smith  v.  WalUioe,  (1895)  1  Ch.  385. 

Abstract  of  Title:  Notice."] — By  sub-sect.  6  of  sect.  3  of  the  Gonveyanoing,  Ac 
Act,  1881,  theexpenses  of  production  and  inspection  of  documents,  of  oertificatw, 
evidence,  &c.,  andabstracts,  &c.  of  documents,  &c.,  for  verification  of  theabsianct 
or  any  other  purpose,  are  to  be  borne  by  thepurchaser.  This  sub-section  assomes 
that  me  venaor  has  produced  a  proper  abstract  of  title  for  the  statutory  or  stipa- 
lated  period,  and  accordingly  every  document  which  forms  a  link  in  the  vendor's 
title  must  be  abstracted  in  cnief :  Be  Stamford,  &c,  Bkg.  Co,  and  Knight,  (1900) 
1  Oh.  287 ;  and  under  an  open  contract  the  vendor  must  bear  the  expense  d 
an  abstract  of  any  deed  forming  part  of  the  forty  years'  title :  Re  Johnson  and 
Tuetin,  30  Ch.  D.  42,  0.  A. ;  Re  Moody  and  Totes,  80  Oh.  D.  844,  0.  A. ;  j. ». 
that  a  surveyor's  certificate  that  a  house  has  been  finished  in  acoordanoe  viA 
the  building  lease  is  not  a  *'  certificate  "  or  <*  evidence,"  but  part  of  the  title; 
and  as  to  the  duty  of  the  vendor  to  produce  copies  of  abstracted  docameote, 
see  Re  Furlong  cmd  Sheehan,  23  L.  B.  Ir.  407. 

The  purchaser  must  bear  the  expense  of  searching  for  a  deed  which  is  not 
in  the  vendor's  possession,  even  though  it  (e.^.,  an  underlease)  ib  the  root  ol 
the  vendor's  title :  Re  Stuart  and  Olivant,  (1896)  2  Gh.  328,  0.  A. ;  secus,  oosb 
of  obtaining  title-deeds  te  be  handed  over  on  completion :  Re  Duthg  and 
Jesson,  (1898)  1  Gh.  419. 

Whetner  a  {purchaser  who  agrees  to  accept  a  less  title  than  forty  yean  vill 
not  be  fixed  with  constructive  notice  of  covenants  which  woula  nave  been 
disclosed  if  a  proper  forty  years'  title  had  been  shown,  gucere :  Be  Cox  oad 
Neve,  (1891)  2  Oh.  109. 

As  to  the  effect  of  sect.  3  of  the  Oonve^ancin^  Act,  1882  (45  ft  46  Y. 
c.  39),  modifying  the  operation  of  constructive  notice,  see  Oainsborougk  r. 
Watcomhe,  &c.  Co.,  54  L.  J.  Oh.  994;  JSe  Cousins,  31  Oh.  D.  671 ;  P^jOmMr. 
Harland,  17  Oh.  D.  353 ;  Lewin,  1050 ;  Dart,  V.  &  P.  969  rf  sea. 

A  puitshaser  of  leaseholds  is  bound  to  inform  himself  of  the  ooTenaDts 
contamed  in  the  lease :  Pope  v.  Ga/rland,  4  Y.  &  0.  394 ;  PaJUrson  y.  XoNf » 
6Beav.  590;  Orosvenor  v.  Oreen,  5  Jur.  N.  S.  117;  28  L.  J.  Oh.  173;  7 
W.  B.  140 ;  and  see  WilhraJuMn  v.  Livesey,  18  Beav.  206 ;  but  whero  sock 
covenants  are  of  an  unusual  and  onerous  character  he  wiU  not  be  f ansed  to 
complete :  Hyde  v.  Warden,  26  W.  B.  207 ;  3  Ex.  D.  72 ;  Reeoe  y.  Berridge, 
20  Q.  B.  D.  523,  0.  A. ;  Midgley  v.  Smith,  W.  N.  (93)  120;  Re  Haedidx  amd 
LipsM,  W.  N.  (01)  177 ;  whether  the  sale  be  by  private  contract  or  by  aaedan: 
Re  White  and  Smithes  Contract,  (1896^  1  Oh.  637 ;  unless,  before  agreemait, 
he  had  a  fair  opportunity  of  ascerteining  the  terms :  S.  C, ;  and  as  to  the 
effect  of  a  condition  that  the  last  receipt  mr  rent  is  to  be  taken  as  oonchunfe 
evidence  of  due  performance  of  covenante,  see  Lawrie  y.  Lees,  7  App^  Ca.  19; 
and  as  to  what  covenante  are  unusual,  v.  inf,  p.  2277. 

No  forfeiture  is  caused  where,  on  a  covenant  by  A.  and  B.  not  to  anfp 
<*  to  any  person,"  A.  assigns  to  B. :  Corp,  of  Bristol  v.  WestooU,  12  C^  v, 
461,  0.  A. 

Tlie  rule  (see  Re  Tanqueray  Willaume  and  Landau,  20  Gh.  D.  465),  as  to 
real  estete,  putting  a  purchaser  from  an  exor  on  inauiry  after  twenty  yean 
from  the  testeter's  death,  does  not  apply  te  leaseholds:  Re  Whuiker,  V 
Oh.  D.  561 ;  Re  Venn  and  Furze,  (1894)  2  Oh.  101  (explaining  Re  Molyneuz 
and  White,  13  L.  B.  Ir.  382 ;  15  L.  B.  Ir.  383) ;  but  as  te  freeh^ds  remaining 
vested  in  the  represve  under  the  Land  Transfer  Act,  1897,  gucere :  see  Biii^* 
dale  and  Sheldon,  246,  271. 

The  necessity  of  obtaining  the  superior  landlord's  consent  to  a  stle  d 
leaseholds  is  not  an  absolute  bar  to  a  purchaser's  suit :  Leitch  y.  Simpsim, 
I.  B.  5  Eq.  613.  On  a  compulsory  sale  tmder  the  Lands  Glauses  Consoli- 
dation Act,  such  consent  is  not  necessary :  Slipper  y.  Tottenham,  Ac^  By.  Obl, 
4  Eq.  112. 

For  the  provisions  of  sect.  5  of  the  Gonyeyandng  Act,  1881,  as  to  &- 
charge  of  incumbrances  on  sales  by  or  out  of  tne  Goi^,  v.  sup.  YoL  I.  p.  311 

Title  forced  on  Purcliaser.l — A  title  may  be  forced  on  a  purchaaeir  on  appesL 
although  the  Gourt  below  has  decided  against  it:  AUaoander  y.  MUU^  SCi. 
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124 ;  Beioley  v.  Carter,  4  Ch.  230 ;  Shepherd  v.  Doolan,  3  Dr.  &  War.  8 ;  if 
the  Court  of  Appeal  is  clearly  in  its  favour :  Collier  v.  McBean,  1  Ch,  81. 

Ab  to  what  titles  have  been  forced  on  purchasers,  see  TroweU  v.  SJientoti, 
8  Ch.  D.  318  (a  willing  purchaser  being  rlt) ;  Morris  v.  Dehenham,  2  Ch.  D. 
540 ;  Lysaghi  v.  Edwards^  2  Ch.  D.  499  (on  a  special  case) ;  Cavendish  v.  C, 
10  Ch.  319;  Forster  v.  Ahrahamy  17  Eq.  361 ;  TmrdinY,  Budd,  22  W.  E.  629 ; 
18  Bq.  368 ;  Bdl  v.  HoUby,  16  Eq.  178 ;  Cooper  v.  Kynock,  7  Ch.  398 ;  Bad- 
ford  V.  WiUiSf  7  Gi.  7 ;  Cruikshank  v.  Duffing  13  Eq.  666 ;  Wyman  v.  Carter ^ 
12  Eq.  309 ;  Alexander  v.  3ft728,  6  Ch.  124  ;  Peter  v.  NicholU,  11  Eq.  391 ;  ^ 
Huiaka  CJuirity,  10  Eq.  6  (as  against  a  willing  purchaser);  Mullings  v. 
Trinder,  10  Eq.  449 ;  Beioley  v.  Carter,  4  Ch.  230 ;  M' Murray  v.  iSi^tccr,  5 
Eq.  627 ;  C<yrhett  v.  Commrs.  of  Works,  16  W.  E.  889 ;  18  L.  T.  648 ;  Hamil- 
tony,  Buckmaster,  3  Eq.  323;  Austin  y.  Taumey,  2  Ch.  143;  Bousfidd  v. 
Hodges,  33  Beav.  90 ;  Dorling  v.  Claydm,  1  H.  &  M.  402. 

And  as  to  what  titles  were  not  forced  on  purchasers,  see  Carlyon  v.  Truscott, 
20  Eq.  348 ;  FhiUipson  v.  Gibbon,  6  Ch.  428 ;  Bumdl  v.  FiHh,  U  W.  E. 
M6 ;  Cook  v.  Dawson,  3  D.  F.  &  J.  127 ;  Bryant  v.  Busk,  4  Euss.  1  (where 
before  acceptance  of  title  the  deeds  were  burned) ;  Brewer  v.  Broadwood,  22 
Ch.  D.  106  (where  it  was  in  the  power  of  a  third  person  to  destroy  the  tilde) ;  . 
8ecU  V.  Alvarez,  (1896)  2  Ch.  603,  C.  A.  (titie  which  would  ez]>ose  purchaser 
to  immediate  eviction);  Re  Maskell  and  Goldfinch,  ^1896)  2  Ch.  626  [purchase 
from  infant  co-heirs  in  gavelkind  at  undervalue) ;  Be  Trustees  of  ffollis*s 
Hospital  and  Hafue,  (1899)  2  Ch.  640  (where  the  person  interested  declined 
to  be  bound  in  his  inoividual  capacity  on  a  vendor  and  purchaser  summons 
to  which  he  was  made  party  in  the  character  of  trustee) ;  Be  Haedicke  and 
Zipski,  W.  N.  (01)  177  (unusual  oovenants  in  lease) ;  but  see  Lawrie  t. 
Leea^  7  App.  Oa.  19 ;  14  Ch.  D.  249,  C.  A. ;  and  as  to  doubtful  tities,  see 
MuUings  v.  Trinder,  10  Eq.  449 ;  Fyrke  v.  Waddingham,  10  Ha.  1 ;  Collard 
▼.  Sampson^  4  D.  M.  &  J.  224 ;  Freer  v.  Hesse,  4  D.  M.  &  G.  496 ;  Bogers  v. 
Waterhouse,  4  Drew.  329 ;  and  see  Dart,  Y.  &  P.  1229 ;  Sugd.  Y.  &  r.  389 
et  fea, ;  Fry,  403. 

Whether  the  li^ht  to  a  good  title  is  an  implied  term  in  the  contract,  or  a 
oollateral  right  given  to  the  law,  the  general  rule  is  that  a  purchaser  is 
entitied  to  require  a  good  titie ;  and  to  take  a  case  out  of  the  rule,  it  must  be 
shown  that  at  the  time  of  the  contract  he  knew  that  a  good  titie  could  not  be 
made:  EUis  v.  Bogers,  29  Ch.  D.  661,  C.  A. 

A  purchaser  from  a  oo.  which  has  issued  debentures  constituting  **  float- 
ing securities  is  entitied  to  reasonable  evidence  that  default  has  not  been 
made  in  payment  of  them :  Be  Home  and  Hellard,  29  Ch.  D.  736. 

In  the  ablBenoe  of  express  stipulation,  a  purchaser  cannot  be  compelled  to 
take,  nor  a  vendor  to  give,  an  indemnity  against  a  defect  in  title :  Bainbridge 
Y.  Kinnaird,  32  Beav.  346 ;  Aylett  v.  AshUm,  1  My.  &  C.  106 ;  Baton  v. 
Brehner,  1  Bligh,  66 ;  Balmanno  v.  LunUey,  1  Y.  &  B.  226. 

The  Court  will  not  compel  a  vendor  to  make  payment  into  Court  by  way 
ot  indemnity  tmder  sect.  6  of  the  Conveyancing  Act,  1881,  where  the  result 
would  be  to  inflict  hardship  on  him :  Be  G.N,  By,  Co,  and  Sanderson,  26  Ch.  D. 
788. 

A  defect  in  title,  of  which  the  purchaser  had  notice  at  the  time  of  com- 
pletion, was  held  not  to  be  cov^^  by  a  covenant  for  quiet  enjoyment : 
ffufd  V.  White,  16  W.  E.  478 ;  37  L.  J.  Ch.  326 ;  19  L.  T.  141 ;  and  as  to 
oompenaation  for  defective  title,  i;.  inf  pp.  2261  et  seq, 

A  purchaser  who  made  structural  alterations  after  notice  of  a  restrictive 
oorenant  was  held  to  have  waived  his  right  to  object  to  the  titie :  Be  Gloag 
and  Miner,  23  Ch.  D.  320. 

Concealment  of  Tt^.]— As  to  proceedings,  civil  and  criminal,  for  concealing 
title  or  falsifying  pedigree,  see  22  &  23  Y.  c.  36,  s.  24 ;  and,  semble,  where 
tiiere  is  a  condition  that  no  titie  shall  be  shown  before  a  particular  time, 
the  section  does  not  apply  to  the  concealment  of  an  antecedent  incumbrance : 
Smith  V.  Robinson,  13  Ch.  D.  148 ;  and  as  to  evidence  of  possession  in  the 
absence  of  title  deeds,  see  Cottrell  v.  Watkins,  1  Beav.  361 ;  of  intestacy, 
F^aar  v.  Lcvegrove,  4  Drew.  178. 

WHSN  TITLE  MAY  SB  MADB. 

It  is  sufficient  if  the  vendor  has  a  good  titie  at  the  hearing :  Langford  v. 
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Pitt,  2  P.  Wins.  630 ;  Wynn  v.  Morgan,  7  Ves.  202 ;  Games  v.  Bmnor,  54  L.  J. 
Oh.  617 ; 

— except  in  caaes  where  time  is  of  the  essence :  v.  Bup»  p.  2223. 

—or  wneie  the  defects  are  such  as  to  affect  the  validity  of  the  agreement, 
in  which  case  they  must  be  cured  before  the  commencement  of  the  suit : 
Adams  y.  Broke,  IT.  &  G.  C.  627  ;  or  before  the  repudiation  of  the  agree- 
ment by  the  purchaser :  Forrer  v.  Nash,  35  Beav.  171 ;  Brevier  v.  Broadwood^ 
22  Oh.  D.  105 ;  Wylson  v.  Dunn,  34  Ch.  D.  569,  577  ;  Bellamy  v.  Behenham, 
(1891)  1  Oh.  412,  C.  A.; 'Be  Cooke  and  Holland,  78  L.  T.  106;  unless  the 
purchaser,  instead  of  repudiating,  treats  the  defects  as  matters  of  title  only : 
Salisbury  v.  Hatcher,  2  Y.  &  C.  C.  54  (but  see  Lee  v.  Soames,  36  W.  B.  884 ; 
59  L.  T.  366J ;  Eastern  v.  Simxmds,  2  Y.  &  C.  C.  608. 

So,  too,  tne  title  may  be  made  before  the  certificate:  Seton  ▼.  SZode, 
2  L.  0.  Eq.  475 ;  Jenkim  v.  Hiles,  6  Ves.  655 ;  Mortlock  v.  BtUler,  10  Ves. 
315 ;  Games  v.  Bonnor,  54  L.  J.  Oh.  517 ;  33  W.  B.  64. 

The  want  of  a  licence  to  assign  leaseholds  at  the  time  of  making  the  can- 
tract,  or  before  the  commencement  of  the  suit,  is  immaterial :  SugcL  Y.  &  P. 
259 ;  HiUon  v.  Tijmer,  16  W.  E.  888  ;  18  L.  T.  626 ;  Form  6,  »»/.  p.  2271 ; 
^Leitch  Y.  Simpson,  I.  B.  5  Eq.  683 ;  but  it  is  the  duir  of  the  vendor  to  do  his 
best  to  procure  such  licence,  and  if  he  fails  in  such  auty  he  may  be  liable  in 
damages:  Day  v.  Singleton,  (1899)  2  Ch.  320,  G.  A. 

And  that  a  purchaser  who  repudiates  before  it  is  necessary  for  the  vefndor 
to  produce  a  licence  to  assign  cannot  resist  specific  performance  on.  liie 
ground  of  absence  of  such  licence,  see  Ellis  v.  Beyers,  29  Ch.  D.  661,  C.  A. ;  and 
as  to  the  right  of  the  vendor  to  perfect  the  title  (as,  e,g,,  by  procuring  the 
consent  of  a  mortgagee  to  continue  a  loan  as  provided  for  by  a  tenn  ol  the 
contract),  see  Smith  v.  Butler,  (1900^  1  Q.  B.  694,  C.  A.,  inf.  p.  2289. 

Where  the  certificate  is  against  tne  title,  the  purchaser  is  not  in  all  caaes 
discharged,  e,g,,  if  it  appear  that  the  title  can  be  made  good  in  a  reaaonable 
time:  Coffin  v.  Cooper,  14  Yes.  205;  Sidebotham  v.  Barringion,  4  Beav.  110; 
and  so,  too,  where  a  vendor  by  misl^e  sold  a  smaU  portion  of  land  to  'which 
he  had  no  title :  Chamberlain  v.  Lee,  10  Sim.  444.  But  this  rule  is  not  to 
be  extended :  Lechmere  v.  Brassier,  2  J.  &  W.  289 ;  and  will  not  be  applied 
where  there  is  concealment :  Dalby  v.  Pullen,  1  Buss.  &  M.  296. 

Where  trustees  sell  in  the  erroneous  belief  that  they  have  a  power  of  sale, 
they  cannot  after  the  time  for  completion  compel  the  i)urchaser  to  enter  into 
a  new  contract  with  and  accept  a  title  from  the  beneficiaries  or  the  tenant  far 
life  under  the  Settled  Land  Act :  Be  Bryant  and  Bamingham,  44  Ch.  D.  21S, 
C.  A. ;  Be  Head^s  Trustees  and  Macdonald,  45  Ch.  D.  310,  C.  A. ;  and  ^rhere 
trustees  selling  desire  to  cure  a  defect  in  their  powers  by  procuring  the  con- 
currence of  beneficiaries,  they  must  at  the  least  show  that  the  beneficiaries 
can  and  will  concur  and  give  the  purchaser  an  opportunity  of  investigating 
their  title :  S.  C, 

Secus,  where  mortgc^es  who  are  selling  under  a  power  of  sale  offer  to 

?rocure  consents  required  to  render  the  power  presently  ezerciseable :  JU 
'hompson  and  HoU,  44  Ch.  492. 


WHEN  TITLB  FIB8T  SHOWN. 

A  {pood  title  is  first  shown  when  the  matters  are  duly  set  out  in  the  abertract, 
and  IS  made  when  they  are  proved :  Parr  v.  Lovegrove,  4  Drew.  170,  176 ; 
except  in  cases  where  the  e^ence  of  facts  alleged  is  material  to  the  title. 
e.g»,  evidence  of  identity :  Sherwin  v.  Shakespear,  17  Beav.  267,  275 ;  S.  C, 
5  D.  M.  &  a.  517. 

If  the  vendor  does  not  show  a  good  title  before  the  commencement  of  tiks 
suit  he  is  liable,  prima  facie,  to  pay  the  costs  up  to  the  time  when  sucoefisfol 
objections  are  first  removed :  Freer  v.  Hesse,  4  D.  M.  &  Q.  495,  505 ;  JPhUHp- 
son  V.  Gibbon,  6  Ch.  428,  434 ;  Bumaby  v.  Equitable  Beversionary  Sodet^y  M 
L.  J.  Ch.  466 ;  Fty,  613 ;  unless  other  matters  than  the  title  are  in  dispat8» 
when  costs  will  follow  the  event :  Croome  v.  Lediard,  2  My.  &  K.  293. 

Therefore  the  reference  in  a  suit  by  a  vendor  should  alwavs  indnde  tiks 
inquiry  when  a  good  title  was  first  ^own,  unless  it  be  omitted  Vy  the  expffees 
direction  of  the  Court :  Bennett  v.  Bees,  1  Ke.  409 ;  and  see  Jennings'^,  ffvftom^ 
1  Madd.  211 ;  Anon.^  3  Madd.  495 1  Wright  v.  Bond,  11  Yes.  39 ;  or  unkas 
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the  purchaser  has  resisted  the  judgment  on  other  grounds,  so  as  to  disentitle 
himself  to  costs :  Oibhins  y.  N»  E,  Metro,  Asylum  Dist.,  11  Beay.  1,  d ;  Morris 
V.  Wihony  5  Jur.  N.  8.  168. 

Where  a  purchaser's  obiections  were  oyerruled,  but  a  serious  defect  in  title 
apneared,  which  the  yendor  might  haye  known,  no  costs  were  granted  to 
eitner  party,  except  costs  occasioned  by  the  refusal  of  the  yendor  to  submit 
to  the  usual  reference :  Phillipson  y.  Oibbout  6  Ch.  428. 

Where  a  fatal  objection  was  taken  for  the  iirst  time  in  Chambers,  no  order 

afl  made  as  to  costs :  Upperton  y.  Nickolson^  6  Ch.  436. 

Ab  to  costs  generally,  v,  inf.  pp.  2257,  2258. 


TDCE  FOB  COMPLETION. 

As  to  when  time  is  of  the  essence  of  the  contract,  v.  sup,  pp.  2223,  2224 ; 
Dart,  482  d  sea, 

"  It  is  one  of  the  primary  doctrines  of  this  Court  that,  while  it  relieyes  in 
respect  of  time,  so  it  enforces  the  performance  of  contracts  within  a  reason- 
able and  proper  time.  .  .  .  Proper  time  must  be  giyen  for  the  deliyery  of  the 
abstract,  ana  doing  all  the  yanous  acts  necessaiy  for  carrying  the  contract 
into  effect" :  M.  B.  in  Baker  y.  Met,  By.  Co.,  31  Beay.  504,  510. 

As  to  what  is  or  is  not  a  reasonable  time  within  which  either  party  may 
insist  on  completion,  see  Parkin  y.  Thorold,  16  Beay.  59 ;  Wells  y.  Maxwell, 
32  Beay.  408:  Compton  y.  Bagley,  (1892)  1  Ch.  313  (where  fourteen  days' 
notice  to  yendor  to  deliyer  a  proper  abstract  was  held  reasonable) ;  Sugd. 
V.  A  P.  268,  270 ;  Dart,  487,  488. 

Where,  owing  to  a  defect  of  conyeyanoe,  and  not  of  title,  the  yendor  is 
unable  to  complete  on  the  appointed  day,  the  purchaser  must  allow  him  a 
reasonable  time  within  whicn  to  remoye  the  defect :  Hatten  y.  Bussell,  38 
Ch.  D.  334. 

Where  a  purchase  cannot  be  completed  by  the  appointed  day  through  the 
lailuie  of  the  yendor  to  obtain  the  concurrence  of  necessary  parties,  he  is  not 
entitled  to  be  paid  interest  by  the  purchaser  under  the  usual  condition :  Be 
E.  of  Strafford  and  Maples  (per  Kekewich,  J.),  (1896)  1  Ch.  235,  C.  A. 


(n.)  TTTLB  AOGEPTED,  E8TABLISHSD,  OB  DIBAFPBOVED. 

1.  Vendor* s  Action — Specific  Performance  at  the  Searing. 

Deolabe  &c.  [FonoB  1 — 4,  p.  2206]  ;  Let  interest  be  computed  at 
the  rate  of  —  p.  c.  per  ann.  on  tlie  sum  of  £ —  (the  residue  of),  the 
purchaae-money  for  the  estate  (hereditaments)  comprised  in  the  said 
agreement,  from  the  —  day  of  — ,  when  the  same  ought  to  haye  been 
paid  according  to  the  terms  of  the  said  ag^reement ;  Let  the  following 
aooount  be  taken :  1.  An  account  of  the  rents  and  profits  of  the  said 
estate  (hereditaments)  receiyed  by  the  Pits,  or  any  of  them,  or  by 
any  other  person  or  persons,  by  the  order  or  for  the  use  of  the 
Fltfl^  or  any  of  them,  since  the  said  —  of  — ;  And  Let  the  Pits'  costs 
of  this  action  be  taxed  by  the  taxing  master ;  And  Let  what  shall  be 
coming  upon  the  said  account  of  rents  and  profits  be  deducted  from 
the  amount  of  the  said  purchase-money,  and  interest  and  costs  when  so 
computed  and  taxed  aa  aforesaid ;  And  Let,  upon  the  Pits  executing  a 
proper  conTeyance  of  the  said  estate  to  the  Deft  at  the  expense  of  the 
Deft  according  to  the  said  agreement,  or  to  whom  he  shall  appoint, 
0uch  eonyeyance  to  be  settled  by  the  Judge,  and  deliyering  to  the  Deft 
upon  oath  all  deeds  and  writings  in  their  custody  or  in  their  power 
relating  to  the  said  estate  (hereditaments)  [if  necessary,  add:   ex- 
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clusiyelj,  and  giving  an  acknowledgment  and  undertaking  lor  safe 
custody  of  deeds  relating  to  other  properties  as  provided  by  tibe  9ih 
section  of  the  Oonveyancing  and  Law  of  Property  Act,  1881],  the  Deft 
pay  to  the  Pits  the  balance  which  shall  be  certified  to  remain  due  to 
them  in  respect  of  such  purchase-money  and  interest  and  costs  after 
such  deduction  as  aforesaid. — ^Liberty  to  apply. — See  Games  v.  Bonnoff 
0.  A.,  22  Jan.  1884,  A.  110;  54  L.  J.  Ch.  517;  Mar^f.  Antpack  y. 
Noel,  7  March,  1816,  B.  531  ;  1  Madd.  317;  Morris  t.  Debenham, 
V.-O.  M.,  15  March,  1876,  B.  479 ;  2  Oh.  D.  540. 

For  decree  in  like  suit  directing  payment  by  the  Deft  upon  the  Fits 
executing  a  proper  oonyeyaDce  of  me  premises  to  him  in  the  form  approred 
by  them,  see  Gale  y.  Squier,  Y.-C.  B.,  20  Deo.  1876,  A.  2132 ;  4  Gh.  D.  229 ; 
affirmed,  5  Ch.  D.  625,  0.  A. 

And  for  dedaratlons  of  lien,  v.  inf,  pp.  2290  d  seq. 


2.  The  like — Title  accepted  at  the  Searing. 

Thb  Deft  by  his  counsel  declaring  himself  content  with  the  title  to 
the  estate  in  the  pleadings  mentioned  agreed  to  be  purchased  by  him 
of  &c.,  Declare  8co.,  and  usual  directions  [Fonn  1,  sup."]. 


3.  The  like — Title  forced  on  the  Purchaser  at  the  Searing. 

Dbglabe  that  the  Deft  is  bound  to  accept  the  title  of  the  Pit  to  the 
estate  mentioned  in  the  agreement,  dated  the  —  of  — ,  and  that  the 
said  agreement  ought  to  be  specifically  performed  &c. — Morris  y. 
Debenhamj  Y.-O.  M.,  15  March,  1876,  B.  479  ;  2  Oh.  D.  540 ;  Tan^ 
y.  James,  Y.-O.  M.,  20  March,  1879,  B.  694 ;  15  Oh.  D.  215. 

For  declaration  in  like  suit  that  a  power  of  sale  was  well  exerciaed*  see 
Cruikshank  y.  Duj^n,  Y.-C.  M.,  14  Feb.  1872,  A.  384;  13  Eq.  563. 

For  declaration  in  like  suit  that  one  of  two  joint  protectors  hayinff  soryived 
the  other  was  protector  of  a  settlement,  see  Bell  y.  HoUby,  Y.-C.  M.,  15  Jan. 
1873,  A.  95;  15  Eq.  194. 

For  decree  in  luce  suit,  the  Deft  haying  refused  the  Pit's  offer  by  bis 
counsel  at  the  bar  to  rescind  the  agreement,  see  Peter  y.  NichoUs,  Y.-U.  S., 
15  March,  1871,  B.  2065;  11  Eq.  397. 


4.  The  like — Title  accepted — Mortgagee  concurring. 

Deolabe  that  the  notice  in  writing  dated  &c.  under  the  option  of  the 
Deft  0.  D.  constituted  a  binding  agreement  between  the  said  Deft 
and  the  Pit,  and  that  the  same  agreement  ought  to  be  specdfieaUy 
performed  &c.  And  the  Deft  0.  D.  by  his  counsel  declaring  himadt 
content  with  the  title  to  the  premises  in  the  said  agreement  mentioned^ 
Let  the  following  accounts  be  taken  &c. :  (1.)  An  account  of  what»  if 
anything,  is  due  from  the  Deft  0.  D.  to  the  Pit  on  account  of  interest 
in  respect  of  the  purchase-money  of  £ —  in  the  said  agreement  mem* 
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tioned ;  (2.)  An  aooonnt  of  what  is  due  to  the  Deft  E.  F.  for  prmoipal 
and  interest,  including  such  costs  as  are  by  the  order  dated  &c.  directed 
to  be  added  to  his  securiiy  in  respect  of  his  mortgage  securiiy  in  the 
pleadings  mentioned.  Befer  to  taxing  master  to  tax  the  costs  of  the 
Defts  of  this  action,  including  in  the  costs  of  the  Deft  0.  D.  his  costs 
of  the  oounter-daim ;  Let  Deft  E.  F.  be  at  liberty  to  add  the  amount 
of  his  costs  to  what  shall  be  certified  to  be  due  to  him  as  aforesaid ; 
Ijet  Deft  0.  D.  out  of  the  said  purchase-money  of  £ —  pay  to  the  Deft 
£.  F.  what  shall  be  certified  to  be  due  to  him  for  principal,  interest, 
and  costs  as  aforesaid ;  Let,  upon  the  Deft  0.  D.  paying  to  the  Pit,  or 
those  claimJTig  under  him,  the  balance  of  the  said  & — ^  and  what  shall 
be  certified  to  be  due  from  him  for  interest  as  aforesaid,  after  deduct- 
ing from  such  balance  and  interest  his  said  costs,  the  Pit  and  all  other 
proper  parties  execute  a  proper  conveyance  of  the  premises  com- 
porised  in  the  said  agreement  to  the  Deft  0.  D.  or  to  whom  he  shall 
appoint,  such  oonyeyance  to  be  settled  by  the  Judge,  and  deliver  up 
upon  oath  to  the  Deft  0.  D.  all  deeds  and  securities  in  his  custody  or 
power  relating  to  the  said  premises. — ^Liberty  to  apply. — Oreen  v.  Sevin^ 
Fry,  J.,  13  Dec.  1879,  A.  2463;  S.  C,  13  Oh.  D.  689. 


6*  The  like — Title  token  first  shewn —  Valuation — Fixtures — Stock-in- 

Trade. 

TTpoif  motion  by  way  of  appeal  &c.,  Let  the  order  dated  &c.  be  dis- 
charged; Let  the  Master's  certificate  dated  &c.,  made  pursuant  to 
the  judgment  dated  &c.,  be  varied  by  finding  that  a  good  title  was, 
before  the  commencement  of  this  action,  shown  by  the  Deft  to  the  here- 
ditaments comprised  in  the  contract  dated  &c. ;  And  Let  the  Pit  on  or 
before  &o.  pay  to  the  Deft  £ — ,  being  the  balance  of  his  purchase- 
money  for  the  hereditaments  comprised  in  the  said  contract,  without 
interest  thereon,  and  £ — ,  the  amount  of  the  valuation  of  the  furniture, 
fixtures,  and  effects  in  the  pleadings  mentioned;  And  the  Deft  by 
his  oounsel  undertaking  to  sell  the  stock-in-trade  upon  the  said  pre- 
mises at  a  valuation  to  be  made  by  two  gangers,  one  to  be  appointed 
by  the  vendor  and  the  other  by  the  purchaser  or  their  umpire  to  be 
appointed  in  the  usual  way,  and  to  pay  all  rent  and  outgoings  in 
respect  of  the  said  premises  down  to  the  time  of  such  conveyance,  Let, 
upon  the  Pit  paying  to  the  Deft  the  said  £ —  and  the  amount  of  the 
said  valuation  of  the  said  stock-in-trade,  the  Deft  execute  a  proper 
assignment  of  the  said  premises  to  the  Pit,  such  assignment  to  be 
settled  by  the  Judge. — Pit  to  pay  Deft's  costs  subsequent  to  last 
tajL&Hoii.— Laurie  v.  LeeSj  0.  A.,  8th  April,  1880,  B.  1892;  S.  C,  7 
App.  Oa.  19. 

As  to  the  meaning  of  the  expression  "  fixed  plant  and  machinery,"  upon 
the  sale  of  a  brewery,  see  Be  Nutley  and  Finn,  W.  N.  (94)  61. 
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6.  The  like-^Contract  by  Correspondence — Assignment  executed-^ 
Account  of  unpaid  Purchase^money  and  Expenditure. 

Deolabe  that  the  letters  dated  &c.  in  the  pleadings  mentioned  con- 
stitute a  binding  agreement  between  the  Pit  and  the  Deft,  and  that 
the  same  agreement  ought  to  be  specifically  performed  &c. ;  And  Let 
&c. :  1.  Account  of  what  is  due  to  the  Pit  on  acoount  of  unpaid  pur- 
chase-money, together  with  interest  thereon  at  the  rate  of  £4  p.  c.  per 
ann.  from  the  —  day  — ,  when  the  same  ought  to  have  been  paid 
according  to  the  said  agreement.  2.  An  acoount  of  what  is  due  to 
the  Pit  for  aJl  payments  properly  made  by  him  for  rent  and  insurance 
or  otherwise  in  respect  of  the  premises  No.  —  &c. ;  Let  the  Plf  s  costs 
of  this  action  be  taxed  by  the  taxing  master.  And  it  appearing  that 
the  Pit  has  executed  a  proper  assignment  of  the  property  comprised  in 
the  said  agreement  to  the  Deft,  and  that  such  assignment  has  been 
approved  by  the  Deft,  Let  the  Deft  S.,  within  one  month  from  the 
date  of  the  Master's  certificate  to  be  made  pursuant  to  this  order, 
pay  to  the  Pit  the  balance  which  shall  be  certified  to  be  due  from  him 
in  respect  of  such  purchase-money,  interest,  payment,  and  coets.— 
Liberty  to  apply.— /^^ontf  v.  Smilh,  Kekewich,  J.,  17  Feb.  1887,  B.  222; 
S.  C,  36  Oh.  D.  188. 


7.  Declaration  as  to  Interest  of  Vendor^  and  w/ten  Ghod  Title  first 

shown  by  him. 

Dbolabb  that  the  indenture  of  settlement  dated  &c.  effected  a  sever- 
ance of  the  joint  tenancy  created  by  the  will  of  X.  so  far  as  regards 
the  share  of  A.  B.  deceased  of  and  in  & —  consols,  and  that  the  Ht 
became  entitled  to  that  share  under  and  by  virtue  of  the  said  indenture 
of  settlement,  and  the  will  of  the  said  A.  B.  Dedare  the  Pit  not 
bound  to  take  out  letters  of  administration  to  the  estate  of  A.  B. 
Declare  that  a  good  title  has  been  made  by  the  Pit  to  the  propeitf 
comprised  in  the  agreement  dated  &c,  and  that  such  good  title  was 
first  shown  on  the  —  day  &c.  Declare  that  the  said  agreement  ou^ 
to  be  specifically  performed  &c. — Burnaby  v.  The  Equitable  Bepersunmrf 
Interest  Society,  Pearson,  J.,  24  Jan.  1885,  A.  528 ;  S.  C,  54  L.  J.  Gh. 
466. 


8.   Vendor* s  Action — Conveyance  to  be  executed  as  an  Escrow^  and 
to  be  handed  over  on  payment  of  the  Purchase^money, 

This  action  coming  on  for  further  consideration  &c.  in  the  presenoe 
of  counsel  for  the  Pit  and  Deft,  Let  the  Pit  be  at  liberty  to  prepare 
and  execute  a  conveyance  to  the  Deft  as  an  escrow  to  be  delivered  to 
the  Deft,  on  payment  of  the  purchase-money  within  the  time  limited, 
of  the  premises  comprised  in  the  contract  &o.,  such  conveyance  to  be 
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settled  by  the  Judge ;  And  Let  the  Deft  pay  to  the  Pit  at  a  time  and 
place  to  be  appointed  by  the  Judge,  when  the  conveyanoe  shall  be  bo 
settled  as  aforesaid,  the  sum  of  (£3,300  :  As.  4c/.)  certified  to  be  payable 
by  the  Deft  to  the  Pit  in  respect  of  the  balance  of  the  said  purdiase- 
money  with  interest  and  costs  up  to  the  —  day  of  — ,  together  with 
farther  interest  at  the  rate  of  (5)  p.  c.  per  ann.  on  the  sum  of 
(£2,902  :  10«.)  from  the  said  —  day  of  —  to  the  day  to  be  appointed 
as  aforesaid  (less  income  tax).  And  thereupon  Let  the  Pit  deliver  to 
the  Deft  the  said  conyeyanoe  duly  executed  by  him,  together  with  all 
deeds  ^.—Morgan  y.  Briseo,  Y.-O.  B.,  18  Dec.  1885,  B.  1624  ; 
31  Gh.  D.  216. 


9.  Four  Day  Order  subsequent  and  ancillary  to  last  Order. 

Upon  motion  &c.  for  the  Pit,  And  upon  hearing  &o.,  And  upon 
reading  &c.,  the  order  dated  18  Dec.  1885,  the  Master's  certificate 
dated  &c.,  and  a  joint  and  several  affidavit  of  J.  L.,  and  the  Pit  filed 
&o.,  whereby  it  appears  that  the  said  J.  L.  did  under  the  authority  of 
a  power  of  attorney  from  the  Pit  attend  on  the  —  day  of  —  at  Boom 
138,  Boyal  Courts  of  Justice,  Strand,  London,  from  before  the  hour 
of  —  untQ  after  the  hour  of  — ,  being  the  time  and  place  named  in 
the  Master's  certificate  dated  &o.,  in  order  to  receive  from  the  Deft  the 
said  sum  of  (£3,373  :  I2s.  8c/.),  but  the  Deft  did  not  nor  did  any  person 
or  persons  attend  on  his  behalf  to  pay  the  said  sum  or  any  part 
thereof,  and  that  the  whole  of  the  said  sum  remains  due  and  owing 
to  the  Pit,  and  an  affidavit  of  J.  A.  B.,  filed  &c.,  whereby  it  appears 
that  the  said  J.  A.  B.  did  on  the  said  &c.  deposit  with  the  proper 
officer  at  the  Central  Office  of  the  Boyal  Courts  of  Justice  the  escrow 
and  deeds  and  documents  mentioned  in  the  schedule  to  the  said 
affidavit ;  Let  the  Deft  W.  B.  within  four  days  after  service  upon  him 
of  this  order  pay  to  the  Pit  N.  M.  at  the  office  of  Messrs.  T.  &  Q.,  the 
Pit's  sobs,  situate  at  &c.,  the  said  sum  of  (£3,373  :  I2s.  Sd.),  certified 
to  be  due  to  the  Pit  in  respect  of  the  purchase-money  and  interest  up 
to  the  (22  February,  1886),  together  with  subsequent  interest  at  the 
rate  of  (5)  p.  c.  per  ann.  on  the  simi  of  (£2,902 :  lOs.)  from  the 
(22  February,  1886)  to  the  day  for  payment.— Deft  to  pay  Pit's  costs 
of  application  to  be  taxed.— See  Morgan  v.  Briseo^  Y.-C.  B.,  5  March, 
1886,  B.  236;  32  Ch.  D.  192. 

N.B.  The  escrow  and  deeds  in  this  order  mentioned  were  deposited  in 
the  Central  Office  pursuant  to  the  direction  of  the  Court  given  on  the 
5  March,  1886.    This  direction  was,  however,  not  inserted  in  the  order. 

It  may  be  mentioned  that  in  Morgan  v.  Brisco  the  Deft  had  persistently 
evaded  the  judgment  of  the  Court. 


10.  Another  Form. 

Upov  motion  for  judgment  in  default  of  the  Deft  delivering  a  defence 
tbis  day  made  unto  this  Court  by  coimsel  for  the  Pit,  and  upon  read- 
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ing  &c. ;  Declare  that  the  agreement  dated  &c.  [describing  tV],  ought  to 
be  specifically  performed  and  carried  into  ezecutiony  and  order  and 
adjudge  the  same  accordingly;  And  Let  interest  be  computed  at 
the  rate  of  £4  p.  c.  per  ann.  on  the  sum  of  £28,500,  the  residue  of  the 
purchase-money,  for  the  estate  comprised  in  the  said  agreement  from 
&c.,  when  the  purchase  ought  to  have  been  completed  according  to  the 
terms  of  the  agreement  to  the  day  for  payment  to  be  fixed  by  the  Judge 
as  hereinafter  directed ;  And  Let  the  following  accounts  be  taken,  that 
is  to  say : — 1.  An  account  of  what  is  due  to  the  Pits  for  balance  of  the 
said  purchase-money  and  interest,  and  for  their  costs  of  this  action, 
such  costs  to  be  taxed  by  the  taxing  master ;  2.  An  account  of  the 
rents  and  profits  of  the  said  estate  receiTed  by  the  Pits,  or  any  of 
them,  or  by  any  other  person  or  persons  by  the  order  or  for  the  use  of 
the  Pits,  or  any  of  them,  since  &c.  [the  day  agreed  fw  eomple^Um\\ 
And  Let  what  shall  be  coming  upon  the  said  account  of  rents  and 
profits  be  deducted  from  the  amount  of  the  said  purchase-money,  and 
interest  and  costs,  when  so  computed  and  taxed  as  aforesaid,  and  the 
balance  be  certified ;  And  it  appearing  that  the  Deft  has  accepted  the 
Pits'  title  to  the  said  estate,  Let  the  Pits  B.,  F.,  and  E.  be  at  liberty 
to  prepare  and  execute  a  conveyance  to  the  Deft  (as  an  escrow 
to  be  deliyered  to  the  Deft  on  payment  of  the  purchase-money, 
interest,  and  costs,  as  aforesaid  within  the  time  limited)  of  the  said 
estate,  such  conveyance  to  be  settled  by  the  Judge ;  And  Let  the  Deft 
G.  pay  to  the  Pits  B.,  P.,  and  E.,  at  a  time  and  place  to  be  appointed 
by  the  Judge,  when  the  said  conveyance  shall  have  been  so  approved 
as  aforesaid,  the  sum  which  shall  be  certified  to  be  the  balance  of  the 
purchase-money,  interest,  and  costs  as  aforesaid ;  And  thereupon  Let 
the  Pits  B.,  F.,  and  E.  deliver  to  the  Deft  G.  the  said  conveyance  of 
the  said  estate  duly  executed  by  them,  together  with  aJl  deeds  and 
writings  in  their  custody  or  power  relating  to  the  said  estate.— Idberty 
to  apply. — Eobineon  v.  OdUand^  Ghitty,  J.,  10  April,  1880,  B.  S75; 
37  W.  B.  396  ;  60  L.  T.  697. 

An  order  in  this  form  is  an  absolute  order  for  payment  to  the  Fit,  and 
complete  and  final  directly  the  certificate  is  made,  and  the  Pit  is  entiUed  tea 
four  or  seven  days'  order  for  payment  to  himself,  as  being  a  working  out  of, 
and  ancillary  to,  the  originaL  order.  The  directions  for  payment  and  for 
delivery  of  conveyance  being  separate  and  distinct,  execution  may  be  by  /. 
/a.,  degitf  or  writ  of  sequestration :  per  Ohitty,  J.,  in  Bohineon  v.  Oatiamd^ 
«ip. ;  37  W.  E.  396,  397. 


11.   Vendor* s  Action — Title  accepted — Payment  of  Purchase^noney 

into  Court. 

JJ^oix  motion  for  judgment  in  default  of  defence  &c..  Declare  that  the 
agreement  dated  &c.  ought  to  be  specifically  performed  &c. ;  Let  the 
Defts  pay  to  the  Pit  his  costs  of  this  action  to  be  taxed  &c. ;  Let  in* 
terest  be  computed  at  the  rate  of  £ —  p.  c.  per  ann.  on  the  reeichie  of 
the  purchase-money  for  the  estate  comprised  in  the  said  agreement 
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dated  &o.  from  &o.  to  the  day  for  payment  into  Oourt  as  hereinafter 
directed ;  And  the  Pit  by  his  oonnsel  submitting  to  account,  Let  an 
acconnt  be  taken  of  the  rents  and  profits  of  the  said  estate  received  by 
the  Pit  or  by  any  other  person  or  persons  by  his  order  or  for  his  use 
from  the  —  day  of  &c.  up  to  the  time  when  the  Defts  took  possession. 
Discharge  receiver,  with  usual  directions  as  to  passing  final  account 
and  payment  of  balance  to  Pit.  Let  the  amount  received  by  the  Pit 
for  rents  and  profits  as  aforesaid,  and  the  amount  so  to  be  paid  to  him 
by  the  receiver  as  aforesaid,  be  deducted  from  the  amount  of  the  said 
purchase-money  and  interest  when  so  computed  as  aforesaid;  And  Let 
the  balance  due  to  the  Pit  after  such  deductions  as  aforesaid  be  certi- 
fied. And  it  appearing  that  the  Defts  have  accepted  the  title  to  the 
said  estate,  Let  the  Defts  within  —  days  after  the  date  of  the  Master's 
certificate  to  be  made  in  pursuance  of  this  order,  pay  into  Oourt 
aa  directed  in  the  schedule  hereto,  such  balance  due  to  the  Pit ;  And 
Let,  upon  such  payment  in,  the  Pit  execute  to  the  Defts  at  their  ex- 
pense a  conveyance  of  the  said  estate  to  be  settled  &c.  in  case  the 
parties  differ,  and  deliver  to  the  Defts  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto. — ^Liberiy  to  apply. — Schedule. — See 
TFaiker  v.  East  Riding  Club,  ^e.  Co.,  Kay,  J.,  8th  May,  1886,  B.  1224. 

TKuB  form  of  order  avoids  the  inconvenience  and  expense  to  the  Fit  of  pre- 
paring and  exeoutine  a  conveyance  (as  in  Morgan  v.  Brisooef  Forms  8  and  9, 
nap.),  whidi  the  pormaser  may  be  unable  to  take  up. 

For  form  of  order  where  the  parties  had  before  trial  settled  and  approved  a 
conveyance,  see  Baker  v.  WiUiamaf  Bomer,  J.,  4  July,  1892,  A.  1050 ;  W.  N. 
(93)  14 ;  62  L.  J.  Oh.  316 ;  and  Dix  v.  Emerson,  Farwell,  J.,  10  May,  1901, 
A.  2098 ;  see  also  Forms,  Sect,  v.,  inf.  p.  2285. 


12.  Purehaaer^s  Action — Specific  Performance  at  the  Searing. 


Dbglabb  &c.  [Forms  1 — 4,  p.  2206]  ;  Let  interest  be  computed  at  the 
rate  of  —  p.  c.  per  ann.  on  the  sum  of  £ —  [the  residue  of]  the  pur- 
ohase-money  for  the  estate  [hereditaments]  comprised  in  the  said 
agreement  from  the  —  day  of  —  when  the  same  ought  to  have  been 
paid  according  to  the  terms  of  the  said  agreement;  And  Let  the 
following  account  be  taken :  1.  An  account  of  the  rents  and  profits  of 
the  said  estate  [hereditaments]  received  by  the  Deft  or  by  any  other 
person  or  persons  by  the  order  or  for  the  use  of  the  Deft  since  the 
said  —  day  of  — ;  And  Let  the  Pit's  costs  of  this  action  be  taxed  by 
the  taxing  master ;  And  Let  what  shall  be  coming  on  the  said  account 
of  rents  and  profits,  and  the  said  costs  when  taxed,  be  deducted  from 
the  amount  of  the  residue  of  the  said  purchase-money  and  interest 
^hen  BO  computed  as  aforesaid ;  And  Let,  upon  the  Pit  paying  to  the 
X)eft  the  balance  which  shall  be  certified  to  be  due  to  him  in  respect  of 
each  purchase-money  and  interest  after  such  deduction  as  aforesaid, 
tlie  Deft  execute  a  proper  conveyance  of  the  hereditaments  comprised 
in  the  said  agreement  to  the  Pit,  or  to  whom  he  shall  appoint,  such 
eonveyanoe  to  be  settled  by  the  Judge ;  And  deUver  to  the  Pit  upon 
oath  all  deeds  and  writings  in  his  custody  or  power  relating  to  the  said 
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estate  [hereditamentB]  [if  necessary  add^  exdusiyelj,  and  give  an 
acknowledgment  and  undertaking  for  safe  custody  of  deeds  relating  to 
other  properties  as  provided  by  the  ninth  section  of  the  Oonveyancing 
and  Law  of  Property  Act,  1881]. — ^Liberty  to  apply. 

The  words  ''  in  case  the  parties  differ  "  ehould,  it  seems,  be  omitted  from 
the  direction  for  execution  of  conveyance  to  be  settled  by  the  Judge.  The 
omission  of  such  words  does  not  necessitate  a  reference  to  the  conveyancing 
counsel,  but  it  is  only  necessarythat  the  document  should  be  initialled  in 
chambers :  JBaxendale  v.  Lucas,  W.  N.  (95)  30. 


13.  The  Ukey  mthotU  Computation  of  Interest — Def^  cq^poinfed  to 

convey, 

Dkotj^rb  &c.  [Forms  1 — 4,  p.  2206] ;  "  And  Let  upon  the  Pit  paying 
to  the  Defts  the  balance  of  the  purchase-money  for  the  estate  comprised 
in  the  said  agreement,  with  interest  on  such  balance  at  the  rate  of 
5  p.  c.  per  ann.,  from  the  —  day  of  —  to  the  day  of  completion,  the  Defts 
execute  a  proper  conveyance  of  the  said  estate  to  the  Pit,  or  to  whom 
he  shall  appoint,  such  conveyance  to  be  settled  &c. ;  And  this  Court 
doth  appoint  the  Defts  S.  and  J.  to  convey  the  lands  whereof  J.  8., 
party  to  the  said  indenture  of  the  —  day  of  —  and  since  deceased,  was 
seised  upon  trust  as  in  the  pleadings  mentioned  for  the  estate  therein 
which  would  now  be  vested  in  the  said  J.  S.  if  now  living,  it  being 
unknown  who  is  the  heir-at-law  of  the  said  J.  S. ;  And  Let  the  said 
Defts  convey  the  same  accordingly." — ^Defts  to  pay  Plfs  costs  of 
action.— A'tVcAm  v.  Palmer,  V.-O.  H.,  8  March,  1877,  A.  1016 ;  46 
L.  J.  Ch.  611. 

For  directions  for  vesting  lands  under  the  Trustee  Act,  1893,  in  cases  of 
specific  performauce,  see  Vol.  n.,  pp.  1262—1265,  Forms  6,  6,  7,  9. 


14.  Occupation  Rent —  Vendor^s  Action. 

And  if  it  shall  appear  that  the  Pit,  or  any  person  for  him,  has  occupied 
the  estate,  Let  an  annual  value  by  way  of  rent  be  set  thereon;  And 
Let  the  Pit  be  charged  therewith  in  the  account  of  rents  and  profits. 


15.  Directions  as  to  Deeds  under  Special  Stipulations — Purchaser's 

Action. 

JimaMERT  for  specific  performance,  and  directions  for  conveyance 
[Form  12] ;  ''And  Let  the  Deft  deliver  up  to  the  Pit  all  such  deeds  and 
writings  in  his  custody  or  power  relating  to  the  said  hereditaments  as 
according  to  the  conditions  of  sale  the  purchaser  is  entitled  to,  or 
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otherwise  deal  with  them  according  to  the  —  of  the  said  oonditionB." — 
liberty  to  applj.—^S'a/tf  v.  Lambert,  M.  E.,  2  March,  1874,  B.  691 ;  18 
Eq.  1. 


16.  Vendor^ B  Action — Counter-clam  by  Defendant — Farm  having  been 

allowed  to  go  out  of  Cultivation. 

This  action  and  counter-claim  coming  on  &c.,  Declare  agreement, 
dated  &c.,  onght  to  be  specifically  performed  &c. ;  And  the  Deft  by  his 
ooonsel  declaring  himself  content  with  the  title  to  the  hereditaments 
eomprised  in  the  said  ag^reement,  Let,  upon  the  Pit  and  all  other  neces- 
sary and  proper  parties  executing  a  proper  conveyance  of  the  said  here- 
ditaments according  to  the  said  agreement  to  the  Deft,  or  to  whom  he 
shall  appoint  (sudi  conyeyance  to  be  settled  by  the  Judge),  and 
delivering  to  the  Deft  upon  oath  all  deeds  and  writings  in  his  custody 
or  power  relating  to  the  said  estate,  the  Deft  A.  M.  pay  to  the  Pit 
W.  J.  J.  H«  (£10,625),  the  balance  of  the  purchase-money  for  the  said 
hereditaments,  with  interest  on  such  balance  at  (5)  p.  c.  per  ann.  from 
the  (29th  September,  1886) ;  And  it  is  ordered  that  the  funds  in  Court 
be  dealt  with  as  directed  by  the  schedule  hereto ;  And  upon  the  Deft's 
counter-claim,  Declare  that  the  Pit,  as  vendor  of  &c.,  was  bound  as 
from  the  (2nd  June,  1886)  [^daie  of  agreement],  to  keep  the  same  in  a 
good  state  of  cidtivation  as  a  farm,  to  be  occupied  by  the  Deft,  and  is 
liable  to  the  Deft  for  any  diminution  in  the  value  thereof  occasioned 
by  his  negligence  in  the  care  or  cidtivation  thereof  since  such  date, 
and  that  the  Pit  is  entitled  to  be  recouped  by  the  Deft  all  moneys  since 
the  (29th  September,  1886,)  properly  expended  by  him  in  keeping  the 
said  farm  in  such  good  state  of  cultivation  as  aforesaid.  Account  to 
be  taken  on  footing  of  above  declaration  of  what  is  due  to  or  from  Pit 
or  Deft,  and  in  taking  such  account  Deft  to  be  credited  with  any 
profits  arising  from  the  said  farm  since  the  (29th  September,  1886). — 
Liberty  to  either  party  to  apply  for  payment  of  balance  on  such 
account,  and  amount  of  valuation  of  all  acts  of  husbandry,  seeds, 
tillages,  manures^  and  the  hay  and  straw  at  market  prices,  according 
to  the  said  agreement.  Beserve  costs  of  account.  Befer  to  taxing 
master  to  tax  costs  of  Pit  of  his  daim,  and  of  the  Deft  of  his  counter- 
claim so  far  as  it  claims  damages  for  injury  and  depreciation  in  value 
by  means  of  non-cultivation,  and  that  such  costs  be  set  off  one  against 
the  other  and  the  balance  of  the  first-mentioned  costs  after  deducting 
the  second-mentioned  costs  as  certified  to  be  paid  by  the  Deft  A.  M.  to 
the  Pit  W.  J.  J.  H. 
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Payment  Sohvduxb. 


In  the  High  Oonrt  of  Justice, 
Ghanoexy  Division. 

HiggeM  Y.  Maher.     1886.     H.    4613. 

Ledger  Credit.    As  above. 
Funds  in  Oourt.  .£1 :  lU.  ^d,  cash. 

£1,876,  money  on  deposit. 


8th  August,  1887. 


FutieidflZB  of  Paymonti,  T^ansf en,  or 

Peiyees  and  TittDsf erees,  or 
Sepazate  AoooontB. 

AmnwwJM- 

other  OperatioDB  ordflved. 

Ifianey. 

««-«-• 

Upon  prodnotion  of  an  aiBdaTit 
V  fix.  G.  B.  a.,  the  Pit's  Bolr, 
that  the  pnrohafle  of  the  here- 
ditaments   mentioned    in    the 
agreement  dated  the  (2nd  June, 
1886,)  has  been  duly  oompleted— 

Pav  (devotUi    • 

The  same. 

1,876  11    3 

£   «.  dL 

Anv intfflfwt    ■•••••  ..•••■  ■• 

—Higgens  v.  Maberj  Kekewioh,  J.,  8  Aug.  1887,  A.  2430 ;  S.  C,  0.  A 
31  Jan.  1888,  A.  147. 


17.  8ak  of  Stone  Quarry — Stone  gotten  between  Agreement  and 

,    Completion. 

The  application  of  the  Defts,  which  upon  hearing  &c.  was  adjourned 
&o. ;  And  upon  hearing  counsel  for  the  Defts  and  for  the  Fit,  Declare 
the  Defts  entitied  to  the  rents  and  royalties  in  respect  of  stone  gottn 
from  or  under  the  lands  comprised  in  the  said  agreement  since  the  date 
thereof,  namely,  the  —  day  of  &c. — Leppington  v.  Freemany  Kekewich,  J., 
28  July,  1891,  B.  1169 ;  W.  N.  (91)  169 ;  40  W.  E.  348 ;  66  L.  T.  867; 
aft  0.  A.,  W.  N.  (91)  198. 


18.  Deterioration  and  Dilapidation — Bents —  WUJul  Dtfault — ^peM 
Directions^  Inquiries^  and  Beeermtion  of  Costa — Vendof^s  Aeiiom. 

Dbolabe  that  the  agreement  dated  &c.  in  the  pleadings  mentiaiied 
ought  to  be  specifically  performed  and  carried  into  execution,  Aad 
order  and  adjudge  the  same  accordingly ;  And  further  Declare  that  tke 
land  occupied  for  the  purposes  of  the  tramway  in  the  pl< 
tioned  on  the  —  day  of  &o.  was  not  included  in  the  said 
And  the  Deft  by  his  counsel  declaring  himself  content  with  the  tide  te 
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the  premiseSy  Let  a  proper  conyeyance  of  tlie  premises  to  the  Deft  be 
settled  by  the  Judge  in  case  the  parties  differ  having  regard  to  the 
second  declaration ;  And  Let,  npon  the  Pits  executing  the  said  con- 
Teyance  at  the  Deft's  expense  and  deliyering  to  the  Deft  (upon  oath, 
if  required)  all  deeds  and  writings  in  their  custody  or  power  exclusively 
relating  to  the  premises,  the  Deft  J.  S.  pay  to  the  Fits  J.  F.  and 
E.  L.  H.,  as  trustees  of  the  testator's  will,  the  sum  of  (£8,075),  being 
the  balance  of  the  purchase-money  for  the  said  premises ; — ''And  Let, 
upon  such  payment  being  made,  the  Deft  be  let  into  possession  of  the 
premises  and  receipt  of  the  rents  and  profits  thereof,  as  from  the  day 
when  the  said  sum  of  (£8,075)  shall  be  paid ;  And  Declare  that  the 
Pits  are  entitled  to  interest  at  the  rate  of  —  p.  c.  per  ann.  on  the  said 
sum  of  (£8,075)  from  the  —  day  of  —  until  payment  of  the  said 
purchase-money;  And  Let  the  following  &c. :  1.  An  inquiry  who  has 
been  in  the  occupation  of  the  said  premises  since  the  said  —  day  of  — ; 
2.  An  account  of  the  rents  and  profits  of  the  said  premises  received  by 
the  Pits,  or  which,  but  for  their  wilful  neglect  or  default,  might  have 
been  so  received  from  the  said  —  day  of  —  to  the  delivery  of  pos- 
session to  the  purchaser ;  3.  An  inquiry  what  deterioration,  if  any, 
has  taken  place  in  the  premises  since  the  said  —  day  of  — ,  and  what 
sum  will  be  required  to  restore  the  property  to  the  state  in  which  the 
same  was  on  the  said  —  day  of  — ;  And  declare  that  the  Deft  is  entitled 
to  set  oif  against  the  amount  of  the  said  interest  the  amoimt  which 
may  be  due  on  taking  the  accoimt  numbered  2,  and  making  the  said 
inquiry  numbered  3  ;  And  Let  the  Deft  pay  to  the  Fits  their  costs  of 
this  action,  other  than  such  as  relate  to  the  deterioration  and  dilapida- 
tion of  the  said  property. — Adjourn  further  consideration,  particularly 
as  to  the  deterioration  and  dilapidation  of  the  said  property,  including 
the  inquiry  numbered  3,  and  as  to  the  costs  which  relate  to  deteriora- 
tion and  dilapidation." — Liberty  to  apply. — Phillips  v.  Silvester,  M.  E., 
10  Feb.  1872,  B.  545 ;  aflEd.  L.  0.,  22  Nov.  1872,  B.  2985 ;  8  Ch.  173. 

For  declaration  that,  as  between  two  Defts,  the  costs  should  be  borne  by 
one  of  them,  with  liberty  to  the  other  to  apply  ui  Chambers  for  repayment 
of  such  costs  as  he  should  be  called  upon  to  pay,  see  Wilson  v.  Thomson, 
V.-C.  H..  2  June,  1875,  B.  999 ;  20  Eq.  469. 

And  for  order  where  the  vendor  had  died  intestate,  directing  the  costs 
of  the  iniant  heir-at-law  to  be  retained  out  of  the  purchase-money,  see  Scott 
T.  5.,  V.-C.  K,  7  June,  1863,  B.H97;  11  W.  K.  766;  8.  C,  13  W.  E. 
803,  n. 


19.  Leaseholds — Covenants  in  Asstgnme^U — Vendor^ s  Action. 

**  DscLABX  that  the  Defts  the  co.  are  bound  to  accept  an  assignment 
from  the  Fit  of  the  leasehold  premises  in  the  pleadings  mentioned, 
such  assignment  to  be  settled  by  the  Judge  &c.,  with  all  proper  cove* 
nantB  by  both  parties."— Defts  to  pay  Fit's  costs  of  action.— i^ar^i^ffi^  y. 
Met.  Ry.  Co.,  L.  0.,  15  Jan.  1872,  A.  147 ;  7  Gh.  154. 

TOL.  nz.  7  y 
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20.  Leaseholds — Indemnity  against  Rents — Vendor* s  Action, 

Let  a  proper  indemnity,  to  be  executed  bj  the  Pit  to  the  Deft^ 
against  all  the  rents  to  which  the  Deft  may  become  liable  in  respect 
of  the  premises,  except  the  ground-rents  &c.,  subject  to  which  she 
purchased  the  premises,  regard  being  had  to  the  covenants  with  B. 
and  0.  contained  in  their  respectiye  leases,  be  settled  by  the  Judge ; 
And  Let  the  Pit  execute  such  indemniiy  to  the  Deft.— Adjourn  &c — 
Spurrier  v.  Fitzgerald,  M.  E.,  11  May,  1802,  B.  541. 

For  decree  in  suit  for  specific  perfoimance  of  an  agreement  to  purdiase 
leaseholds,  with  a  declaration  that  the  Pits  must  dear  ofE  the  rent  up  to  the, 
&c.,  see  Lawes  y.  Oihsofif  1  Eq.  139. 

For  decree  in  like 'suit  directing  the  Pit  and  Defts  to  concur  in  doing  all 
necessary  acts  for  the  apportionment  of  rents  reserved  in  the  leases  of  tlie 
premises  comprised  in  the  agreement,  and  upon  such  apportionment^  and 
i^n  an  assigoment  being  executed,  the  purchase-money  to  be  paid,  see 
Williama  v.  East  London  By.  Co.,  M.  E.,  16  Nov.  1869,  B.  2872;  18  W.  R- 160. 


21.  Building  Lease — Mortgage  to  Lessor. 

Upok  motion  for  judgment  &c.  by  counsel  for  the  Fit,  Direct 
specific  performance  of  agreement  dated  &c.  so  far  as  the  same 
remains  to  be  performed ;  And  it  appearing  by  the  statement  of  daim 
that  the  said  agreement  was  deposited  with  the  Pit  as  security  for 
advances  made  by  him  pursuant  to  such  agreement,  Declare  X*lt  is 
entitled  in  equity  to  be  considered  as  a  mortgagee  of  such  agreement ; 
Let  an  accoimt  be  taken  of  what  is  due  from  the  Deft  in  xespect 
of  the  sums  so  advanced  to  him,  with  interest  thereon  at  the  rate  of 
5  p.  c.  per  ann.  on  such  sums  from  the  date  when  they  were  advanced ; 
And  Let  the  Pit  recover  against  the  Deft  the  amount  so  to  be  cer- 
tified.— ^IJsual  consequential  directions  in  a  foreclosure  action,  wliere 
payment  of  the  debt  is  directed,  as  in  Farrer  v.  Lacey-HarUand^  *Vt 
Form  4,  p.  1S97. --Oppenheimer  y.  Hall,  Chitty,  J.,  25  Jaa.  1890, 
B.  131. 


22,  (kd^  after  Reference  and  Certificate  of  Qood  lUk — 

Vendor^  s  Action, 

1.  OoMFTJTE  interest  at  the  rate  of  —  p.  c.  per  ann.  from  the  —  day 
of  —  on  the  sum  of  £— ,  (the  balance  of)  the  purchase-money  for  the 
estate  comprised  in  the  agreement  dated  &c. ;  2.  And  Let  an  aooount 
be  taken  of  the  rents  and  profits  of  the  said  estate  received  by  the  Fit 
or  any  other  person  &c.  from  the  —  day  of  — ;  AtmI  Let  what  shall 
appear  to  be  due  on  the  said  account  of  rents  and  profits  be  deducted 
from  the  said  sum  of  £ — ,  and  what  shall  appear  to  be  due  to  the  Pit 
for  interest  thereon  as  aforesaid;  And  Let  the  balance  be  certified; 
Tax  the  Pit's  costs  of  this  action.  And  Let  upon  the  Pit  ezecotiiig  to 
the  Deft|  at  the  Deft's  expense,  a  proper  conveyance  of  the 
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comprised  in  the  said  agreement,  sucli  oonvejanoe  to  be  settled  by  the 
Judge,  the  Deft  pay  to  the  Pit  what  shall  be  certified  to  remain  due 
on  the  balance  of  the  said  account  in  respect  of  the  said  purchase- 
money  and  interest,  together  with  his  said  costs  when  so  taxed. — See 
Saul  V.  BoUon,  V.-C.  S.,  2  Feb.  1853,  B.  494 ;  S,  C,  Form  4,  p.  2227. 
For  directions  for  delivery  of  title-deeds ,  if  required^  see  Form  1,  p.  2237. 


23.  Like  Order  after  Certificate  against  Title — Lien  for  Deposit — 

Dismissal — Vendor* s  Action, 

Tax  the  Deff  b  costs  of  action ;  Let  such  costs  when  taxed  be  paid 
by  the  Pit  to  the  Deft ;  And  Let  the  Pit,'  within  —  days  after  service 
of  this  order  [_or  on  or  before  the  —  day  of  — ],  pay  to  the  Deft  the 
deposit  of  £ —  paid  by  the  Deft  into  the  hands  of  the  Pit's  solr  as  a 
deposit  and  in  part  payment  of  the  purchase-money  of  £ —  for  the  here- 
ditaments comprised  in  the  agreement  of  the  —  day  of  —  in  the  plead- 
ings mentioned,  together  with  interest  thereon  at  the  rate  of  —  p.  c. 
per  ann.,  from  the  —  day  of  —  until  payment.  And  Declare  that  the 
Deft  is  entitled  to  a  lien  on  such  estate  or  interest  as  the  Pit  has  in  the 
said  hereditaments  for  the  amount  of  the  said  costs  and  the  said  sum 
of  —  {deposit)^  and  interest  thereon  as  aforesaid. — ^liberiy  to  the  Deft 
to  apply  in  Chambers  to  give  effect  to  the  said  declaration ;  And  (there- 
npon)  dismiss  the  Pit's  action  out  of  this  Court. — Turner  v.  Marriott, 
V.-C.  M.,  9  Feb.  1867,  B.  238  ;  8  Eq.  744. 

For  decree  in  suit  by  the  devisee  of  a  base  fee  against  tenant  in  tail,  jgrantor 
of  the  base  fee,  to  enforce  a  covenant  for  value  to  bar  the  entail,  directing 
delivery  of  possession  and  of  deeds,  &c.,  and  ttie  Deft  to  join  with  the  Pit  in 
barring  the  estate  tail,  &o.,  in  favour  of  the  Pit  in  fee  smiple,  and  in  doing 
all  sucn  acts  and  executing  such  deed  or  deeds  as  should  be  necessary  for 
that  purpose,  see  JolHffe  v.  J,,  L.  0.,  19  March,  1795,  A.  393 ;  Seton,  3ra  ed. 
p.  611. 

For  decree  in  vendor's  suit  against  a  railway  co.,  the  Defte  having  under- 
taken to  remove  a  road,  bridge  and  adjoining  works,  directing  them  to  do  so, 
and  to  erect  a  new  bridge  ui  accordance  with  the  agreements,  and  to  pay  the 
purchase-money  admitted  to  be  due  with  interest,  and  thereupon  the  Pit  to 
convey,  Defts  to  pay  the  costs  of  the  suit  and  of  the  appeal,  see  Baphad  v. 
Thames  Valley  By.  Co,y  L.  C,  11  Jan.  1867,  B.  107 ;  2  Ch.  147. 

For  order  on  motion  that,  upon  the  Pit  giving  to  the  Deft  twenty-four 
hours*  notice,  L.  and  his  clerks  should  be  at  liberty  to  enter  on  the  premises 
called  the  T.  S.  Tavern  for  two  working  days,  between  the  hours  oT  ten  and 
BIX,  for  the  purpose  of  inspecting  and  making  an  inventory  of  the  furniture, 
fixtures,  ana  other  effects  to  be  valued  by  him  pursuant  to  the  agreement  in 
the  pleadings  mentioned,  for  the  sale  of  the  tavern  as  a  going  concern,  see 
Smith  T.  Peters,  M.  B.,  24  June,  1875,  £.  1139;  20  Eq.  511. 


NOTES. 


INTEBSST. 


Where  there  is  no  stipulation  as  to  interest,  the  general  rule  of  the  Court  is 
tiiflt  the  pordiBMr,  when  he  completes  his  contract  after  the  time  stipiidated, 
shall  be  conadered  in  possession  as  from  that  time,  and  shall  pay  interest  at 

7f2 
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£4  p.  c,  taking  the  rents  and  profits:  EBdaUe  t.  Stephmgon,  1  S.  ft  S.  123; 
Faton  T.  Rogers  f  6  Madd.  257  ;  or  where  there  are  no  rents  and  profits  to  be 
received :  Catling  v.  OrecU  Northern  By.  Co.,  21  L.  T.  17  ;  nnless  the  vendor 
has  improperly  delayed  execution  so  that  he  would  be  profiting  by  his  own 
wrong :  Faton  v.  Rogers,  6  Madd.  257. 

A  purchaser  taking  possession  must  pay  interest  on  the  unpaid  purdiaee- 
money :  Fludyer  v.  Cocker,  12  Ves.  25 ;  even  though  the  purchaJee- money 
was  payable  on  title  being  made,  which  could  not  be  done  for  several  years: 
A.  O.  V.  Christ  Church,  13  Sim.  214 ;  and  though  no  profit  is  made  out  of 
the  land :  Ballard  v.  Shutt,  16  Ch.  D.  122. 

And  so  where  a  raUway  co.  takes  possession  before  the  price  is  ascertained, 
interest  runs  from  the  time  of  taking  possession :  Firth  v.  Midland  Ry.  Co,^ 
20  Eq.  100 ;  Rhys  v.  Dare  Valley  Ry.  Co.,  19  Eq.  93 ;  Re  Shaw  and  Corpora- 
tion of  Birmingham,  27  Ch.  D.  614 ;  or  from  the  time  when  they  might  pru- 
dently have  taken  possession,  i.e.,  when  a  good  title  was  shown :  Re  FigM 
and  G.  W.  Ry.  Co.,  18  Ch.  D.  146  (disapproving  Re  Eccleshill  Local  Boards  IS 
Ch.  D.  365).  • 

So  also  in  the  case  of  a  landlord  purchasing  outgoing  tenant's  TnacJiinery 
at  a  valuation :  Marsh  v.  Jones,  40  Ch.  D.  563,  C.  A. 

And  generally  from  the  time  the  purchaser,  in  accordance  with  the  agree- 
ment, takes  or  is  to  take  possession,  he  is  deemed  the  owner,  and  is  entitled 
to  the  rents :  and  from  tne  same  period  the  seller  is  deemed  owner  of  the 
purchase-money,  and  the  interest  belongs  to  him  as  part  of  his  propertv : 
Birch  V.  Joy,  3  H.  L.  C,  565,  691 ;  and  see  FhUlips  v.  Silvester,  8  Ct.  173, 
176  ;  Dart,  V.  &  P.  709  et  seq. 

In  the  absence  of  any  stipulation  making  it  payable  in  any  event,  interest 
will  cease  to  run  where  the  delay  is  not  caused  oy  the  fault  of  the  purchaser, 
and  he  has  given  notice  to  the  vendor  that  the  purchase-money  has  been 
appropriated  and  is  lying  idle:  Kershaw  y.  K.,  9  IJq.  66 ;  Dyson  v.  Homh^^  4 
D.  &  S.  81 ;  Foivell  v.  Martyr,  8  Ves.  146 ;  Sugd.  V.  &  P.  628 ;  Dart,  V.  t 
P.  718;  ReMonckton  and  Qilzean,  27  Ch.  D.  655;  Re  Golds  and  Nori^tn^  52 
L.  T.  32 ;  33  W.  E.  333 ;  but  see  Re  Riley  and  Streatfield,  34  Ch.  D.  386. 

And  the  money  being  deposited  in  a  beoik  the  vendor  was  entitled  only  to 
the  interest  allowed  on  the  deposit :  Re  Monddon  and  Gilzean,  sup. ;  Re  Goids 
and  Norton,  sup. 

But  where  interest  ceased  upon  such  a  notice,  this  was  held  not  to  affect 
the  liability  of  the  vendors  to  account  for  rents  and  profits :  Regents  Oemal 
Co.  V.  Ware,  23  Beav.  576,  587. 

Where  it  is  stipulated  that  <'if  from  any  cause  whatever"  the  pUTcfaaee 
shall  not  be  completed  by  a  day  named,  the  purchaser  shall  pay  interest,  Hm 
Inere  existence  of  difficulties  as  to  the  title,  or  neglect  to  furnish  the  abstract 
by  the  day  named  for  that  purpose,  is  insufficient  (notwithstanding  tlM 
decision  of  Lord  Cottenham  in  De  Visme  v.  DeV.,\  Mac.  &  G-.  336)  to  exempit 
him  from  the  obligation:  Sherwin  v.  Shakspear,  5  D.  M.  &  G.  617 ;  nnle« 
there  be  some  fraud,  wilful  delay,  or  serious  misconduct  on  the  part  of  the 
vendor:  Williams  v.  Glenton,  1  Ch.  200;  Rowley  y.  Adams,  12  Beav.  476; 
Vickers  v.  Hand,  26  Beav.  630 ;  Bannerman  v.  Clarke,  3  Drew.  632 ;  Lord 
Falmerston  v.  Turner,  33  Beav.  524 ;  Re  Golds  and  Norton,  62  L.  T.  j32 ;  3S 
W.  B.  333 ;  and  for  cases  in  which  such  a  condition  was  held  not  binding. 
see  Wallis  v.  Sarel,  6  D.  &  S.  429 ;  Cowper  v.  Baketvell,  13  Beav.  421. 

And  as  to  the  effect  of  a  condition  that  the  purchaser  shall  pay  interest  in 
case  of  delay  from  any  cause  except  **  wilful  default "  of  the  vendor,  see  Be 
Riley  and  Streatjield,  34  Ch.  D.  386.  Where  tiie  vendor  went  abroad  two 
days  before  the  time  known  to  have  been  fixed  for  completion,  he  was  bcM 
under  the  circumstances  to  have  been  ^ilty  of  wilful  default,  entitling  ^btb 
purchasers  to  recover  out  of  interest  paid  a  sum  proportionate  to  the  delay: 
Re  Young  and  Harston,  31  Ch.  D.  168,  C.  A. ;  and  where  the  vendors  knffv 
that  a  mortgagee  had  gone  abroad  and  fixed  the  date  for  oompletion  in 
reliance  on  a  power  of  attorney  given  by  him,  which  was  insuiBBcient  to 
justifv  payment  by  the  purchaser,  they  were  held  to  be  guilty  of  *'  wilful 
default  disentitling  them  to  interest:  Re  Hetling  and  Merton^  (1^93)  3  CIl. 
269,  C.  A. ;  and  see  Re  Wilson  and  Stevens,  (1894)  3  Ch.  646 ; 

*~but  resistance  by  the  vendor  to  the  purchaser's  action  for  specific  per- 
formance is  not  '*  wimQ  default "  within  the  condition  so  as  to  disentitla  tii« 
vendor  to  interest:  North  v.  Fercival,  (1898)  2  Ch,  128; 
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— nor  is  it  wilful  default  where  delay  is  caused  by  a  defect  unknown  to 
the  vendor,  and  without  any  want  of  reasonable  care  on  his  part :  Re  Woods 
and  Lewis,  (1898)  2  Ch.  211,  C.  A.  (where  Collins,  L.  J.,  observed  upon 
Jie  Young  and  Harttony  sup,,  and  Williams  v.  Olenton,  sup,) ; 

— ^nor  where  the  vendors,  having  omitted  to  examine  their  statutory  title, 
had  miidescribed  it  in  the  conditions,  and  it  was  found  that  an  important 
part  of  the  property  was  held  under  an  entirely  different  statutory  title : 
Be  Mayor  of  London  and  Tuhbs,  (1894)  2  Ch.  524,  C.  A.  (diss.,  Kay,  L.  J.). 

The  purdiaser  may  be  precluded  from'  taking  advantage  of  wilful  default 
of  the  vendor  if  the  delay  is  attributable  to  his  own  supineness  and  inability 
to  find  the  purchase-money :  He  Mayor  of  London  and  Ttibbs,  sup, ; 

— and  where  completion  is  delayed  owing  to  the  failure  of  the  vendor  to 
obtain  the 'concurrence  of  the  necessary  parties  to  the  conveyance,  he  cannot 
daim  interest  under  the  condition :  ne  Earl  of  Strafford  and  Maples  (per 
Kekewich,  J.,  (1896)  1  Ch.  235,  C.  A. 

Where  the  agreement  provided  for  interest  increasing  in  proportion  to  the 
time  during  which  the  purchase-mone;^  should  remain  impaid,  it  was  held 
enforceable,  and  not  a  penal  stipulation  to  be  relieved  against:  Herbert 
▼.  Salisbury  and  Yeovil  By,  Co,,  2  Eq.  221. 

The  light  to  principal  or  interest  does  not  accrue  within  the  meaning  of 
the  Statutes  of  Limitation  until  the  title  is  made,  though  interest  may  run 
previously :  Toft  v.  Stevenson,  5  D.  M.  &  G.  735. 

The  purchaser  may  deduct  income  tax  on  payment  of  interest  to  the 
vendor:  Bebb  v.  Bunny,  1  E.  &  J.  216;  Goslings  v.  Bloke,  23  Q.  B.  D.  324, 
328,  331 ,  C.  A. ;  secus,  according  to  former  practice,  on  payment  into  Court : 
Duval  y.  Mount,  35  L.  O.  260,  et  v.  inf. ;  and  see  Crane  v.  Kilpin,  6  Eq.  334. 

Where  payments  on  account  of  pui-chase-money  have  been  made  in  excess 
of  interest,  rests  will  be  directed,  but  not  otherwise:  Griffith  v.  Heaton, 
1  S.  &  S.  271. 


BENTS — 0X7TGOING&— OCXnJPATION  KENT — WILFUL  DEFAULT. 

After  the  time  for  completion,  the  vendor  is  accountable  for  rents  and 
profits,  but  usually  only  for  those  actually  received :  Form  1,  p.  2237  ;  Howell 
V.  //.,  2  My.  &  Ct,  486 ;  unless  he  allows  the  rents  to  fall  into  arrear,  when 
be  will  be  held  accountable  for  the  arrears :  A  eland  v.  Gaisford,  2  Madd.  28 ; 
Wilson  V.  Clapham,  IJ.  &  W.  36. 

A  vendor  will  not  be  made  liable  for  wilful  default  unless  a  special  case  is 
made  for  the  purpose  at  the  hearing :  ShervHn  v.  Shakspear,  5  D.  M.  &  G. 
517,  532;  Phillips  v.  Silvester,  8  Ch.  173,  Form  18,  sup, ^.  2246. 

Whero  a  vendor  resisted  specific  performance,  having  received  a  large 
portion  of  the  purchase-money,  and  continued  in  possession  for  a  number  of 
years,  he  was  diarged  with  interest  on  the  rents  and  profits  received :  Burton 
V.  Tofld,  1  Sw.  255. 

Occupation  rent  is  payable  in  respect  of  occupation  by  the  vendor  con- 
tinued after  the  time  for  completion:  Lrggottx,  Mdn,  By,  Co,,  5  Ch.  716; 
and  in  the  case  of  leaseholds :  Dytr  v.  Hargrave,  10  Ves.  505 ;  but  not  in 
cases  where  the  purchaser  ought  to  have  taken  poBsession :  Lakin  v.  Cope, 
2  Buss.  170 ;  nor  where  the  purchaser  making  default  in  payment  the  vendor 
continues  to  carry  on  his  business  on  the  premises :  Leggott  v.  Mttn,  By,  Co,, 
6  Ch.  716, 

Income  tax  may  be  deducted  from  occupation  rent  as  a  just  allowance, 
not  to  be  specified :  Sherunn  v.  Shakspear,  5  D.  M.  &  Or,  517,  532 ;  and  as  to 
occupation  rent  generally,  see  Markey  v.  Cocke,  I.  B.  10  C.  L.  149. 

In  general,  the  vendor  pays  all  outgoings  down  to  the  time  when  the  pur- 
chaser could  prudently  take  possession,  i.e.,  until  a  good  title  is  first  shown : 
Carrodus  v.  Sharp,  20  Beav.  56 ;  Barsht  v,  Tagg,  (^1900)  1  Ch.  231 ;  Dart, 
V.  A  P.  142,  1265;  and  **  outgoings"  stipulated  to  be  paid  by  a  vendor  up 
to  a  day  named  included  appomoned  rent  of  leaseholds  to  that  time :  Lawes 
T*  Gibson,  1  Eq.  135;  and  charges  made  upon  the  owner  for  street  improve- 
ments under  a  local  improvement  Act :  Midgley  v.  Cojpock,  4  Ex.  D.  309 ; 
and  expenses  of  demolition  of  dangerous  structures  condemned  by  a  magis- 
trate's Older :  TubU  V.  Wynne,  (1897)  1  Q.  B.  74  (distinguishing  Be  Boor, 
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B,  y.  HofphiiUy  40  Cli.  D.  572) ;  or  of  abating  nuisances,  payable  by  the 
**  owner  ^  under  the  Public  Health  (London)  Act,  1891  (54  &  55  V.  c.  76) : 
Barsht  y.  Tagg,  (1900)  1  Ch.  231,  but  after  good  title  shown,  the  pttichase 
being  delayed  by  the  purchaser's  default,  such  expenses  must  be  Dome  by 
him;  S,  C 

As  to  when  apportioned  expenses  of  street  improyements  become  a  chaiigrQ 
on  the  premises  as  between  yendor  and  purchaser,  see  Be  Bettestaorth  cmd 
BicJier,  37  Ch.  D.  535  (under  Public  Health  Act,  1875,  s.  150) ;  Sfocfc  y. 
Meakin,  (1899)  2  Ch.  496;  (1900)  1  Ch.  683,  C.  A.  (under  Priyate  Street 
Works  Act,  1892,  s.  13);  Egg  y.  BUney,  21  Q.  B.  D.  107  (under  Metropolis 
Management  Act,  1862,  s.  77) ;  West  y.  Doumman,  14  Ch.  D.  Ill,  C.  A.  (uzider 
Local  Government  Act,  1858,  s.  62), 

Upon  the  sale  of  a  manor,  fines  receiyed  up  to  the  time  fixed  for  completion 
pass  as  rents  and  profits  to  the  yendor :  Cuddon  y.  Ttte,  1  Giff.  395 ;  and  so 
as  to  royalties  on  sale  of  a  stone  quarry :  Leppingtan  y.  Frteman,  66  Xi.  T. 
857 ;  40  W.  E.  348. 

Upon  the  sale  of  copyholds,  a  fine  payable  on  the  admittance  of  the  lieir, 
after  the  death  of  the  yendor  (a  trustee  for  sale),  before  completion,  was 
borne  by  the  trust  estate :  Paramore  y.  Oreenalade,  1  S.  &  G.  541. 


DETEBIOBATIOir. 

Where  a  yendor  insists  on  retaining  possession  after  the  time  fixed  for 
completion,  be  will  be  entitied  to  all  proper  expenditure  for  maintaining  the 
property  in  proper  condition,  and  if  he  fails  to  do  so,  is  liable  for  deterioration 
and  dilapidation :  Phillips  y.  Silvester,  8  Ch.  173,  Form  18,  p.  2246 ;  JFV>«<«-  v. 
Deaam,  3  Madd.  394 ;  Dart,  V.  &  P.  284,  733 ;  Sugd.  V.  &  P.  644 ;  and  so 
where  he  sells  with  yacant  possession,  which  on  the  day  for  completion  he 
fails  to  giye :  Royal  Bristol  Bldg,  Soc.  y.  Bomash,  35  Ch.  D.  390;  and  if  the 
yendor  remains  in  possession  until  completion,  he  is  liable  to  the  purchaser 
as  for  a  breach  of  trust  in  respect  of  remoyal  of  the  soil  by  a  trespaaeer : 
Clarke  y.  BamuZy  (1891)  2  Q.  B.  456;  and  for  the  manner  of  assessing  t2ie 
amount  of  deterioration  where  the  yendor  has  continued  to  work  a  coal  nxind 
for  his  own  benefit,  see  Brown  y.  DibhSf  25  W.  E.  776 ;  Jegon  y.  Vivian^  6  Ch- 
742 ;  Llynvi  Coal  Co,  y.  Brogden,  11  Eq.  188 ;  Livingstone  v.  Bawyards  CoaL 
Co,,  6  App.  Ca.  25 ;  Bidli  Coal  Mining  Co,  y.  Osborne,  (1899)  A.  C.  351,  P.  C. ; 
Whithwam  y.  WestmiTister  Brymho  Coal  and  Coke  Co,,  (1896)  2  Ch.  638,  C-  A. ; 
and  see  Vol.  I.  pp.  578,  584. 

If  the  existing  tenancies  will  expire  before  the  completion  of  the  pnrch&se, 
it  is  the  proper  course  for  the  yendor  to  giye  notice  to  the  purchaser  and  con- 
sult his  wishes :  Earl  of  Egmoni  y.  Smith,  6  Ch.  D.  469. 

A  purchaser  is  not  entitied  to  an  allowance  for  deterioration  after  the  iizoe 
when  he  might  haye  taken  possession:  Burke  y.  L,  Bokeby,  2  Sw.  222; 
Minchin  y.  Nance,  4  Beay.  332 ;  nor  when  he  has  caused  it  himself :  Hccrford 
y.  Purrier,  1  Madd.  532. 

Where  between  the  date  of  the  agreement  and  the  conyeyanoe  the  property 
is  destroyed  by  fire,  the  loss  falls  on  the  purchaser :  Paine  y.  Metier^  6  Yes. 
349 ;  and,  in  the  absence  of  any  proyision  m  the  agreement,  he  is  not  entitled 
to  the  benefit  of  an  existing  insurance :  Bayner  y.  Preston,  18  Ch.  D.  1 ,  C.  A. ; 
Poole  y.  Adams,  12  W.  E.  683;  33  L.  J.  Ch.  339;  10  L.  T.  287;  and  eee 
Beynard  y.  Arnold,  10  Ch.  386;  and  the  yendor,  haying  been  paid  his 

Eurchase-money,  must  refund  to  the  insurers  any  money  receiyed  by  him 
rom  them  iu  respect  of  the  loss :  Castellain  y.  Preston,  11  Q.  B.  D.  380,  C.  A- 

A  purchaser  may  compel  discoyery  from  a  yendor  of  the  persons  to  irhom 
property  capable  of  deterioration  has  been  let,  and  the  nature  and  extent  of 
their  interest :  Dixon  y.  Eraser,  2  Eq.  497. 

Where  a  purchaser  had  paid  his  i)urchase-money  iuto  Court,  he  was  alloired 
an  ascertained  sum  for  deterioration,,  with  interest  at  4/.  p.  c,  out  of  Ifas 
money  in  Court,  on  the  ground  that,  to  the  extent  of  the  ascertained  axnountk 
he  had  paid  in  his  own  money :  Ferguson  y.  Tadman,  1  Sun.  530. 

A  receiyer  may  be  appointed  for  the  puTx>ose  of  securing  payments  doe 
under  a  contract  from  a  purchaser  in  possessiou  pending  an  action  for  reacts- 
sion  on  the  ground  of  misrepresentation :  Cooh  y.  Andrews,  ^1897)  1  Ch.  266. 

Where  a  purchaser  in  possession  causes  deterioration  by  improper  aets  of 
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owneiship,  he  will  be  ordered  to  pay  the  purchase-money  into  Court  without 
any  option  of  giving  up  possession :  Dixon  t.  Aetley,  1  Mer.  133 ;  19  Yes.  164 ; 
Lewis  T.  JameSf  32  Ch.  I).  326,  0.  A. ;  though  the  deterioration  which  has 
taken  place  is  not  due  to  his  personal  fault:  Pope  y.  G.  E,  By,  Co,,  3  Eq. 
171;  Dart,  V.&  P.  1218. 

In  the  absence  of  deterioration,  a  purchaser  in  possession  will  be  allowed 
the  option  of  paying  the  purchase-money  into  Court;  or  giving  up  possession : 
Clarke  v.  Wilson,  15  Ves.  317 ;  Lewis  v.  James,  32  Ch.  D.  326,  C.  A. ;  Green- 
wood  V.  Turner,  (1891 J  2  Ch.  144 ;  and  generally  a  purchaser  cannot  retain 
both  possession  and  tne  purchase-money :  WicJcham  v.  Evered,  4  li^d.  53 ; 
Younge  v.  Buncombe,  Yo.  275 ;  Tindal  v.  Cdbham,  2  My.  &  K.  385 ;  unless  he 
is  in  possession  imder  the  agreement :  Ftyse  v.  GambAan  By,  Co,,  2  Ch.  444 ; 
DioDon  V.  AsUeyj  1  Mer.  133 ;  Cooper  v.  L,  C.  &  D.  By.  Co,,  14  W.  E.  985 ;  or 
has  entered  under  circumstances  amounting  to  a  purchase  of  the  right  of 
possession :  Capps  v.  Norwich  and  Spalding  By,  Co,,  2  N.  B.  51 ;  9  Jur.  N.  S. 
635;  11W.B.657. 


PAYMENT  OP  PX7B0HASE-M0NEY. 

The  purchaser  might  insist  on  the  vendor  himself  receiving  the  purchase- 
money,  or  there  being  written  authority  to  his  solr  to  receive  it ;  and  under 
special  circumstances  insist  upon  the  execution  of  the  conveyance  and  receipt 
01  the  purchase-money  by  tne  vendor  in  the  presence  of  himself  and  his 
agent :  Viney  v.  Chaplin,  2  D.  &  J.  468 ;  4  Drew.  237  ;  but  the  mere  fact  that 
the  vendor  had  been  a  lunatic  was  not  enough  to  support  such  a  right :  Essean 
V.  Daniel,  L.  E.  10  C.  P.  538. 

By  the  Conveyancing  Act,  1881,  s.  56,  where  a  deed  executed  by  the  person 
entitled  to  give  a  receipt,  and  having  a  receii>t  in  the  body  thereof  or 
endorsed  thereon,  is  proauced  by  a  solr,  the  deed  is  to  be  sufficient  authority 
for  payment  by  the  person  liable  to  the  solr ;  but  notwithstanding  this  section 
a  purchaser  from  trustees  could  insist  upon  paying  the  money  to  the  trustees 
personally  or  to  their  joint  account  at  a  bank':  Be  Bellamy  and  Met,  Board  of 
Works,  24  Ch.  D.  387,  C.  A. ;  and  see  Day  v.  Woolivich  Bldg,  Soc,,  40  Ch.  D. 
491,  494;  but  now,  by  the  Trustee  Act,  1893,  s.  17  (1),  a  trustee  may 
appoint  a  solr  to  be  his  agent  to  receive  and  give  a  discharge  for  any  money 
or  valuable  consideration  or  property  receivable  by  the  trustee  under  the 
trust,  by  permitting  the  solr  to  have  the  custody  of  and  to  produce  a  deed 
contaimng  any  such  receipt  as  is  referred  to  in  sect.  56  of  the  Act  of  1881 ; 
but  the  trustees  cannot  appoint  one  of  themselves  to  be  agent :  Be  Flower  and 
Met.  Board  of  Works,  27  Oh.  592 ;  Lewin,  513,  514.  As  to  sale  by  different 
sets  of  trustees  entitled  to  mortgage  money  in  unequal  shares,  see  Be  Parker 
and  Beach,  56  L.  J.  Ch.  358r;  56  L.  T.  95;  35  W.  E.  353. 

The  sob  must  be  appointed  by  the  trustee  himself,  and  not  by  a  person 
acting  under  a  general  authority  given  by  the  trustee;  but  in  the  absence  of 
suspicious  circumstances,  a  purchaser  would  not  be  justified  in  requiring 

f^roof  that  the  solr  had  the  prescribed  permission :  Be  ffetling  and  Merton, 
1893)  3  Ch.  269,  280. 

A  solr  producing  a  deed  containing  a  receipt,  pursuant  to  sect.  56  of  the 
Conveyancing  Act,  1881  (44  &  45  Y.  c.  41),  must,  in  order  to  discharge  a 
person  paying  him,  be  acting  for  the  person  sought  to  be  charged;  and 
naving  uie  deed  in  his  office  is  not  equivalent  to  production  of  it :  Day  v. 
Wodvnch  Equitable  Bldg.  Soc.,  40  Ch.  1).  491 ;  but  as  to  the  former  point,  see 
King  v.  Smith,  (1900)  2  Ch.  425,  where  it  was  intimated  that  the  expression 
*'  a  solr"  ae  used  in  the  section  might  have  a  wider  meaning. 

If  the  solr  producing  the  deed  is  de  facto  acting  in  the  transaction  as  the 
solr  of  the  vendor  or  mortgagor,  the  latter  will  be  estopped  from  denying  the 
aolr's  authority  to  give  a  go^  discharge :  King  v.  Smith,  sup* 


OOHYZTAVGB. 

The  payment  of  the  purchase-money  and  execution  of  the  conveyance  are 
simultaneous  acts,  ana  should  be  done  intercbangeably :  Marg.  Anspach  v. 
Noel,  1  l^add.  316;  and  see  Dorling  v.  Evans,  Form  1,  tV*  P*  2285;  UrvMton 
T.  Qingldon,  Ih 
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A  vendor  cannot  object,  on  receiving  the  wliole  purchase-money  and  the 
additional  costs,  to  convey  the  sold  property  in  parcels  at  the  same  time; 
whether  he  can  object  to  convey  the  parcels  at  different  times,  quoere :  Earl  of 
Egmani  v.  Smith,  6  Ch.  D.  469. 

On  a  sale  by  a  mortgagor  free  from  incumbrances,  the  purchaser  is  entitled 
to  a  separate  oonveyance.of  the  equity  of  redemption  tp  keep  the  mortgage 
on  foot :  Cooper  v.  Cartwrighty  Joh.  679. 

A  vendor  is  not  prevented  by  the  mere  fact  of  notice  of  a  sub-purchase 
from  conveying  as  the  original  purchaser  appoints:  Crahtree  v.  Poole,  12 
Eq.  13 ;  and  as  to  the  righte  of  a  sub-purchaser  or  a  stranger  to  the  agree- 
ment, see  Fenwick  v.  Bulman,  9  Eq.  165 ;  per  Lord  Cairns  in  Abframan 
Irontuorks  v.  Wickens,  4  Ch.  101,  111 ;  Taaker  v.  Small,  3  My.  &  Or.  63; 
Fleming  v.  Loe,  W.  N.  (01)  178. 

The  conveyance  should  be  dated  from  the  time  when  the  title  is  first 
shown :  Toumseiid  v.  Champerfiovme,  3  Y.  &  C.  505. 

For  form  of  certificate  of  settlement  of  draft  conveyance,  see  D.  C.  F.  768. 

Parties,'] — The  direction  to  convey  includes  the  vendor  and  all  other 
necessary  parties ;  so  that  it  is  immaterial  whether  they  are  expressly  men- 
tioned or  not :  Minion  v.  Kirwood,  3  Ch.  614. 

As  to  the  concurrence  of  the  vendor's  heir-at-law  where  the  legal  estate 
was  already  vested  in  the  purchaser,  see  Hoddel  v.  Pugh,  33  Beav.  489; 
or  where  the  heir  has  no  legal  or  beneficial  interest,  see  Dulu  v.  Nald^,  H 
W.  E.  45 ;  35  L.  J.  Ch.  52 ;  11  Jur.  N.  S.  921 ;  or  no  beneficial  interest,  see 
Minton  v.  Kirwood,  3  Ch.  614. 

As  to  the  concurrence  of  rival  claimants  of  the  reversion  on  a  sale  of  lease- 
holds, see  Pegler  v.  White,  33  Beav.  403 ;  and  as  to  directing  the  Defta  to 
take  proceedings  to  obtain  or  compel  the  consent  of  the  lessor  to  a  necessary 
apportionment  of  rent  on  a  sale  under  the  Lands  Clauses  Consolidation  Act, 
see  Williams  v.  East  Londrn  Ry,  Co.,  18  W.  E.  159 ;  21  L.  T.  524  ;  and  as  to 
such  consent,  Slipper  v.  Tottenham,  dkc.  Ry.  Co.,  4  Eq.  112. 

In  the  absence  of  express  condition  the  expense  of  procuring  the  ooocnr- 
rence  of  mortgagees  falls  on  the  vendor :  Dart,  V.  &  P.  176,  798 ;  Re  Sand^ 
and  Walford,  W.  N.  (00)  183 ;  secus,  where  a  condition  provides  that  eveiy 
assurance,  act,  and  thing  for  perfecting  the  title  shall  be  prepared,  obtained, 
made,  and  done  at  the  purchaser's  expense :  Re  WilUU  and  Argenti,  W.  K. 
(89)  66 ;  60  L.  T.  735. 

As  to  the  concurrence  of  equitable  incumbrancers  holding  their  security 
as  joint  tenants,  see  Matson  v.  Dennis,  4  D.  J.  &  S.  345. 

Where  the  a^eement  provides  for  the  concurrence  of  certain  parties,  the 
vendor  cannot  decline  to  procure  it  on  the  ground  that  they  are  not  neoesaary 
or  proper  parties :  Benson  v.  Lamb,  9  Beav.  502. 

vendors  who  contract  to  sell  as  trustees  cannot  compel  the  purchaser  to 
accept  a  conveyance  from,  and  enter  into  a  new  contract  with,  the  taiant 
for  life  under  the  Settled  Land  Acts :  Re  Bryant  and  Bamingham,  44  Ch.  D. 
218,  C.  A, 

But  first  mortgagees,  selling  as  such  under  their  power  of  sale,  were  held 
entitled  to  cure  a  defect  from  insufficient  notice  to  sell  by  procuring  the 
concurrence  of  the  second  mortgagees  and  mortgagor's  trustee  in  bank- 
ruptoy :  Re  Thompson  and  Holt,  44  Ch.  D.  492. 

Where  by  inadvertence  it  was  disclosed  to  the  purchaser  that  mortga^ 
money  was  held  on  the  trusts  of  a  Settlement,  he  was  entitled  to  require  thit 
it  should  be  shown  that  the  mortgagees  were  the  duly  appointed  trusteai 
thereof:  Re  Blaiberg  and  Abrahams,  (1899)  2  Ch.  340. 

Covenants  and  Form.l — ^Where  trustees  are  empowered  to  sell  by  tke 
direction  of  the  tenant  for  life,  he  must  covenant  for  title :  Earl  P^Mt  t. 
Hood,  5  Eq.  115;  Re  Sawyer  and  Baring,  52  L.  J.  Ch.  404;  33  W.  B.  26; 
51  L.  T.  356 ;  but  in  a  sale  by  the  Court,  where  the  trustees  have  power  to 
give  a  discharge,  the  beneficiaries  need  not  covenant  for  title :  CotireU  v.  Ct 
2  Eq.  330 ;  and  as  to  trustees'  covenants,  see  Worley  v.  Frampton^  6  Ha.  560^ 

where  the  conditions  provide  that  the  purchaser  shall  enter  into  a  oovenait 
for  securing  rights  reserved  to  the  vendor,  he  is  entitled  to  an  absotnte 
covenant,  and  not  subject  to  a  proviso  freeing  the  purchaser  from  li^MUtf 
in  the  event  of  an  assignee  from  him  entering  into  a  aimiia^r  ooveoant* 
Pollock  V.  Rabbits,  21  Ch.  D.  467,  C.  A. 
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And  a  purchaser  of  one  of  two  lots  maybe  bound  to  enter  into  a  restrictive 
covenant  with  the  vendor,  though  the  other  lot  is  unsold,  so  that  he  cannot 
get  the  benefit  of  a  co-purcha^er*s  covenant:  Re  Mordy  and  Cowman^  51 
L.  T.  721. 

Where  land  is  sold  for  an  annuity  to  be  charged  on  the  land,  the  vendor  is 
entitled  to  the  purchaser's  covenant  to  pay :  Bower  v.  Cooper ,  2  Ha.  408 ; 
and  where  there  is  a  stipulation  to  convey  the  land  subject  to  all  rents,  in- 
cidents of  tenure,  and  easements,  if  any,  the  purchaser  cannot  resist  the  in- 
sertion of  the  words  in  the  conveyance :  Oale  v.  Squier,  b  Gh.  D.  625,  C.  A. ; 
4  Ch.  D.  226. 

As  to  the  effect  of  general  words  in  the  conveyance,  see  Thompson  v. 
Waterloto,  6  Eq.  36;  and  as  to  the  meaning  of  the  words  **  ^x>wing  crops," 
see  Websier  v.  Donaldson,  13  W.  £.  515;  34  Beav.  451 ;  11  Jur.  N.  S.  404; 
12  L.  T.  69. 

The  purchaser  of  a  leasehold  interest  is  bound  to  indemnify  the  vendor 
against  the  rents  reserved  by  the  lease  and  the  covenants  contained  in  it ; 
and  this  applies  to  sales  under  the  Lands  Clauses  Consolidation  Act :  Harding 
▼.  Met  Ry.  Co.,  7  Ch.  154;  Form  19,  sup,  n.  2247. 

A  covenant  to  this  effect  will  be  held  to  be  implied  if  not  inserted  in  the 
assignment:  Mouie  v.  Garrett,  L.  E.  7  Ex.  101. 

And  purchaser  of  a  share  in  a  business  must  covenant  to  indemnify  vendor : 
Dodwn  V.  Downey,  W.  N.  (01)  167. 

A  covenant  in  an  assignment  of  a  lease  to  pay  rents  and  observe  covenants 
was  held  not  to  extend  to  rents  already  due  and  paid :  Re  Russell,  B.  v. 
Shoolbred,  29  Ch.  D.  254,  C.  A. 

Where  the  direction  to  settle  the  conveyance  was  omitted  in  the  decree,  it 
was  supplied  on  petition :  Trevelyan  v.  Charier,  9  Beav.  140 ;  and  such  an 
order  would  now  be  obtained  on  motion. 

As  to  the  conversion  of  a  long  term  of  years  into  a  fee  simple,  see  Con- 
veyancing Acts,  1881,  s.  65;  1882, s.  11;  BeChapmanandHohhs,2^0\i.T>.\QQl. 

The  conveyance  to  the  purchaser  must  be  subject  only  to  the  restrictive 
covenants  mentioned  in  the  contract,  although  he  has  notice  of  others :  Be 
WallU  and  Barnard,  (1899)  2  Ch.  515. 

BELIYEKY  OF  DEEDS. 

The  purchaser  has  a  right  (in  the  absence  of  express  stipulation)  to  call 
upon  the  vendor  to  deliver  up  all  deeds  and  documents  of  title  in  his  posses- 
sion :  M^Namara  v.  Williams,  6  Yes.  144 ;  and  the  Court  will  enforce  special 
oonditioDS  of  sale  relating  to  custody  and  delivery  of  them :  Sale  v.  Lambert, 
18  Eq.  1 ;  Form  15,  sup.  p.  2244. 

In  a  vendor's  action,  the  Pit  having  executed  an  assignment  and  tendered 
deeds,  and  the  Deft  having  refused  to  receive  them  or  pay  the  amount 
certified  pursuant  to  order,  the  Court  directed  that  the  Pit  should  deposit  the 
assignment  and  deeds  in  Court,  and  that  thereupon  a  four-day  order  should 
l>e  drawn  up  against  the  Deft  for  payment  of  the  amount  certified  and  the 
oosts  of  the  motion :  Bell  v.  Denver,  54  L.  T.  729 ;  34  W.  £.  638. 

Costs  of  production  of  deeds  in  possession  of  a  mortgagee  imder  a  mortgage 
created  bv  a  vendor  who  contracts  to  sell  free  from  incumbrances  are  (semble) 
payable  by  the  purchaser  under  the  Conveyancing  Act,  1881,  s.  3  (6) :  Be 
jrHlrtt  and  Argenti,  60  L.  T.  735 ;  W.  N.  (89)  66. 

Where  the  documents  could  not  be  delivered  up,  the  purchaser  had  a  right 
to  a  oovenant  for  the  production  of  all  documents  mentioned  in  the  abstract 
xreoeesary  to  make  a  good  title,  except  copies  of  court  roll  or  enrolled  inden- 
tnree  of  bargain  and  sale  which  were  not  m  his  possession :  Cooper  v.  Emery, 
1  Ph.  388 ;  and  see  Dart,  V.  &  P.  160 ;  Sugd.  V.  &  P.  448.  And  under  the 
Oonveyancing  Act,  1881,  s.  9,  an  acknowledgment,  as  therein  defined,  of  the 
ri^ht  to  production  is  to  satisfy  any  liabilitv  to  give  a  covenant  for  production 
Ax&d  delivery  of  copies  of  or  extracts  from  documents,  and  an  undertaking  for 
asie  custody  of  documents  is  to  satisfy  any  liability  to  give  a  covenant  for 
Hie  same  purpose. 

The  question  of  what  deeds  are  material  will  be  decided  according  to  the 
ijrtieular  circumstances  of  each  case :  Ojfen  v.  Harman,  8  W.  B.  129. 
By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78).  s.  2,  the 
ixi^lnlity  of  the  vendor  to  furnish  the  purchaser  with  a  legal  covenant  to 
ppoduoe  and  furnish  copies  of  documents  of  title  is  not  an  objection  to  the 
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title,  in  case  the  purchaser  will  have,  on  completion,  an  equitable  right  to 
the  production  of  them. 

By  the  Conveyancing  Act,  1881,  s.  3  (2),  where  land  of  copyhold  or 
customaxy  tenure  has  been  enfranchised,  the  purchaser  of  the  freehold  is  not 
to  have  the  right  to  call  for  the  title  to  make  the  enfranchisement. 

As  to  the  right  of  copyholders  on  enfranchisement  to  acknowledgment  by 
the  lord  of  their  right  to  production  of  the  documents  of  title  of  the  manor, 
see  Rt  Agg-Oardner,  25  Cn.  D.  600. 

As  to  what  is  sufficient  evidence  of  the  execution  and  contents  of  lost  deeds 
as  against  an  unwilling  purchaser,  see  Moulton  y.  Edmrnids,  1  D.  F.  &  J.  246; 
Sugd.  V.  &  P.  421,  436. 

The  purchaser  cannot  require  a  re-conveyance  to  be  stamped  if  the  re- 
conveymg  parties  concurred  in  the  conveyance  to  him ;  lie  Birkhtdc  Land 
Soc.y  24  Ch.  D.  119;  eecuSf  a  mortgage,  though  the  mortgagee  ooncois:  Be 
Whiting  to  LoomeSy  17  Ch.  D.  10,  0.  A. 

BISMISBAIi— DEPOSIT. 

Where  a  vendor's  action  is  dismissed  after  a  certificate  against  the  title,  lu) 
will  be  ordered  to  return  the  deposit  with  interest  at  Al,  p.  c. :  LordAnKA 
v.  Hodges,  5  Sim.  227 ;  Graves  v.  Wright,  2  Dr.  &  W.  79 ;  and  so  notwith- 
standing  a  condition  for  repayment  of  the  deposit  without  interest  if  there 
has  been  long  delay :  M'Ctdloch  v.  Oregorvy  1  K.  &  J.  286. 

And  upon  payment  of  any  portion  of  the  purchase-money,  the  purchaser 
acquires  a  corresponding  interest  in  the  estate :  Ilose  v.  Watsaii,  10  H.  L.  C. 
672  ;  Levy  v.  SU^don,  (1898)  1  Ch.  478;  (1899)  1  Ch.  5,  C.  A. ;  Whiibread  T. 
Watt,  (1901)  1  Cn.  911 ;  so  that  where  the  agreement  fails  for  want  of  title, 
or  otherwise  without  his  fault,  the  purchaser  will  be  entitled  to  a  lien  npon 
the  estate  for  his  deposit  and  interest:  Wythes  v.  Lee,  3  Drew.  396;  and 
costs:  Turner  v.  Marriott,  3  Eq.  744;  Form  23,  p.  2249;  following Jtft^- 
dleton  v.  Magnay,  2  H.  &  M.  233 ;  and  see  A  beraman  Ironworks  v.  TlVdbfw, 
4  Ch.  101 ;  and  although  a  purchaser,  guilty  of  unwarrantable  delay  in 
paying  the  balance  of  his  purchase-money,  may  be  disentitled  to  TnaiTitain 
an  action  for  specific  performance,  he  wJH  not,  in  the  absence  of  special 
circumstances,  be  treated  as  havinj?  repudiated  the  contract,  so  as  to  1)S 

firecluded  from  recovering  damages  £)r  the  breach  of  it :  Cornwall  v.  Hensfm, 
1900)  2  Ch.  298,  C.  A. ;  7l899)  2  Oh.  710. 

Where  the  Tender  failea  to  deliyer  an  abstract  within  a  reasonable  time,lia 
was  ordered  to  repay  the  deposit  with  interest  at  4/.  p.  c,  and,  as  damages, 
the  purchaser's  costs  of  investigating  the  title :  Compton  y.  JBagley,  {WH] 
1  Ch.  313. 

But  where  no  binding  agreement  was  established,  it  has  been  held  tkai 
the  right  to  recover  the  deposit  is  a  right  at  law :  Sainshury  t.  Jtnus,  5  Mj- 
&  Cr.  1 ;  Kendall  v.  Beckett,  2  E.  &  M.  88 ;  Beds  v.  OaJces,  2  D.  J.  &  a  618; 
and  see  Nottingham  Brick  Co,  v.  ButUr,  16  Q.  B.  D.  778,  0.  A. 

In  a  vendor's  action,  Deft  admitting  unwillingness  to  complete,  but  ^ 
appearing  at  the  trial,  the  Court  declmed  to  give  immediate  judgment  lor 
rescission  of  the  contract  and  forfeiture  of  the  deposit,  but  gave  the  nfloil 
judgment  only :  Stone  v.  Smith,  35  Ch.  D.  188 ;  Form  6,  sup.  p.  2240. 

Where  the  purchaser  stipulated  for  a  good  marketable  title,  but  the  pro* 
pertv  was  subject  to  restrictive  covenants  which  rendered  the  title  hb- 
marketable,  he  was  entitled  to  the  return  of  his  deposit,  though  he  knew  d 
the  existence  of  the  restrictions :  Cato  v.  Thompson,  9  Q.  B.  D.  616,  0.  A 

After  rescission,  consequent  upon  the  purcnaser's  default,  he  cannot,  <& 
subsequently  discovering  that  the  title  was  bad,  recover  his  deposit :  Seper  t. 
Ar7wld,  37  Ch.  D.  96,  C.  A. ;  14  App.  Ca.  429. 

And  a  purchaser  who  has  agreed  to  accept  such  title  as  the  vendor  hts 
cannot  recover  his  deposit  when  he  finds  out  that  the  title  is  possessory  qdIt: 
Bosenberg  v.  Cook,  8  Q.  B.  D.  162,  C.  A. ;  Best  v.  Hamand,  12  Ch.  D.  1,  C  A- 

And  in  all  cases  the  equitable  jurisdiction  to  order  a  return  of  the  depost 
is  discretionary :  Southcomb  v.  Bp.  qf  Exeter,  6  Ha.  225. 

Where  a  deposit  was  paid  into  Court,  and  tixe  purchaser  became  baokniit 
and  his  assignees  disclamied  the  agreement,  the  deposit  was  paid  oat  to  ^ 
vendor  who  had  paid  it  in,  and  prooeedings  were  s^ed  without  pxejudke  Is 
any  prooeedings  in  bankruptcy :  KeU  v.  SffJces,  14  W.  B.  908;  14  I«.  T.  0K; 
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and  where  before  the  time  fixed  for  complotion  the  vendor  commits  an  act  of 
bankruptcy  the  purchaser,  haying  notice  of  it,  and  not  being  protected  by 
sect.  49  of  the  Bankruptcy  Act,  1883,  is  not  bound  to  coinplete,  and  is 
entitled  to  recover  the  deposit :  Powell  y.  Marshall,  (1899)  1  Q.  £.  710,  C.  A. ; 
but  generally,  as  the  deposit  is  paid  by  way  of  a  guaiunty  that  the  contract 
shall  be  performed,  where  the  purchaser  fails  to  carry  out  the  agreement,  he 
has  no  right  to  a  return  of  the  deposit,  whether  there  be  an  express 
stipulation  for  its  forfeiture  or  not:  J^icp.  Barrell^  10  Ch.  612 ;  Depree  y.  Bed- 
borough  y  4  Qiff.  479 ;  or  if  the  contract  goes  off  by  default  on  his  part  such 
as  to  justify  the  vendor  in  considering  that  he  has  repudiated  the  contract : 
Howe  V.  Smithy  27  Ch.  D.  89,  C.  A. ;  and  see  Cornwall  v.  Hensoriy  ri899)  2 
Ch.  710 ;  (1900)  2  Ch.  298,  C.  A. ;  secuSy  where  the  delay  is  accountea  for  by 
the  nature  of  tne  property,  e,g,y  a  reversion  which  has  only  recently  fallen 
into  possession :  Levy  v.  Stogdon,  (1898)  1  Ch.  478  Tper  Stirling,  J.) ;  S,  C, 
(1899)  1  Ch.  5,  C.  A.  And  a  proviso  that  on  default  by  the  purchaser  the 
vendor  may  re-sell  and  recover  any  tleficiency  in  price  as  liquidated  damages 
does  not  prevent  him  from  retaining  the  deposit:  S,  C;  and  see  Essex  v. 
Danielly  L.  E.  10  C.  P.  638. 

Where  the  deposit  remains  in  the  hands  of  the  auctioneers,  the  practice  is 
to  apply  to  them  to  pay  it  into  Court,  and  make  them  Defts  if  they  refuse  ; 
but  if  it  be  a  large  sum  they  may  properly  be  made  Defts  in  the  first 
instance :  Earl  oj  Egmotii  v.  Smithy  6  Uh.  JD.  469. 

Upon  the  (question  whether  a  sum  to  be  paid  by  way  of  deposit  under  a 
general  building  contract  was  recoverable  as  liquidated  damages  or  to  be 
regarded  as  a  penalty,  see  JVallts  v.  Smith,  21  Ch.  D.  243,  C.  A. 

Formerly,  where  the  certificate  was  against  the  title,  a  suit  by  the  pur- 
chaser was  dismissed  on  further  considemtion  (see  Turner  y.  Marriott^  3  Eq. 
744  ;  Johnson  y.  Smiley,  22  L.  J.  Ch.  826;  Bryant  v.  Busky  4  Buss.  1),  with- 
out costs,  and  without  prejudice  to  his  right  to  bring  an  action  at  law  for 
damages;  but  now,  under  the  jurisdiction  to  award  damages,  an  order  may 
be  made  in  favour  of  the  Pit  for  return  of  deposit,  with  interest,  costs  of 
agreement,  and  investigation  of  title,  and  costs  of  action :  Pearl  Life  Ass,  Co, 
V.  Battcnshawy  W.  N.  (93)  123 ;  and  v.  inf,  p.  2266. 

Where  the  vendor,  in  a  compulsory  sale  under  the  Lands  Clauses  Consoli- 
dation Act,  proved  to  have  only  a  partial  interest,  proceedings  in  a  suit  by 
him  for  specific  performance  were  not  stayed  on  the  I)eft*s  motion  :  Oedye  y . 
Commrs.  of  Works,  16  W.  E.  1106 ;  19  L."  T.  82. 

A  deposit  is  prima  fade  to  be  paid  in  cash,  and  in  the  absence  of  evidence 
of  a  custom  to  the  contrary  the  tender  of  a  cheque  even  by  or  of  a  person  in 
credit  is  insufiBcient :  Johnston  y.  BoyeSy  (1899)  2  Ch.  73. 

COSTS. 

Where  the  question  of  title  is  not  the  chief  matter  in  dispute  between  the 

S,rtie3,  the  costs  will,  as  a  rule,  follow  the  result :  Croome  v.  Lediard,  2 
y.  &  K.  293 ;  AbhoU  y.  Sworder,  4  D.  &  S.  448,  459 ;  Uppertony.  Nickolson, 
6  CIl  436;  Nene  Valley  Commrs,  v.  Dunkley,  4  Ch.  D.  1,  C.  A. ;  and  see 
Motiro  y.  Taylor,  3  Mac.  &  G.  713 ;  8  Ha.  61 ;  Lyle  v.  Earl  of  Yarborough, 
Joh.  70 ;  et  sup.  p.  2236. 

Where  a  purchaser's  objections  to  the  title  have  occasioned  the  litigation, 
and  are  overruled,  he  will  be  liable  for  the  costs:  per  James,  L.  J.,  in 
Thillipson  v.  Oxbboji,  6  Ch.  434 ;  Forster  v.  Abraham,  17  Eq.  351 ;  Peter  y. 
mcholls,  11  Eq.  391;  Long  y.  Collier,  4  Buss.  269;  Scoonesy,  Morrell,  1 
Deay.  251 ;  at  least  if  the  objections  are  futile :  Morris  v.  Debenham,  2  Ch.  D. 
547  ;  but  not  if  they  involve  points  of  nicety  or  novelty :  Cruikshank  v. 
Duffin,  13  Eq.  555;  Mullings  v.  Trinder,  10  Eq,  457;  and  the  purchaser 
concurs  in  ta^n^  the  opinion  of  the  Court  (though  dearly  against  him)  in 
the  least  expensive  way:  Radford  v.  Willis,  7  Ch.  7  ;  and  as  to  costs  under 
the  Vendor  and  Purchaser  Act,  1874,  v,  inf  p.  2268. 

Where  the  purchaser  has  by  his  conduct  caused  the  litigation  he  will 
l>e  liable  for  the  costs,  notwithstanding  any  decision  in  his  lavour  on  par- 
ticular points  in  dispute :  Shertoin  v.  Shakspear,  17  Beav.  267,  277 ;  5  D.  M. 
A  O.  617  ;  Peers  v.  Sn^d,  17  Beav.  151. 

And  where  the  vendor  withhold  material  information  he  was  deprived  of 
costs:  Oreenhalgh  v.  Brindley,  (1901)  2  Ch.  324. 

Where  in  a  yendor^s  action  for  lesciBsion  the  purchaser  was  suooessful  on  a 
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counterclaim  for  specific  performance,  lie  was  allowed  to  retain  his  costs  in 
priority  to  a  second  mortgagee  whose  mortgage  was  effected  after  the  con- 
tract  of  sale  but  before  action ;  but  the  omer  was  subject  to  the  rights  of 
a  prior  mortgagee :  Oreen  v.  Sevin,  13  Ch.  D.  689. 

In  a  vendor's  suit,  the  ordinary  rule  (subject  to  the  foregoing  exceptions] 
is  that  costs  are  given  against  the  Pit  up  to  the  time  when  he  has  first  shown 
a  good  title:  per  James,  L.  J.,  mPhillipson  y.  Oibbon,  6  Ch.  434;  and  this 
rule  will  not  be  lightly  departed  from :  WilktTison  v.  Hartley,  15  Beav.  183; 
but  will  not  be  always  followed  where  the  objections  might  have  been 
removed,  if  made  before  the  commencement  of  the  suit :  per  Knight  Bruce, 
L.  J.,  in  Freer  v.  Heasef  4  D.  M.  &  G.  605. 

And  where  fatal  objections  which  might  have  been  known  to  both  parties 
were  taken  late  in  the  course  of  the  suit,  no  costs  were  given,  except  such  as 
had  been  unnecessarily  caused  by  the  vendor :  Phillipaon  v.  Gibbon,  6  CL 
428  ;  and  so,  where  a  fatal  objection  was  taken  very  late,  costs  were  refused 
to  the  purchaser :  Upperton  v.  Nickolson,  6  Ch.  436;  and  see  Weston  v.  Savage, 

10  Ch.  D.  736. 

A  purchaser's  suit,  after  a  certificate  against  the  titie,  was  dismibsed  with- 
out costs:  Maldon  v.  Tyson,  9  Beav.  347  (but  v,  sup,  p.  2267);  secus,  where 
there  had  been  long  delay  and  little  hope  of  completing  the  titie :  Fraser 
y.  Wood,  8  Beav.  339 ;  but  see  Middkton  v.  Magiiay,  2  H.  &  M.  233. 

Where  the  death  of  the  vendor,  intestate  before  completion,  renders  an 
action  for  specific  performance  necessary,  the  costs  of  the  purchaser  and  of 
the  legal  pers.  represve  of  the  vendor  must  be  borne  by  them  respectively, 
but  the  costs  of  an  infant  heir-at-law  have  been  held  to  be  payable  out  of  the 
purchase-money:   Barker  v.    Venables,   13  W.  E.  803;  34  L.   J.  Ch.  420; 

11  Jur.  N.  S.  480 ;  12  L.  T.  79;  Scx)U  v.  /S\,  11  W.  E.  766 ;  S.  C,  13  W.  E 
803,  n. ;  Pureer  v.  Darby,  4  K.  &  J.  41 ;  Hodson  v.  Carter,  1  N.  B,  179; 
7  L.  T.  604  ;  Hanson  v.  Lake,  2  Y.  &  C.  C.  328  (the  decision  in  Midland,  Jtr. 
By,  Co,  V.  Wtatat^mb,  1 1  Sim.  57,  not  being  followed) ;  and  see  Longinotto  v. 
Morss,  26  L.  T.  828. 

But  where  the  vendor  dies,  leaving  a  will  which  makes  the  action  neoes- 
sary,  the  whole  of  the  costs  thus  occasioned  will  fall  on  his  estate :  Purser  ▼. 
Darby,  4  K.  &  J.  41 ;  Wortham  v.  Ld,  Dacre,  2  K.  &  J.  437 ;  Sanderson  v. 
Chadwick,  2  N.  E.  414;  notwithstanding  the  decisions  in  Bannerman  v. 
Clarke,  3  Drew.  632 ;  Hinder  v.  Streeten,  10  Ha.  18 ;  and  Hall  v.  BuskiU,  14 
W.  E.  495 ;  14  L.  T.  246 ;  except  in  the  case  of  lands  taken  under  the  JjBLois 
Clauses  Consolidation  Act,  where  no  costs  were  given :  L,  &  S.  W,  By,  Co.  v. 
Bridger,  4  N.  E.  261  ;   12  W.  E.  948. 

Where  a  Deft  claimed  under  an  alleged  prior  contract,  a  decree  was  made 
with  costs  in  favour  of  the  Pit,  but  it  was  ordered  that,  as  between  the  X)«fts 
the  costs  should  be  wholly  borne  by  the  party  making  the  claim :  WiUi.h  v. 
!/  homson,  L.  E.  20  Eq.  744 ;  44  L.  "J.  Ch.  527. 

Where,  after  a  suit  for  specific  performance,  the  Pit,  being  vendor,  to  protect 
his  rights  opposed  various  bills  in  Parliament,  and  then  an  arrangement 
was  made  to  pay  principal,  interest,  and  costs,  it  was  held  that  the  ].farlia- 
mentary  costs  were  included :  Cooper  v.  L.  C,  &  D.  By.  Co  ,  17  L.  X  283. 

Costs  were  ordered  to  be  paid  by  the  Pit  where  relief  was  obtained  before 
the  day  on  which  the  suit  was  commenced,  though  the  Pit's  pleading  (bill't 
had  been  prepared :  Chester  y.  Met,  By,  Co.,  13  W.  E.  333 ;  11 X.  T.  699. 

And  as  to  the  costs  generally,  see  Dan.  Ch.  Pr.  976,  1134 ;  Dart,  V.  &  P. 
1266  et  seq, 

(ill.)  COHPENaATION  OB  ABATEMENT. 

1.  Inquiiy  as  to  Titky  and  if  Title  not  shoicn  to  Party  Inquiry 

if  such  Part  be  material. 

Let  the  following  &c. — 1.  An  inquiry  whether  the  Pit  can  make  to 
the  Deft  a  good  title  to  the  estate  in  question  agreed  to  be  purchased 
by  him,  or  to  any  and  what  part  thereof ;  2.  And  in  case  it  shall 
appear  that  the  Fit  can  make  a  good  title  to  part  of  the  aaid  estate» 
then  an  inquiry  whether  Buch  part,  if  any,  ol  the  aaid  estate  aa  to 
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wliicli  the  Pit  cannot  make  a  good  tide  be  material  to  the  enjoyment 
of  the  remainder ;  and  if  not  what  deduction  ought  to  be  made  from 
the  purchase-money  in  respect  thereof. — Evance  y.  Hogg^  M.  B.^ 
25  Nov.  1805,  A.  440. 


2.  Specific  Performance^  trith  Abatement  for  deficient  Interest. 

"  Dbclarb  that  the  Pit  is  entitled  &c.  [Form  2,  p.  2206]  to  the 
extent  of  all  the  interest  of  S.  in  the  pleadings  named  in  the  property 
comprised  in  the  said  agreement,  being  the  said  S.'s  estate  therein 
for  the  life  of  W.  in  the  pleadings  named,  and  such  estate  by  the 
curtesy  as  he  may  become  entitled  to  therein,  with  a  proportionate 
abatement  of  the  purchase-money  in  respect  of  the  interest  of  the  wife 
of  the  said  8.  therein,  and  adjudge  &c. ;  And  Let  an  inquiry  be  made 
what  is  the  amount  to  be  paid  by  the  Pit  for  the  purchase-money  of 
the  said  property  comprised  in  the  said  agreement  in  respect  of  the 
interest  of  the  said  S.  having  regard  to  the  declaration  aforesaid.'' — 
Account  of  rents  and  profits  against  Deft,  and  directions  for  deduction 
of  the  amoimt  and  payment  of  the  balance  by  the  Pit,  and  for  convey- 
ance by  the  Deft  free  from  incumbrances. — Barnes  v.  Wood,  Y.-C.  J., 
29  June,  1869,  A.  2078  ;  8  Eq.  424. 


3.  TAe  like — Titk  goody  subject  to  Bequisitions — Inquiry  as  to  Expen^ 
diture  by  Vendor — Mortgage  to  be  executed  by  Purchaser. 

This  action  coming  on  for  trial  &c..  Declare  that  the  agreement 
dated  &c.  for  the  purchase  by  the  Deft  of  &c.  ought  to  be  specifically 
performed  and  carried  into  execution,  but  the  Pit  is  to  give  compensa- 
tion in  respect  of  the  allowance  or  reduction  in  the  pleadings  mentioned 
of  £ —  per  ann.  from  &c.  to  &c.  out  of  the  rent  of  the  parsonage  farm, 
part  of  the  said  estate ;  And  order  and  adjudge  the  same  accordingly. 
Declare  that  a  good  title  has  been  shown  to  the  said  estate  subject  to 
the  Pit  fulfilling  what  he  has  engaged  to  do  in  his  answers  to  the 
Deft's  requisitions ;  Let  Pit's  costs  of  action  be  taxed  &c. ;  Compute 
interest  on  purchase-money ;  Let  the  following  account  and  inquiry  be 
taken  and  made,  that  is  to  say : — (1.)  An  account  of  rents  and  profits  of 
the  said  estate  received  by  the  Pit  or  by  any  other  person  &o.  since  &o. ; 
(2.)  An  inquiry  whether  any  and  what  expenses  have  been  incurred  on 
the  works  done  by  the  Pit  to  the  said  estate  under  the  order  dated  &o. ; 
liOt  what  shall  appear  to  have  been  received  by  the  Pit  upon  the  said 
account  of  rents  and  profits  be  deducted  from  the  said  purchase* 
money,  interest  and  oosts  as  aforesaid,  and  what  shall  appear  to  have 
1>een  expended  by  the  Pit  under  the  said  inquiry  be  added  to  the  said 
purchase-money,  interest  and  costs,  and  the  balance  due  to  the  Pit  be 
oertified ;  Let,  upon  the  Pit  executing  a  proper  conveyance  of  the  said 
estate  to  the  Deft  at  the  expense  of  the  Deft  according  to  the  said  agree* 
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ment,  or  to  wliom  lie  shall  appoint,  such  conyeyance  to  be  settled  &c.  in 
case  the  parties  differ,  and  the  Deft  executing  a  proper  mortgage  of  the 
said  estate  to  secure  £ —  with  interest  as  aforesaid  at  the  expense  of 
the  Deft,  such  mortgage  to  be  settled  &c.,  the  Deft  0.  D.  pay  to  the 
Pit  A.  B.  the  balance  which  shall  be  certified  to  remain  due  to  him  in 
respect  of  such  purchase-money,  interest  and  costs. — Davenport  t. 
CharaUy,  Kay,  J.,  6  Feb.  1886,  A.  455 ;  S.  C,  54  L.  T.  372. 


4.  Specific  Perfarmancey  with  Abatement  for  deficient  Parcek. 

Declare  Pit  entitled  to  specific  performance  &o.,  '^and  to  an  abate- 
ment from  the  residue  of  the  purchase-money  and  interest,  but  to  the 
amoimt  only  of  what  would  be  the  value  of  the  deficiency  of  the  soil  in 
the  pleading^  mentioned  covered  with  wood,  after  deducting  the  value 
of  the  wood  thereon,  and  adjudge  the  same  accordingly;  And  Let  such 
abatement  be  settled  by  the  Judge." — Directions  for  computation  of 
interest  and  conveyance,  ^c-^Hill  v.  Buckley,  M.  B.,  24  Jan.  1811, 
A.  1333 ;  17  Yes.  394. 


6.  Specific  Performance  of  Agreement  for  a  Lease,  with  Abatement. 

Declare  that  the  Pits  are  entitled  to  a  specific  performance  by  the 
Deft  of  the  agreement  constituted  by  the  memorandum  and  letter  in. 
the  pleadings  mentioned-  to  the  extent  of  the  Deft's  interest  in  the  pre- 
mises comprised  in  the  said  agreement,  with  an  abatement  of  one 
moiety  of  the  rent  to  be  reserved  in  respect  thereof,  and  order  and 
adjudge  same  accordingly ;  And  Let  the  Deft  S.  execute  a  lease  of  the 
said  premises  for  the  term  in  the  said  agreement  mentioned  to  the 
Pits  W.  and  J.  B.,  according  to  the  foregoing  declaration,  such  lease 
to  be  settled  by  the  Judge ;  And  Let  the  Pits  execute  to  the  Deft  a 
coimterpart  of  the  said  lease. — ^Deft  to  pay  Pits'  costs  of  the  action. — 
Burrow  v.  Scaminell,  V.-O.  B.,  3  Dec.  1881,  A.  2295  ;  S.  C,  19  Cfh.  D. 
175. 


6.  Specific  Performance,  tcith  Abatement,  for  defect  of  IWfe,  and 
Misrepresentation  as  to  Working  JEapenses  of  Colliery, 

Let  the  Defts  specifically  perform  the  agreement,  dated  the  —  day 
of  —  in  the  pleadings  mentioned,  but  subject  to  the  following  inqmries 
as  to  whether  or  not  any  abatement  shbuld  be  allowed  in  thfipnrrhnnri 
money  in  the  said  agreement  mentioned ;  And  Let  the  following 
1.  An  inquiry  whether  a  good  title  pursuant  to  the  said  agreement 
be  made  to  the  A.  Colliery  in  the  pleadings  mentioned,  and  if  not 
whether  any  and  what  abatement  ought  to  be  allowed  in  the  purchase- 
money  in  respect  of  any  defect  in  such  title ;  2.  An  inqniiT  whetber 
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the  amount  in  yalae  of  the  stores  used  by  the  Pits  and  their  partner 
the  late  T.  P.  for  the  thirteen  lunar  months  of  the  year  — ,  commencing 
and  terminating  as  in  the  pleadings  mentioned,  at  the  several  steam 
coal  collieries  sold  by  them  to  the  Defts,  in  working  and  placing  in 
wagons  the  coals  raised  at  the  same  collieries  during  the  same  period 
exceeded,  to  any  and  what  amoimt,  the  value  set  forth  in  the  cost  book 
for  that  year ;  and  if  so  what  allowance  ought  to  be  made  to  the  Defts 
by  way  of  abatement  from  the  purchase-money  in  respect  of  the 
increased  cost  of  working  and  placing  in  wagons  the  coal  worked  in 
the  said  collieries ;  And  Let  such  sum  or  sums,  if  any,  as  shall  be 
allowed  to  the  said  Defts  on  the  said  inquiries  be  deducted  from  the 
purchase-money  agreed  to  be  paid  by  them  for  the  purchase  of  the  said 
collieries ;  And  Let,  3,  an  account  be  taken  of  what,  after  such  deduc- 
tions, if  any,  is  due  to  the  Pits  in  respect  of  the  balance  of  the  said 
purchase-money,  with  interest  at  the  rate  of  5  p.  c.  per  ann.  from  the 
respectiye  times  when  the  same  became  payable  under  the  agreement 
dated  &c.,  regard  being  had  to  the  payments  already  made.  His  Lord- 
ship reserving  until  further  consideration  (the  question)  whether 
interest  should  be  calculated  at  £10  p.  c— Adjourn  &c. — Powell  v. 
EUiott,  L-  a,  2  Aug.  1870,  B.  2531 ;  10  Oh.  426. 

For  decree  declaring  the  Pit  entitled  to  specific  performance  so  far  as 
regarded  the  reversion  and  remainder  in  fee  simple  expectant  on  the  death  of 
C.  in  the  premises,  and  to  a  conveyance  of  such  reversion  or  remainder  with 
compensation  out  of  the  {personal  estate  of  a  testator  in  respect  of  C.'s  life 
interest  in  the  same  premises,  and  to  a  lien  on  a  sum  of  stock  standing  in  the 
names  of  the  Defts,  &e  trustees,  for  the  amount  of  such  compensation ;  and 
directing  an  inquiry  what  was  tiie  amount  of  such  compensation  and  pay- 
ment thereof,  with  interest  by  the  Defts,  the  exors;  and  that  upon  such 
payment  being  made,  the  Defts  should  be  at  liberty  to  transfer  the  stock  and 
pay  the  dividends  thereon  into  Court,  &c.,  see  Barker  v.  Cox^  V.-C.  B.,  24  Nov. 
1876,  B.  2111 ;  4  Ch.  D.  464. 

For  inquiry  as  to  damages,  v,  sup,  p.  2207 ;  and  for  order  for  payment  of 
a  sum  by  way  of  assessed  damages,  v.  inf.  p.  2270. 


NOTES. 

ChmpeMotum  or  AhaUment  at  inBtance  of  Purchiuer,'] — ^Wherea  vendor  pro- 
poses to  convey  an  estate  as  owner  of  the  fee  simple,  and  it  turns  out  that  he 
IB  only  entitled  to  a  partial  interest  in  it,  the  Court  can,  and  in  a  proper  case 
will,  at  the  suit  of  the  purchaser,  insist  on  the  vendor  making  good  his  agree- 
ment to  the  extent  to  which  he  is  able  to  make  it  good,  and  he  must  suomit 
to  an  abatement  of  the  consideration  according :  Castle  v.  Wilkinsony  5  Ch. 
5d4 ;  Barker  v.  Cox,  4  Ch.  D.  464 ;  Barnes  v.  Wood,  8  Bq.  424 ;  NeUhorpe  v. 
Holffote,  1  Coll.  203;  Mortlock  v.  Btdler,  10  Ves.  306,  316. 

And  so  also  if  the  vendor  can  only  convey  a  part  of  the  land  comprised  in 
the  agreement:  Hill  v.  Buckley,  17  Yes.  304,  f^orm  4,  «up.  p.  2260. 

And  where  a  vendor  was  only  entitled  to  an  undivided  moiety,  the  purchase- 
money  was  abated  one-half :  Hooper  v.  Smart,  18  £q.  683 ;  and  similarly  the 
rent  in  the  case  of  a  lease :  Burrow  v.  Scammell,  19  Ch.  D.  175 ;  see  Form  5, 
0up.  p.  2260. 

And  generally  where  there  is  a  difference  capable  of  being  ascertained 
between  what  is  promised  and  what  can  be  performed,  the  Court  may 
measure  the  difference,  and  decree  specific  performance  with  compensation : 
Zard  Brooke  v.  BounthwaUe,  5  Ha.  298,  303,  304 ;  Powell  v.  Elliott,  10  Ch. 
424,  Fonn  6,  9up.  p.  2260. 
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The  juiisdiction  to  grant  this  relief  is  grounded  on  the  equitable  estoppel 
referred  to  in  Mortlodc  v.  Butter ^  10  Ves.  292,  315,  viz.,  that  **a  yenaor 
representing  and  contracting  to  sell  an  estate  as  his  own  cannot  afterwards 
be  heard  to  say  that  he  has  .not  the  entirety  "  :  Buddy.  LciscdleSt  (1900)  I  Ch. 
815,  818;  and  as  to  the  origin  of  the  jurisdiction  and  the  unwillingneas  of 
the  Court  to  extend  it,  see  S,  C,  and  Cato  v.  Thompson^  9  Q.  B.  D.  618  (per 
Jessel,  M.  E.). 

But  compensation  will  not  be  allowed  where  the  purchaser  knows  what  he 
is  really  purchasing :  Castle  y .  Wilkiruon,  5  Ch.  534 ;  Be  Edwards  and  StfJees,  62 
L.  T.  445 ;  ffopcra/t  y.  H,,  76  L.  T.  341  (though  the  purchaser  may  m  such 
case  elect  to  take  a  conyeyance  of  what  tne  yendor  can  conyey  at  the  original 
price:  Maw  y.  Topham,  19  Beav.  576); 

— nor  where  a  clear  and  distinct  statement  has  been  made  by  the  auctioneer 
at  the  sale  (though  not  heard  by  the  purchaser)  correcting  a  material  mis- 
description in  the  particulars :  Be  Hare  and  O^More,  (1901)  1  Ch.  98,  following 
Mauser  v.  Backy  6  Ha.  443 ; 

— nor  where  the  amount  of  compensation  cannot  be  duly  ascertained: 
Westmacott  y.  BohinSy  4  D.  F.  &  J.  390 ;  e,g,y  where  the  defect  arises  from 
the  existence  of  restrictive  covenants :  Cato  v.  Thompson y  9  Q.  B.  D.  616,  618, 
C.  A. ;  Budd  v.  LascetteSy  sup. ; 

— nor  where  the  actuaJ  subject-matter  is  substantially  different  from  fiiat 
stated  in  the  contract :  Budd  y.  LascelleSy  sup. ; 

— nor  in  lieu  of  an  indemnity  against  an  outstanding  charge :  Bainhridgt 
v.  Kinnairdy  32  Beay .  346 ; 

— nor  after  rescission  according  to  the  terms  of  the  agreement :  Mawson  t. 
Fletcher y  6  Ch.  91 ;  when  the  purchaser  has  had  due  opportunity  of  electing 
to  complete  without  it :  Dudddl  v.  Simpson  y  2  Ch.  102 ;  Cordingley  v.  Che&e* 
horoughy  4  D.  F.  &  J.  379 ; 

— nor  (eemble)  in  general  where  the  exercise  of  the  jurisdiction  would  involve 
great  hardship  on  uid  vendor :  Budd  v.  LascelleSy  sup. 

Compensation  at  instance  of  Vendor.^ — An  agreement  may  be  enforced  at 
the  instance  of  the  vendor  on  payment  of  compensation  for  trifling  defects 
if  the  purchaser  will  obtain  substantially  what  he  bargained  for,  and  the 
defects  can  be  fairly  valued:  Dyer  v.  Hargrave,  10  Ves.  505 ;  e.g.,  compen- 
sation may  be  made  for — 

— small  annual  charges :  Halsey  v.  Granty  13  Ves.  73 ;  HomiUow  v.  Shirley, 
lb.  81 ; 

— ambiguous  covenants  on  sale  of  leaseholds :  NouaiUe  v.  Flight,  7  Beav. 
521; 

— tithes,,  where  the  desire  to  obtain  the  premises  tithe-free  was  not  tlie 
main  inducement  of  the  purchase :  Smith  v.  Tolcher,  4  Buss.  302 ;  Biiths  v. 
Lord  Bohehy,  2  Sw.  222  ;  Howland  v.  N orris,  1  Cox,  59  ; 

— bad  condition  of  house  and  farm :  Dyer  v.  Hargravey  10  Ves.  805 ; 

— sembhy  mistake  in  the  proportion  of  lands  of  different  tenures :  JBndtem 
V.  Cook,  13  Eq.  417 ; 

— mistake  of  one  quarter  in  measurement,  where  the  error  was  not 
material :  King  v.  Wilson,  6  Beav.  124 ; 

— no  title  to  six  out  of  seventeen  thirtieths,  where  the  purchasers  knew 
that  there  was  a  doubt  as  to  the  title :  English  v.  Murray,  49  L.  T.  35 ;  ^ 
W.  B.  84; 

—considerable  deficiency  of  quantity,  but  not  affecting  the  substanee  of 
the  bargain :  Be  Fawcett  and  HolmeSy  42  Ch.  D.  150,  C.  A. ; 

— misstatement  of  quantity  of  land  sold  subject  to  re-admeasoremeiLi : 
Flewitt  v.  Walker,  33  W.  R.,  894 ;  53  L.  T.  287 ; 

— misdescription  of  a  road  as  "  made  up  and  sewered,''  contrary  to  ^ 
fact :  Be  Chifferiely  C.  v.  Watson,  40  Ch.  D.  45 ; 

On  the  other  hand,  compensation  will  not  be  ordered  for  a  patent  Tatiatm 
from  the  description :  Dyer  v.  Hargrave,  10  Ves.  305 ;  and  see  Re  Amofd,  A» 
V.  A.,  14  Ch.  D.  270,  C.  A. ;  Jacobs  v.  Bevell,  (1900)  2  Ch.  858; 

— nor  for  difference  of  tenure,  as  freehold  for  copyhold:  Ayles  v.  CVav  1^ 
Beav.  23 ;  or  underlease  for  lease :  Madeley  v.  Booth,  2D.  &  S.  718  ;  but  ms 
Waring  v.  Scotland,  36  W.  B.  756 ;  57  L.  J.  Ch.  1016 ;  69  L.  T.  132  ; 

— nor  where  the  particulars  omitted  to  state  that  the  property  ma  sailed 
to  a  ground  rent :  Jones  v.  Bimmer,  14  Oh.  D.  588 ; 
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—www,  where  the  vendor  only  contracted  to  sell  **  all  his  interest "  in  the 
lease:  Waring  v.  Scotland,  67  t.  J.  Oh.  1016;  69  L.  T.  182 ;  36  W.  B.  766; 
or  the  purchaser  has  notice  that  the  property  is  held  under  a  derivative 
lease:  Camberwell,  &c,  Bldg,  Soc,  v.  Holloway,  13  Oh.  D.  754; 

—nor  for  want  of  title  to  a  strip  of  land  between  a  house  and  a  road : 
Perkins  v.  Ede,  16  Beav.  193 ;  or  undivided  shares  in  a  substantial  part  of  the 
land :  Re  Arnold,  A,  v.  A.,  14  Oh.  D.  270,  0.  A. ; 

—nor  where  the  title  was  shown  only  to  4a.  3r.  out  of  6a.  Ob.  26p.  and 
the  remaining  portion  was  material  to  the  enjoyment  of  the  property :  Jacobs 
V.  Bevell,  (1900)  2  Oh.  858 ; 

— nor  for  prejudicial  rights  over  four  and  a  half  out  of  thirty  acres: 
Shackleton  v.  Stddiffe,  1  D.  &  S.  609 ;  or  over  a  jetty  sold  with  a  wharf : 
Peers  v.  Lambert,  7  Beav.  646 ; 

— ^nor  for  defects  in  the  security  for  redeemed  land-tax :  Coon  v.  Coventon, 
31  Beav.  378 ; 

— nor  for  restrictive  covenants  rendering  the  title  not  **  marketable  "  :  Cato 
V.  Thompson,  9  Q.  B.  D.  616,  0.  A. 

— nor  where  there  has  been  misrepresentation  calculated  seriously  to  mis- 
lead a  purchaser :  Dimmock  v.  Hallett,  2  Oh.  21 ;  Stewart  v.  Alliston,  1  Mer. 
26,  34 ;  Brewer  v.  Broum,  28  Oh.  D.  309 ;  Be  Terry  and  White,  32  Oh.  D,  14, 
C.  A. ;  Jacobs  v.  Bevell,  sup, ; 

— nor  where  the  amount  of  compensation  cannot  be  properly  ascertained : 
Lord  Brooke  v.  Rounthioaite,  6  Ha.  298 ; 

—nor  so  as  to  compel  the  purchaser  to  accept  three-sevenths  instead  of  the 
whole  of  a  piece  of  ground  forming  an  important  part  of  the  purchase :  Be 
Arnold,  A.  v.  A.,  14  Oh.  D.  270,  0.  A. ; 

— nor,  in  general,  where  the  vendor  cannot  substantially  give  to  the  pur- 
chaser tib&t  which  he  a^eed  to  buy :  Jacobs  v.  Bevell,  (1900)  2  Oh.  868. 

And  as  to  the  materiality  in  applying  these  decisions  of  conditions  of  sale 
providing  for  or  excluding  compensation,  see  Jacobs  v.  Bevell,  sup,,  and  v.  inf. 

Waiver  of  Bight,"] — ^The  right  to  compensation  may  be  waived  by  either 
party,  either  ei^pressly  or  by  conduct ;  as  by  the  purchaser  taking  possession 
and  accepting  the  title :  Burnell  v.  Bromn,  1  J.  AW.  168 ;  or  paying  purchase- 
money  and  exercising  acts  of  ownership :  Be  Oloag  and  Miller^s  Contract, 
23  Oh.  D.  320 ;  or  by  the  vendor  turning  the  purchaser  out  of  possession : 
Knatchbull  v.  Grubber,  3  Mer.  125;  but  not  necessarily  by  the  purchaser 
taking  a  conveyance :  Be  Perriam,  P.  v.  P.,  49  L.  T.  710 ;  32  W.  E.  369 ;  and 
V.  t»/^p.  2294. 

Condition  as  to  Compensation,'] — A  condition  providing  for  compensation 
for  any  error  or  misstatement  in  the  particulars  of  sale  applies  to  accidental 
slips,  not  to  material  misrepresentations:  Dimmock  v.  Hallett,  2  Oh.  21,  29; 
lU  Fawcett  and  Holmes*  Contract,  42  Oh.  D.  150,  0.  A. ;  approving  Flight  v. 
Booth,  1  Bing.  N.  0.  370,  377  ;  Be  Arnold,  A.  v.  A,,  14  Oh.  D.  270,  0.  A. ; 
and  see  Jacobs  v.  Bevell,  (1900)  2  Oh.  858 ; 

— ^and  therefore  was  not  enforced  at  the  vendor's  instance  in  the  case  of  a 
difference  of  tenure :  Ayles  v.  Cox,  16  Beav.  23 ;  or  of  prejudicial  easements : 
Shackleton  v.  Sutdiffe,  1  D.  &  S.  609 ; 

— or  of  an  omission  on  an  essential  point;  e,g,,  to  state  that  a  wall,  de- 
scribed as  bounding  the  property,  did  not  in  isici  form  part  of  the  property : 
JBrewer  v.  Brown,  28  Oh.  D.  309 ; 

— nor  where  the  estate  sold  was  subject  to  an  easement  respecting  which 
miflertatementswere  made  in  the  auction  room :  Heywood  v.  Malkdieu,  26  Oh* 
D.  357; 

— ^nor,  at  the  instance  of  the  purchaser,  where  the  vendor,  without  fraudu- 
lent intent,  omitted  to  state  that  the  usual  paving  notice  had  been  served  by 
^lie  local  authority  in  respect  of  works  the  expense  whereof  did  not  become  a 
charge  on  the  premises  until  after  the  completion  of  the  purchase :  Be  Leyland 
€Mt*d  Taylor,  (1900)  2  Oh.  626 ; 

— nor  does  it  apply  to  a  defect  of  title :  DebenJiam  v.  Strawbridge,  (1901)  2 
Oh.  98; 

— ^but  such  a  condition  was  enforced,  at  the  instance  of  the  purchaser,  for  the 
^beence  of  a  right  of  renewal  of  a  customary  lease :  Painter  v.  Newby,  11  Ha. 
2S6 ;  or  for  a  misstatement  as  to  rent :  Cann  v.  C,  3  Sim.  447 ;  or  the  time  when 
^lie  reversion  would  fall  in,  even  though  the  purchaser  was  aware  of  the  mis- 
statement :  LeU  T.  BandaUf  49  L.  T.  71 ;  or  a  mistake  as  to  acreage,  though 
TOi..  m.  7  a 
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the  piirchaser  was  in  possession:  Re  Aeptnalls  and  PoweU,  60  L.  T.  59o; 
secusy  for  a  mistake  amounting  to  one-hialf  of  the  acreage :  E,  Durham  v. 
Legardy  34  Beav.  611 ;  or  a  bond  fide  error  as  to  *'  estimated  "  annual  value: 
Re  Hwrlhalt  and  Chaytor^  57  L.  J.  Ch.  421 ;  or  where  an  underlease  was 
described  as  a  lease,  but  the  particulars  showed  that  a  derivative  lease  vsub 
meant:  Camherwell,  &c,  Bldg,  Soc,  v.  Holloway^  13  Ch.  D.  754;  or  where  the 
misdescription  did  not  affect  the  substance  of  the  subject-matter  purohaeed: 
Be  FawceU  and  Holmes,  42  Ch.  D.  150,  C.  A. 

A  misdescription  within  the  meaning  of  a  condition  as  to  oompensation 
may  also  be  a  defect  of  titie  justifying  rescission  under  another  condition : 
Ashhumer  v.  Sewdl,  (1891)  3  Ch.  405. 

A  condition  that  no  compensation  be  allowed  in  respect  of  errors  or  mis- 
statements may  be  enforced  by  a  vendor  in  respect  of  small  errors  or  in- 
accuracies, not  of  reckless  and  careless  statements :  Whittemort  v.  W.,  8  Eq. 
603;  Portman  v.  Mill,  2  Buss.  570;  nor  of  misstatement  of  a  material 
character :  Jacobs  v.  Revell,  sup,  (where  an  insufficient  possessory  title  was 
shown  to  a  substantial  part  of  tiie  property  bordering  on  a  lake  on  a  common} ; 
though  it  may  preclude  a  purchaser  from  obtaining  specific  performance  wiUi 
compensation,  as  being  ultra  the  contract :  Cordingley  v.  Cheesebrough,  4  D. 
F.  &  J.  379;  and  see  ^  Terry  and  WhUe,  32  Ch.  D.  14;  Jacobs  v.  ReveO^ 
sup. 

Compensation  after  Completion  or  Conveyan4X,'] — A  contract  providing  for 
compensation  is  not  necessanly  put  an  end  to  by  the  acceptance  of  a  convey- 
ance :  Re  Turner  and  Skelton,  13  Ch.  D.  130  (defect  of  quantity  not  discovw- 
able  before  conveyance);  Palmer  v.  Johnson,  13  Q.  B.  D.  351,  C.  A.  (mis- 
'statement  as  to  rental  value),  approving  Cann  v.  (7.,  3  Sim.  N.  S.  447,  and 
Bos  V.  Helsham,  L.  R.  2  Ex.  72 ;  and  not  following  Manson  v.  Thatirr,  7 
Ch.  D.  620,  and  Allen  v.  Richardson,  13  Ch.  D.  524. 

And  whether  the  vendor  can  after  completion  be  held  liable  for  an  innooect 
misrepresentation  made  by  the  auctioneer,  qucere:  see  BreU  y.  Clowtfr, 
5  C.  P.  D.  376. 

But  where  there  is  no  such  contract,  compensation  cannot  be  claimed  after 
conveyance  in  respect  of  a  defect  of  titie  which  might  have  been  discovered : 
Clayton  v.  Leech,  41  Ch.  D.  103,  C.  A.  (approving  Besley  v.  B.,  9  Ch.  D.  lOS); 
or  errors  of  description  in  the  particiuars :  Greswolde-Williams  y.  Bameh^, 
83  L.  T.  708. 

Nor,  semble,  unless  there  has  been  fraud  or  breach  of  some  contract  at 
warranty  contained  in  the  conveyance:  Joliffe  v.  Baker,  11  Q.  B.  D-  255; 
Greswolde- Williams  v.  Barneby,  sup,  ;  but  see  Palmer  y,  Johnson,  13  ^  B.D. 
351,  356,  359,  C.  A. 

But  a  purchaser  was  entitied  after  completion  to  compensation  in  respeet 
of  a  material  misstatement  as  to  timber,  though  made  without  intentioii  to 
deceive:  Phelps  v.  Wliite,  5  L.  E.  Ir.  318 ;  7  L.  E.  Ir.  160. 

Questions  of  compensation  must  be  put  in  issue  on  tiie  pleadings :  Caaarnqf*  r 
y.  Strode,  2  My.  &  K.  730. 


(IV.)  THE  VENDOR  AOT)  PtTBOHASSB  ACT,  1874. 

1.  EequisUiam  declared  mffidently  atmoered  and  Cfood  Title 

XTpon  the  application  &o.y  Deolare  that  the  pnrchaser's  reqiiiflii 
and  objections  in  respect  of  the  titie  of  the  above-mentioned 
ments  and  premises,  and  in  particular  those  numbered  —  and  — ^ 
been  sufficiently  answered  by  the  vendors,  and  that  a  good  title  oul  W 
shown  to  Lot  —  at  the  sale  by  auction  of  the  premises  on  the  —  of  — ^ 
in  accordance  with  the  particulars  and  conditions  of  sale. — 1 
to  pay  applicant's  costs  of  the  application^  to  be  taxed  &c. — R$ 
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rough,  Lynn  and  Sexton^  M.  B.,  25  Nov.  1876,  A.  1929  ;  a£Pd.  5  Ch.  D. 
601.  0.  A. 

Where  the  title  is  not  shown  the  summons  is  simply  refused,  as  in  Form  5, 
Vol.  L,  «ip.  p.  817;  Be  Foster  and  Lister,  M.  E.,  21  April,  1877,  A.  794;  6 
Ch.  D.  87. 

For  forms  of  summons  under  the  Act,  see  D.  0.  F.  1201  ef  nq. 


2.  Declaration  of  Titk, 

XJpox  the  application  &c. — "  This  Court  is  of  opinion  that  the  word 
'heirs'  contained  in  the  ultimate  limitation  under  the  will  &c.  is  a 
*word  of  limitation  and  not  of  purchase,  and  that  the  said  W.  is  there- 
fore entitled  to  a  contingent  remainder  in  fee  simple  in  the  real  estate 
comprised  in  the  said  contract,  and  that  the  vendors  can  make  a  good 
title  thereto." -/2«f  White  and  Hindle,  V.-O.  M.,  8  Dec.  1877,  A.  794  ; 
7  Oh.  D.  201. 

For  declaration  that  no  succession  duty  would,  upon  the  death  of  M.,  be 
payable  by  the  vendors,  or  any  person  claiming  title  under  them,  in  respect 
of  the  hereditaments  comprised  in  the  contract,  see  Re  Cooper  and  Allen, 
M.  B.,  18  Dec.  1876,  A.  2107  ;  4  Ch.  D.  802. 


3.  Objection  overruled — Costs  according  to  the  Agreement. 

Upoir  the  application  &c.,  and  ''  the  Judge  being  of  opinion  that  the 
objection  which  has  been  raised  by  the  appUoant,  that  the  power  of  sale 
contained  &c.  is  not  exerciseable  as  regards  the  premises  the  subject  of 
the  above-mentioned  contract  during  the  life  of  the  above-named  M., 
is  not  valid.  Let  such  objection  be  overruled ;  And  Let  the  costs  of  the 
applicant  and  of  the  said  0.,  M.,  L.,  and  M.,  of  and  incident  to  this 
application,  be  borne  and  paid  in  manner  in  that  behalf  provided  by 
the  8th  clause  of  the  above-mentioned  contract." — Re  Monins^  Y.-O.  H. 
at  Chambers,  4  Dec.  1876,  A.  2058. 


4.  Objections  declared  Invalid — Compensation  according  to  Contract, 

Deglabjb  that  the  objection  of  C.  D.,  the  purchaser  under  the  above- 
mentioned  contract,  to  the  title  of  the  vendors  to  the  hereditaments 
comprised  in  such  contract  on  the  ground  of  the  covenant  in  the  inden- 
ture dated  &o.,  that  X.,  on  erecting  any  building  on  the  plot  of  land 
therein  comprised,  should  only  erect  messuages  or  dwelling-houses 
thereon  well  built,  and  the  same  in  the  frontage  to  T —  Street  should 
1>e  of  a  good  kind  and  not  less  than  three  stories  high,  and  of  the  same 
beig^ht  as  the  buildings  then  on  the  adjoining  land,  is  not  a  valid 
objection,  as  such  covenant  only  relates  to  buildings  erected  by  the 
said  A.  B. ;  And  Declare  that  the  objection  of  the  said  purchaser  to 
perform  the  said  contract  on  the  ground  that  the  property  thereby 
iigTOod  to  be  sold  is  therein  described  as  containing  1,372  square  yards, 
Blthong^h  the  same  in  fact  contains  only  1,033  square  yards  or  there- 

7g2 


2266  Specific  Performance.  [chap,  l 

abouts,  is  not  a  valid  objection ;  And  Declare  that,  notwithstanding 
the  aforesaid  objections,  the  said  purchaser  ought  specificallj  to  pe^ 
form  the  said  contract,  and  that  he  is  entitled,  in  respect  of  the  aforesaid 
misdescription,  to  compensation,  such  compensation  to  be  ajscertained 
in  manner  provided  by  the  said  contract. — Costs. —i^e  Fawceti  and 
Holmes,  North,  J.,  11  Feb.  1889,  A.  403 ;  S,  C,  42  Ch.  D.  150,  C.  A. 


6.  Construction  of  Contract,  Specific  Performance  of  which  cannot  be 

enforced. 

Deolabe  that,  according  to  the  true  construction  of  the  contract  for 
a  lease,  dated  &c.,  the  term  to  be  granted  should  commence  on  &c, 
the  day  on  which  possession  was  given  to  the  applicant,  and  that  the 
respondent,  L.,  is  not  entitled  to  have  inserted  in  the  lease  any  covenant 
on  the  part  of  the  lessee  to  reside  on  the  premises  to  conduct  the 
business  personally,  and  not  to  assign,  underlet,  or  part  with  possessioa 
without  licence,  or  any  power  to  re-enter  except  for  non-payment  of 
rent. — Re  Lander  and  Bagletfs  Contract,  Ohitty,  J.,  2  July,  1892,  B. 
837;  S,  C,  (1892)  3  Oh.  41. 


6.  Title  not  made  out — Return  of  Deposit — Paymmt  of  Interest  and 
Coats  of  investigating  Vendor^ s  Title — Sect.  9. 

Upon  the  appeal  of  A.  B.  &c.  {purchaser)  [Let  the  order  dated  &c 
be  reversed ;  And]  Declare  that  0.  and  D.,  the  vendors,  have  not  shown 
a  good  title  to  the  hereditaments  comprised  in  the  contracts  dated  &c ; 
And  Let  the  said  C.  and  D.  repay  to  the  said  A.  B.  £ — ,  the  aggregate 
of  his  deposits,  together  with  interest  thereon  at  the  rate  of  4  p.  c 
per  ann.,  from  &c.  [date  of  payment  of  deposits']  until  repayment;  And 
Let  the  said  0.  and  D.  pay  to  the  said  A.  B.  his  costs  of  inveetigatinf 
the  title  of  the  said  hereditaments  and  of  and  occasioned  by  the  *8aid 
appeal  to  be  tcLced  by  the  taxing  master. — Re  Hargreaves  and  7%Mp- 
son,  0.  A.,  28  May,  1886,  A.  823 ;  32  Gh.  D.  454,  G.A.;  Re  MarsUl 
and  Salt's  Contract,  Byrne,  J.,  2  May,  1900,  B.  1688;  (1900)  2  Cb- 
202. 


7.  The  like — Costs — Appeal. 

XTfon  motion  by  way  of  appeal,  &c..  Let  the  order  dated  ftc  be 
reversed ;  And  Declare  that  A.  B.  has  not  made  out  a  good  title  te 
the  premises  comprised  in  the  agreement  dated  &c. ;  And  Let  tlie 
A.  B.  repay  to  0.  D.  the  deposit  of  £ — ,  together  with  interest 
at  the  rate  of  £4  p.  c.  per  ann.  from  &c.,  and  pay  to  the  said  C.  D. 
the  costs  (as  between  solr  and  client)  of  investigating  the  title  to  t^ 
premises  comprised  in  the  said  agreement  which  have  been  tfarovs 
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away,  such  costs  to  be  asoertained  in  Chambers  in  case  the  parties 
difPer,  and  his  costs  as  between  party  and  party  occasioned  by  the  said 
appeal,  and  his  costs  of  the  said  order  dated  &g.  to  be  taxed  &o. — 
Re  Mncorth  and  Tidy,  0.  A.,  24  May,  1889,  A.  816 ;  S.  C,  42  Ch.  D. 
23,  0.  A. 


8.  TUk  declared  againaty  without  Pr^udice  to  Action  to  Recover 

Deposit, 

The  application  by  originating  smmnons  of  A.  B.,  which  upon  hear- 
ing &c.,  was  adjourned  &c.,  Declare  that  the  title  shown  to  No.  12, 
Chester  Place  &c.,  the  premises  comprised  in  the  contract  dated  &c.,  is 
not  such  as  the  purchaser  ought  to  be  compelled  to  accept.  Costs  of 
application  to  be  paid  by  vendor.  Order  to  be  without  prejudice  to 
any  action  the  purchaser  may  be  advised  to  bring  for  the  recovery  of 
the  deposit  paid  on  the  signing  of  the  contract,  and  for  his  costs  of 
inTestigating  the  title  to  the  said  premises. — Re  Davis  and  Cavey^ 
Stirling,  J.,  12  Deo.  1888,  A.  1807 ;  S,  C,  40  Ch.  D.  601. 


9.  Rescission  of  Contract — Leaseholds — Onerous  Covenants — Return 
of  Deposit  unth  Interest — Purchaser's  Summons. 

Upon  the  application  &c.,  Declare  that  the  lease  dated  &c.,  made 
between  T.  F.  of  the  one  part  and  B.  M.  of  the  other  part,  under 
which  the  premise^  the  subject-matter  of  the  above-mentioned  con- 
tract are  held,  contains  unusual  and  onerous  obligations,  covenants, 
and  conditions  of  which  the  purchaser  had  no  notice  before  entering 
into  the  said  contract,  And  order  that  the  said  contract  be  rescinded, 
and  that  the  said  F.  A.  W.  and  0.  W.  W.  {vendors),  do  repay  to  the 
applicant  J.  T.  S.  {purchaser)  the  sum  of  £—,  the  amount  of  the 
deposit  paid  by  him,  with  interest  thereon  at  the  rate  of  4  p.  c.  per 
ann.  from  the  —  day  of  —  {date  of  contract)  until  payment. — ^The  said 
F.  A.  W.  and  0.  W.  W.  to  pay  the  applicant's  costs  of  investigating 
the  vendor^s  title  and  of  this  application,  to  be  taxed  by  the  taxing 
maJStBr.—Re  White  and  Smith,  Stirling,  J.,  18  March,  1896,  B.  1088; 
(1896)  1  Oh.  637. 


10.  Purchaser's  Summons — Vendor  to  pay  Costs  to  Rearing^  with 
Liberty  to  apply  in  case  he  can  make  Title  Good. 

XTpoh  the  application  &c..  Declare  that  the  said  G.  M.  {vendor)  has 
not  made  out  a  good  title  to  the  property  comprised  in  the  said  con- 
txact,  and  that  the  (third)  requisition  on  the  title  made  by  the  pur- 
chafler  was  well  founded  and  has  not  been  answered. — The  applicant 
O.  V-  to  pay  the  respondent  £.  F.  O.'s  {purchaser's)  costs  of  applica- 
tio>ii  down  to  and  including  this  hearing  to  be  taxed.—- The  said  O.  M« 
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to  be  at  liberty  to  apply  as  to  the  making  of  a  good  title  to  the  said 
property.— And  by  consent  the  said  E.  F.  G.  to  be  at  liberty  to  apply 
as  if  the  application  had  been  by  a  summons  on  his  part  for  return  of 
the  deposit  and  for  the  costs  he  has  incurred. — Re  Maskell  and  OM" 
finch,  Stirling,  J.,  20  June,  1895,  B.  2334  ;  (1895)  2  Oh.  525. 


11.  Purchase-money  Deposited — Rent^harge  kept  on  foot. 

Deolabjs  that  the  applicant  Q,  is  entitled,  on  payment  of  the  sum  of 
£1,800,  the  balance  of  the  purchase-money  of  £2,000,  and  of  any  in- 
terest she  may  receive  or  have  received  on  the  £1,800  deposited  with 
the  N.  Bank,  to  have  the  above-mentioned  messuage  and  heredita- 
ments conveyed  by  the  vendor  to  her  in  fee  simple,  subject  to  a  yearly 
rent-charge  of  £15  created  by  an  indenture  dated  &c.,  and  made 
between  &c.,  and  to  all  powers  and  remedies  for  enforcing  payment 
thereof,  and  by  the  same  deed  to  have  the  said  rent-charge  of  £15 
conveyed  by  the  person  in  whom  the  same  is  now  vested  as  a  trustee 
for  the  vendor  to  a  trustee  for  the  said  G.  in  fee  simple,  such  convey- 
ance to  be  settled  by  the  Judge  in  case  the  parties  differ.  Vendor  to 
pay  applicant's  costs. — Re  Monckton  and  Gilzean,  Y.-O.  B.,  6  Aug. 
1884,  B.  1060;  S.  C,  27  Ch.  D.  555. 

12.  Order  discharged  on  Appeal — Repayment  of  Interest, 

Upon  motion  by  way  of  appeal  &c.,  Let  the  order,  dated  &c.,  be 
discharged ;  And  Let  the  vendor,  A.  B.,  repay  to  the  purohas^,  G.  D., 
£ — ,  being  interest  on  £ — ,  the  balance  of  the  purchase-money  of  the 
—  estate,  at  the  rate  of  £ —  p.  c.  per  ann.,  from  &c.,  being  part  of  the 
interest  paid  by  the  said  C.  D.  to  the  said  A.  B.  on  the  completion  ol 
his  purchase. — Costs.— -R^  Young  and  Harsion,  0.  A.,  12  Nov.  1886,  B. 
1519 ;  JS.  C,  81  Oh.  D.  168,  0.  A. 

13.  Declaration  that  a  particular  Piece  of  Land  separated  from  a 
Churchyard  by  Highway  is  adjoining  Churchyard. 

Dbolahe  that  the  piece  of  land  contracted  to  be  sold  by  the  above- 
mentioned  contract  is  land  adjoining  the  churchyard  of  B.  within  the 
meaning  of  the  5th  section  of  the  Oonseoration  of  OhurchyardB  Act, 
1867. — Re  Baroness  Bateman  and  Parker* s  Contract,  Kekewich,  J., 
3  Maroh,  1899,  A.  974  ;  (1899)  1  Oh.  599. 

NOTES. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  o.  78),  s.  9,  a  vendor 
or  purchaser  of  realty  or  leaseholds  in  England,  or  their  repreeves  respeo- 
tively,  may  ai>ply  in  a  summary  way  to  a  Judge  of  the  Chancery  DiviflMa, 
in  Cnambers,  in  respect  of  any  requisitions  or  objections,  or  any  daim  lor 
compensation,  or  any  other  question  arising  out  of  or  connected  with  the 
contract  (not  being  a  question  aflecting  the  existence  or  validity  of  the  oqb- 
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tract),  and  the  Judge  shall  make  suoh  order  upon  the  application  as  to  him 
ahall  appear  just ;  and  shall  order  how,  and  by  whom,  aU  or  any  of  the  costs 
of  and  incident  to  the  application  are  to  be  borne. 

The  application  is  to  be  made  by  summons  entitled  in  the  matter  of  the 
ajg^eement,  and  in  the  matter  of  fiie  Act.  The  title  should  diortly  state 
the  date  of  the  a^preement,  the  parties  to  it,  and  the  particulars  of  the  pro- 
perty comprised  in  it. 

A  person  who  has  taken  out  a  summons  under  the  Act  is  not  entitled  to 
sue  also  for  specific  performance:  Tkompaon  v.  Ringer ,  W.  N.  (81)  48:  29 
W.  R  620. 

Whatsoever  can  be  done  in  Chambers  upon  a  reference  as  to  title  under 
a  judgment  or  order,  where  the  contract  is  established,  can  be  done  upon 
proceedings  under  this  section,  and  therefore  the  same  evidence  is  admissible 
as  upon  a  reference:  Re  Burroughs^  Lynn  and  Sexton,  6  Ch,  D.  601,  C.  A. ; 
Form  1,  sup,  p.  2264. 

And  the  Court  has  jurisdiction  under  the  Act  to  direct  such  things  to  be 
done  as  are  naturally  consequent  upon  the  decision,  e.g, : — 

—  on  declaring  that  the  vendor  naa  not  shown  a  good  title,  to  order  him  to 
pay  the  purchaser's  costs  of  investigating  the  title:  Re  Yielding  andWesU 
brook,  31  Ch.  D.  344 ;  72e  Marslidll  and  Salt,  (1900)  2  Ch.  202;  v.  sup.  Form  6, 
p.  2266 ;  and  charge  them  on  the  vendor's  interest:  Re  Yielding  and  Westbrook, 
Mfp.  (but  as  to  the  latter  point,  qu,,  it  appearing  from  Beg.  Lib.,  18  Jan.  1886, 

B.  37,  that  in  the  case  cited  the  Court  did  not,  in  mot,  make  an  order 
charging  the  vendor's  interest ;  see,  however,  Re  Priestly  and  Davidson,  31 
Li.  B.  Ir.  122,  where,  following  Re  Yielding  and  Westhrooky  l^e  Court  charged 
on  the  vendor's  interest  the  costs  of  the  application,  and  the  deposit  with 
interest  at  4  p.  c.) ; 

—  and  to  order  him  to  return  the  deposit  with  interest  at  4  p.  c. :  Re  ffar- 
greaves  and  Thompson,  32  Ch.  D.  464,  C.  A.;  Re  Ehsworth  and  Tidy,  42 
Ch.  D.  23,  C.  A. ;  Re  Haedicke  and  Lipski,  W.  N.  (01)  177  ;  Re  Walker  and 
OokshoU,  (1901)  2  Ch.  383. 

—  but  as  to  ordering  repayment  of  interest  erroneously  pcdd  on  purchase- 
money,  awjsre :  Re  Young  and  Harston,  29  Ch.  D.  691 ;  31  Ch.  D.  168,  C.  A. ; 

—  to  determine  the  validity  of  a  notice  to  rescind,  as  the  words  in  sect.  9, 
••  question  affecting  the  existence  or  validity  of  the  contract,"  refer  only  to 
the  inception  of  the  contract :  Re  Jacksmi  and  Woodhum,  37  Ch.  D.  44 ;  and 
see  Re  WaUis  and  Barnard,  (1899)  2  Ch.  615 ; 

—  to  determine  a  specific  question  arising  out  of  the  contract  {e,g,,  as  to 
the  right  to  limit  the  general  words  in  the  conveyance),  although  evidence  is 
adduced  impugning  the  validity  of  the  contract :  Re  Hughes  and  Ashley,  (1900) 
2  Ch.  596,  C.  A. ;  and  see  Re  Wallis  and  Barnard,  sup, ; 

^  —  but  not  to  direct  the  return  of  the  deposit  on  the  ground  of  misdescrip- 
tion BO  material  as  to  affect  the  validity  of  the  contract :  Re  Davis  and  Cavey, 
40  Ch.  D.  601 ; 

—  nor  to  nye  compensation  in  the  nature  of  damages  for  delay  in  com- 
pletion :  Re  Wilson  and  Stevens,  (1894)  3  Ch.  646 ; 

—  nor  to  decide  as  to  controverted  matters  of  faQt  where  the  decision  might 
defeat  or  make  void  the  contract :  Re  Hughes  and  Ashlet/,  (1900)  2  Ch.  695» 

C.  A.  (where  there  was  a  dispute  as  to  statement  of  auctioneer  at  the  sale) ; 
Be  Popple  and  BarraU,  26  W .  E.  248. 

Any  short  point  of  law  or  construction  arising  upon  the  abstract,  or  upon 
the  requisitions,  or  in  respect  of  the  contract,  may  be  brought  before  the 
Court  under  this  Act :  Re  Popple  and  Barratt,  26  W.  B.  248 ;  but  it  would 
aeem  that  a  general  declaration  as  to  title  ought  rarely  to  be  made  on  a 
vendor  and  purchaser  summons:  Re  Wallis  and  Barnard,  (1899)  2  Ch.  616. 

As  to  what  points  have  been  decided  under  this  Act,  see  Re  Brent' 
%pood  Co.,  6  Ch.  D.  87  (vendor's  lien) ;  Re  Kearley  and  Clayton,  26  W.  E. 
324  (title  after  composition  with  creditors);  Re  Pinch  and  Jukes,  W.  N. 
(77)  211  (discharge  of  surety);  Re  Foster  and  Lister,  6  Ch.  D.  87  (volun- 
tary settlement);  Re  Cooper  and  Allen,  4  Ch.  D.  802  (succession  duty); 
Be  Brown  and  Sibly,  3  Ch.  D.  166  (remoteness,  and  trust  estates  passmg 
under  general  devise);  Re  Metn.  Bimk  and  Jones,  2  Ch.  D.  366  (powers 
otf  surviving  liquidator) ;  Re  Packman  and  Moss,  1  Ch.  D.  214  (mort- 
flniged  estate  not  passing  under  general  devise) ;  Re  Coward  and  Adam,  20 
jBq.  179  (receipt  ox  married  woman  after  protection  order);  Re  Ford  and  HUl^ 
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10  Gh.  D.  365  (answer  to  purchaser's  requisition  as  to  any  incumbrance,  &c 
fact  or  omission  affecting  the  property) ;  Re  Johnson  ana  TuaHn,  30  Ch.  D 
442,  0.  A.  (expense  of  procuring  abstract  of  deed) ;  Be  Moody  and  Yata,  30 
Ch.  D.  344,  0.  A.  (expense  of  certificate  or  evidence  of  title) ;  Re  Manh  and 
Earl  Oranville,  24  Ch.  D.  11,  C.  A.  (condition  as  to  commencement  of  title); 
Re  Stamford,  dtc.  Bkg.  Co,  and  Knight,  (1900)  1  Ch.  287  (sufficiency  of  abstract 
of  titie) ;  Re  Beyfics  and  Master,  39  Ch.  D.  110,  C.  A.  (construction  of  ooadi- 
tions  of  sale) ;  Re  Ehsworth  and  Tidy,  42  Ch.  D.  23,  G.  A.,  sup,  p.  2267;  Bi 
Cox  and  Neve,  (1891)  2  Ch.  109(restnctive  covenant) ;  Re  WUlettand  Argeidi, 
60  L.  T.  735 ;  Me  Sander  and  Walford,  W.  N.  (00)  183  (concurrence  of  mort- 
gageej ;  Re  Harman  and  Uxhridge,  &c.  By.  Co.  24  Ch.  D.  720  (recitalfi  in 
transfer  of  mortgage) ;  Be  Feck  and  London  School  Board,  (1893)  2  CL  315 
^general  words  in  conveyance) ;  Be  Blaiberg  and  AhraharM,  (1899)  2  GL  340 
(evidence  that  mortgagees  were  duly  appointed  trustees) ;  Be  Lord  and 
Fullerton,  (1896)  1  Ch.  228,  G.  A.  (invalidity  of  partial  disclamier  by  trustee); 
Be  Wallis  and  Barnard,  (1899)  2  Ch.  515;  Be  Hughes  and  Aehleiy,  (1900)2  Ch. 
595,  G.  A.  (question  as  to  form  of  conveyance  although  validity  of  oontcBct 
impugned) ;  Hepworth  v.  Pickles,  (1900)  1  Gh.  108 ;  Be  Summerson,  Doumie 
V.  S.,  (1900)  1  Ch.  112,  n.  (waiver  of  restrictive  covenant) ;  and  see  Dan. 
ld5Setseq. 

Though  the  objection  is  made  that  the  contract  is  one  of  which  specific 
performance  cannot  be  obtained,  the  Court  will  nevertheless  decide  as  to  tlie 
construction  of  the  contract,  or  any  other  question  which  could  be  raised 
again  in  an  action  of  damages :  Be  Lander  and  Bagley,  (1892)  3  Ch.  41. 

The  Act  does  not  apply  in  oases  of  voluntary  grants,  but  a  nominal  ood- 
sideration  is  sufficient  as  a  foimdation  for  proceedings  under  it :  Be  Mairfou 
of  Salisbury,  23  W.  R.  824 ;  45  L.  J.  Gh.  250 ;  34  L.  T.  5. 

After  a  vendor  had  taken  out  a  summons  under  the  Act  upon  a  question  of 
titie  which  was  decided  against  him  he  was  not  allowed  to  exercise  a  right  d 
rescission:  Be  Arbih  and  Class,  (1891)  1  Gh.  601. 

Where  a  summons  under  the  Act  asks  for  relief  to  which  the  applicant  is 
clearly  not  entitled  (as,  for  instance,  relief  against  a  third  party  in  lieu  of 
specific  performance  with  abatement  by  the  vendor),  proceedings  under  it  vill 
be  stayed  as  frivolous  and  vexatious :  Be  BarUett  and  Berry ^  76  L.  T.  751. 


Section  III. — Aoreements  fob  Leases  or  XTnderlsasbs. 

1.  In  Action  by  intended  Leasee. 

Deolabb  &c.  [Forms  1—4,  p.  2206] ;  And  Let  the  Deft  execote  a 
lease  of  the  estate  comprised  in  the  said  agreement  for  the  term  therein 
mentioned  to  the  Pit  [7/*  fo,  with  the  usual  covenants],  aocording  to 
the  said  agreement ;  And  Let  such  lease  be  settled  by  the  Judge  in 
case  the  parties  differ ;  And  Let  the  Pit  execute  to  the  Deft  a  oounter- 
part  of  the  said  lease. — ^Liberty  to  apply. 

2.  The  likcy  where  Assessed  Damages  are  awarded  in  additkm* 

Deolaee  &c.  [Forms  1 — 4,  p.  2206]. — ^Lease  and  counterpart  to  be 
executed  —  •*  And  Let  the  Deft  on  or  before  the  —  of  —  pay  to  tbi 
Pit  J.  £ —  by  way  of  assessed  damages."— Liberty  to  apply. — /o^wn 
Y.  MUlar,  Fry,  J.,  29  June,  1877,  A.  1832 ;  6  Ch.  D.  163. 
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3.  The  like — Disability  to  perform — Inquiry  as  to  Damages, 

This  action  coming  on  for  trial  &c.,  Declare  the  Pit  entitled  to  specific 
performance  of  agreement  dated  &c.»  and  adjudge  the  same  accordingly ; 
And  Let  the  Deft  execute,  or  procure  to  be  executed  by  all  necessary 
parties,  a  lease  &c.,  such  lease  to  be  settled  &c.  in  case  the  parties 
differ ;  but  if  the  Deft  shall  be  unable,  by  reason  of  disability  inherent 
in  his  title,  or  any  similar  disability,  to  perform  the  said  agreement, 
then  Let  an  inquiry  be  made  what  sum  ought  to  be  allowed  and  paid 
by  the  Deft  to  the  Pit  by  way  of  damages  for  his  non-performance  of 
such  agreement. — Mould  v.  Landing  North,  J.,  13  Nov.  1885,  B.  1523. 


4.  The  like — Declaration  as  to  Terms  of  Lease. 

Deglabb  &c.  [Forms  1—4,  p.  2206]  ;  Declare  the  Deft  is  not  entitled 
to  have,  in  the  lease  to  be  granted  in  pursuance  of  the  said  agreement, 
a  provision  to  the  purport  or  effect  that  when  the  mines  thereby  de- 
mised are  incapable  of  being  worked  to  a  profit,  the  lessee  shall  be 
entitled  to  detennine  the  lease ;  Let  a  proper  lease,  haying  regard  to 
such  declaration,  be  settled  by  the  Judge ;  And  Let  the  same  be  executed 
by  the  Pit  and  the  Deft ;  And  Let  the  Deft  execute  a  counterpart  of 
«ueh  leaae.^Coets,^sStrelley  y.  Pearson^  Fry,  J.,  4  May,  1880,  B.  937 ; 
S.  C,  15  0h.  D.  113. 


5.  In  Action  by  intended  Under-lessee  where  Licence  needed. 

I>iaLABB  &c.  [Forms  1—4,  p.  2206] ;  <<  And  Let  the  Deft  B.  for  that 
purpose  execute  and  procure  to  be  executed  by  all  necessary  parties  a 
lease  to  the  Pits  P.  and  L.  of  the  shop  &c.  comprised  in  and  agreed  to 
be  demised  by  the  said  agreement,  for  the  term  and  subject  to  the 
ooyenants,  agreements,  and  stipulations  in  the  said  agreement  men- 
tioned, and  do  aU  necessary  acts  for  that  purpose." — ^Lease  to  be 
settled  SM.—Long  y.  Bowring^  M.  B.,  24  June,  1864,  B.  1694;  33 
585. 


6.  In  Action  by  intended  Lessee^  where  Damages  are  awarded  in 

the  AUemative. 

DiGLABX  &o.  [Forms  1—4,  p.  2206] ;  Lease  to  be  settled  &c *'  But 

if  it  shall  appear  that  the  Deft  is  unable  specifically  to  perform  the 
said  agreement,  then  Let  an  inquiry  be  made  what  sum  of  money 
ou^t  to  be  allowed  and  paid  by  the  Deft  to  the  Pit  (by  way  of 
damages)  for  his  non-performance  of  such  agreement." — ^Deft  to  pay 
Fl^s  costs  of  action.— ITt/^on  y.  Tipper,  Y.-O.  S.,  7  May,  1868,  A.  1210 ; 
16W.  B.888;  18  L.  T.  626. 
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7.  The  like — Contract  by  Correspondence — Damages. 

Deolabe  that  the  letters  in  the  pleadings  mentioned,  dat^  &c.,  con- 
stitute  a  binding  agreement  between  the  Pit  and  the  Deft,  and  thai 
the  same  ought  to  be  specifically  performed  &c. ;  And  declare  that  the 
Deft  A.  is  not  entitled  to  require  that  in  the  lease  to  be  made  pur* 
suant  to  the  said  agreement  there  shall  be  inserted  any  pioTimon 
against  or  restriction  of  the  right  of  the  Pit,  his  exors,  admors,  or 
assigns,  to  underlet  or  part  with  the  possession  of  the  premises  or  any 
part  thereof ;  And  Let  the  Deft  A.,  as  from  the  2dth  day  of  March 
until  he  shall  have  delivered  up  to  the  Pit  possession  of  the  —  Hotd 
in  the  pleadings  mentioned,  pay  to  the  Pit  E.  damages  at  the  rate  of 
£100  a-year  in  respect  of  the  said  lease  not  taking  effect  from  the 
25th  day  of  March.  Beference  to  Chambers  to  settle  the  lease  in  case 
the  parties  differ.  Deft  to  pay  Pit's  costs.— -Eac?**  v.  Addison^  Pear- 
son, J.,  12  Dec.  1882,  A.  2189;  S,  C,  62  L.  J.  Ch.  80. 


8.  Declaration  and  Inquiry  as  to  Damages  in  Actum  by  intended 
Lessee  by  reason  of  Vendor  not  procunng  Consent  to  Assignment. 

Deolabe  that  the  Pit  is  entitled  to  the  damages  which  he  has  sus- 
tained by  reason  of  the  omission  of  the  Deft  0.  J.  S.  to  obtain  die 
consent  of  the  Gbvemors  of  C.  to  the  assignment  to  the  Pit  of  the 
lease  referred  to  in  the  memorandum  of  agreement  dated  &c.  withofot 
the  bar  which  the  said  Governors  would  not  allow  the  Pit  to  have. 
Direct  an  inquiry  what  damages  the  Pit  has  sustained  by  reason  of 
such  omission  as  aforesaid  on  the  part  of  the  said  Deft ;  Let  the  Deft 
C.  J.  S.  pay  to  the  Pit  F.  D.  what  shall  be  certified  to  be  the  amount 
of  the  said  damages.— The  Deft  C.  J.  8.  to  pay  the  Pit's  costs  of  action 
and  appeal  to  be  taxed.  But  the  Deft  C.  J.  S.  is  to  look  to  the  estate 
of  A.  D.  D.,  deceased,  for  repayment  of  the  said  damages  and  costs 
hereinbefore  directed  to  be  paid  by  the  said  Deft  in  the  first  instanoe. 
—Liberty  to  apply.— See  Day  v.  Singleton,  0,  A.,  14  July,  1899,  A. 
8186;  (1899)  2  Ch.  320,  C.  A. 


9.  In  Action  by  intended  Lessor — Houses  fit  for  Habitation, 

Declabe  &c.  [Forms  1—4,  p.  2206]  ;  <' And  Declare  that  the  house 
&c.  in  the  pleadings  mentioned  was  completed  and  finished  and  fit  for 
habitation  on  the  —  of  — ;  And  Let  the  Pit  execute  and  deliver  to  the 
Deft  a  lease  of  the  said  house  for  the  term  of  &c.,  at  the  rent  and 
upon  the  terms,  and  with  and  under  the  covenants,  and  subjeet  to 
the  powers  and  in  accordance  with  the  agreements  and  stipolatioBS 
mentioned  and  referred  to  in  and  by  the  said  agreement  dated  the  — 
of  — ;  And  Let  the  Deft  execute  and  deliver  to  the  Pit  a  oountsarpsii 
of  such  lease."— Lease  and  counterpart  to  be  settled  &c. — ^De&to  pij 
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nt's  oostSy  charges,  and  expenses  of  lease  and  counterpart,  and  his 
costs  of  action. — Liberty  to  apply. — Faulkner  v.  Llewellyn,  V.-O.  K., 
28  Jnly,  1863,  A.  1771 ;  11  W.  E.  1055;  affd.  12  W.  E.  193. 


10.  Mining  Lessee — Lessee  in  Possession — Lodgment  of  Money  as 
Security  for  unascertained  Rents  and  Royalties. 

Upon  the  appeal  &c.,  Discharge  order  dated  &c.  Let  the  Deft, 
within  twenty-one  days  from  the  date  of  this  order,  lodge  in  Court,  as 
directed  in  the  schedule  hereto,  £4,500  as  security  for  rents  and 
royalties  due  from  the  Deft  to  the  Fit  up  to  the  30th  day  of  Sept. 
18 — f  under  the  agreement  of  the  —  day  of  —  in  the  pleadings  men- 
tioned. But  this  order  is  to  be  without  prejudice  to  the  Pit's  right  to 
apply  for  further  payment  in  respect  of  workings  since  the  SOth  Sept. 
18  — . — \^Add  Lodgment  Schedule,  Form  1,  Vol.  L,  p.  206.] — Lewis  v. 
Jatnee,  0.  A.,.  81  March,  1886,  B.  879 ;  S.  C,  32  Ch.  D.  326,  C.  A. 


11.  Building  Agreement — Action  by  intended  Lessee — Mortgage  for 

Advances  by  Lessor. 

Bt  consent,  Let  the  Daft  F.  forthwith  deliyer  to  the  Pit  his  counter- 
part signed  by  the  Deft  of  the  agreement  dated  &c.,  and  upon  payment 
by  the  Pit  to  the  Deft  within  one  month  from  the  date  of  this  order  of 
the  arrears  of  ground  rent  due  under  the  said  agreement  in  respect  of 
the  four  houses  built  by  the  Pit  in  A.  Gardens,  as  in  the  pleadings 
mentioned  (such  payment  to  be  made,  unless  both  parties  otherwise 
agree,  as  to  one  moiety  of  such  arrears  in  cash;  and  as  to  the 
remaining  moiety  by  a  bill  of  exchange  to  be  drawn  on  the  Pit  by  the 
I>eft,  and  accepted  by  the  Pit,  payable  six  months  from  the  date  of 
acceptance),  Let  the  Deft  F.  execute  to  the  Pit  or  his  nominees  four 
separate  leases  of  the  said  four  houses  built  by  the  Pit  as  aforesaid 
(such  leases  to  be  in  accordance  with  the  terms  of  the  said  agreement 
dated  &c.,  and  to  be  settled  by  the  Judge  in  case  the  parties  differ), 
and  the  costs  of  preparing  and  executing  the  same  are  to  1)e  borne  as 
provided  by  the  said  agreement.  And  upon  the  execution  of  the  said. 
leases  by  the  Deft,  Let  the  Pit  and  the  Deft  execute  a  proper  mortgage 
of  the  said  leases  for  securing  to  the  Deft  the  payment  with  interest  at 
the  rate  of  5  p.  c.  per  ann.of  the  advances  amounting  to  £1,000  made 
by  the  Deft  to  the  Pit,  such  interest  to  run  from  the  respectiye  days 
on  which  the  same  advances  were  made. — Olley  v.  Fisher,  North,  J., 
80  Nov.  1886,  B.  1510;  S.  C,  84  Gh.  D.  367. 


12.  Agreement  for  Mutual  Leases. 

*'  lisr  the  Deft  execute  to  the  Pit  a  lease  for  —  years  of  all  such 
of  the  house.  No.  &c.  described  in  the  plan  to  the  (statement  of 
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claim)  annexed  as  are  ooloored  &c.,  the  Pit  bj  his  pleadings  offering 
to  execute  a  lease  for  the  like  term  to  the  Deft  of  aU  such  parts  of  the 
premises  described  in  the  said  plan  as  are  coloured  &c.  at  the  rent  of 
&c. ;  And  Let  the  Pit  and  Deft  execute  to  each  other  counterparts  of 
such  leases  respectiyely ;  And  Let  such  leases  be  settled  &c ; " — ^Deft 
to  pay  Pit's  costs  of  action. — ^Liberty  to  apply. — Herring  y.  IfiZet, 
V.-O.  S.,  11  Dec.  1854,  A.  247. 


13.  Inquiry  if  Lease  tetidered  for  ExectUion  is  a  proper  Lease, 

Declabe  &c.  [Forms  1 — 4,  p.  2206] ;  '<  And  Let  an  inquiry  be  made 
whether  the  lease  of  the  messuage  &c.  executed  by  the  Pit  and 
tendered  by  him  to  the  Deft  is  a  proper  lease ;  And,  if  it  shall  be 
certified  that  the  same  is  a  proper  lease,  Let  the  Deft  accept  the  same 
and  execute  a  coimterpart  thereof ;  But  if  not " — a  proper  lease  to  be 
settled  &c. — ^ITsual  directions. — Creyke  y.  Fox,  M.  B.,  21  May,  1806, 
A.  409. 


14.   Waiver  of  Title,  in  Cases  not  within  37  8f  38  V.  e.  78,  s.  2. 

Yaby  the  order  dated  &c. — '*  And  instead  of  the  declaration  therein 
contained  that  the  Deft  has  accepted  the  Pit's  title  to  the  premisse 
comprised  in  the  agreement  dated  the  — ^  of  — ,  Declare  that  the  Defl 
has  waived  the  right  to  call  for  the  Pit's  title  to  the  said  estate."— 
Simpson  v.  Sadd,  L.  0.,  19  Jan.  1855,  B.  274 ;  4  D.  M.  &  O.  678. 


15.  Abatement  from  Bent  for  Deficiency  of  Parcels, 

Declabe  Ac.  [Forms  1 — 4,  p.  2206] ;  "  And  Let  the  Deft  execute  t 
lease  of  the  premises  comprised  in  the  said  ag^ement  for  the  tenH 
therein  mentioned  to  the  Pit  with  the  usual  covenants  and  provisions 
according  to  the  said  agreement,  except  that  the  acreage  is  to  be 
214a.  1b.  Up.,  and  the  rent  is  to  be  reduced  in  the  proportion  which 
235a.  2b.  9f.  bears  to  214a.  1b.  Up." — Such  lease  to  be  settled  ftc— 
Pit  to  execute  counterpart. — Deft  to  pay  costs  of  action. — MeKemk  v. 
Hesketh,  Fry,  J.,  8  Dec.  1877,  B.  2148 ;  7  Oh.  D.  675. 


16.  Agreement  for  Lease,  with  Option  qf  Further  Term. 

Deolabe  &c.  [Forms  1 — 4,  p.  2206]  ;  <<  And  Declare  that,  aoootding 
to  the  true  construction  of  such  contract,  the  Pit  is  entitled,  on  die 
terms  in  such  contract  mentioned,  to  have  a  lease  of  the  messuage  te. 
therein  comprised  for  twenty-one  years  in  addition  to  his  unexpired 
term  therein ;  such  term  of  twenty*one  years  to  be  determinmble  an 
the  expiration  of  the  first  seven  or  fourteen  years  thereof  at  tke 
lessees'  option,  and  on  giving  six  (calendar)  months'  notice ;  and  lor 
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a  furtiher  term  of  seven  years  from  the  expiration  of  such  term  of 
twenty-one  years,  if  not  previously  determined,  on  giving  six  (calendar) 
months'  notice,  requiring  the  same  before  the  expiration  of  such  term 
of  twenty-one  years,  and  to  have  his  rent  reduced  from  the  —  day 
of  —  to  £ —  per  ann. ;  And  the  Pit  by  his  counsel  waiving  the  option 
of  determining  the  said  term  of  twenty-one  years  at  the  expiration  of 
the  first  seven  or  fourteen  years  thereof,  and  electing  to  take  the 
further  term  of  seven  years  from  the  expiration  of  such  term  of 
twenty-one  years,  Let  a  lease  of  the  said  messuages  &c.,  having  regard 
to  such  waiver  and  election  as  aforesaid,  be  settled  &c. ; " — ^Lease  and 
counterpart  to  be  executed. — Infants  and  persons  not  in  esse  declared 
trustees  [Form  7,  p.  1264],  and  consequent  directions. — ^Directions  as 
to  costs. — ^liberty  to  apply. — Hodgson  v.  Bower ,  V.-O.  K.,  21  April, 
1849,  A.  1854. 

For  decree,  where  the  Deft  admitted  that  he  had  no  title  to  the  premises 
mentioned  in  an  agreement  for  a  lease,  declaring  the  Pit  entitled  to  a  lien  on 
such  estate  and  interest  as  the  Deft  had  therein  for  the  purpose  of  securing 
repayment  to  the  Pit  of  all  moneys  paid  by  him  on  the  faith  of  and  pursuant 
to  the  said  agreement,  and  for  his  costs,  and  directing  inquiries  what  sums 
liad  been  laid  out  by  him  in  buildings,  repairs,  or  improvements  on  the 
premises,  and  as  to  deterioration,  see  MiddUton  v.  Magnay,  Y.-O.  W.,  2  April, 
1864,  B.  907  ;  2  H.  &  M.  233. 

For  decree  declaring  that  the  Pit  was  entitled,  at  the  time  of  the  com- 
mencement of  the  suit,  to  specific  performance  of  an  agreement  for  a  lease, 
bat  that,  the  term  havins  elapsed  during  which  the  agreement  was  to  be 
enforced,  the  Court  would  not  then  decree  specifio  performance,  refusins  an 
in<}uiry  as  to  damages,  and  ordering  part  of  tne  consideration  which  had  been 
paid  to  be  returned  without  costs  on  either  side,  see  De  Brassac  v.  Martyn, 
V.-C.  W.,  20  July,  1863,  A.  1688. 

For  decree  for  specific  performance  of  a  parol  agreement  for  a  lease,  with 
the  option  of  purchasing,  where  there  had  beenpart  performance,  see  Nunn 
▼.  Fabian,  L.  C,  9  Nov.  1865,  B.  2610 ;  1  OL  35 ;  and  see  Miller  and 
Aldworth,  Ld.  v.  Sharp,  (1899)  1  Ch.  622. 

For  decree  directing  the  execution  of  a  deed  granting  the  occupation  of  a 
refreshment  room  to  the  Pits,  their  assigns  and  nominees,  being  tenants  of 
an  hotel  under  a  lease,  but  subject  to  certain  restrictions,  and  directing  a 
deed  to  be  settled  in  Chambers  accordingly,  see  Flanagan  v.  0»  W.  Ry.  Co,, 
T.-C.  G.,  14  Nov.  1868,  A.  2929;  7  Eq.  116. 

For  decree  declaring  that,  according  to  the  true  construction  of  an  agree- 
ment, the  Deft  corp.  agreed  to  demise  to  the  Pit  such  portion  of  t^eir  pro- 
pertv  as  formed  the  frontage  of  the  Pit's  field,  and  also  the  fiat  part  of  the 
sea  beach  comprised  between  two  lines  drawn  from  the  extremities  of  such 
field  perpendicularly  towards  the  sea,  such  lines  being  continued  imtil  they 
flihould  reach  high- water  mark,  and  directing  the  Defts  to  execute  a  lease 
acoordiDgly,  the  I'lt  undertaking  to  give  up  such  parts  of  the  land  taken  by 
him  as  were  not  comprised  in  the  lease,  see  Crook  v.  Corp,  of  Seaford,  L.  0., 
1  June,  1871,  A.  1424;  6  Ch.  554. 

For  decree  declarinff  that  the  Pit  was  entitled  to  separate  leases  of  the 
pieces  of  land  oolourea  blue  and  green  upon  the  plan  annexed  to  the  ajiree- 
ment,  &c.,  and  that  he  was  not  lx>imd  to  enter  into  any  asreement  or  mcur 
any  obligation  as  to  the  land  coloured  pink  in  the  said  plan,  and  that  the 
I>eft  had  waived  his  right  to  have  the  leases  granted  according  to  a  speoi- 
£cai\on  and  plans  approved  by  him  or  on  his  behalf,  and  diroctiog  leases 
to  be  settled  accoroingly,  see  Wilkinson  v.  Clements,  L.  J  J.,  15  Nov.  1872, 
B.  2975 ;  8  Ch.  96. 

For  declaration  that  the  Pit  was  entitled  to  the  messuage  and  heredita- 
ments in  the  pleadings  mentioned  and  the  possession  thereof  during  her  life, 
if  the  term  granted  by  the  lease  thereof  should  so  long  continue  unexpired, 

for  the  residue  of  the  said  term  if  the  same  should  expire  in  her  lifetime, 
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she  pajing  the  ground-rent  reserved  by  the  said  lease,  and  the  rates  and 
taxes  in  respect  of  the  said  messuage  and  hereditaments,  see  Co/esy.  Pilkinq- 
ion,  7.-C.  M.,  9  Nov.  1874,  A.  2741 ;  19  Eq.  174. 


NOTES. 
PBOCEDTTBS. 

By  the  Jud.  Act,  1873,  s.  34,  causes  and  matters  relating  to  the  specific 
performance  of  agreements  for  leases  are  asdgned  to  the  Chancery  Diviseion. 

By  the  Cbunty  Courts  Act,  1888  (51  A  32  V.  c.  43),  s.  67,  the  County  Comt 
has  jurisdiction  in  actions  for  specific  performance  of  any  agreement  for  the 
sale,  purchase,  or  lease  of  any  property  where  in  the  case  of  a  sale  or  purchase 
the  purchase-money,  or  in  the  case  of  a  lease  the  value  of  the  property, 
does  not  exceed  the  sum  of  500/. 

Where,  in  a  lessee's  action,  the  Deft  admitted  the  agreement,  but  counter- 
claimed  for  sums  due,  he  was  not  allowed,  three  months  after  joinder  d 
issue,  to  amend  by  claiming  recovery  of  the  land:  Clark  v.  Wray,  31 
Ch.  D.  68. 

Where  the  Deft,  lessee  of  coal  mines,  was  in  possession  and  working  the 
coal,  he  was  ordered  to  pay  into  Court  the  amount  of  the  agreed  rojalties  is 
alleged  by  him,  but  without  anv  option  of  giving  up  possession  in  hen  of 
payment :  Letvis  v.  Jame9y  32  Cn.  D.  326,  C.  A. ;  v.  eup.  Form  10,  p.  227S. 

Where  the  Court  directs  a  reference  to  Chambers  to  settle  the  terms  of  a 
lease,  it  will,  when  convenient,  at  the  same  time  make  a  declaration  as  tp 
insertion  of  a  particular  clause  with  regard  to  which  an  issue  has  been  raised 
in  the  pleadings :  Strelley  v.  Pearson y  15  Ch.  D.  113;  Eadie  v.  Ander$rm,Si 
L.  J.  Ch.  80 ;  47  L.  T.  533 ;  31  W.  E.  320. 


BIGHT  TO  SPECIFIO  PEBFOBHANOB. 

Since  the  Jud.  Acts,  a  tenant  holding  under  an  agreement  for  a  lease  of 
which  specific  performance  would  be  decreed,  is,  in  equity,  in  the  same  poa- 
tion  as  if  a  lease  had  been  executed :  Walsh  v.  Lonsdale,  21  Ch.  D.  9,  C.  A.; 
and  see  Exp,  Monkhouse,  Be  Maughan,  14  Q.  B.  D.  956  ;  Swain  y.  Ayret,  21 
Q,  B.  D.  289,  C.  A.;  ManchesUr  Brewery  Co.  v.  Coomba,  82  L.  T,  347; 
Murgatroyd  v.  Old  Silkstone  Coal  and  Iron  Co.,  65  L.  J.  Ch.  Ill ;  44  W.  IL 
198  (where  it  was  held  that  a  landlord  who  had  taken  possession  under  an 
order  obtained  by  him  in  an  action  for  specific  performance  of  an  agreemeoft 
for  a  lease  of  a  collierv,  bein^  then  in  possession  in  the  character  of  a  vendor 
thereof,  was  not  entitled  to  distrain  on  the  goods  of  strangers  thereon). 

Specific  performance  will  not  be  decreed  in  favour  of  a  tenant  who  is  ia 
default  for  breach  of  covenant:  CocUsworth  v.  Johnson,  55  L.  J.  Q.  B.  220; 
54  L.  T.  520 ;  and  see  Cox  v.  Buhop,  8  De  G.  M.  &  G.  815 ;  Hajfwood  t. 
Brunavnck  Bldg.  Soc.,  8  Q.  B.  D.  403,  408,  410,  C.  A. 

Secus,  where  the  landlord  has  subsequently  demanded  and  reoeiTed  rent: 
Strong  v.  Stringer,  61  L.  T.  470. 

In  the  case  of  a  lease  under  a  power,  a  covenant  to  renew  at  the  expirar 
tion  of  the  term  may  be  enforced  if,  when  the  time  arrives,  it  appeara  Hot 
the  new  lease  would  be  a  proper  execution  of  the  power :  Oaslignt  and  C^it 
Co.  V.  Tmvse,  35  Ch.  D.  519 ;  Sugd.  Powers,  8th  ed.  787,  788 ;  Farw^U,  f^ 
ed.  350,  592. 

A  mortgagee  who  has  intervened  by  his  paramount  title  and  aooepted  rei^ 
from  the  tenant  of  the  mortgagor,  who  has  determined  the  tenancy  taa 
year  to  year  thus  created,  cannot  afterwards  adopt  and  enforce  an  a^reemefit 
by  the  tenant  to  take  a  lease  from  the  mortgagor :  Corbett  v.  Plowtlen^  25  (X 
D.  678,  C.  A. 

Whether  a  tenant  for  life  under  the  Settled  Land  Act,  1882,  baviBf 
neglected  to  obtain  the  appointment  of  trustees  under  sects.  38,  45,  sk 
53,  could  obtain  specific  performance  against  an  unwilling  leasee,  mptv* 
Mogridge  v.  Clapp,  (1892)  3  Ch.  395 ;  and  v.  sup.  VoL  11.  Chap.  XL.V.  p*  !» 
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OONSTBTTCnOK  OF  THE  AOBEEIOBNT. 

An  agreement  for  a  lease  means  a  valid  lease,  and  is  an  implied  promise  at 
law  that  the  intending  lessor  has  a  good  title  to  demise :  Stranks  y.  St,  John, 
L.  R.  2  0.  P.  376. 

Where  the  intending  lessee  knows  that  the  intending  lessor  has  only  a 
leasehold  interest,  he  is  affected  with  constructiYe  notice  of  the  restrictions 
contaLned  in  the  original  lease,  and  cannot  insist  on  haying  a  lease  at  vari- 
ance with  those  restrictions :  Coaser  y.  Collinge^  3  My.  &  K.  283 ;  Lewis  y. 
Bondy  18  Beay.  8d ;  Potman  y.  Harland,  17  Ch.  D.  353 ;  notwithstanding  the 
Conveyancing  Act,  1882  (45  &  46  V.  c.  39),  s.  3 :  fif.  C,  Mogridge  v.  Cfapp, 
(1892)  3  Ch.  397,  C.  A ;  at  least  if  the  restrictions  are  not  unusual :  Flight  v. 
Barton,  3  My.  &  K.  282 ;  unless  it  be  expressly  stipulated  that  the  lease  is  to 
contain  certain  specified  covenants :  Van  v.  Corpe,  3  My.  &  K.  268. 

"  Usual  covenants*'  do  not  include  covenants  a^nst  keeping  a  school: 
Van  v.  Corpe,  3  My.  &  K.  269 ;  nor  against  particular  traoes :  Propert  v. 
Parker,  3  My.  &  K.  280 ;  Wilbraham  v.  Livesey,  18  Beay.  206 ;  nor  against 
assigning  without  notice :  Hampshire  v.  Wickens,  7  Ch.  D.  555 ;  Church  v. 
Brovme,  15  Yes.  258 ;  Eadie  v.  Anderson,  52  L.  J.  Ch.  80 ;  though  the 
subject -matter  of  the  lease  is  a  public-house:  Be  Lander  and  Bagley, 
(1892)  3  Ch.  41 ;  Henderson  v.  Kay,  3  Bro.  C.  C.  632 ;  nor  a  proviso  for 
re-entry  on  breach  of  covenant,  other  than  non-payment  of  rent :  Hodgkinson 
V.  Crmve,  10  Ch.  622;  Bishop  v.  Taylor,  60  L.  J.  Q.  B.  556;  64  L.  T.  529; 
39  W.  E.  542;  iJe  Andertan  and  Milner^s  Contract,  45  Ch.  D.  476;  even 
in  the  case  of  a  public-house :  Be  Lander  and  Bagley,  sup,  (but  see  Bennett 
y.  Womadc,  7  B.  &  C.  627,  where,  in  the  case  of  a  puolic-house,  it  was 
held  that  a  proviso  for  re-entry  on  carrying  on  any  business  other  than  that 
of  a  victualler  was  usual^ ;  nor,  in  a  lease  of  a  colliery  in  DerbvE^re,  a  pro- 
viso for  re-entry  when  tne  mine  is  incapable  of  being  worked  at  a  profit : 
Sirelley  y.  Pearson,  15  Ch.  D.  113 ;  and  tne  law  has  not  been  altered  oy  the 
Conveyancing  Act,  1881  (44  &  45  Y.  o.  41),  s.  14. 

Under  an  agreement  that  an  underlease  shall  contain  the  same  covenants 
as  the  original  lease,  those  covenants  are  not  necessarily  to  be  inserted,  witii 
the  names  of  the  underlessor  and  underlessee  substituted  for  those  of  lessor 
and  lessee:  Hayxoood  v.  Silber,  30  Ch.  D.  404,  C.  A., distinguifiliing  William^ 
9on  ▼.  W.,  9  Ch.  729  (as  to  covenants  for  reference  to  arbitration,  and  as  to 
preparation  of  assignments). 

A  lessor  was  not  entitled  to  have  a  clause  inserted  excluding  the  Convey- 
ancing Act,  1881,  s.  18,  giving  leasing  powers  to  the  mortgagor  in  possession : 
Be  Nugent  and  Biley,  W.  N.  (83)  147  ;  49  L.  T.  132. 

Aj9  to  the  construction  of  particular  words  and  phrases  in  agreements  for 
leases,  see  as  follows : — 

— "westward  of  a  down-throw  fault  to  the  west  supposed  to  nm,''  ftc. : 

Iktvis  v.  Shepherd,  1  Ch.  410 ; 
* — ''subject  to  the  landlord's  approval":  Lehmann  y.  Mc Arthur,  3  Ch. 

496; 
— "working  coal  in  a  proper  and  workmanlike  manner";   *< winning 

coal":   Letois  v.  Fothergill,  5  Ch.  103;   and  see  Jegon  v.  Vivian^ 

6  Ch.  742 ; 
— ••  flat  part  of  the  beach  opposite  "  a  frontage :  Orook  v.  Corp.  of  Sea/ord, 

6  Ch.  551 ; 
— "  shall  have  the  occupation  of,  &c.,  subject  to  the  same  restrictions  and 

provisions  as  relate,"  &c. :  Flanagan  v.  G,  W.  By,  Co,,  7  Eq.  116 ; 
— "  lease  to  be  for  seven,  fourteen,  or  —  years  " :  Powell  y.  Smith,  14  Eq. 

85; 
— **  upon  paying  the  rent  and  performing  the  covenants  in  the  lease,"  the 

lease  to  be  renewed :  Bastin  v.  Bidwell,  18  Ch.  D.  238  ; 
— **  the  like  provisions  in  all  respects  as  are  contained  in"  the  original 

lease:   Williamson  v.  W,,  9  Ch.  729; 
— *'  such  covenants,  clauses,  and  provisoes  as  are  contained  in  "  the  original 

lease:  Haywood  y.  Silber,  30  Ch.  D.  404,  C.  A. ; 
— "  grant  to  the  tenants,  their  exors  or  admors,  a  fr^  lease  " :  Finch  y. 

Underwood,  2  Ch.  D.  310. 
to  the  effect  of  an  option  to  purchase  contained  in  a  lease,  and  that  in 
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general  where  the  option  is  given  to  the  '*  assigns,"  a  mere  equitable  aasignee 
of  the  term  will  not  be  entitled  to  exercise  it,  see  Friary^  Hclmyd  and 
Hedley'a  Breweries,  Ld.  v.  Singkton,  (1899)  1  Oh.  86 ;  (1899)  2  Gh.  261,  C.  A* 


DAMAGES. 

Where  the  concurrence  of  a  superior  landlord  is  necessaiy ,  and  cannot  be 
obtained,  an  inquiry  as  to  damages  will  be  directed:  nilton  y.  Tippeff 
16  W.  E.  888,  Form  6,  mp.  p.  2271 ;  and  see  Howe  v.  Hewety  31  Beav.  420,  and 
aup,  p.  2234 ;  Day  v.  Singleton,  (1899)  2  Ch.  320,  0.  A.  nip.  Form  8,  p.  2272. 

— imless  the  agreement  is  made  ''subject  to  the  landlord's  approval": 
Lehmann  y.  McArihur,  3  Ch.  496 ;  or  on  the  understanding  that  a  necessary 
party  is  to  concur :  Franklinski  v.  Ball,  33  Beav.  560. 

The  mere  necessity  of  the  landlord's  licence  is  not  a  defence  to  a  suit  by 
an  intending  under-lessee ;  but  in  such  cases  the  Deft  will  be  directed  to 
procure  his  concurrence:  Long  v.  Bowring,  33  Beay.  685,  Form  5,  tup, 
p.  2271 ;  and  see  Leitch  y.  Simpaoji,  I.  B.  5  £q.  613. 

Where  damages  were  awarded  to  an  intending  lessee  for  delay,  the 
measure  of  damages  was  held  to  be  the  amount  of  rent  payable  during  the 
period  when  the  Ht  was  out  of  possession :  Wesley  y.  Walker,  26  W.  R,  368; 
38  L.  T.  284  ;  and  where  in  a  similar  case  the  damages  had  been  assessed  tX 
the  hearing,  it  was  held  that  the  assessment  was  on  the  footing  that  rent 
was  not  to  be  payable  during  the  same  period :  Jaqnes  y.  Miliar  (No.  2),  26 
W.  B.  368. 

Where  by  the  mistake  of  his  agent  the  Deft  was  unable  to  grant  a  lease  of 
the  whole  estate  comprised  in  the  agreement,  the  rent  to  be  paid  was  pro- 
portionately reduced  oy  way  of  compensation :  McKenzie  y.  Hesketh,  7  Ch.D. 
675,  Form  15,  sup.  j).  2274. 

Where  a  trustee  in  bankruptcy  disclaimed  a  lease,  an  intending  undflr- 
lessee  had  no  title  to  relief  in  Equity  against  the  superior  landlord :  Taykw 
y.  OilloU,  20  Bq.  682 ;  but  see  Smalley  y.  Hardinge,  7  (^  B.  D.  524,  C.  A. 

And  as  to  the  effect  of  disclaimer  of  lease  by  trustee  in  bankruptcy,  see 
Lee  &  Wace,  459  et  seq,  ;  Bobson,  461  et  seq, ;  Stacey  y.  Hill,  (1901)  1  Q.  B. 
660,  0.  A. ;  Re  BastahU,  (1901)  2  K.  B.  518. 


TITLE. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  2,  the  intended  lessee  cm- 
not,  in  the  absence  of  express  stipulation,  call  for  the  title  to  the  freeboU, 
whether  the  term  is  to  be  deriyed  out  of  a  freehold  or  leasehold  estate; 
and  by  the  Conyeyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  13,  where  the  tana 
is  denyed  out  of  a  leasehold  interest  with  a  leasehold  reyersion,  the  titk  to 
that  reyersion  cannot  be  called  for,  but  subject  to  this,  the  intending  lessor*! 
title  must  be  proyed :  see  Baekcomb  y.  Phillips,  29  L.  J.  Ch.  380 ;  6  Jut. 
N.  S.  363 ;  1  L.  T.  288  ;  and  under  a  contract  to  assign  an  iinderlease,  or  to 
grant  one,  the  intended  assign  or  underlessee  has  the  right  to  call  for  tlte 
deed  under  which  the  assignor  or  lessee  holds:  Gosling  y.  Woolf^  (1893) 
1  4*  B.  39.  Dealing  with  the  term  prior  to  the  commencement  of  the  title 
need  not  in  general  be  produced  :  Williams  y.  Spargo,  W.  N.  (93)  100. 

COSTS. 

The  rules  as  to  costs  in  the  case  of  sales  apply  also  in  the  case  of 
see  Longini)Uo  y.  Morse,  26  L.  T.  828. 

Where  the   lease  was  to  be  prepared  by  the  lessor's  solr,  who 
friyolous  objections,  the  lessor  was  ordered  to  pay  the  costs  of  tlie  sniit,  and 
of  the  objections :  Mappin  y.  Savory,  20  L.  T.  777. 

ANTE-DATING  LEASES. 

Formerly,  where  it  was  doubtful  whether  there  had  not  been  breathes  of  t 
coyenant  intended  to  be  inserted  in  the  lease,  the  lease  was  ante-dated  tiMt 
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the  question  might  be  decided  at  law :  Lillie  v.  Leght  3  D.  &  J.  204 ;  PaitiY. 
Coomb$,  3  Sm.  &  G.  449 ;  1  D.  &  J.  34. 

But  it  was  held  that  such  questions  ought  to  be  disposed  of  before  decree- 
ing the  execution  of  the  lease:  per  V.-C.  J.,  in  Bankart  v.  Tennant,  10  Eq. 
141. 

As  to  relief  against  breaches  of  covenant  after  the  execution  of  the  lease  in 
certain  cases,  see  Law  of  Property  Amendment  Act,  1859  (22  &  23  Y.  c.  35), 
88.  4—9;  Oonyeyancing  Act,  1881,  s.  14;  Dart,  V.  &  P.  195;  Page  v. 
Bennett,  2  Griff.  117 ;  Hughes  v.  Metn.  By.  Co.,  2  App.  Ca.  439. 


Section  IV. — ^Agreements  fob  Special  Purposes. 

(l.)— AOBSEMENT  FOB  TBANSFBB  OB  ISST7B  OF  SHARES. 

1.   Vendor's  Action — Transfer  to  be  registered^  Purchase-money 

having  been  paid. 

Declare  &c.  [Forms  1 — 4,  p.  2206] ;  '<  And  Let  the  Pit  and  all 
proper  parties  execute  a  proper  deed  of  transfer  of  the  said  —  shares 
to  the  Deity  such  deed  to  be  settled  &c. ;  And  Let  the  Deft  concur  in 
all  steps  which  may  be  necessary  and  proper  for  causing  the  said  — 
shares  to  be  duly  registered  in  his  name  in  the  register  of  members  of 
the  —  GorporatioBy  Limited." — Declarations  that  the  Deft  is  liable  to 
indemnify  the  Pit  against  calls,  and  directions  to  settle  deed  accord- 
ingly.— Deft  to  pay  Pit's  costs  of  action.— Liberty  to  apply.— Patntf  v. 
HutchintotifY.'O.  S.,  5  Dec.  1866,  B.  2723;  3  Eq.  260,  as  varied  on 
appeal  by  L.  JJ.,  17  March,  1868,  B.  2164 ;  3  Oh.  392. 

For  forms  of  judgments  for  indemnity  against  calls  in  similar  cases,  v.  inf. 
Chap.  LI.,  '*  Sfbcifio  Belibf,"  pp.  2357  et  $eq. 


2.  IHsmissal  of  Action  without  Prefudiee  to  future  Action  when 
Corporation  in  a  position  to  issue  Stock  under  Contract. 

This  action  ftc,  This  Court  being  of  opinion  that  the  stock  which 
the  Pit  oorp.  ought  to  issue  to  the  Deft  oo.  under  their  contract  in  the 
pleadings  mentioned  is  irredeemable  stock,  and  that  the  Pit  corp.  are 
not  now  able  to  issue  such  stock,  and  the  Pit  corp.  by  their  counsel 
admitting  that  they  are  not  in  a  position  to  transfer  such  stock  to  the 
Deft  CO.,  Dismiss  the  action  with  costs,  to  be  taxed,  but  without  pre- 
judice to  any  action  which  the  Pit  corp.  may  be  advised  to  bring  to 
enforce  such  contract  if  they  are  able  to  issue  irredeemable  stock. — 
See  The  Mayor^  Aldermen,  and  Citizens  of  the  City  of  Sheffield  y.  The 
Sheffield  Electric  Light  and  Power  Co.,  Ld.,  North,  J.,  7  Dec.  1897, 
B.  4218;  (1898)  1  Oh.  203. 

TOi*.  m*  7  n 
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NOTES. 

Ab  to  the  jurisdictioii  of  the  Court  to  adjudge  spedfio  perfonnanoe  in  tbe 
case  of  agreements  for  the  transfer  of  shares,  v.  mp,  p.  2210. 

Where  the  dispute  is  between  persons  daiming  to  be  members  of  a  oo.,  liie 
proper  course,  at  least  in  complicated  cases,  appears  to  be  to  commenoe  an 
action  for  specific  performance  of  the  agreement  to  titinsfer  the  ahaies; 
where  the  dispute  is  between  the  co.  and  persons  claiming  to  be  membera, 
the  proper  course  is  to  apply  by  summons,  under  sect.  35  of  the  Companies 
Act,  1862,  to  have  the  register  rectified :  Buckley,  pp.  Ill  e^  «ejf. ;  Ward  and 
Henrifs  case^  2  Ch.  431. 

An  order  will  not  be  made  on  a  summons  under  this  section  inYolving 
questions  between  alle^;ed  members,  where  there  is  a  real  dispute  and  the 
amount  is  large,  nor  if  the  facts  are  complicated  or  any  general  piindple 
is  inyolyed ;  »ecus,  where  the  applicant's  title  is  dear :  Exp,  Shaw^  2  Q.  B.  1). 
463 ;  Exp.  Sargent,  17  Eq^  273 ;  and  see  Davies'  otue,  33  L.  T.  834. 

The  Court  has  jurisdiction  on  such  an  application  to  order  an  unsucoessfnl 
respondent,  other  than  the  co.,  to  pay  costs:  Exp,  Shaw,  2  Q.  B.  D.  46S; 
Davies'  case,  33  L.  T.  834  (J^xp.  Sargent,  17  Eq.  273,  not  being  followed  cm 
this  point). 

A  judgment  for  specific  performance  directing  the  Deft  to  concur  in  all 
steps,  &c.,  or  to  procure  registration  as  far  as  possible,  may  be  made  afber 
the  commencement  of  the  winding-up  of  the  co. :  Bobins  y.  Edteardi^  15 
W.  E.  1065;  17L.  T.  90. 

Where  the  Court  held  that  under  the  special  drcumstanoes  the  Pits  bad  no 
power  to  issue  the  irredeemable  stock  required  to  carry  out  the  oontract,  the 
action  was  dismissed  without  prejudice  to  their  right  to  bring  another  acfcion 
when  in  a  position  to  do  so :  Corp,  of  Sheffield  y.  Sheffield  Electric  Lightut^ 
Co,,  (1898)  1  Ch.  203,  8up,  Form  2. 

As  to  the  discretion  of  directors  to  reject  a  transferee,  see  Buddey,  p.  90; 
6th  ed.  p.  36 ;  Parker's  case,  15  W.  E.  974 ;  S,  C,  2  Ch.  685 ;  Be  BeU  Brw,, 
Exp.  Hodson,  65  L.  T.  245;  Be  CoaJport  China  Co,,  (1895)  2  Ch.  404,  C.  A; 
as  to  the  mode  of  considering  the  fitness  of  the  transferee,  the  inferences  to 
be  drawn  from  a  refusal  by  directors  to  state  their  reasons  for  rejecting  a 
transferee,  and  the  duty  of  an  exor,  being  also  a  director,  to  haye  regard  to 
the  benefit  to  his  testator's  estate,  and  that  the  time  at  which  it  is  to  be 
ascertained  whether  the  transferor  is  indebted  to  the  co.  is  when  the  tzanslff 
is  sent  to  the  proper  officer  for  registration,  see  Be  Cawley  &  Co.,  42  Ch.  D. 
209,  C.  A. 

Where  a  settling  day  on  the  Stock  Exchange  in  the  shares  of  new  oos.  baa 
been  obtained  by  miud,  the  rights  of  a  person  who  has  entered  into  contracts 
in  relation  to  shares  are  not  affected  unless  he  was  party  or  priyy  to  the  frand: 
Be  Ward,  Exp.  W.,  20  Ch.  D.  356,  C.  A. 

Diyidends  declared  after  a  sale  of  shares,  but  before  the  day  fixed  for 
completion,  belong  to  the  purchaser :  Black  y.  Homersham,  4  Ex.  D.  24. 

The  damages  for  breach  of  a  contract  to  take  debentures  in  a  oo.  art 
measured  by  the  loss  sustained  through  the  breach,  and  not  by  the  ama 
agreed  to  bie  lent :  South  African  Territories  y.  Wallington,  (1897)  1  Q.  B^ 
692,  C.  A. 

As  to  the  respectiye  liabilities  of  the  broker  or  jobber,  and  transferee,  upon 
a  sale  of  shares,  v,  inf.  Chap.  U.,  '*  Sfegifio  B^jef." 


» 


(n.)— BXBcxmoiT  of  vokks. 

1.  Agreement  by  Railijoay  Company  to  comtintct  Siding. 

''  Deolabe  that  the  agreement  in  the  pleadings  mentioned,  dated  iks 
—  of  — ,  whereby  the  Defts  agreed  to  oonstruct  and  maintain,  at  theff 
or  any  of  their  expense,  upon  land  belonging  to  the  Pit,  and 
by  him  for  that  purpose,  sucli  a  siding  as  in  the  said  agreemeat 
tioned,  ought  to  be  specifically  performed  and  carried  into  exactttiait 


J 


SECT.  TV.]       Agreements  for  Special  Purposes.  2281 

and  adjudge  the  same  accordingly ;  And  Let  the  Pit,  within  one  mon^ 
from  the  date  of  this  judgment,  point  out  the  land  upon  which  such 
siding  is  to  be  made."—- Defts  to  pay  Pit's  costs  of  action.— Liberty  to 
apply.— t?rtf«w  v.  West  Cheshire  Ry.  Co.,  V.-O,  B.,  7  Nov.  1871,  A, 
2912;  13Eq.  44. 


2.  Buildings  to  be  erected — Divergence  bettoeen  Agreement  and  Plans. 

Deolabe  &c.  [Forms  1 — 4,  p.  2206] ;  <'  And  it  appearing  that  a  plan 
of  the  house  to  be  erected  in  pursuance  of  such  agreement  has  been 
approyed  of  between  the  parties,  Let  the  Deft  S.  forthwith  proceed  to 
ctastruct  and  erect  a  house  on  the  ground  comprised  in  the  said  agree* 
ment,  in  accordance  with  such  plan,  save  so  far  as  such  plan  interferes 
'with  the  stipulations  contained  in  the  said  agreement  that  such  house 
ifl  to  be  built  according  to  the  Act  or  Acts  of  Parliament  for  the  time 
being  in  force  for  the  regulation  of  buildings  in  or  near  the  metro- 
polis."—a#W«  V.  ^mtM,  V.-O.  S.,  9  Nov.  1864,  A.  2184 ;  10  Jur.  N.  S. 
1123. 


3.  Judgment  against  Bailway  Company  for  Specific  Performance  of 
Works — Declaration  that  Covenants  of  Old  Company  binding  on 
New  Company. 

This  Court  doth  declare  that  the  covenants  contained  in  the  deed  of 
oonveyance  dated  &c.  in  the  pleading^  mentioned  for  the  construction 
and  maintenance  of  accommodation  works  and  for  the  performance  of 
[[other]  works  which  are  particularly  set  forth  in  the  pleadings  ought, 
having  regard  to  the  provisions  of  the  Lostwithiel  and  Fowey  Bail  way 
Act,  1892,  to  be  specifically  performed  and  carried  into  execution 
\hj  the  Defts  the  C.  M.  Bail  way  Co.],  And  doth  order  and  adjudge  the 
aame  accordingly ;  Let  the  Defts  the  C.  M.  BaiLway  Co.  [new  company'] 
pay  to  the  Pits  their  costs  of  action,  to  be  taxed. — Fortescue  v.  Lostvoithiel 
Bail.  Co.,  Kekewich,  J.,  25  July,  1894,  A.  1203 ;  (1894)  3  Ch.  621. 

For  decree  for  specific  performance  of  an  agreement,  directing  the  Defts  to 
oomplote  the  bridges,  approaches,  and  works  according  to  the  arrangement 
constituted  by  the  said  agreement,  see  Firth  v.  Midland  By.  Co.,  Y.-C.  B., 
9  March,  1875,  A.  484 ;  20  £q.  100. 

For  decree  declaring  a  Deft  oo.  bound  to  make  and  construct  a  siding, 
with  approaches  proper  for  its  convenient  use,  but  not  sheds  or  other  con- 
Teniences,  and  directing  an  inquiry  in  Chambers,  if  the  parties  differed, 
'where  or  bywhat  means  the  same  should  be  done,  see  Lytton  v.  Q.  N,  Ey» 
Co.,  V.-C.  W..  8  April,  1856,  B.  1176;  2  E.  &  J.  399. 

For  decree  declaring  a  Deft  oo.  bound  to  construct  and  maintain  an  arch- 
way sufficient  to  permit  a  loaded  carriage  of  hay  to  pass  under  their  railway 
mt  such  place  as  the  Pit  should  think  most  convenient  in  his  pleasure- 

Sounds,  and  ordering  the  Pit  to  point  out  such  place  within  reasonable 
ne,  with  liberty  to  the  Defts  to  apply  in  case  of  refusal  of  assLstanoe  by 
the  Fit,  and  liberty  to  the  Pit  to  apply  in  case  of  deh^  by  the  Defts  or 
otherwise,  see  Storer  v.  O.  W.  By.  Co.,  V.-C.  K.  B.,  12  Nov.  1842,  B.  159; 
2  Y.  &  C.  C.  54. 
For  a  case  in  which  a  recital  in  a  deed  of  conveyance  to  a  railway  co.  was 

7h2 
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held  to  amount  to  a  bargam  that  no  acoommodation  works  should  be  niade 
%  either  party  other  than  those  specified  in  the  deed,  see  Bhondda  and 
Sivansea  Ry.  Co,  v.  Talhot,  (1897)  2  Oh.  131,  0.  A. 

As  to  the  jurisdiction  in  the  case  of  agreements  for  the  execution  of  woikB, 
V.  sup.  pp.  2210,  2211. 


(m.) — SALE  OF  BXrSINESB. 

Specific  Performance —  Waiver  hy  Plaintif  of  Stipulation  in  A« 

faoour. 

*  IJpoif  the  appeal  of  fhe  Pit  from  the  judgment  dated  &o.,  made 
in  these  actions,  and  on  the  counterclaim  of  the  Defts  on  dismissing 
these  actions,  and  upon  hearing  counsel  for  the  appellant  and 
for  the  Defts,  and  upon  reading  the  said  judgment ;  And  the  Pit 
by  his  counsel  waiving  his  right,  under  the  agreement  dated  &c.,  to 
carry  on  business  under  the  style  of  B.  0.  and  Co.,  and  also  waiving 
his  right,  if  any,  to  prevent  the  Deft  B.  0.  from  carrying  on,  directly 
or  -indirectly,  within  the  radius  of  fifty  miles  of  E.  any  business  of 
dyeing  or  furnishing,  or  any  similar  business,  or  being  in  any  way 
connected  therewith;  This  Court  doth  discharge  the  said  judgment, 
so  far  as  the  same  dismissed  these  actions,  and  doth  declare  that  the 
rest  of  the  said  agreement  ought  to  be  specifically  performed  and 
carried  into  effect,  and  doth  order  and  adjudge  the  same  accordingly ; 
Let  an  inquiry  be  made  whether  anything,  and  if  anything  what,  is 
payable  by  the  Pit  to  the  Defts  under  the  said  agreement,  and  whether 
any,  and  if  any  which,  of  the  liabilities  which  the  Pit  thereby 
agreed  to  discharge  are  still  undischarged ;  And  Let,  upon  payment  of 
what,  if  anything,  shall  be  certified  to  be  payable  by  the  Pit  to  the 
Defts,  and  upon  the  discharge  of  such  liabilities  as  aforesaid,  induding 
mortgage  debts,  the  Defts  B.  0.,  A.  A.,  and  E.  0.  execute  to  the  Pit 
H.  a  proper  conveyance  of  the  property  comprised  in  the  said  agree- 
ment, such  conveyance  to  be  settled  by  the  Judge  in  case  the  parties 
differ. — Defts  to  pay  costs  below  and  of  appeal. — Costs  of  inquiry 
reserved.— See  Hatvksley'y.  Outramy  C.  A.,  29  July,  1892,  A.  1557; 
S.  C,  (1892)  3  Ch.  359,  376. 


{iv,)^-Q;1blast  of  ANinriTT. 

Agreement  to  grant  Annuity  enforced  with  ModificatioM, 

Deolabe  that  the  agreement  contained  in  the  letter  of  &€.,  in  tlie 
pleadings  mentioned,  ought  to  be  specifically  performed  with  the 
modifications  which  are  embodied  in  the  declarations  next  herejnaftar 
coiitained,  and  which  appear  by  the  evidence  in  this  action  to  harre 
been  agreed  upon  by  the  Pit  K.  and  the  Deft,  and  adjudge  the 
accordingly;  And  Declare  that  the  Pits  K.  and  C.  {an  infant) 
respectively  entitled  to  have  paid  to  them  by  the  Deft  the  annuitiee  hete^ 
inafter  mentioned,  that  is  to  say,  &c. ;  And  Let  the  Deft  pay  to  the  Fit 
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sach  respectiye  annnities  according  to  the  above  declarations ;  And  Let 
a  further  deed  or  deeds  of  covenant  by  the  Deft  for  payment  of  the  said 
annuities  be  settled  &c. ;  And  Let  such  deed  be  executed  by  the  Deft 
and  the  Pit  K. ;  And  Let  the  said  Deft,  within  —  weeks  after  &c., 
pay  to  the  Pit  K.  the  arrears  of  the  said  annuities,  and  the  Pit's  costs 
of  ss^on,—Keman  v.  Handley,  Y.-O.  K.,  7  June,  1864,  A.  1192 ;  12 
W.  E.  930 ;  affd.  2  D.  J.  &  S.  283. 

For  decree  for  specific  performance  of  an  agreement  to  grant  an  annuity 
on  a  dissolution  of  partnereliip,  directing  a  d^d  to  be  sett^,  and  payment 
of  anears,  see  Atibin  v.  Holt,  Y.-C.  W.,  23  Nov.  1800,  A.  172 ;  2  K.  &  J.  70. 


NOTES. 

In  Keenan  v.  Handley,  Mfp.,  the  consideration  was  a  release  from  an 
alleged  promise  of  marriage.  , 

As  to  the  jurisdiction  in  the  case  of  a^eements  to  gi*ant  or  sell  annuities, 
V.  sup,  p.  2209 ;  and  that  in  such  cases  time  is  of  the  essence,  v.  sup,  p.  2224. 

An  agreement  to  grant  an  annuity  means  an  annuity  to  be  secured  by 
deed :  Auhin  v.  HoU,  2  K.  &  J.  66 ;  and  see  Dickson  v.  Qayfere,  1  D.  &  J.  655. 


(v.) — ^PSBSONAL  SERVIGBS. 

Agreement  to  employ  a  Manager  of  Works  at  a  Percentage  on 

Trade  Profits. 

Dbclabe  &c.  [Forms  1 — 4,  p.  2206] ;  '<  And  Let  the  following  &c. : 
1.  An  inquiry  when  the  engagement  of  the  Pit  under  the  said  agree* 
xnent  ceased ;  2.  An  account  of  the  profits  of  the  business  carried  on 
by  the  Deft  G.  at  &c.,  in  each  year  from  the  —  of  —  to  the  termina- 
tion of  the  Pit's  engagement,  such  account  terminating  on  the  —  of  — 
in  each  year  except  for  the  last  year  of  the  Plt'B  engagement,  and  as 
to  such  year  terminating  on  the  day  when  the  Pit's  engagement  ceased ; 
3.  An  account  of  what,  if  anything,  is  due  to  the  Pit  from  the  Deft, 
allowing  the  Pit  —  p.  c.  on  the  profits  hereinbefore  directed  to  be 
ascertained,  and  regard  being  had  to  the  provisions  in  the  agreement 
for  a  guaranteed  minimum  of  £500  per  ann.,  and  after  allowing  to  the 
Deft  all  sums  paid  by  him  to  the  Pit  on  account  of  the  said  guaranteed 
minimum  of  £ —  p.  c.  on  the  said  profits." — ^Adjourn  &c. — Rishton  v. 
Grissell,  V.-C.  W.,  19  July,  1867,  B.  2106 ;  S.  C,  6  Eq.  326  ;  10  Eq. 
393. 

NOTES. 

Agreements  for  tiie  performance  of  personal  services  involving  zeal  and 
confidence  are  in  general  obviously  incapable  of  being  spedficaUy  enforced : 
tr.  9up.  p.  2211. 

But  under  special  circumstances,  e.g,,  where  the  employment  has  ceased, 

bat  the  affreement  remains  unperformed  on  the  nart  of  the  person  receiving 

the  benefit  of  the  services,  the  judgment  will  be  made  as  a  foundation  for 

"directions  for  account  or  other  relief :  Eishton  v.  Qriesdl,  Form  1,  tup, ;  and 

DaggtU  V.  Ryman,  16  W.  B.  302 ;  17  L.  T.  486 ;  Vol.  I.  pp.  633,  637. 
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The  judgments  in  these  cases  are  analo^us  to  judgments  for  the  executum 
of  partnerahip  deeds  or  declarations  of  nght  to  share  as  partners  as  founda- 
tions for  further  relief :  v.  8up,  pp.  2169,  2160. 

In  Biehton  y.  Orissell,  sup.y  the  Pit  had  heen  engaged  as  manager  of  iron- 
works, which  had  been  subsequently  sold. 

On  subsequent  proceedings  in  the  cause,  it  was  held  that  the  Deft  was  not 
entitled  to  deduct  interest  on  capital  or  the  guaranteed  £500  in  estunating 
profit  and  loss ;  that  he  was  entitled  to  deduct  depreciations  from  the  nm- 
ning  out  of  his  lease,  and  waste  of  plant  and  machinery ;  that  the  Pit  was 
not  entitled  to  take  into  account  the  excess  of  the  proceeds  of  sale  oyer  the 
estimated  yalue  of  the  concern :  8,  C,  5  £q.  326 ;  and  that  where  the  sums 
paid  on  account  had  been  insufficient,  the  Pit  was  entitled  to  interest  from 
the  time  of  demand  only:  B.  C>,  10  Eq.  393. 


(yi.) — OOKPBOMISE  OF  BIGHTS. 

Agreement  far  Compromise  of  Eights  under  a  Will. 

^'Deolabe  that  the  agreement  of  the  —  of  — ,  as  altered  by  the 
agreement  of  the  —  of  — ,  in  the  pleadings  mentioned,  ought  to  be 
speoifically  performed  and  carried  into  execution,  and  order  and  ad- 
judge the  same  accordingly ;  And  Declare  that  the  yaluation  stated  in 
the  statement  of  defence  of  all  the  Defts  except  P.  to  haye  been  made 
on  the  —  of  —  is  yalid  and  binding  upon  all  the  persons  interested  in 
the  residuary  estate  of  M.  the  testator ;  And  Let  the  Pit  and  Defts 
(other  than  P.)  execute  to  each  other  mutual  conyeyanoes  and  assur- 
ances of  the  properties  comprised  in  such  yaluation;  And  Let  the 
Deft  P.  concur  so  far  as  may  be  necessary  in  such  conyeyancee  and 
assurances  which  are  to  be  settled  &c." — ^Direction  to  tax  costs. — '*  And 
Declare  that  the  said  costs  are  payable  out  of  the  testator's  estate,  and 
are  a  charge  on  his  residuary  estate." — ^liberty  to  apply  as  to  raising 
such  costs. — '^  And  Let  an  inquiry  be  made  whether  any,  and  what, 
part  of  the  real  and  personal  estate  of  the  testator  is  outstanding  or 
undisposed  of." — ^Adjourn  &c. — Re  Mence,  Harrison  v.  Mence,  V--C. 
H.,  28  July,  1877,  B.  1741. 

For  order  staying  proceedings  in  a  suit  on  the  terms  of  an  agreement  for 
oompromise,  see  Makes  y.  Hodgkin,  M.  B.  at  Chambers,  17  May,  1877, 
A.  1234. 


NOTES. 

Where  a  suit  was  actually  pending,  an  agreement  for  compromise  ocfuld 
not,  before  the  commencement  of  the  Judicatm^  Acts,  be  enforced  in  that  suit : 
Pryer  y.  QrihbUy  10  Ch.  534 ;  Richardson  v.  Eytmi^  2  D.  M.  &  G.  79;  unless 
it  related  solely  to  the  prosecution  of  the  suit :  per  James,  L.  J.,  in  Pryer  t. 
Orihble^  10  Oh.  540 ;  or  did  not  inyolye  equities  distinct  from  those  appealing 
on  the  record  in  the  existing  cause :  Askew  y.  Millingtony  9  Ha.  65. 

Since  the  Judicature  Acts,  it  has  been  held  that  an  order  may  be  madie  ofi. 
motion  or  simimons  in  the  existing  suit,  staying  proceedings  in  that  auitv  in 
accordance  with  the  terms  of  the  compromise :  Eden  y.  NaUhy  7  Ch.  D«  T&l ; 
Hakes  y.  Ilodgkin,  sup, ;  and  see  Scully  y.  Ld»  Dundonald,  8  Ch.  D.  6d8s 
C.  A. ;  but  the  Court  refused  at  the  hearing  of  such  an  application  to  direct 
an  inquiry  as  to  damages  caused  by  the  repudiation  of  the  agreement :  £dei% 
y.  Naishy  7  Ch.  D.  788. 

An  agreement  for  compromise  with  a  local  board,  under  the  PoUio 
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Act,  1875,  not  being  a  contract  <<  for  carrying  the  Act  into  execution  "  within 
fleet  173,  can  be  emoroed,  though  not  under  the  seal  of  the  board :  A»  G.  y. 
GaskiU,  22  Ch.  D.  537. 

A  Pit  who  receives  a  sum  of  money  under  a  compromise,  which  is  after- 
▼aids  repudiated  with  his  concurrence,  will  not  be  allowed  to  retain  the 
money  and  proceed  with  his  action :  Henderson  y.  Underwriting  Assoc,  ^  65 
L.  T.  732. 

As  to  the  consideration  sufficient  to  support  an  agreement  for  compromise, 
V.  sup.  p.  126. 

As  to  the  proper  scope  of  the  pleadings  and  evidence  in  an  action  for 
specific  performance  of  an  agreement  of  compromise,  see  Knowks  v.  Roberts, 
38  Ch.  D.  263,  C.  A. 


Section  V. — ^Proceedings  in  Default  of  Compliance. 

The  remedies  open  to  a  Fit,  where  the  Deft  refuses  to  comply  with  the 
judgment,  are  as  loUows : — 

1.  He  may  obtain  an  order  fixing  time  and  place  for  payment  and  conyey- 
aDce,  or  a  period  within  which  the  judgment  is  to  oe  obeyed,  and  if  this 
judgment  be  not  obeyed,  may  proceed  against  the  Deft  for  contempt. 

2.  If  a  purchaser  of  land,  ne  may  enforce  the  agreement  by  means  of  a 
vesting  order,  or  by  an  order  appointmg  a  person  to  convey  under  sect.  14  of 
the  Judicature  Act,  1884. 

3.  He  may  apply  for  an  order  rescinding  the  agreement. 

4.  If  a  vendor,  ne  may  enforce  his  vendor's  lien. 
These  remedies  are  dealt  with  in  this  section  in  order. 

Clauses  in  agreements  for  sale  of  land,  providing  for  i*e-sale,  and  charging 
the  purchaser  with  the  defidenoy,  were,  before  the  Judicature  Acts,  enforce- 
able at  law  and  not  in  equi^ :  Dickinson  v.  X.  C  &  D,  Ry,  Co,,  15  W.  B.  141 ; 
but  see  Borne  v.  Young,  3  x .  &  0.  199 ;  Nash  y.  Worcester  Commrs,,  1  Jur. 
N.  S.  973. 


(l.)— TDCE  Aim  PLACE  FOB  EXECUTION. 

1.  Appointment  of  Time  and  Place  for  Execution — Agreement  for 

Sale  of  Land — Purchaser's  Action. 

*'  Upon  motion  &c.y  this  Oourt  doth  appoint  12  of  the  clock  at  noon 

on  —  the  —  day  of  — ,  at  Boom  138,  Boyal  Courts  of  Justice,  Strand, 

Ix>ndon,  as  the  time  and  place  for  payment  of  the  balance  of  the 

purchase-money  of  the  premises  comprised  in  the  contract  in  the 

pleadings  mentioned,  pursuant  to  the  said  judgment  dated  the  — 

day  of  — ;  And  Let  the  Deft  at  such  time  and  place  deliver  to  the  Pit 

tlie  oonyeyance  of  the  premises  comprised  in  the  contract  in  the  said 

judgment  mentioned,  settled  by  the  Judge  in  pursuance  of  the  said 

judgment,   and  referred  to   in  the  Master's  certificate    dated  &c., 

duly  executed  by  himself  the  said  Deft,  and  by  B.  in  the  said  convey- 

ADoe  named,  together  with  all  deeds  and  writings  &c.,  on  the  Pit 

paying  to  the  Deft  at  the  time  and  place  aforesaid  the  sum  of  £ — 

appearing  by  the  afiidavit  of  P.  filed  &c.  to  be  the  total  amount  payable 

hy  the  Pit  to  the  Deft  in  respect  of  the  sum  of  £ —  mentioned  in  the 
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said  judgment  as  being  the  balance  of  the  pnrchafie-monej  of  the 
premises  comprised  in  the  said  contract,  together  with  interest  thereon 
at  the  rate  of  5  p.  c.  per  ann.  from  the  —  of  —  to  the  —  of  — ,  leas 
income-tax,  after  deducting  from  such  balance  the  sum  of  £ —  appear- 
ing by  the  ta.xing  master's  certificate  dated  &c.  to  be  the  amount  of 
the  Pit's  costs  taxed  pursuant  to  the  said  judgment.*' — Deft  to  pay  to 
Pit  his  costs  of  the  application  and  consequent  thereon. — See  Darling 
V.  Evans,  V.-C.  B.,  18  July,  1878,  A.  1455. 


2.  Similar  Order — Vendor^ a  Action, 

It  is  ordered  that,  upon  the  Pit  deliyering  to  the  Deft  H.  A.  0.,  at 
12  o'clock  at  noon,  at  Boom  138,  Eoyal  Courts  of  Justice,  Strand, 
London,  on  the  —  day  of  — ,  1901,  the  indenture  of  conveyance  \or 
assignment]  of  the  premises  in  the  judgment  mentioned,  identified  by 
the  signature  of  the  Master  of  the  Supreme  Court,  duly  executed  by 
the  Pit  and  E.  B.,  the  said  Deft  H.  A.  C.  do  at  such  time  and  ]^aoe 
pay  to  the  Pit  the  sum  of  £ — ,  being  the  total  amount  of  the  four 
several  sums  following,  that  is  to  say,  the  sum  of  £ —  in  the  judgment 
mentioned,  the  sum  of  £ —  amount  of  interest  thereon  from  the  — 
day  of  — ,  1900,  to  the  —  day  of  — ,  1901,  at  the  rate  of  6  p.  c.  per 
ann.,  the  sum  of  £ —  in  the  said  judgment  also  mentioned,  and  the 
sum  of  £ —  the  amount  of  the  costs  of  the  Pit  directed  to  be  taxed 
by  the  said  judgment ;  And  it  is  ordered  that  the  Deft  H.  A.  C.  do 
pay  to  the  Pit  his  costs  of  this  motion,  such  costs  to  be  taxed  by  the 
taxing  nxaster. — Morley  v.  davering,  M.  B.,  18  July,  1861,  B.  1531, 
30  Beav.  108. 


3.  Another  Form — Vendor^ a  Action. 

This  Court  doth  appoint  12  o'clock  at  noon,  on  the  —  day  of  — ^ 
1901,  at  Boom  138,  Boyal  Courts  of  Justice,  Strand,  London,  as  the 
time  and  place  for  the  payment  of  £ —  (being  as  to  £ —  part  thareol 
tlbie  balance  of  £ —  mentioned  in  the  judgment  dated  &c.,  after  deduct- 
ing £ — ,  the  amount  of  the  rents  and  profits  received  by  F.  H,  O.,  the 
receiver  therein  named,  and  as  to  £ —  interest  on  £ — ,  balance  of  pur- 
chase-money at  5  p.  c.  per  ann.  from  the  —  day  of  — ,  1900,  to  the 
—  day  of  — \  1901) ;  And  it  is  ordered  that  the  Deft  G.  F.  do  at  sudi 
time  and  place  aforesaid  pay  to  the  Pit  A.  B.  the  said  sum  of  £ — ; 
And  thereupon  it  is  ordered  that  the  Pit  A.  B.  do  deliver  to  the  Deft 
G.  F.  the  indenture  of  conveyance  of  the  premises  in  the  jud^^ent 
mentioned,  identified  by  the  signature  of  the  Master  of  the  Supreme 
Court  (the  draft  of  which  conveyance  is  referred  to  in  the  said  judg^ 
ment  as  having  been  submitted  by  the  Deft  to  the  Pit  and  approved 
by  him),  duly  executed  by  the  Pit,  together  with  all  deeds  and  wxitings 


J 
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in  his  custody  or  power  relating  to  the  said  premises. — ^Deft  to  pay 
Fit's  costs  of  motion  to  be  taxed  &c. 

N.B.— This  form  follows  Bohineon  v.  Oalland,  Form  10,  p.  2241,  as  to  the 
adyaatages  of  whioh,  see  notes  to  that  fonn,  sup,  p.  2242. 


4.  Another  Fomi — Vendor* a  Action. 

This  Gonrt  doth  appoint  12  o'clock  at  noon  on  the  —  day  of  — ,  1900, 
at  the  office  of  the  vendor's  solicitor,  Mr.  — ,  No.  — ,  —  Street,  in  the 
county  of  — ,  as  the  time  and  place  for  the  payment  of  the  sum  of  £ — 
(being,  ftc..  Form  3,  tup.) ;  And  it  is  ordered  that  upon  the  Pit  at  the 
time  and  place  aforesaid  tendering  to  the  Deft  the  conveyance  of  the 
said  premises  (the  draft  of  which  conveyance  is  referred  to  in  the  said 
judgment  as  having  been  submitted  by  the  Deft  to  the  Pit  and  ap- 
proved by  him)  duly  executed  by  the  Pit*  and  the  title  deeds  relating 
to  the  premises,  the  Deft  {name)  do  pay  to  the  Pit  (name)  the  said 
sum  of  £ — ,  Deft  to  pay  Pit  costs  of  motion  to  be  taxed  &c. — Johns 
T.  Fumeauxy  24  March,  1900,  A.  972. 

For  similar  order  directing  the  Master  to  appoint  a  time  and  place  for 
execution  and  payment,  see  Urmston  v.  Singleton,  L.  C,  23  July,  1749, 
B.  404. 

For  orders  for  attachment  and  sequestration  against  persons  in  contempt 
for  disobedience  to  these  or  other  orders  of  the  Court,  v.  Chap.  XXVlf., 
•*  Execution." 


KOTES. 

In  default  of  complianoe  with  the  order  fixing  time  and  place  for  execution 
or  payment,  or  a  period  within  which  the  agreement  is  to  he  complied  wifh, 
the  person  proeecutinff  such  order  may  proceed  at  once  to  issue  sequestration : 
O.  XLTn,  6 ;  32  &  33  y.  o.  62,  s.  8 ;  and  as  to  the  practice  relating  to  seques- 
trations, see  Dan.  727  et  $eq,  ;  and  sup.  Vol.  I.,  pp.  450 — 463. 

Where  the  default  is  not  in  payment  of  money,  the  Fit  may  move,  on 
notice  to  the  Deft,  for  a  writ  of  attachment  against  him  for  non-compliance: 
O.  XLTV,  2 ;  and  as  to  such  process,  see  Dan.  Ch.  Pr.  700  et  seq, ;  Mayor, 
dtc,  ofHytht  V.  Eaxt,  1  £q.  620,  inf,  p.  2289. 

Ab  to  uie  procedure  where  the  default  is  in  payment  of  money,  see  YoL  I., 
p.  421  ti  sey. ;  Sugd.  3rd  ed.  531. 

The  Pit  m  a  vendor's  action  may  also  in  a  proper  case  obtain  a  writ  of  ne 
exeai  regno  against  the  purchaser  at  any  stage  in  the  suit :  Boehm  v.  Wood, 
T*  &  B.  332 ;  and  as  to  this  writ,  see  Vol.  I.,  pp.  616 — 517. 


(n.)— VBSTINO  OBDEB. 

2.  Agreement  for  Sale  of  Land — Purchaser's  Action — Defaulting 
Party  declared  Trustee — Person  appointed  to  Convey. 

**  TJpoir  motion  Ac.,  and  upon  reading  &c.  (state  evidence  of  defauU)^ 
ire  that  the  Deft  S.  is  a  trustee  of  the  hereditaments  therein  com- 
yrii»xl  within  the  meaning  of  the  Tmatoe  Act,  1893 ;  And  Let  the  Fit 
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be  at  liberty,  on  or  before  the  —  day  of  —  next,  to  lodge  the  sun  o! 
£ — ,  the  balance  of  the  purchase-money  of  the  said  hereditamentB,  in 
Ooart  as  directed  in  the  Lodgment  Schedule  hereto ;  And  Let  D.  of  &c., 
solr,  be  appointed  to  execute  the  engrossment  approved  by  the  Judge 
of  the  conveyance  of  the  said  hereditaments ;  And  upon  such  lodg- 
ment in  Court  as  aforesaid,  Let  the  said  D.  execute  the  said  con- 
veyance/'— Deft  to  pay  to  the  Pit  his  costs  of  action  subsequent  to  the 
judgment,  and  of  the  application  and  consequent  thereon.-^ Add 
Lodgment  Schedule,  Form  No.  3,  p.  206.] — Warrender  v.  Foiteff 
V.-O.  S.,  31  Jan.  1854,  B.  373. 

For  vesting  orders  imder  the  Trustee  Act,  1893,  s.  31,  where  a  Deft  is 
unable  to  convey,  see  Vol.  II.,  pp.  1261  et  sea,  ;  and  Sect.  11.  {uX  Foim  13, 
8up.  p.  2244,  and  for  orders  unaer  sect.  14  (Judicature  Act,  1884;,  nominat- 
ing a  person  to  execute  conveyance  on  neglect  or  refusal  of  person  to  eonvejr 
under  order,  see  Vol.  L,  Forms  1  and  2,  pp.  428,  429. 


KOTEfl. 

By  the  Trustee  Act,  1893,  s.  31,  where  any  decree  has  been  made  in  a 
suit  for  the  specific  performance  of  any  contract  concerning  any  knds, 
the  Oourt  may  declare  any  of  the  parties  trustees  of  such  hinds  or  any 
part  thereof,  and  thereupon  make  such  order  as  to  their  estates,  rights, 
or  interests,  as  it  may  make  concerning  the  estates,  rights,  and  interests  of 
trustees. 

After  a  judgment  for  conveyance,  applications  for  vesting  orders  under 
this  section  may  be  made  in  Chambers :  0.  LV,  2  (8). 

It  was  held  tnat  a  vesting  order  could  not  be  made  under  the  ootresponding 
section  of  the  Trustee  Act,  1860,  in  the  case  of  an  agreement  to  ^;rant  a  lease: 
Orace  y.  Baynton^  25  W.  B.  506 ;  but  such  decrees  were  made  m  Hodgsou  v. 
Borver^  and  Howell  v.  Palmer,  Vol.  11.,  pp.  1264  (Form  7),  1265. 


(m.)— BE80I88ION. 

8.  Order  rescinding  Contract. 

XTfon  motion  &c.,  Let  the  memorandum  of  agreement  dated  &e.  in  tiie 
judgment  mentioned  be  rescinded ;  And  Let  all  further  proceedings 
in  this  action  be  stayed.  Deft  to  pay  Pit's  costs  of  motion. — Henty  v. 
Sohrdder,  M.  E.,  25  July,  1879,  A.  1668 ;  8.  C,  12  CSh.  D.  666 ;  M- 
lowed  by  North,  J.,  in  Jeffery  v.  Stewart,  80  L.  T.  17. 


4.  O/'flfer  rescinding  Contract  on  non-compliance  mth  the  Judgment 

hy  the  Defendant. —  Vendor^ s  Action. 

Upon  motion  &c.  by  counsel  for  the  Pit  &c.,  and  upon  reading  tb 
judgment  dated  &c.,  the  Maater's  certificate  dated  &c.,  and  IIm 
certificate  of  the  Paymaster-Gtoneral  dated  &c.  of  non-lodgment  in 
Court  by  the  Deft  of  the  balance  by  the  Master's  said  certificata, 
tified  to  be  due  from  him,  as  directed  by  the  said  judgment^ 
Oourt  doth  order  Hiat  the  agreement  dated  &o.  in  the  said  jndgnail 
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mentioned  be  rescinded ;  And  it  is  ordered  that  the  Deft,  D.  P.,  do  pay 
to  the  Pit,  W.  F.  W.,  £ — ,  appearing  by  the  Master's  said  certificate 
to  be  the  taxed  costs  of  Pit  of  this  action,  and  also  his  costs  of  this 
motion  to  be  taxed  by  the  taxing  master,  and  it  is  ordered  that  all 
further  proceedings  in  this  action  be  stayed  except  snch  as  may  be 
necessary  for  carrying  this  order  into  effect. — Weiterman  y.  Pantlin^ 
Byrne,  J.,  26  October,  1900,  B.  3456. 

For  like  order  staying  proceedings,  ''except  as  to  the  recovery  of  the 
costs  already  ordered  to  ro  paid  by  tne  Deft  to  the  Pits,  or  the  costs  of  this 
application,  and  exoept  as  to  any  application,"  &c.,  see  WaUon  y.  CoXy  Y.-O. 
B.,  11  Jan.  1873,  B.  18 ;  15  Eq.  219;  but  see  Jefferu  y.  Stewart^  $up,,  where 
North,  J.,  declined  to  introduoe  this  exception  into  me  form  of  order. 

If  the  parties  interested  are  admittedly  not  parties  to  the  action,  &c., 
directions,  consequent  only  on  it  being  certified  that  all  parties  interested 
are  parties  to  the  action,  are  superfluous,  and  eliould  be  omitted :  Sykea  y. 
Schofield,  29  W.  B.  68;  M.  E.,  17  July,  1880,  B.  2803 ;  Sparkea  y.  Uvana, 
M.  B.,  11  Feb.  1879,  B.  223. 

For  decree  in  supplemental  suit  declaring  that  a  contract  for  sale  to  the 
Deft  of  land  conyeyea  to  him  ought  to  be  rescinded,  and  directing  inquiries 
▼hat  was  the  yalue  of  an  unfini^ed  building  erected  by  the  Deft  in  pursu- 
ance of  a  coyenant  in  that  behalf  contained  in  the  oonyeyance  of  the  same 
land ;  what  damages  had  been  sustained  by  the  Pits  by  reason  of  the  Deft*s 
default  in  performance  of  his  coyenant ;  rlts*  costs  to  be  taxed  (including 
any  costs  incurred  in  the  original  suit  remaining  unpaid)  from  the  foot  of  a 
preyious  taxation,  and  paid  by  the  Deft  within  a  limited  time ;  in  case  they 
should  not  be  paid,  the  Pits  to  be  at  liberty  to  set  off  the  ascertsoned  damages 
and  costs  from  the  certified  yalue  of  the  building  and  the  purchase-money 
and  interest,  and  the  balance  to  be  paid  by  the  Deft  to  the  Pits ;  and  declar- 
ing the  Deft  a  trustee  for  the  Pits  of  the  land  conyeyed,  and  yesting  such 
land  in  the  Pits  for  the  estate  therein  of  the  Deft,  see  Mayor,  dtc,  of  ffythe 
T.  BaH,  V.-C.  M.,  17  Dec.  1866,  A.  2909 ;  S.  C,  1  Ei-  620. 


NOTES. 

Where  tiie  Deft  refuses  compliance  with  the  judgment,  the  Pit  is  entitled, 
after  a  reasonable  time,  to  an  order,  to  be  obtained  on  motion,  declaring  the 
a£;reement  rescinded :  Foligno  y.  Martin,  16  Beay.  586 ;  Sto^  y.  Meredith^ 
4  Giff.  207 ;  Baker  y.  TTtYWaww,  62  L.  J.  Ch.  315;  68  L.  T.  634 ;  41  W.  E. 
375  (where  the  judgment  comprised  a  declaration  of  lien  with  liberty  to  apply 
to  enforce  itV 

But  the  Pit  cannot  at  the  same  time  obtain  rescission  of  the  contract  and 
damages  for  the  breach  of  it :  Henty  y.  Schroder,  12  Ch.  D.  666 ;  Form  3,  $up, 
(disapproying  form  of  order  in  Sweet  y.  Meredith,  sup.,  and  not  following  m 
tliis  respect  Foligno  y.  Martin,  sup,,  and  Watson  y.  Cox,  15  Eq.  219,  sup,) ; 
JIuUhings  y.  Humphrey,  33  W.  B.  563 ;  54  L.  J.  Oh.  650 ;  Jeffery  y.  Stewart^ 
80  li.  T.  17. 

Xtepudiation  of  a  contract  for  a  lease  before  the  time  for  performance  is 

z&ot  a  breach  of  contract,  imless  the  lessee  elected  to  treat  it  as  putting  an  end 

to  tJ&o  contract,  except  for  the  purposes  of  an  action  for  such  breach :  John^ 

m€€me  y.  Milling,  16  Q.  B.  D.  460,  0.  A. ;  Rhymney  Ry,  Co,  y.  Brecon  and 

^erthyr  Ry.  Co,,  60  L.  J.  Ch.  813 ;  and  generally,  m  the  absence  of  circum- 

atanoes  justifying  a  purchaser  in  treating  a  refusal  to  perform  a  term  of  the 

ocyn^ract  as  final,  or  an  agreement  express  or  implied  that  it  shall  be  so  treated, 

<tbo  'whole  time  until  the  date  for  completion  must  be  allowed  to  the  yendor 

tt>T  performance:  Smith  y.  Butler,  (1900)  1  Q.  B.  694,  0.  A. 

Xn  Morgan  y.  Brisco,  32  Ch.  D.  192,  the  Deft  haying  persistently  en- 
dea^voured  to  eyade  both  the  judgment  and  an  order  on  furaier  consideration, 
^%sm  X^t  haying,  pursuant  to  leaye,  deposited  escrow  and  deeds  with  the 
groper  officer,  ana  filed  affidayit  that  he  had  done  so,  the  Deft  was  ordered 
piCAiA  four  days  to  pay  the  amount  found  due  by  the  chief  clerk's  certi- 
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ficate,  and  subsequent  interest  at  6  p.  c.  (the  rate  specified  in  the  oontnot), 
and  to  pay  the  Flt*8  costs  of  the  application :  see  Form  9,  aup,  p.  2241. 

Where  the  Deft  asked  for  further  time,  a  short  period  was  nxed  for  pay- 
ment :  Simpson  v.  Terry,  34  Beav.  423. 

Upon  motion  to  rescind,  an  application  by  the  Deft  for  a  retam  of  Hm 
deposit  was  refused:  Dunn  v.  Vere,  19  W.  E.  161 ;  23  L.  T.  432. 


In  Mayor y  &c,^  of  Hythe  y.  East,  orders  had  been  made  fixing  pmods  for 
'.finally  i 
before  the  order  was  drawn  up.    A  motion  to  assess  the  damages  LaTing 


compliuice,  and^nnaUy  an  order  for  attachment,  but  the  Deft  absconded 


been  made  and  refused  (5.  C,  1  Eq.  620),  a  supplemental  suit  was  com- 
menced and  a  decree  obtamed  as  above  stated. 

Where  the  mistake  in  a  deed  or  contract  is  mutual,  the  remedy  is  to  rectifr 
by  substituting  the  terms  really  agreed  on.  When  the  mistake  is  unilatem, 
the  remedy  (if  any)  is  rescission,  out  the  Court  may  giye  to  the  Deft  the 
option  of  takine  what  the  Fit  meant  to  giye  in  lieu  of  rescission :  Faget  t. 
Marshall,  28  Gh.  D.  256,  inf.  p.  2301,  Form  3 ;  and  see  May  y.  PlaU,  (1900) 
1  Oh.  616;  Cowen  y.  TruefiU,  (1899)  2  C?h.  809,  0.  A. ;  and  inf.  Chap.  LL 
p.  2303. 

Eescission  after  conyeyance  of  land  can  only  be  obtained  on  the  ground  o! 
unfair  dealing :  May  y.  PlaU,  sup,  ;  Brovmlie  y.  Campbell,  5  App.  Ca.  937, 
per  Lord  Selbome ;  Soper  y.  Arnold,  37  Ch.  D.  102,  per  Cotton,  £.  J. ;  and 
see  Oreawolde-  Williams  y.  Bameby,  83  L.  T.  708 ;  49  W.  E.  203. 


(ry.)— yKNDOB's  ubn. 

5.  Agreement  /or  Sale — Vendor* s  Lien  declared  at  the  Hearing, 

Deolabe  &c.  [Forms  1 — 4,  p.  2206]. — ^Accoimt  of  what  is  due  to  Pit 
for  principal  and  interest  in  respect  of  the  purehase-money. — Defts  to 
pay  the  amount  within  three  months  after  the  date  of  the  ceztificaie, 
and  thereupon  and  upon  payment  of  costs  conyeyance  to  be  executed 
&o.— Defts  to  pay  Pit's  costs  of  action. — "  And  Declare  that  the  Pit  is 
entitled  to  a  lien  upon  the  said  hereditaments  in  respect  of  the  said 
purchase-money,  with  interest  thereon  at  the  rate  of  5  p.  c  per  aon- 
from  &c.,  until  payment,  and  also  for  the  Pit's  said  costs :  And  in  case 
of  default  being  made  in  such  payment  or  payments  as  aforesaid,  the 
Pit  is  to  be  at  liberty  to  apply  to  this  Court  to  enforce  such  lien."— 
Liberty  to  apply  generally. — Heath  y.  Metn.  Ry,  Co.y  M.  R.,  26  Jan. 
1869,  A.  204 ;  Lycett  y.  Stafford  and  Uttoxeter  By.  Co.^  V.-C.  R, 
23  June,  1871,  B.  1754  ;  S,  C,  13  Eq.  261.  See  also  Wing  v.  ToUat- 
ham  and  Hampstead  By.  Co.,  Y.-C.  M.,  13  Noy.  1867,  B.  2673  ;  affd.  $ 
Ch.  740  ;  Beey.  Stafford  and  Uttoxeter  By,  Co.,  23  W.  R.  868. 

For  like  decree,  with  liberty  to  apply  **  as  to  enforcing  the  lien  "^  sale  or 
otherwise,"  see  Williams  y.  Aylesourhand  Buckingham  By.  Co..^  i-  C.  f« 
M.  E.,  10  Feb.  1872,  B.  486;  21  W.  JEt.  819;  28  L.  T.  647;  Wart  v.  Sasii 
Co.,  21  W.  R  819 ;  28  L.  T.  893. 

And  for  decree  enforcing  yendor*s  lien,  see  Munns  y.  Isle  of  Wight  B»f.  O^, 
L.  J.  a.,  7  May,  1870,  B.  1276 ;  6  Ch.  414. 

The  declaration  of  lien  will  not  be  made  on  motion  for  judgment  in  d<£vdt 
of  defence,  if  not  claimed  by  the  Fit :  Tacon  y.  National  Standard,  Sx.  €^ 
66  L.  J.  Ch.  529 ;  66  L.  T.  166 ;  W.  N.  (87)  18. 

6.  Subsequent  Order  enforcing  Lien  by  Sale — Leape  to  Bid, 

Upon  motion  &c.,  ''  Let  the  lands  and  hereditaments  comprised  ia 
the  agreement  in  the  judgment  mentioned  be  sold  with  die  approbatiei 
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of  the  Jadge,  free  from  all  claimB  of  the  Deft  co.  and  of  all  persons 
claiming  through  the  co.,  and  the  Pit  is  to  be  at  liberty  to  bid  and 
become  the  purchaser  at  any  such  sale." — Defts  to  pay  the  costs  of 
the  application. — Liberty  to  a^^ly. — Lycett  v.  Stafford  and  Utioxeter 
Ry.  Co.,  V.-O.  B.,  18  Jan.  1872,  B.  156;  13  Eq.  261. 

For  like  order  on  petition,  with  directions  to  pay  the  proceeds  of  the  sale 
into  Court,  subject  xo  further  order,  and  for  the  appointment  of  receiver, 
without  prejudice  to  a  similar  order  in  the  suit  of  FFarev.  Aylesbury  and 
Buckingnam  By,  Co.,  see  WiUiams  y.  Same  Co,y  L.  C.  for  M.  B.,  4  July,  1873, 
B.  2274. 


7.  ITie  like — Ord^r  after  attempted  Sales — Injunction  and 

Delivery  of  Possession. 

DisoHAsoB  order  for  sale. — ''And  notwithstanding  the  judgment  &c., 
Let  the  Defts  within  one  month  after  service  of  this  order  lodge  in 
Court,  to  the  credit  &c.,  the  several  sums  of  £ — ,  together  with  £ — 
interest  thereon,  as  directed  in  the  Schedule  hereto ;  and  in  default  of 
Buch  lodgment  by  the  time  aforesaid.  Let  the  Defts,  the  A.  and  B.  Co., 
iheir  directors,  officers,  servants,  and  agents,  be  restrained  by  injunc- 
tion from  running  or  causing  or  permitting  to  be  run  over  the  lands 
and  hereditaments  in  the  pleadings  mentioned,  or  any  part  thereof, 
any  train,  engine,  carriage,  truck  or  waggon,  and  from  continuing,  or 
being  in  possession  of,  or  using  the  said  lands  and  hereditaments,  or 
any  part  thereof,  until  further  order;  And  Let  the  Pit  be  put  into 
possession  of  the  said  lands  and  hereditaments." — [Add  Lodgment 
Schedule,   Form  No.    1,   p.   206.] — See    Williams  v.  Aylesbury  and 
Buckingham  By.  Co,,  L.  C.  for  M.  B.,  July,  1873,  B.  2380;  AUgood 
▼.  Merryhent  and  Darlington  By.  Co.,  Ghitiy,  J.,  33  Ch.  D.  571. 


8.  Declaration  of  Lien  for  Unpaid  Purchasc'-money  and  Future 

Instalments. 

DxcLABS  that  the  agreement,  dated  Ac.,  as  varied  by  the  said  award 

in  writing  dated  &c.,  by  the  said  F.,  so  far  as  the  same  remains  unper- 

fbnaed  and  not  carried  into  execution,  ought  to  be  performed  and 

caxried  into  execution  as  between  the  Pit  and  the  Deft  H.  E.  N.,  and 

order  and  adjudge  the  same  accordingly;  And  Let  an  account  be 

t&ken  of  what  is  due  from  Deft  H.  E.  N.  to  the  Pit  under  the  said  agree- 

xnent,  as  varied  by  the  said  award,  for  unpaid  purchase-money  and 

Interest ;  And  in  taking  such  account,  any  sum  or  sums  of  money  for 

-which  judgment  has  been  already  obtained  by  the  Pit  in  any  action 

^^rainst  the  Deft  H.  £.  N.  are  to  be  deducted,  together  with  all  other 

|iE0t  allowances;  Let  the  Deft  H.  E.  N.,  -within  fourteen  days  after 

^Kie    filing  of   the  Master's  certificate,  pay  to  the  Pit  what  upon 

talcing  the  said  account  shall  be  certified  to  be  due  from  the  said 

to  the  Pit ;  Declare  that  the  Pit  is  entitled  as  against  all  the 
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Defts  to  a  lien  on  the  leaseliold  interest  of  the  Pit  under  the  indentuies 
of  lease  dated  &c.,  in  the  pleadings  mentioned,  in  the  honse  nnmbered 
&c.|  and  other  premises  comprised  in  the  said  lease,  lor  the  entirety  of 
the  purchase-money  for  the  time  being  unpaid  on  the  acooimt  above 
mentioned,  and  for  the  future  instalments  mentioned  in  the  said  award, 
and  any  interest  which  may  be  due  on  any  instahnent  for  the  time 
being  in  arrear  and  unpaid ;  And  as  against  the  Deft  H.  E.  N.  also 
for  his  costs  of  this  action ;  And  the  Pit  is  to  be  at  liberty  to  apply  in 
Chambers  for  directions  as  to  the  enforcement  of  such  lien  in  case  the 
Deft;  H.  E.  N.  shall  not  pay  what  shall  be  so  certified  to  be  due  from 
him,  or  any  future  instalment  of  the  said  purchase-money,  and  for 
enforcing  his  security  against  the  Turkish  Bonds  mentioned  in  the 
statement  of  claim. — Defts  to  pay  Pit's  costs  of  this  action  to  be  taxed 
&c.— iWt?M  Y.  N.,  1880,  B.  1362  ;  15  Ch,  D.  649. 


9.  Payment  of  Purchase-numey  into  Court  or  delivery  of  PoMemon. 

XJpoN^  motion  &c.  by  counsel  for  the  Pit,  and  upon  hearing  &c.  fior 
Deft,  Let  the  Deft  A.  B.,  on  or  before  &c.,  lodge  in  Court,  as  directed 
in  the  Lodgment  Schedule  hereto,  £ —  (being  the  unpaid  balance  of 
his  purchase-money  for  the  premises,  E.  House  &c.),  together  with 
interest  on  such  balance  at  the  rate  of  4  p.  c.  per  ann.  from  &c.  And 
in  default  of  such  payment  being  made  by  the  time  aforesaid,  Let  the 
Deft  A.  B.,  on  or  immediately  after  the  —  day  &o.,  deliver  up  posses- 
sion of  the  aforesaid  premises  to  the  Pit  C.  D.  And  in  that  case  Let 
the  Deft  A.  B.,  on  or  before  &c.,  or  subsequently,  within  four  da,j% 
after  service  of  this  order,  lodge  in  Court,  as  directed  in  the  said 
Schedule,  interest  on  the  said  £ —  at  the  rate  aforesaid,  from  &c — [Add 
Lodgment  Schedule  1,  p.  206.] — Oreenwood  v.  Turner ^  Kekewich,  J^ 
6  Feb.  1891,  A.  247,  P. ;  S.  C,  (1891)  2  Ch.  144. 

For  decree  for  specific  perfonnance  including  in  the  taxation  all  costs. 
charges,  and  expenses  properly  incurred  and  payable  under  the  agreements, 
and  upon  the  Pit  executing  a  proper  conveyance  of  the  lands,  and  deliTmu 
upon  oath  all  deeds  and  writings  relating  exclusively  to  the  lands  taken,  and 
undertaking  to  execute  a  proper  covenant  for  the  production  of  the  title  deeds 
relating  to  the  said  lands  and  other  lands  of  the  Pit,  directing  the  Defts  to 

Say  to  the  Pit  what  should  be  certified  to  be  due,  &c.,  and  dedaring  Plft 
en,  see  Vyner  v.  ffoylake  Ry.Co.,  M.  E.,  22  Jan.  1868,  B.  195 ;  17  W.  B.  9S. 

For  furtiier  order  on  petition  to  compute  subsequent  inteiest  and  oosta» 
and  for  a  sale,  the  proceeds  to  be  paid  mto  Court,  with  leaye  to  apply  in 
Chambers  for  payment  out,  see  S*  C,  M.  E.,  21  Nov.  1868,  B.  3024. 

For  order  conmiitting  the  conduct  of  the  sale  to  the  (officud  sc^)  wiA 
leave  to  the  Pits  to  bid,  see  8,  €.,  M.  E.  at  Chambers,  29  July,  1869,  B. 
2317. 

For  order  for  the  Pit,  who  had  been  allowed  the  purchaser,  to  retain  hi? 
purdiase-money  out  of  the  balance  certified  to  be  due  to  him  under  the  decree, 
and  for  possession  and  conveyance,  see  S.  C,  M.  E.  at  Chambers,  15  Dec 
1869,  B.  3176. 

For  the  final  order  on  motion  for  writ  of  assistance  to  issue  to  put  the  Ptt 
into  possession,  see  S,  C,  M.  E.,  2  June,  1870,  B.  13S^. 

For  order  on  motion,  after  decree  declaring  the  Uen  and  giviiif  libettf 
to  apply  in  case  of  defaidt  by  the  Defts,  directmg  a  sale  of  the  la^b,  or  so 
mu^  tnereof  as  should  be  necessary  to  raise  the  amount  certified  to  be  dns^ 
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with  sabfleqaent  interest  and  ooets,  the  proceeds  to  be  paid  into  Oourt,  and 
givii^  leave  to  apply  in  Chambers  for  payment  out,  see  Wing  t«  Tottenham 
and  Samj»tead  By.  Co.,  Y.-G.  M.,  19  June,  1868,  B.  1607. 

For  decree  eniordnfi^  vendor's  lien,  after  judgment  in  an  action  on  the 
agreement,  declaring  me  Uen  for  the  principal  money  and  interest  in  the 
pleadings  mentioned,  or  for  so  much  thereof  as  remainea  unpaid,  and  that  the 
said  lien  ought  to  be  enforced  by  sale,  or  otherwise,  under  the  direction  of 
the  Judge,  with  inquiries  and  directions  accordingly,  see  Walker  v.  Ware^  &c. 
By.  Co.,  M.  B.,  4  Dec.  1866,  B.  2481 ;  1  Bq.  195 ;  followed  in  PeU  v.  Niyrth- 
ampion,  dx.  By.  Co.,  M.  B.,  14  July,  1868,  B.  2281 ;  9.  C,  2  Gh.  100. 

For  decree  m  suit  for  specific  performance  declaring  the  vendor  entitled 
to  a  lien,  and  directing  an  immecuate  sale,  see  SedgwiSc  v.  Wat/ord,  dbc.  By. 
Co.,  M.  B.,  7  March,  1867,  B.  617 ;  36  L.  J.  Oh.  379. 


NOTES. 

Lien,  when  arising.^ — ^If  it  be  expressed  or  can  be  inferred  that  it  was  the 
intention  of  the  parties  that  the  sale  or  transfer  should  be  subject  to  the  con- 
dition that  the  purchase-monev  should  be  paid,  or  the  thin^  contracted  to 
be  done  by  the  vendee  should  be  perform^,  the  vendor's  hen  will  attach ; 
$eeus,  if  the  engagement  to  do  or  pay  was  to  be  the  consideration  for  the 
transfer:  per  ¥.-0.  B.,  in  Be  Albert  Life  Assurance  Society,  11  Eq.  164,  178. 

And  aooording[ly  the  vendor's  lien  was  held  not  to  attach  in  we  case  of  a 
sale  for  an  annuily  where  there  was  no  intention  implied  that  the  annuity 
was  to  be  a  charge  on  the  estate :  Dixon  v.  Oay/ere,  1  D.  &  J.  655 ;  nor  in 
the  case  of  a  sale  for  an  annuity  with  an  .agreement  to  pay  a  further  sum  on 
contingency :  Farrott  v.  SweeUand,  3  My.  &  K.  655  ;  Clarke  v.  Boyle,  3  Sim. 
499 ;  nor  in  the  case  of  a  sale  for  a  sum  to  be  paid  out  of  moneys  which 
might  be  received  in  respect  of  sales  of  shares  or  borrowed  capital :  Be  Brent* 
vfood  Brick  and  Coal  Co.,  4  Ch.  D.  562 ;  nor  in  respect  of  arrears  of  rent- 
char^  reserved  on  a  conveyance :  E.  of  Jersey  v.  Briton  Ferry,  &c,  Co.,  7  Eq. 
409 ;  nor  in  respect  of  the  costs  of  an  arbitration  under  the  L.  0.  0.  Act : 
JET.  Ferrers  v.  Stafford  and  Uttoxeter  By.  Co.,  13  Eq.  524. 

The  vendor's  hen  prevails  against  a  railway  co.  in  respect  of  unpaid  pur- 
chase-money:  Bp.  o/  Winchester  v.  Mid  Hants  By.  Co.,  5  Eq.  17 ;  unless  the 
consideration  be  a  rent-charge :  see  S.  of  Jersey  v.  Briton  Ferry  Co.,  7  Eq.  409 ; 
or  the  nature  of  the  contract  is  such  as  to  exclude  the  lien :  see  Brentwood,  &c. 
Co.,  4  Oh.  D.  562,  G.  A. ;  and  notwithstanding  deposit  and  bond  under  the 
Xi.  C.  0.  Act,  s.  85 :  Wing  v.  Tottenham  arid  Hampstead  By,  Co.,  3  Gh.  740 ; 
and  in  respect  of  compensation  for  severance :  Walker  v.  Ware,  &c.  By.  Co., 
1  £q.  195 ;  and  the  fact  that  the  railway  is  open  for  public  use  does  not  afPect 
the  Uen:  E.  of  Jersey  v.  South  Wales  Mineral  By.  Co.,  19  L.  T.  446 ;  Walker 
tr.   Ware,  Ac.  By.  Co.,  1  Eq.  195. 

Under  ordinary  circumstances,  a  vendor's  Uen  for  unpaid  purchase-money 
^will  prevail  against  a  subsequent  purchaser  whose  estate  is  equitable  only : 
KeUlevoell  v.  Watson,  21  Gh.  D.  685  ;  26  Ch.  D.  501,  G.  A. ;  and  see  National 
JProvineial  Bank  of  England  v.  Jackson,  33  Gh.  D.  1,  G.  A. ;  but  it  will  be 
o^erwise  if  the  vendor  gives  a  receipt  in  the  body  of  the  deed  for  money 
irliich  is  never  paid,  and  the  subsequent  incumbrancer  has  acted  in  bond  fide 
reliance  on  such  receipt :  Lloyd's  Bank  v.  Bullock,  (1896)  2  Gh.  192. 

ThB  doctrines  of  vendor's  hen  are  applicable  to  other  subjects  no  less  than 
to  land:  Be  Albert  Life  Assurance  Co.,  11  Eq.  178;  e.g.,  a  snare  of  proceeds 
yi  eale  of  leaseholds  held  by  trustees  of  a  will  upon  trust  for  sale  and  ^vision : 
ZMBtrie9  v.  Thomas,  (1900)  2  Gh.  462,  G.  A.  The  lien  of  the  unpaid  seller  of 
is  now  regulated  by  the  Sale  of  Goods  Act,  1893  (56  &  57  Y.  c.  71), 


Jgrs/MTOtment  of  Lien.'] — The  lien  may  be  enforced  by  sale  and  the  ap- 
touatment  of  a  receiver :  Munns  v.  Isle  of  Wight  By.  Co.,  5  Gh.  414 ;  Wing  v. 
m  and  Hampstead  By.  Co.,  3  Gh.  740 ;  A.  G.y.  Sittingboume  By.  Co., 

Irat  not  in  the  first  instance  by  injunction :  Munns  v.  Isle  of  Wight  By, 
b*,  ^  Ch.  414 ;  overruling  Cosens  v.  Bognor  By.  Co.,  1  Gh.  594 ;  nor  by  mterim 
ijiuic^tion  until  sale:  J^eett  v.  Stafford  and  Uttoxeter  By,  Co.,  13  Eq.  261 ; 
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the  decifiion  in  E,  St.  Germans  y.  Crystal  Palace  By,  Co.,  11  Eq.  568,  notb^ 
followed;  and  see  Vol.  L,  pp.  720,  721. 

After  one  unsuccessful  attempt  to  sell,  an  injunction  was  lefased:  Wil- 
liams y.  Aylesbury  and  Buckingham  By.  Co.,  21  W.  B.  819;  28  L.  T.  647; 
but  was  granted  after  the  failure  of  a  second  attempt:  8.  C,  Form  7, 
p.  2291. 

And  where  the  land  was  unsaleable,  and  an  attempt  to  sell  would  oiily 
cause  extra  expense,  the  Court  ^^nted  an  injunction :  AUgood  y.  Merryheni 
and  Darlington  By.  Co.,  33  Ch.  D.  671. 

Where  the  decfaration  of  lien  has  been  omitted  in  the  Judgment,  it  may  be 
supplied  on  petition  {Heriot  y.  L.  C.  &  D.  By.  Co.,  16  Ii.  T.  47 3|,  except  in 
cases  where  the  interests  of  subsequent  incumbrancers  would  oe  affected, 
when  it  can  only  be  supplied  by  supplemental  action,  not  on  petition  in  the 
or^bial  action :  A.  O.y.  Sittinghoume  and  Sheemess  By.  Co.,  1  Eq.  636. 

JDie  declaralion  of  lien  does  not  depriye  the  vendor  of  nis  ris^t  to  reedasion : 
Baker  y.  Williams,  W.  N.  (93)  14 ;  62  L.  J.  Ch.  315 ;  68  L.  T.  634. 

The  subsequent  orders  enforcing  the  lien  may  be  obtained  either  on  motkm 
{Lycetty.  Stafford  and  Uttoxeter  By.  Co.,  13  Eq.  261,  Form  6,  sup.jt.  2290)  or 
on  petition :  Williams  y.  AyUshury  and  Buckingham  By.  Co.,  21  W.  B.  819; 
E.  St.  Germans  y.  Crystal  Palace  By.  Co.f  11  Eq.  568. 

Li  an  action  by  a  vendor,  whose  purchase-money  was  payable  by  instal- 
ments, for  specific  performance  and  declaration  of  lien,  liberty  was  given  to 
apply  in  respect  of  future  instalments  as  they  accrued  due :  Nives  v.  N.,  15 
Cln.  D.  649 ;  and  see  Form  8,  sup.  p.  2291. 

Land,  when  sold  under  the  order,  is  discharged  from  all  claims  of  the 
public  to  use  it  as  a  highway:  Munns  v.  Isle  of  Wight  By.  Co.,  o  Ch.  414; 
where  tiie  words  *'  free  m)m  all  claims  of  the  co.  and  of  aU  parties  ftlM^ning 
through  the  co."  were  inserted  in  the  order. 

The  vendor  of  a  policy  of  assurance  is,  in  respect  of  his  lien,  a  secured 
creditor  within  sect.  168  of  the  Bankruptcy  Act,  1883 :  Be  Burr,  Exp.  Clarity 
W.  N.  (92)  122,  138. 

Where  vendors  allowed  the  conveyance  to  be  registered,  so  that  the  nor- 
chaser  had  apparent  ]^wer  to  dispose  of  the  land  absolutely,  they  were  neM 
to  have  waived  their  hen  as  against  purchasers  from  him :  Kdtletvell  v.  TTatsns, 
26  Ch.  D.  501,  0.  A. 

Determination  o/Zten.}-— Mere  personal  security  for  payment  is  not  salBciflDt 
to  take  away  the  lien :  Exp.  Loaring,  2  fiose,  79 ;  secus,  a  mortgage,  tli0o^ 
for  a  part  of  the  purchase-money  only :  Bond  v.  Kent,  2  Vem.  280. 

An  order  in  lunacy  made  ex  parte  under  the  Lunacy  Act,  1890  (53  T'.  c  51 
8.  116,  directing  a  mode  of  dealing  with  the  property  of  a  lunatic,  lanll  ok 
prejudice  a  vendor's  lien  thereon :  Davies  v.  Thomas^  (1900)  2  Ch.  462,  C.  A. 

As  to  circumstances  in  which  the  lien  is  discharged,  v.  sup.  pp.  2059,  2O60l 

And  as  to  the  vendor's  lien  generally,  see  Mackreth  y.  Symmons,  2  L.  C 
Eq.  926. 


J 
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CHAPTER  U. 


SPECIFIC  BELIEF. 


SacnoN  I. — Lost  Instruments. 

1.  Terms  of  Lost  Settlement  established  from  the  Draft. 

<<  Dbolars  that  the  indenture  of  settlement  in  the  pleadings  men- 
tioned was,  on  the  —  of  — ,  duly  executed  by  S.,  B.,  0.,  H.,  and  J. 
[parties  to  the  missing  indenture)^  and  that  the  draft  from  which  the 
said  indenture  was  engrossed  was  in  the  words  and  figures  following, 
that  is  to  say : — *  This  indenture  made,'  &c.  {verbatim  recital  of  the 
drafts  toith  schedules),^* — Directions  for  taxation  and  payment  of  costs, 
—liberty  to  a^^ly.—Schofeld  v.  S.,  M.  E.,  19  Jan.  1878,  B.  248; 
following  the  form  in  Irwin  v.  /.,  inf.  p.  2307. 

In  Schofidd  y.  8.,  sup.,  the  draft  was  filed  in  the  Ile]>ort  Office. 

The  draft  of  the  deed  may  be  conveniently  set  forth  in  a  schedule  and  re- 
ferred to  in  the  judgment,  as  follows : — **  And  that  the  draft  from  which,  &c.. 
Was  in  the  words  and  figures  set  forth  in  the  schedule  hereto." 

For  decree  directing  a  draft  settlement  to  be  enrolled  in  Court,  it  appear- 
ing that  the  settlement  had  been  duly  executed  by  all  proper  parties  m  the 
terms  of  the  draft,  and  that  such  settlement  had  been  lost  or  mislaid  and 
oould  not  be  foimd,  although  due  search  had  been  made  for  it,  see  Clifton  y. 
Tempest,  M.  E.,  10  Aug.  1859,  A.  2644. 

2.  Inquiries  as  to  Lost  Settlement^  Parties  interested^  and  Property 

comprised. 

Lost  the  following  &c.,  that  is  to  say :  1.  An  inquiry  whether  there 
is  any  and  what  issue  of  the  marriage  between  the  Defts  B.  and  F., 
his  wife ;  2.  An  inquiry  whether  any  and  what  settlement  was  executed 
upon  or  previotLsly  to  the  marriage  of  the  said  B.  and  F.,  his  wife,  and 
whether  such  settlement  is  in  existence  (or  what  has  become  of  the 
Nune)  ;  3.  And  if  it  shall  appear  that  such  settlement  is  not  in  exist- 
moe  (or  ia  not  now  forthcoming),  an  inquiry  what  were  the  terms  and 
>roviflion8  of  the  said  settlement,  and  of  what  particulars  the  property 
omprised  therein,  or  affected  thereby,  consisted  at  the  date  of  the 
aid  Battlement,  and  of  what  the  same  now  consists. — ^Adjourn  &c. — 
^ulkeley  V.  B.,  M.  E.,  20  July,  1841,  A.  1147. 

For  decree  directing  an  inquiry  whether  any  and  what  notice  of  a  settle- 
i«nt  had  been  giyen  by  any  ana  what  persons,  and  when  and  to  whom,  the 
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Coujt  being  of  opinion  that  there  was  sufficient  evidenoe  to  show  that  & 
settlement  of  the  trust  funds  in  the  pleadings  mentioned  had  been  executed 
upon  the  marriage  of  the  Deft  H.  witii  the  Pit,  and  that  such  funds  were 
thereby  settled  upon  trust  for  the  wife  for  life,  and  then  for  the  husband  for 
life,  with  remainder,  at  tihe  deatii  of  the  survivor,  to  the  children  of  the  mar- 
riage who  should  attain  the  age  of  twenty-one  years,  in  equal  shares,  see 
Hall  y.  Dawson,  M.  E.,  22  Jan.  1862,  A.  169 ;  7  £.  T.  519. 


3.  Lost  Settlement — Further  Order. 
'<  Degglabe  that  the  land  at  — ,  comprised  in  &c.,  and  the  £ —  Gons.| 


and  also  the  real  and  personal  property  which  shall  deyolve  upon  the 
Deft  F.,  the  wife  of  the  Deft  B.,  during  the  marriage  of  the  said 
Defts,  are  subject  to  the  trusts  of  the  indenture  of  settlement  executed 
upon  such  marriage,  as  in  the  said  (certificate)  mentioned ;  And  Let 
all  proper  parties  join  in  executing  a  deed  of  settlement  of  the  trust 
property  hereinbefore  set  forth,  pursuant  to  the  terms  in  the  said  (cer- 
tificate) mentioned,  as  the  Judge  shall  direct,  such  settlement  to  be 
settled  &G." — ^Tax  all  parties'  costs  of  action  as  between  solr  and  client 
— ^' And  of  and  incident  to  the  preparation  and  execution  of  the  said 
deed  of  settlement." — ^Trustees  to  retain  and  pay  them  out  of  the  trust 
funds. — ^Liberty  to  apply. — See  Bulkeley  v.  -5.,  M.  R.,  16  Feb.  Ift42, 

A.  498. 

4.  Lost  Title  Deeds — Inquiry  in  Suit  for  Redemption. 

And  it  appearing  that  the  deeds  hereinafter  mentioned  came  inta 
the  possession  of  the  solrs  to  the  mortgagees  in  the  pleadings  named. 
Let  the  following  &c. :  1.  An  inquiry  whether  the  three  deeds,  dated 
respectively  &c.,  or  any  and  which  of  them,  after  they  so  came  into 
the  possession  of  the  solrs  of  the  mortgagees,  have  been  lost  or  mis- 
laid by  the  mortgagees,  or  any  of  them,  or  by  their  agents,  or  the 
agents  of  any  of  them ;  2.  An  inquiry  when  and  under  what  curcmn- 
stances  such  deeds  have  been  lost,  or  are  not  now  forthcoming. — 
Adjourn  &c.— See  Ld.  Midhton  v.  Eliot,  V--0.  E.,  21   April,  1845, 

B.  934;  15  Sim.  531. 

For  like  inquiry  and  account,  Deft  paying  into  Ck>urt  the  amount  daimed 
on  the  mortgage,  see  Stokoe  y.  RoUon,  M.>  £.,  20  July,  1814,  B.  1502;  3  Y.lt 
B.  51. 

For  an  inquiry  in  like  suit  what  title  deeds,  eyidences,  and  writings  rfr* 
lating  to  the  mortgaged  estate  were  deliyered  to  the  mortgagee  by  a  deceased 
mortgagor,  or  by  any  other  person  or  persons  by  his  order,  and  what  hm 
become  of  the  same,  see  Shelmardine  y.  Johnson,  Y.-C,  31  July,  1819*  B. 
2003 ;  6  Mad.  40. 

For  an  inquiry  what  ought  to  be  allowed  as  a  sufficient  compensation  lor 
the  damage  done  to  an  estate  by  the  destruction  of  title  deeds,  and  directioa 
to  set  off  the  amount  which  should  appear  proper  against  what  shooki  be 
due  for  principal  and  interest  on  a  mortgage,  see  Hornby  y.  Matthant,  T.-C. 
B.,  4  Aug.  1848,  A.  2321 ;  16  Sim.  327 ;  Broxvn  v.  Sewdl,  11  Ha,  49. 

5.  The  like — Further  Order^^Indemnity. 

Declabe  Pit  entitled  to  redeem ;  And  the  Pit  haying  paid  the  Defta* 
principal  money,  the  Defts  to  re-conyey  and  deliyer  all  deeds  &Cy 
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repay  interest  aooraed  after  the  expiration  of  six  months'  notice  to  pay 
off  the  mortgage,  and  paid  without  prejudice ; — ''  And  Let  the  Defts, 
at  their  expense,  give  to  the  Pit  a  good  and  efPectual  indemnity  or 
security  in  respect  of  the  loss  of  the  several  deeds,  dated  &c.,  to  in- 
denmify  the  Fit,  his  heirs  and  assigns,  and  his  and  their  estate  and 
effects,  and  the  mortgaged  hereditaments  in  the  pleadings  mentioned, 
from  and  against  all  loss,  costs,  charges,  damages,  and  expenses,  and 
other  consequences  which  the  Pit,  his  heirs  or  assigns,  or  the  said 
hereditaments,  shall  or  may  incur,  sustain  or  become  liable  to,  for  or 
by  reason  of,  or  on  account  or  in  respect  of,  the  said  loss  of  the  said  title 
deeds  in  any  manner  howsoevQr ;  And  Let  such  indemnity  or  security 
be  settled  &c." — Defts  to  pay  Pit's  costs  of  action. — Ld.  Midleton  v. 
EHot,  V.-O.  E.,  11  Mar.  1847,  B.  821 ;  15  Sim.  631. 


mentioned,  such  bond  to  be  settled,  &c.,  see  Stokoe  y.  Bobson^  M.  B.,  16 
June,  1815,  B.  1195;  19  Yes.  385;  and  for  the  form  of  such  bond,  see 
6Madd.  4],n. 

For  decree  declaiing  that  the  Deft  was  bound  to  indemnify  the  Pit 
against  all  liabOitj  and  loss  in  respect  of  a  lost  bill  of  exchange,  and 
directing  the  Deft,  before  &c.,  or  witnin  one  week  after  service,  to  take  up 
such  biU  and  pay  what  is  due  in  respect  thereof,  see  Foligno  y.  Ooldner, 
V.-C.  K.  B.,  22  Jan.  1849,  A,  681 ;  and  see  Graham  y.  Needham,  Y.'O.K*B., 
21  Feb.  1848,  A.  740. 


6.   Win  found  after  Administration  Judgment  under  prior  Will — 
Inquiry  as  to  Parties — Notice  toproceedj  in  Default  Distribution. 

''Upon  the  petition  &c..  Let  an  inquiry  be  made  who  are  the 
persons  interested  in  setting  up  the  document  in  the  petition  men- 
tioned, dated,  or  purporting  to  be  signed  by  the  testator  B.  on,  the 
—  of  — ^,  as  a  will  of  the  said  testator ;  And  Let  notice  be  giren  to 
ihe  said  persons,  in  such  manner  as  the  Judge  in  Chambers  shall  direct, 
that  if  they  do  not,  within  a  time  to  be  determined  by  the  Judge  in 
Chambers,  and  stated  in  such  notice,  take  proceedings  to  set  up  the 
said  document,  and  within  the  same  time  give  notice  to  the  Pit  and 
Defts  that  such  proceedings,  and  what  proceedings  in  particular,  haye 
been  taken,  the  testator's  estate  will  be  distributed  pursuant  to  the 
said  judgment  dated  &c.,  and  the  subsequent  orders  in  this  action, 
upon  the  footing  that  the  will  and  codicils  mentioned  in  the  said 
judgment  were  the  only  testamentary  dispositions  of  the  said  testator." 
— Beepondents  to  be  at  liberty  to  attend  proceedings. — "  And  stay  all 
fatare  proceedings  in  this  action,  except  the  proceedings  to  be  taken 
under  this  order,  until  the  inquiry  hereinbefore  directed  has  been 
made." — Costs  to  be  costs  in  the  action. — ^Liberty  to  apply. — See 
Harrison  v.  Every,  V.-C.  B.,  26  Feb.  1876,  A.  377  ;  34  L.  T.  238. 

For  the  Hke  order,  with  liberty  for  the  Pit  (the  mortgagor)  to  take  such 
prooeedingB  as  he  might  be  adyised  against  the  person  named  in  the  certifi- 
cate, or  against  such  person  as  he  might  be  adyised  for  the  recoyery  of  the 
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mortgage  deed,  see  Jam^  y.  Rwinaey^  Y.-C.  H.,  15  March,  1879,  A.  1025; 
11  Ch.  D.  398. 


NOTES, 

jiTBiSDicinoir. 

The  equitable  jurisdictioii  in  cases  of  loss  or  accidental  destmotion  of  deeds 
and  documents  is  threefold : — 

1.  Belief  may  be  obtained  by  persons  claiming  under  the  missing  instru- 
ments for  the  purpose  of  establishing  estates  or  interests  created  x>j  them, 
whetiber  actually  contested  or  not :  Schofidd  y.  fif.,  Form  1,  sup.  p.  2295 ;  Hall 
y.  Dmvson,  7  L.  T.  519 ;  or  to  establish  possession  where  a  document  of  title 
is  lost :  WalmsUy  y.  Childf  1  Vez.  344 ;  Story,  §  84. 

2.  A  mortgagor  whose  title  deeds  haye  been  negligently  lost  by  the  mort- 
gagee may  commence  a  suit  for  redemption,  and  for  a  proper  indemnity  and 
compensation,  so  as  to  establish  the  loss :  Lord  Midleton  y.  Eliot,  15  Sim.  531 ; 
Forms  4  and  5,  sup.  pp.  2296,  2297 ;  or  for  deliyery  of  the  deeds  or  indemnity : 
Brown  y.  SeweU,  11- Ha.  49 ;  and  see  Stokoe  y.  Bohson,  3  Y.  &  B.  51 ;  Lnocraft 
y.  Hitcy  2  Ha.  14,  n. ;  and  so  where  the  deeds  were  destroyed  by  the  mart- 
eagee  under  hallucination :  Homhy  y.  MatcJiam,  16  Sim.  325 ;  eecus,  where 
the  deeds  were  proyed  to  haye  been  stolen  without  any  fault  on  the  part  of 
the  mortgagee :  Smith  y.  Bicknell,  3  Y.  &  B.  51,  n. ;  or  lost  notwithstending 
due  care :  Woodman  y.  Higgins,  14  Jur.  846 ;  et  v,  sup.  p.  1950. 

3.  A  suit  may  be  instituted  for  payment  or  satisfaction  of  lost  bonds  or 
instruments  under  seal,  where  the  legal  remedy  would  formerly  haye  becai 
unayaiLable  or  inadequate,  or  of  lost  instruments  tmder  seal,  or  not  under 
seal,  upon  terms  as  to  security  or  indemnity  which  the  Courts  of  Conunoii 
Law  could  not  formerly  haye  considered :  England  y.  Lord  Tredfgar,  1  Bq. 
344  ;  Bushnan  y.  Morgan,  5  Sim.  635 ;  East  India  Co,  y.  Boddam,  9  Yes.  464; 
Walmsley  y.  Child,  1  Yez.  344 ;  Whitjfkld  y.  Fausset,  1  Yez.  392 ;  Story,  Eq. 
Jur.  §  81 ; 

—  but  not  for  relief  in  respect  of  a  destroyed  bill  of  exchange :  Wright  t. 
Lord  Maidstone,  1  K.  &  J.  701. 

The  increase  of  the  powers  of  the  Ck>urts  of  Common  Law  in  dispensiDg 
with  pro/ert,  and  in  respect  to  indemnity,  did  not  aSect  the  equitable  juri^ 
diction  in  these  cases  :  Wright  y.  Lord  Maidstone,  1  K.  &  J.  701,  ^08 ;  TotUmin 
y.  Price,  5  Yes.  328 ;  Atkinson  y.  Leonard,  3  Bro.  C.  C.  218. 

By  the  C.  L.  P.  Act,  1854  (17  &  18  Y.  c.  125),  s.  87,  Courts  of  CoinmaB 
Law  were  empowered  to  order  that  the  loss  of  a  bill  of  exchange  or  other 
negotiable  instrument,  should  not  be  set  up  in  an  action  founded  on  the 
instrument,  if  a  proper  indemnity  were  giyen  to  the  satisfaction  of  the  Oooit^ 
or  a  Judge,  or  a  Master,  against  tiie  claim  of  any  third  person  upon  ench 
instrument :  see  King  y.  Zimmerman,  L.  E.  6  C.  F.  466. 

An  order  under  this  section  could  only  be  obtained  on  application  befbro 
the  trial :  Conflans  Quarry  Co,  y.  Parker,  L.  B.  3  C.  P.  1,  13. 

Since  the  commencement  of  the  Jud.  Acts,  relief  in  respect  of  lost  instra- 
ments,  whether  under  the  C.  L.  P.  Act,  or  under  the  general  jorisdictiaai  ol 
Equity,  may  be  obtained  in  any  Diyision  of  the  High  Court. 

On  the  commencement  of  a  suit  to  obtain  the  benefit  of  a  missing  instzti- 
ment  upon  which  an  action  at  law  would  lie,  it  was  formerly  necessarr  that 
an  affidayit  should  be  filed  stating  that  the  instrument  was  lost,  or  not  in  the 
Pit's  custody :.  Walmsley  y.  Child,  1  Yez.  344 ;  Anon.,  3  Atk.  17 ;  as  a  secoiity 
for  the  propriety  of  the  suit :  Cockell  y.  Bridgeman,  4  Beay.  499 ;  unlees  tibs 
loss  was  admitted  bv  the  Deft*s  answer :  Crosse  y.  Beding/Uld,  12  Sim.  35 ; 
the  principle  being  that  no  change  of  jurisdiction  from  Law  to  Equity  should 
be  made  without  the  security  of  an  oath:  Dormer  y.  Fortescue^  3  Atk.  132; 
Whitchurch  y.  Oolding,  2  P.  Wms.  541. 

EYIDENOE. 

Li  all  cases  of  lost  instruments  eyidence  must  be  adduced  to  proTe : 

(a)  the  existence  of  an  instrument  to  tiie  effect  alleged :  Padwick  v.  IFiB- 

comb,  4  H.  L.  C.  431 ;  and,  in  the  case  of  a  note,  that  it  was  genuine :  ChoSer 

y.  Lake,  1  Atk.  446 ; 
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(6)  *'  some  ground  that  it  is  lost  or  cannot  be  come  at " :  Whitfield  y. 
Faussety  1  Yez.  389 ;  but  strict  evidence  of  the  loss  was  not  remiired  where 
the  deed  was  admitted  to  be  missing :  Ahington  y.  Oreen,  14  W.  K.  852. 

As  to  what  eyidence  of  loss  is  sufficient,  see  Hart  y.  H,y  1  Ha.  1 ;  Taylor, 
Ev.  387 ;  8th  ed.  396. 

And  see  as  to  secondary  eyidence  of  the  contents  of  lost  instruments  by  the 
production  of — 

—  unattested  copy,  memorials,  &c. :  Tunstall  y.  Trappes^  3  Sim.  308 ; 

—  copy  of  faculty  against  the  interest  of  the  person  haying  it  in  his 
cnstody :  Isham  y.  WcUlacef  4  Sim.  25 ; 

—  copy  of  dn^:  Green  y.  Bailey,  15  Sim.  642;  Waller  y.  Horsfall,  1 
C^mp.  501 ; 

—  drafts  and  memoranda,  &c.  of  contents  of  lost  drafts :  Waldy  y.  Gray, 
20Eq.  238; 

—  drafts  and  corroboratiye  eyidence :  Ward  y.  Gamons,  17  Vee.  134 ; 

—  draft  and  copy :  Ahington  y.  Green,  14  W.  B.  852 ; 

—  entries  in  private  ledger  of  settlor  as  to  lost  declaration  of  trust :  Re 
Booker,  B.  v.  B,,  54  L.  T.  239 ; 

—  recitals  in  another  deed,  and  solr's  bill :  Skipwith  y.  Stanley,  11 
Ve8.64; 

—  recitals  in  another  deed  against  the  interest  of  the  person  in  possession : 
La  Touche  y.  Hutton,  I.  E.  9  Eq.  166 ; 

—  parol  eyidence:  ffall  y.  Dawson,  7  L.  T.  519;  Sugden  y.  Lord  St, 
Leonards,  1  P.  D.  154,  C.  A. ; 

—  counterpart,  or  in  default  copy,  or  in  default  parol  evidence :  Villiers  y. 
r.,  2  Atk,  71. 

Missing  instruments  are  in  general  presumed  to  have  been  duly  stamped, 
unless  some  evidence  to  the  contrary  be  given,  when  the  burden  of  proof  is 
flhifted  to  the  person  setting  up  the  instrument :  Marine  Investment  Co.  y. 
HaviMe,  L.  B.  5  H.  L.  624  ;  Taylor,  Ev.  133 ;  Closmadeuc  y.  Carrell,  2  Jur. 
N.  8.  474 ;  18  C.  B.  36;  25  L.  J.  0.  P.  216;  4  W.  B.  547. 

Mere  parol  eyidence  of  the  contents  of  an  unstamped  deed  was  not 
adznitted :  Smith  v.  Henley,  1  Ph.  391 ;  secus,  where  the  evidence  was  a 
draft  or  other  writing  admitting  of  being  stamped:  Blair  v.  Ormond,  1 
I>.  &  S.  428 ;  BousfielS  y.  Godefroy,  5  Bing.  418 ;  per  Lord  Lyndhurst  in 
BmUh  y.  Hmley,  1  Ph.  391,  395. 


Iin>E3anTY  JCRD  COMPENSATIOir. 

The  indemnity  should  extend  to  any  such  costs,  damages,  and  expenses 
as  the  party  affected  may  be  put  to  by  the  loss  of  the  instrument:  East  India 
Co.  y.  Boddam,  9  Yee.  469 ;  L<yrd  Midleton  y.  Eliot,  15  Sim.  531 ;  Form  5, 
sup,  p.  2296. 

Xn  the  case  of  lost  policies  of  insurance  no  indemnity  will  be  directed  other 
than  the  judgment  of  the  Court,  at  least  when  the  Plt*s  title  under  the  lost 
deeds  is  clear :  England  y.  Lord  Tredegar,  1  Eq.  344 ;  CrockoM  y.  Ford,  25 
Ij«  J.  552. 

'Where  an  indemnity  was  directed,  it  was  held  that  interest  did  not  accrue 
on  the  sums  due  under  the  policy  during  the  delay  thus  caused :  Bvishnan  y. 
Morgan,  5  Sim.  635. 

The  measure  of  compensation  when  title  deeds  have  been  lost  by  a  mort- 
^a^ee,  is  the  expense  of  office  copies,  &c.,  to  which  the  estate  will  be  put  by 
xeaflon  of  the  judgment  and  other  proceedings  forming  part  of  the  title: 
.Brc^wn  y.  SeweU,  11  Ha.  49 ;  Hornby  y.  Matcham,  16  Sim.  326. 

008TB. 

'Where  a  mortgagee  loses  title  deeds  he  will  in  general  be  liable  for  the 
occasioned  by  the  loss :  Stokoe  y.  Bobson,  19  Yes.  385 ;  Fish.  Mortg. 
.  964 ;  et  v.  sup.  p.  1950  ; 

—  and  therefore  of  an  action  for  redemption  and  indemnity,  except  those  of 
reoonye3rance :  Lord  MiiUeton  y.  Eliot,  15  Sim.  536 ; 

—  anlees  the  deeds  are  lost  without  his  fault :  Woodman  y.  Higgins^  14  Jur. 
SmUh  T.  Bickndl,  3  Y.  &  B.  54,  n. 
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Where  the  estate  was  insufficient  to  pay  the  principal  and  interest  doe 
on  his  moi'tgage,  the  first  mortgagee,  having  lost  the  deeds,  was  postponed 
to  the  claims  of  subsequent  incumbrancers  for  their  costs :  W<mtner  y.  Wright^ 
2  Sim.  643. 

Where  a  conveyance  was  held  to  be  in  the  nature  of  a  mortgage,  and  an 
account  was  directed  of  dealings  for  which  the  vouchers  had  Men  lost,  no 
costs  were  given  :  Price  v.  P.,  15  L.  J.  Ch.  13. 

In  a  suit  to  recover  payment  of  a  lost  bill  of  exchange,  no  costs  were  given 
except  those  occasioned  by  the  refusal  of  an  offer  of  a  proper  indemnity : 
Macartney  v.  Oraham,  2  B.  &  M.  353. 

Where  a  suit  was  dismissed  on  the  ground  that  a  missing  instrument  had 
not  been  stamped,  it  was  dismissed  without  costs :  Smith  v.  Henley^  1  'Ph. 
891. 


Section  II. — ^Mistake. 

1.  Purchase  set  cmde/or  Mistake  in  Title. 

Ck)wling,  the  original  purchaser,  died  before  conveyance  to  bim;  A.,  lus 
widow  and  devisee,  married  S.,  to  whom  the  property  was  conveyed,  sabjeci 
to  mortga^  to  secure  the  residue  of  the  purchase-money  to  the  vendor  ;^  8. 
having  paid  off  the  residue  of  the  purchase-money  sold  to  Clarkson  diuiikg 
A.'s  bfe.  Pit  N.  was  A.'s  heiress,  and  daughter  by  a  former  husband :  Defls 
were  Olarkson's  devisees. 

'^  Dbolabb  that  the  Pit  N.  is  entitled  to  the  fee-aiinple  and  inherit- 
ance of  the  hereditaments  called  &c.,  as  the  heiress-at-law  of  A. ;  And 
the  Pits,  by  their  (bill),  offering  and  undertaking  to  make  good  any 
residue  of  the  purchase-money  contracted  to  be  paid  by  Oowling,  in  the 
pleadings  named,  for  the  purchase  of  the  said  hereditaments  &o.,  after 
taking  the  accounts  hereinafter  directed,  Let  the  following  &o. : " — 
1.  Account  of  the  purchase-money  so  contracted  to  be  paid  for  the  a^kd 
hereditaments,  and  interest  thereon,  at  £4  p.  c.  per  ann.,  since  the  — 
day  of  —  (date  of  A.^s  death) ;  2.  Account  of  expenditure  by  S.  and 
darkson,  for  necessary  repairs  and  lasting  improvements,  with  in- 
terest at  4  p.  0.  per  ann. ;  3.  Account  of  rents  and  profits  receiTed  by 
Glarkson  or  Defts  since  A.'s  death  with  wilful  default,  and  oocapatioa 
rent. — ^Tax  Pits'  costs  of  suit ;  rents  and  profits  and  costs  to  be  set  off 
against  purchase-money  and  interest,  and  repairs,  improyementa,  and 
interest. — "  And  Let,  upon  payment  by  the  Pits  to  the  Defts  of  the 
sum,  if  any,  that  shall  be  certified  to  be  due  to  them  on  the  balance  ol 
the  said  accounts,  or  in  case  the  balance  is  owing  to  the  Pits,  the  DefSte 
re-conyey  the  said  hereditaments,  free  of  incumbrances  by  the  aaid 
Glarkson,  or  by  any  claiming  by,  from,  or  under  him  or  them,  to  the 
Pit  N.,  or  as  she  shall  direct,  and  deliyer  oyer  to  her  all  deeds  &c.'* — 
If  any  balance  owing  to  Pits,  Defts  to  pay  the  same. — Liboiij  to 
apply.— JV«Mom  v.  Clarkson,  V.-O.  W.,  14  Noy.  1842,  B.  267  ;  2  Ha. 
163,  176. 

For  decree  directing  that  an  agreement  for  sale  be  rescinded  and  deliyea«i 
up  to  be  cancelled,  and  declaring  that  the  Pit  was  entitled  to  a  retom  of  te 
deposit  and  interest  paid  by  him,  and  to  a  lien  or  charge  upon  the  rntrnmt  sf 
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the  Deft  in  the  property  comprised  in  the  sale  lor  the  amount  thereof,  with 
liberty  to  apply  in  respect  of  such  lien,  see  Torrance  v.  Bolton^  V.-O.  M., 
23  May,  1872,  B.  1422  ;  14  Eq.  124  ;  affirmed  8  Ch.  118. 

For  declaration  that  an  agreement  entered  into  under  mistake  and  in 
ignorance  of  the  existing  rights  and  interests  of  the  parties,  was  not  binding 
in  equity,  and  ought  to  be  set  aside,  subject  to  the  payment  of  an  occupation 
rent,  and  to  a  lien  id  favour  of  the  respondents  on  the  property  comprised  in 
the  agreement,  with  consequent  directions,  see  Cooper  v.  Phibhs,  li.  E.  2 
H.L.  172. 


2.  Conveyance  declared  partially  Inoperative — Purchaser  electing 

not  to  rescind. 

'^The  Court  being  of  opinion  that  the  Pit  did  not  intend,  by  the 
indenture  of  the  —  of  —  in  the  pleadings  mentioned,  to  convey  to  the 
Deft  more  than  the  piece  of  land  &c.,  and  the  Court  offering  to  the 
Deft  the  option  either  to  rescind  the  contract  for  the  said  sale  or  to 
rectify  the  said  conveyance ;  And  the  Deft  by  his  counsel  electing  that 
the  said  conveyance  shall  be  rectified,  Declare  that  thc^  beneficial 
interest  in  so  much  of  the  hereditaments  comprised  in  the  said  inden- 
ture of  the  —  of  — ,  as  was  not  intended  to  be  conveyed  as  aforesaid, 
did  not  pass  thereby." — Declaration  that  Deft  was  trustee  thereof  for 
the  Pit,  and  directions  for  reconveyance. — No  order  as  to  costs. — 
liberty  to  apply.— JJarm  v.  Pepper  ell,  M.  E.,  13  Nov.  1867,  A.  2375  ; 
b  Eq.  1. 


3.  Lease  rectified  on  Election  of  Defendant. 

This  action  coming  on  &c.,  and  the  Deft  by  his  counsel  electing  to 
have  a  mistake  in  the  parcels  of  the  said  lease  rectified  instead  of 
haying  the  lease  cancelled,  Let  the  said  indenture  of  lease,  dated  &c., 
be  rectified  by  striking  out  from  the  parcels  the  first  floor  of  No.  — , 
A.  Street,  therein  mentioned. — No  costs  on  either  side. — Pa^et  v.  Mar^ 
Mhallj  V.-O.  B.,  7  July,  1884,  B.  981 ;  S.  C,  28  Ch.  D.  255. 


4.  Lease — Bectificatioti  of  Misdescription — Words  rejected  as 

falsa  demonstratio. 

DsouLRB  that  during  the  existence  of  the  underlease  dated  &c.  in 
the  pleadings  mentioned,  the  Pit  is  entitled  to  a  right  of  free  ingress 
and  egress  for  herself,  her  servants  and  customers,  through  the  back 
staircase  of  No.  (14)  0.  B.  Street,  to  and  from  the  premises  demised 
on  the  (second)  floor  of  the  messuages,  Nos.  (13)  and  (14)  0.  B.  Street, 
And  order  and  adjudge  the  same  accordingly ;  And  restrain  the  Defts 
H*  P.  T.,  Ld.,  their  servants  and  agents,  during  the  existence  of  the 
Bald  underlease  from  interfering  with  such  right ;  Dismiss  the  Defts' 
oounterdaim  out  of  Court ;  Tax  the  Pit's  oosts  of  action  and  counter- 
daim,  except  so  much  thereof  as  relates  to  the  Pit's  daim  to  a  right  of 
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way  oyer  the  staircase  of  No.  (13)  0.  B.  Street;  Tax  the  Defts'  oosts 
of  so  much  of  action  as  relates  to  the  said  last-mentioned  claim. — ^Usual 
set-off  and  direction  for  payment  of  balance  to  be  certified  after  such 
set-off. — [See  Form  7,  p.  2139.] — Cowen  v.  Truefitty  Bomer,  J.,  6  Aug. 
1898,  A.  4152 ;  S,  C,  0.  A.,  29  June  1899,  A.  2722 ;  (1899)  2  Oh.  309, 
O.A. 


5.  Conveyance  rectified — Copy  of  Order  to  be  indorsed. 

Deolabe  that  the  indenture,  dated  the  —  of  —  in  the  pleadings 
mentioned,  was  prepared  in  its  existing  form  by  mistake ;  And  Dedaie 
that  the  same  ought  to  be  rectified  by  omitting  from  the  item  3^  in 
the  pleadings  mentioned,  of  the  3rd  schedule  to  the  said  indentuze, 
the  words  referring  to  a  moiety  of  the  property  called  the  S.  Works 
in  the  pleadings  mentioned,  and  by  inserting  proper  words  in  the  said 
schedule,  so  as  clearly  and  effectually  to  pass  the  entirety  of  the  said 
property  called  the  S.  Works ;  And  therefore  Let  the  said  indenture 
be  rectified  as  follows,  that  is  to  say  &c.  {variations  in  full) ;  And  JjOt 
a  copy  of  this  order  be  indorsed  upon  the  said  indenture. — ^liberty 
to  apply.— W^tte  V.  W.,  V.-O.  B.,  7  Dec.  1872,  B.  8184;  16  Bq. 
247. 

It  was  held  in  this  case  that  no  further  conveyance  was  needed;  but  as  to 
this,  see  Easeter  v.  E,,  3  My.  &  C.  326 ;  and  note,  inf.  p.  2306. 

For  like  decree  directing  a  copy  of  the  decree  to  be  indorsed,  Ac,  and  aH 
proper  parties  to  execute  and  do  such  conveyances  and  acts  as  might  be 
necessary,  and  the  Judge  should  approve,  for  the  purpose  of  eiving  l^al 
effect  to  the  declaration  therein  contamed,  and  for  creatmg  in  &e  heredita- 
ments comprised  in  the  indenture  a  power  of  sale  and  exchange  confoxmable 
to  the  declaration,  and  giving  effect  to  such  sales  and  exchanges  as  had  been 
ali*eady  made  and  completed,  in  intended  execution  of  the  power  of  aale  and 
exchange  contained  in  the  said  indenture,  see  Malmesbury  y.  JIf.,  M.  B. 
24  July,  1862,  B.  1868 ;  31  Beav.  407,  419. 

For  orders  to  rectify  settlements,  see  Vol.  11.,  Chap.  XLY.,  Forms  1 — 10, 
pp.  1708—1713. 


6.  Deed  re-^tabUshed  after  actual  Cancellation. 

[The  deed  had  been  declared  null  and  void  by  a  decree  which  was  anb- 
sequently  reversed.  At  the  hearing  of  the  appeal  it  was  found  that  the  deed 
had  been  deUvered  up,  and  actually  cancelled  by  cutting  ofi  the  sognatnras.  j 

Beyebse  judgment,  and  dismiss  action — ''And  it  appearing^  that 
since  the  date  of  the  said  judgment  the  signatures  of  B.,  A.  &c.y  and 
the  attestation  clause  thereto  of  the  signature  of  B.  hare  been  cut  off, 
Declare  that  the  validity  of  the  said  deed  is  not  affected  by  such  mutila- 
tion, and  that  the  said  deed  is  to  remain  of  the  same  force  as  if  sptrh 
mutilation  had  not  taken  place ;  And  Declare  that,  as  to  the  parts  of 
the  said  deed  which  in  consequence  of  such  mutilation  do  not  now 
appear  as  they  were,  such  parts  are  now  to  be  taken  as  set  forth,  in  the 
—  paragraph  of  the  Pit's  statement  of  claim ;  And  Let  all  neoeesaxy 
parties  concur  in  making  all  necessary  applications  to  the  Begisttar  ol 
Deeds  at  Beverley  to  register  this  order." — Directions  as  to 
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"And  Let  a  copy  of  this  order  be  endorsed  on  the  said  deed." — 
Boynton  v.  B.,  C.  A.,  19  June,  1878,  A.  1271. 

The  proper  course  to  be  taken  in  such  a  case  by  the  party  intending  to 
appeal  would  be  to  apply  to  the  Court  to  stay  the  cauoellation  of  the  deed. 


NOTES. 
JTTBISDIOnON  A2n)  FBO0EDT7SB. 

By  the  Jud.  Act,  1873,  s.  34,  all  causes  and  matters  for  the  rectification  or 
cancellation  of  deeds  or  written  instruments  (either  on  the  ground  of  mistake 
or  on  the  various  grounds  of  relief  dealt  with  in  the  subsequent  sections)  are 
assigned  to  the  Chancery  Division. 

Although  under  this  section  the  Chancery  Division  alone  can  rectify  or 
set  aside  a  document  with  re^rd  to  its  future  effect,  this  does  not  prevent 
the  grounds  upon  which  it  mi^t  be  set  aside  from  being  pleaded  by  wa^  of 
defence  to  an  action  in  any  JDivision ;  and  for  the  purpose  of  determining 
such  an  action  the  instrument  may  be  treated  as  rectified  or  set  aside : 
Moetyn  v.  West  Mostyn  Co,,  1  C.  P.  D.  146 ;  Hirachfield  v.  L.  B.  and  S.  C.  By, 
Cb.,  2aB.D.  1. 

Bectification,  and  specific  performance  of  agreement  as  rectified,  may  now 
be  obtained  in  one  and  the  same  action :  Olley  v.  Fither,  34  Ch.  D.  367. 

An  originating  summons  is  not  a  right  mode  of  procedure  for  setting  aside 
a  release  on  the  ground  of  mistake :  Be  Oamett,  Oandy  v.  Macmday,  31  Ch. 
D.  1,  C.  A. ;  Be  Ellis,  Kelson  v.  E,,  37  W.  B.  91 ;  W.  N.  (88)  217. 

In  general  (for  the  exceptions,  v.  sup,  Yol.  I.  p.  125),  a  judgment  passed 
and  entered  cannot  be  set  aside  on  the  groimd  of  mistake  otherwise  than  in 
an  independent  action :  Airhsworth  v.  Wilding ,  (1896)  1  Ch.  673 ;  but  an 
order  made  in  an  action  by  consent,  and  based  upon  and  intended  to  cany- 
oat  an  agreement  come  to  between  the  parties,  can  be  set  aside  in  an 
independent  action  brought  for  that  purpose  on  any  ground  (including  mis- 
take) on  which  an  agreement  in  the  terms  of  the  order  could  be  set  aside : 
Wilding  v.  Sanderson,  (1897)  2  Ch.  534,  C.  A. ;  Hudderefield  Banking  Co,  v. 
Lisifr,  (1895)  2  Ch.  273,  C.  A. 

And  an  agreement  for  the  compromise  of  an  action  cannot  be  set  aside  on 
aonomons  in  the  action,  but  a  fresh  action  must  be  brought:  Emeris  v.  Wood- 
ward, 43  Ch.  D.  185;  OilheH  v.  Endean,  9  Ch.  D.  259,  eup.  Vol.  I.  p.  125. 

Sect.  47  of  the  f^nes  and  Beooveries  Act  (3  &  4  W.  4,  c.  74)  does  not 
preyent  the  Court  from  rectifying  a  deed  enrolled  under  that  Act :  HaU-Dare 
▼.  H.,  31  Ch.  D.  251,  0.  A. 


WHAT  MISTAKE  MAY  BE  A  QBOXTin)  OF  BELIEF. 

1.  To  enable  a  deed  or  document  to  be  set  aside  or  rectified  on  this  ground 
tiie  mistake  must  be  common  to  the  parties  to  the  contract  or  dealing:  Cooper 
▼.  J^hibbs,  L.  B.  2  H.  L.  149;  Young  v.  Halahan,  I.  B.  9  Eq.  70 ;  Sells  v.  S,, 
1  Dr.  &  Sm.  42 ;  Booke  v.  Ld,  Kensington,  2  K.  &  J.  753;  Bradford  y,  Bomney, 
30  Beav.  431 ;  Murray  v.  Parker,  19  feeav.  305;  Colyer  v.  Clay,  7  Beav.  188; 
I>uke  of  Sutherland  v.  Heathcate,  (1892)  1  Ch.  475,  C.  A. ;  S,  C,  (1891)  3  Ch. 
504,  et  V,  sup.  Vol.  11.  p.  1713 ; 

—  or  otherwise  must  be  caused  by  improper  conduct  (though  not  necessarily 
'^  fraud)  on  the  part  of  the  Deft:  E,  Beauchampy,  Winn,  L.  B.  6  H.  L.  223; 
Torrance  v.  Bolton,  8  Ch.  118 ;  14  Eq.  124 ;  Broughton  v  HuU,  3  D.  &  J.  501 ; 
^n4>fi.,  31  Beav.  310;  Mav  v.  PlaU,  (1900)  1  Ch.  616,  623. 

It  has  been  held  that  where  the  parties  are  in  the  position  of  vendor  and 
purchaser,  so  that  the  Court  can  remit  them  to  their  original  position,  it  is 
not  necessary  that  the  mistake  should  be  mutual :  Harris  y,  Pepperell,  5  £q.  1 ; 
O^^rra''^  v.  Franckel,  30  Beav.  445. 

'Where  the  mistake  is  not  mutual,  the  remedy  (if  any)  is  not  rectification 
Init  rescission :  Mortimer  v.  Shortall,  2  Dr.  &  War.  225 ;  Paget  v.  Marshall, 
28  Ch.  D.  255;  May  v.  PlaU,  (1900)  1  Ch.  616;  but  with  an  option  to  the 
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Deft  of  accepting  the  rectification  in  lieu  of  rescission :  8.  C, ;  Harris  ▼. 
Fepperell,  6  Eq.  1 ;  Garrard  v.  Franckel,  30  Beav.  445  ; 

—  and  a  similar  option  was  allowed  after  long  lapse  of  time  and  the  death 
of  one  of  the  parties,  the  mistake  not  being  admitted :  Bloomer  y.  Spittle,  13 
Eq.  427 ; 

—  and  a  deed  cannot  be  set  aside  if  the  Pit  is  not  prepared  to  give  up  pos- 
session of  the  property  comprised  in  it :  Duke  of  Sutherland  v.  Heatkcoie, 
sup, 

2.  The  mistake  must  be  one  of  fact,  not  of  law,  nor,  as  a  rule,  of  constroc- 
tion :  Midland  G.  W.  Co,  v.  Johnson,  6  H.  L.  0.  798,  811 ; 

—  unless  it  be  a  mistake  as  to  titie,  or  priyate  right,  in  which  case  the 
maxim,  Ignorantiu  juris  neminem  excusat,  does  not  apply :  Cooper  v.  Phtbbg^ 
L.  B.  2  M.  L.  149,  170 ;  Stone  v.  Godfrey,  6  D.  M.  &  G.  70;  Bingham  v.  B., 

1  Vez.  126;  Colonial  Banky,  Exchange  Bank  of  Yarmouth,  Nova  Scotici^  11 
App.  Ca.  84 ;  and  so,  too,  in  the  case  of  a  mistake  in  the  construction  of  a 
doubtful  instrument  of  title :  E,  Beaudiamp  y.  Winn,  L.  B.  6  H.  L.  234  ; 

—  or  unless  there  has  been  some  impropriety  of  conduct  on  the  part  of  the 
person  dealt  with :  Broughton  v.  Hutt,  3  D.  &  J.  501 ;  Pickering  v.  /*.,  2  BeaT. 
31 ;  McCarthy  v.  Decaix,  2  Buss.  &  M.  614;  and  see  Ward  <fe  Co,  y,  Walh's, 
(1900)  1  Q.  B.  675 ;  Brownlie  y.  Campbell,  5  App.  Ca.  925 ; 

—  or  unless  the  mistake  by  one  of  the  parties  as  to  the  words  used  has  been 
induced,  however  innocently,  by  the  other  party:  Wilding  v.  SandermH^ 
(1897)  2  Oh.  634,  C.  A. ; 

—  and  a  mistake  of  fact  is  not  the  less  a  ground  for  relief  because  the 
person  who  made  the  mistake  had  means  of  knowledge :  WHlmoU  y.  Barber, 
15  Ch.  D.  96;  and  see  Civil  Service  Musical  Instrument  Assoc,  v.  WhUmany 
80  L.  T.  685. 

The  ordinary  rule  as  between  litigant  parties,  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered,  does  not  apply  to  a  payment  made  to 
an  officer  of  the  Court,  e,g,,  a  trustee  in  bankruntcy  or  receiver,  who  'will  be 
directed  by  the  Court  to  act  as  a  *' high-minded  man  would  do,  and  not  take 
advantage  of  such  a  mistake :  Exp,  James,  9  Ch.  609 ;  Exp,  Simmonda,  Be 
Camac,  16  Q.  B.  D.  308,  C.  A. ;  Be  Brown,  Dixon  y.  B,,  32  Ch.  D.  597  ;  Bs 
Opera,  Limited,  (1891)  2  Ch.  154 ;  S,  C,  (1891)  3  Ch.  260,  C.  A. 

A  mistake  of  title  or  private  right  is  not  a  ground  for  rectifying  or 
setting  aside  a  compromise  deliberately  made  by  persons  fully  informed  as  to 
the  facts  and  on  an  equality  with  respect  to  legal  advice :  Partridge  v.  Smitky 

2  N.  B.  100;  9  Jur.  N.  8.  742 ;  8  L.  T.  530 ;  11  W.  B.  714  ;  Stewart  v.  S..6 
CI.  &  F.  911 ;  Naylor  v.  Winch,  1  S.  &  S.  555 ;  but  a  compromise  will  be  set 
aside  if  founded  on  a  mistake  of  fact,  or  of  account :  Stainton  v.  Carrrm  C<>>, 
6  Jut.  N.  8.  360;  11  Jur.  N.  S.  783;  30  L.  J.  Ch.  713;  4  L.  T.  6d9;  12 
W.  B.  1120;  and  v,  sup,  p.  2303,  and  Vol.  I.  p.  125;  and  the  Court  ctf 
Bankruptcy  has  power  to  ^  behind  a  judgment  or  compromise,  and  reject  a 

?roof  founded  thereon  if  dishonestly  obtained:  Exp,  Banner,  Be  Bl^ihe^  17  Ch. 
).  480,  C.  A. 

3.  The  mistake  must  affect  the  essence  of  the  contract  or  deali 
B.  Beauchamp  y,  Winn,  L.  B.  6  H.  L.  223 ;  4  Ch.  562,  567 ;  especially  in 
case  of  a  mistake  of  title  or  interest :  Stone  v.  Godfrey,  5  D.  M.  &  G.  70. 

A  mistake  as  to  the  (j^uantity  or  value  of  an  estate  sold  is  not  a  groand  for 
rectifyrag  or  setting  aside  a  conveyance  at  the  suit  of  the  vendor :  Okiii  ▼. 
Whittaker,  2  Ph.  338 ;  see  also  Be  Terry  and  White,  32  Ch.  D.  14,  C.  A. ;  acrtfa, 
where  projjerty  or  interest,  with  which  the  contracting  polies  did  not  intmd 
to  deal,  is  included  by  mistake :  Harris  y,  Pepperell,  5  IJ^.  1 ;  Dart>  V.  A  P. 
838,  839 ;  and  then  {eemhle)  only  where  the  conduct  inducmg  the  mistake  is  d 
a  fraudulent  character :  May  v.  Piatt,  (1900)  1  Ch.  616. 

It  is  always  necessary  for  a  Pit  to  show  that  there  was  an  actual  oondndBd 
contract,  which  is  inaccurately  represented  in  the  instrument  purnoiiiii^  to 
be  made  in  pursuance  of  it ;  and  therefore  a  policy  of  marine  insttxanee 
was  not  reotined  so  as  to  accord  with  the  ''slip"  :  AfcKenxie  t.  CmcIsmk  t 
Eq.  368. 

A  release  will  be  set  aside  if  the  Court  is  satisfied  that  it  was  eixecaM 
under  error  in  a  material  respect,  and  it  is  not  necessary  to  prove  fraod :  Ms 
Gamett,  Gandy  y,  Macaulay,  31  Ch.  D.  1,  C.  A.,  in  which  case  a  release  to  a 
trustee  waa  set  aside  after  the  lapse  of  more  than  twenty  yeexa,  and. 
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the  death  of  the  trustee,  on  evidence  of  the  Pit  beneficiary,  corroborated  by 
the  tenor  of  the  deed,  that  it  was  executed  in  error. 

The  setting  aside  of  a  release  does  not  confer  a  new  title,  but  merely 
removes  an  impediment  to  the  enjoyment  of  a  pre-existing  title :  Re  Oarrutt^ 
Bobinson  v.  Oandy,  33  Gh.  D.  300,  0.  A. 

As  to  the  avoiding  or  rectification  of  settlements,  see  Vol.  n.,  Chap.  XLY. 
pp.  1704—1716. 

As  to  the  rectification  of  a  bill  of  exchange,  see  Druiff  v.  Ld,  Parker,  5  Eq. 
131. 

As  to  the  rectification  of  a  schedule  of  quantities  annexed  to  a  contract  for 
the  execution  of  works,  see  Neill  y.  Midland  Ry,  Co.,  17  W.  B.  871 ;  20  L.  T. 
864. 

As  to  setting  aside  a  grant  of  an  annuity  on  the  ground  of  miscalculation, 
see  Carpmo/el  v.  Poufia,  10  Beav.  36. 

As  to  the  right  of  bondholders  to  return  of  money  subscribed  for  a  particular 
public  purpose  or  luidertaking,  which  has  failed,  see  National  Bolivian,  &c. 
Go.  T.  WiUon,  6  App.  Oa.  211,  213;  8.  C,  13  Oh.  D.  1,  C.  A.,  nom.  Wilson  v. 
Church;  CoUingham  y.  Sloper,  (1893)  2  Gh.  96,  118. 

WHEN  BKTirB'F  WILL  BB  BBFVSED  OB  OBA17TED  ON  TBBMS. 

An  instrument  will  not  be  set  aside  on  the  ground  of  mistake  unless  the 
parties  can  be  replaced  in  what  was  substantially  their  former  position: 
E.  Beauchamp  v.  Winn,  L.  E.  6  H.  L.  223 ;  4  Oh.  567 ;  Okill  v.  Whittaker,  2 
Fh.  338. 

Delay  is  very  material  when  the  mistake  has  been  discovered :  Harris  v. 
Pepperell,  5  £q.  1,  5;  secus,  so  long  as  the  mistake  remains  undiscovered: 
E.  Beauchamp  v.  Winn,  L.  E.  6  H.  L.  223. 

A  vduntaiy  deed  cannot  be  rectified  without  the  consent  of  the  donor : 
PhiUifson  v.  Kerrv,  32  Beav.  628;  Broun  v.  Kennedy,  33  Beav.  133,  147 ; 
thougn,  after  his  aeath,  it  may  be  rectified,  if  at  variance  with  his  plain 
intentions :  M.  E.,  in  Lister  v.  Hodgson,  4  Eq.  30,  34 ;  and  see  Thompson  v. 
Whitmore,  IJ.  &  H.  268. 

"When  a  voluntary  deed  is  impeached,  the  onus  of  supporting  it  does  not 
necessarily  rest  on  those  who  set  it  up ;  nor  is  a  voluntary  deed  of  settiement 
YQidable  by  the  settior  merely  because  it  does  not  contain  a  power  of  revoca- 
tion :  Henry  v.  Armstrong,  18  Oh.  D.  668. 

A  deed  wHL  not  be  rectified  as  against  a  subsequent  purchaser :  Garrard  v. 
F'randcel,  30  Beav.  445;  Warrick  v.  W.,  3  Atk.  293;  unless  the  purchaser 
lias  notice  of  an  omitted  interest :  Davies  v.  2>.,  4  Beav.  54. 

Bectification  cannot  be  granted  after  the  contract  has  been  worked  out  and 
money  paid  under  a  previous  agreement :  Caird  v.  Moss,  33  Oh.  D.  22,  0.  A. 

A  person  who  assents  to  shares  in  a  oo.  being  registered  in  his  name,  under 
tlia  erroneous  impression  that  they  are  fully  paid  up,  is  liable  as  a  member : 
He  Railway  Publishing  Co.,  Exp.  Sandys,  42  Oh.  D.  98,  0.  A. ;  distinguishing 
^mofs  Case,  36  Oh.  JJ.  702. 

Where  an  order  for  variation  of  a  settlement  was  made  by  the  Divorce 
Court  on  a  common  mistake  as  to  the  property  comprised  therein,  and  the 
divorced  wife  subsequenUy  married  the  co-respondent,  relief  was  granted  to 
Iter  in  the  Ohancery  Division  upon  the  terms,  that  any  further  application  to 
tbe  Divorce  Oourt  m  reference  to  the  settiement  of  the  wife's  property  should 
be  dealt  with  as  at  the  date  of  the  order  for  variation :  AUcard  v.  Walker, 
(ia96}  2  Gh.  369. 


BVIDBKCB. 

Gniie  burden  of  proof  lies  on  the  Pit,  and  on  an  application  to  rectify  an 
~  deed  the  Oourt  will  look  at  the  evidence  jealously :  Wright  v.  Ooff, 
Beav.   207,   214;  Barrow  v.  B.,  18  Beav.  529;    Lovdl  y.    Wallis,  53 
J.  Ch.  494 ;  Bimhote  y.  Henderson,  (1895)  1  Oh.  742 ;  8.  C,  (1895)  2  Gh. 
C.  A. 

to  granting  rectification  of  a  voluntary  settiement  upon  the  evidence  of 
_  Pit  uone,  V.  sup.  Vol.  II.  p.  1714. 
Xn  all  eases  the  real  agreement  must  be  established  by  evidence,  parol  or 
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written ;  if  there  be  no  preyious  agreement  in  writing,  parol  evidence  is 
admissible;  if  there  be  a  previous  agreement  in  writing,  which  is  unam- 
bi^ous,  the  deed  will  be  rectified  accordingly ;  if  it  be  ambiguous,  puol 
evidence  may  be  used  to  explain  it :  M.  E.,  m  Murray  v.  Parker^  19  &a¥. 
308  ;  Price  v.  Ley,  4  GiCP.  235. 

Where  mutual  mistake  is  set  up,  the  executed  deed  must  be  shown  to  be 
contrar^r  to  the  intentions  of  all  ]garties :  Fowler  v.  F.y  4  D.  &  J.  250 ;  and 
the  denial  of  one  of  the  parties  is  almost  conclusive:  Imham  v.  Child, 
1  Bro.  C.  0.  93 ;  M.  Towmhend  v.  Stanyroom,  6  Ves.  334 ;  WQliams  ▼• 
c/bnea,  36  W.  E.  573 ;  at  least  if  the  Pit's  case  is  not  supp<nted  by  docu- 
mentary evidence :  Mortimer  v.  Shortall,  2  Dr.  &  War.  363 ;  and  see  Bloomtr 
v.  Spittle,  13  Eq.  427 ;  Taylor,  Ev.  749. 


BEOONYEYANOE — RENTS  AlH)  FBOFITS— QfPBOVElCEZrrS. 

Where  an  assurance  of  land  is  set  aside  on  the  ground  of  mistake  or  fraud, 
rendering  it  void  in  Equity,  a  reconveyance  should  be  directed :  Clark  ▼. 
Malpas,  4  D.  F.  &  J.  401 ;  and  Bolton  v.  Bp,  of  Carlisle,  2  H.  BL  264 ; 
Boe  d.  E.  Berkeley  v.  Ahp.  of  York,  6  East,  86;  1  Shepp.  Touchst.  69,  70; 
secus,  in  the  case  of  forgery  or  fraud  rendering  a  deed  voia  at  law:  Clark  y. 
ifo^cw,  4  D.  F.  &  J.  401 ;  et  v,  in/,  pp.  2310,  2319. 

Where  a  deed  was  rectified  after  various  dealings  with  the  lands  oom- 
prised  in  it,  the  decree  directed  assurances  to  be  executed  for  the  pnrpoee 
of  giving  effect  to  the  decree,  and  to  the  prior  dealings :  Malmeebury  y.  M*, 
31  Beav.  407. 

Where  an  assurance  of  land  comprised  more  than  was  intended,  it  was  said 
by  Lord  Gottenham  that  a  reconveyance  ought  to  be  executed :  ExeUr  v.  E^ 
3  My.  &  Cr.  326. 

It  has  been  held,  however,  that  the  declaration  of  the  Court  that  an 
assurance  of  land  ought  to  be  rectified,  followed  by  an  order  that  it  be 
rectified  accordingly,  is  sufficient  to  pa3s  the  le^  es&te  without  a  ooxiYej- 
ance,  at  least  in  cases  where  the  deed  comprises  less  land  than  was  in- 
tended :  White  v.  W.,  15  Eq.  247,  Form  5,  mp,  p.  2302;  e*  v.  9up.  VoL  IL 
p.  1714. 

The  better  course  seems  to  be  to  direct  the  execution  of  proper  oonv^- 
ances  in  all  cases  where  deeds  affecting  the  legal  estate  in  real  property-  are 
rectified. 

Other  deeds  are  usually  rectified  by  indorsement  of  a  copy  of  the  judg;in«Bt 
or  order:  see  Chap.  XL  v.,  "Settlement,"  Forms  3  to  10,  pp.  1709 — 1713^ 

Where  a  conveyance  is  set  aside  on  the  ground  of  mistake,  an  aoooimt  iA 
rents  and  profits  will  be  directed,  and  interest  charged  on  the  purchase- 
money,  from  the  date  of  the  conveyance :  Bloomer  v.  Spittle,  13  Eq.  427  ;  or 
from  the  date  when  the  Pit's  title  accrued :  Neesom  v.  Clarkson,  2  Ha.  16S, 
Form  1,  8vp,  p.  2300. 

Occupation  rent  will  be  charged  during  the  same  period,  and  the  penomm 
who  have  been  in  possession  are  entitled  to  have  all  sums  expended  xa 
repairs  and  improvements  repaid  with  interest  at  4/.  p.  c. :  Bloomer  v. 
Spittle,  13  £q.  427;  Neesom  v.  Clarkson,  2  Ha.  163,  Form  1,  sup,  p.  2900; 
and  see  St^ney  y.  Biddulph,  6  N.  B.  505 ;  12  L.  T.  176;  13  W.  B.  5^6. 


COSTS. 

The  costs  in  these  cases  must  depend  on  the  conduct  of  the 
where  the  mistake  is  entirely  owing  to  the  conduct  of  the  Pit  he  xniist  pay 
all  the  costs;  where  tiie  Deft  has  been  aware  of  the  mistake  frooa  t^ 
beginning,  and  refused  to  correct  it,  then  the  costs  will  be  givan  agaxxisl 
him  :  M.  E.,  in  Harris  v.  Pepperell,  5  Eq.  5 ;  Meadows  v.  M.,  16  BeaY.  -ftOl ; 
Colyer  v.  Clay,  7  Beav.  188 ;  Neesom  v.  Clarkson,  2  Ha.  163. 

But  where  a  Deft  improperly  refuses  to  correct  the  mistake,  no  coste  ^v^ 
be  allowed  if  the  error  is  due  to  the  fault  of  the  Pit :  Bloomer  v.  Sjnttie^ 
13  Eq.  427 ;  Harris  v.  Pepperell,  6  Eq.  1 ;  Oarrard  v.  Franckd,  80 BeaY.  -tW; 
Murray  v.  Parker,  19  Beav.  308. 

Where  no  blame  attached  to  any  person,  the  costs  ol  a  amit  to  zecti^  % 
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BetUement  were  paid  out  of  the  oorptta  of  the  settled  fond :  Stock  y.  Vining, 
25  Beay.  235 ;  but  where  a  maintenance  clause  was  rectified  in  the  interests 
of  inJbnts,  the  costs  were  paid  out  of  the  income :  TomliMon  y.  Leigh,  14 
W.  B.  121 ;  11  Jut.  N.  S.  962. 


SscrnoN  m. — ^Fraud  ako  Misrepbesentatiok,  Express  or 

Implied. 

(l.) — INSTRTTHSNTS  SXTPFBEBSHD  OB  PRAT7DT7LENTLY  GANOELLED. 

1.  Conveyance  established  though  destroyed  by  Settlor y  and  the  Estate 

devised  by  his  Will. 

«  Dbolarb  that  the  indenture  in  the  pleadings  mentioned,  dated  &c., 
was  on  that  day  duly  made  and  executed  by  I.,  deceased,  the  testator 
Ac.,  and  H.,  in  the  pleadings  named,  and  that  the  said  indenture,  as 
appears  by  the  draft  from  which  the  same  was  engrossed,  was  in  the 
words  and  figures  following,  that  is  to  say,  'This  indenture  &c.' 
{verbatim  recital) ;  And  Declare  that  the  Pit  became  on  the  death  of 
£.  &c.,  and  is  now,  seised  of  and  well  entitled  to  the  inheritance  in  fee 
aiznple  in  possession  of  the  hereditaments  comprised  in  and  oonyeyed 
by  tihe  said  indenture,  subject  to  the  term  of  500  years,  assigned  in 
trust  for  him  by  the  same  indenture,  and  is  entitled  to  hold  and  enjoy 
the  same  accordingly,  free  from  all  claims  of  the  Defts,  or  any  of 
them ;  And  Let  the  Deft  J.,  within  &c.,  deliyer  up  to  the  Pit  posses- 
sion of  the  hereditaments  comprised  in  and  conyeyed  by  the  said 
indenture;  And  Let  the  Defts  J.  &o.,  within  &o.,  deliyer  to  the  Pit 
upon  oath  all  title-deeds  and  other  documents  of  title  in  their  or  any 
of  their  possession  or  power  relating  to  the  hereditaments,  including 
the  draft  of  the  said  indenture." — Account  of  rents  and  profits  against 
J.y  and  directions  for  payment  of  what  should  be  certified,  and  Fit's 
oofltB  of  suit,  to  be  taxed. — Irwin  v.  /.,  V.-O.  W.,  19  Deo.  1860,  A. 
2409. 

That  the  draft  may  conyeniently  be  set  forth  in  a  schedule  to  the  decree, 
see  note  to  Schofidd  y.  8,,  Form  1,  8up,  p.  2295. 

f*or  decree  declaring  that  a  number  of  shares  in  a  co.  were  by  a  deed 

of    transfer  duly  transferred  by  a  yendor  to,  and  yested  in,  the  Pit  as 

purchaser  thereof  on  consideration  duly  paid,  and  that  the  Pit  was  entitled 

to  the  benefit  of  such  transfer,  and  that  the  said  deed  of  tiunsf er  was  fraudu- 

leotly  cancelled,  and  that  the  subsequent  transfers  of  the  said  shai'es  to  the 

I>eft  O.,  and  by  him  to  the  Deft  P.,  were  fraudulently  obtained  and  yoid,. 

ttnd.  ought  to  be  set  aside  and  cancelled,  and  decreeing  cancellation  accord- 

VMig^y  'f  ^i^d  declaring  that  the  registration  of  the  said  shares  in  the  name  of 

the  X>eft  G.  was  fraudulently  obtained,  and  ought  to  be  cancelled,  and  that 

tli/e    JE'lt  was  entitled  to  haye  the  said  shares  registered  in  his  name,  see 

ZMnUMidwm  y.  Gilht,  3  Eq.  278. 

NOTES. 

<«  ^^o  deed  fraudulently  obtained  can  preyail  in  this  Court.    No  yalid 
|j^.»|ygajnent  which  efleotually  oonyeys  property  can  lose  its  effect  merely  by 
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reason  of  its  fraudulent  cancellation  or  destruction :  "  Y.-C.  S.  in  Donaldmm 
V.  Gillot,  3  Eq.  274,  278. 

Suppression  of  deeds  and  instruments  is  spoliation  within  the  rule  omnia 
prossumuntur  contra  apoliatoremy  even  though  committed  by  an  agent :  BowUt 
V.  Stewartf  1  Sch.  &  L.  209,  222 ;  but  only  so  as  to  give  iiie  persons  entitled 
under  them  the  same  benefit  as  if  they  were  produced :  SaJtem  t.  Methuiah^ 
Amb.  249;  and  see  Cookea  v.  Hellier^  1  Yez.  234;  Hampden  y.  if.,  3  Bro. 
P.  C.  650. 

As  to  suppressed  marriage  settlements,  see  Bates  v.  Heard,  1  Dick.  4; 
Garland  v.  Radcliffe,  1  Dick.  11;  Eyixm  v.  JF.,  2  Vem.  380;  Samon  v. 
Rumsey,  2  Vem.  661 ;  voluntary  settlements :  Hunt  v.  MatthewSf  1  Vem. 
405 ;  DaUton  v.  Coataworth,  1  P.  Wms.  731 ;  bonds :  Atkins  v.  Farr^  1  Atk. 
287 ;  Kenrick  v.  Hudson,  4  Bro.  P.  0.  222. 

As  to  alleged  mutilation  of  a  register  of  marriage,  see  Chetham  t.  Hoart^ 
9  Eq.  571. 

The  existence  at  a  former  period  of  the  deed  or  document  allied  to  be 
suppressed  or  destroyed  must  be  proved :  Cowper  v.  CX,  2  P.  Wms.  720,  730 ; 
Coles  V.  Gibson,  1  Vez.  605. 

As  to  secondary  evidence  of  the  contents  of  documents,  see  Taylor,  £t. 
301  et  seq. 


(n.) — ^FOBOED  INSTRUMENTS. 

1.  Forged  Transfers  of  Shares  'set  aside, . 

Let  tbe  Defts,  the  —  Oo.,  cancel  the  alleged  transfer  of  tke 
stock  to  the  Deft  P.  in  the  pleadings  mentioned,  and  the  entry  of  audi 
alleged  transfer  in  their  books,  and  enter  the  name  of  the  Pit  in  th^ 
books  as  the  owner  of  such  stock,  and  deliver  to  the  Pit  a  certificate  of 
the  ownership  of  such  stock,  and  pay  to  the  Pit  the  dividends  aocruied 
and  to  accrue  on  such  stock,  since  the  date  of  the  said  alleged  transfer, 
including  the  dividends  paid  to  the  said  Deft  P.  as  in  the  pleadings 
mentioned ;  but  this  judgment  is  to  be  without  prejudice  to  any  ques- 
tion between  the  Defts,  either  at  Law  or  in  Equity. — Johnstom  t. 
Parsey,  V.-O.  J.,  13  Jan.  1870,  A.  85  ;  9  Eq.  181 ;  Johnston  v.  jRetUtm, 
V.-C.  J.,  13  Jan.  1870,  A.  135 ;  lb.,  following  Cottam  v.  E.  C.  JJy.  C^ 
V.-O.  W.,  16  Nov.  1860,  A.  2159 ;  1  J.  &  H.  243. 


2.  Forged  Transfers — Replacement  of  Stock  by  Company — Tnierim 

Dividends, 


Deolaiub  that  the  alleged  transfers  of  the  £5,000  consolidated 
and  the  £1,090  preference  stock  of  the  N.  Eail.  Co.,  in  the 
mentioned,  were  invalid  by  reason  of  the  forging  by  B.  of  the  Pit  A  7« 
name  thereto  respectively ;  And  Let  the  Defts  the  N.  Rail.  Go. 
the  names  of  the  Fits  A.  and  E.  to  be  entered  in  the  register  of 
holders  of  the  Defts  the  N.  Eail.  Oo.  as  the  joint  owners  of  £5,000 
consolidated  stock  and  £1,090  preference  stock  of  the  N.  fiaiL.  Gb.  * 
And  Let  the  Defts  be  at  liberty  to  comply  with  this  order  by  tli« 
appropriation  or  purchase  of  similar  amounts  of  the  said  stocks  to  be 
placed  in  the  names  of  the  said  Pits.  Defts,  the  N.  Bail.  Co.,  to  par  te 
the  Pits  the  interim  dividends  and  their  costs  of  the  action. — Hetr'Ums  t. 
The  North  Staffordshire  Rail,  Co.,  Kay,  J.,  15  March,  1888,  A.  S&5^ 
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3.  Fbrged  Marriage  Certificate — Declaration  of  Illegitimacy^ — Pay- 
merits  to  supposed  Lawful  Children  to  be  repaid  by  the  Recipients^ 
or  by  the  Trustees. 

^'Declabb  that  the  Defts  J.  &c.,  are  not  lawful  children  of  the 
Deft  K.,  and  were  not,  nor  are,  entitled  to  any  ahare  or  interest 
under  the  wiU  of  the  testatrix  B. ;  And  Declare  that  the  Defts  J.  &c., 
are  severally  liable  to  repay  to  the  trust  estate  the  several  sums 
received  by  them  respectively  in  respect  of  their  supposed  shares 
of  the  proceeds  of  the  sale  of  the  real  estate  of  the  testatrix  specifically 
devised  by  her,  together  with  interest  thereon  at  the  rate  of  £4  p.  c. 
per  ann  from  the  —  day  of  — ,  being  the  time  of  the  receipt  of  such 
sums  respectively;  And  it  appearing  that  the  Deft  K.  sent  to  the 
trustees  a  forged  document  purporting  to  be  a  certificate  of  his  having 
been  married  to  the  mother  of  the  Defts  J.  &c.,  on  the  —  day  of  — , 
being  before  the  birth  of  such  children,  whereas  he  was  married  to 
her  on  the  —  day  of  — ,  being  after  the  birth  of  such  children^ 
Declare  that  the  Deft  K.  is  liable  to  pay  to  the  said  trust  estate  so 
zuuch  of  the  said  respective  shares  with  interest  as  may  not  be  paid  by 
the  Defts  J.  &c. ;  And  Declare  that  the  Deft  H.  and  the  estate  of  S. 
(^trustees)  are  jointly  and  severally  liable  to  pay  to  the  said  trust 
estate  so  much  of  the  said  respective  shares  and  interest  as  may  not  be 
80  paid  by  the  said  other  Defts  or  any  of  them." — Defts  to  make  good 
the  sums  paid  on  account  of  the  shares  of  the  testator's  estate  in  the 
order  of  liability  declared,  with  an  account  of  the  estate  of  S.  {deceased 
trustee),  his  exor  not  admitting  assets ;  and  so  as  to  costs. — Eaves  v. 
Mickson,  M.  B.,  24  July,  1861,  Eeg.  Min.  115  ;  30  Beav.  136. 

For  decree  setting  aside  sale;  with  account  of  purchase-monejr  and  interest 
at  d  p.  c.  per  ann.,  and  declaring  the  account  produced  forged,  recommend- 
ing a  prosecution,  and  directing  that  the  account  be  preserved  in  the  office, 
to  DO  forthcoming  in  case  of  prosecution ;  and  the  proper  officer  to  attend 
<with  it  on  any  trial,  see  Wharam  v.  Broughton,  L.  0.,  13  May,  1743,  B.  369. 


NOTES. 

Caneellaium.'j — ^In  the  case  of  forged  instruments,  whether  assurances  of 
land  or  otherwise,  there  is  jurisdiction  in  Equitv  to  order  the  forgeries  to  be 
delivered  up  to  be  cancelled :  Lee  v.  Angas,  7  Cn.  79,  n. ;  Feake  v.  Highfield, 
1   £use.  559;  Bp.  of  Winchester  v.  Fournier,  2  Vez.  446;  J&iiea  v.  «/^,  3  Atk.  111. 

The  old  form  of  decree  in  such  cases  was  that  the  document  be  cut, 
damned  and  cancelled :  Bp.  of  Winchester  v.  FournieVy  2  Vez.  448 ;  Fitton  v. 
JfeT.  Macdesfitld,  1  Vem.  292  ;  Bp.  of  Oxf(/rd  v.  Wise,  18  June,  1708,  A.  507. 

It  seems  that  forged  deeds  should  not  be  cancelled  by  being  torn  or  defaosd, 
\^\xt  should  be  kept  to  be  produced  on  criminal  proceedings :  Frankland  v. 
'nmpdtn,  1  Vem.  66. 

And  cancellation  is  not  the  proper  remedy,  unless  the  instrument  is  liable 

be  completely  avoided :  Brooking  v.  MaudsUty,  38  Ch.  D.  636. 


IHseovery.^ — Discovery  will  not  be  enforced  in  a  case  of  forgery,  or  other 
jfwrskud  ren jermg  the  person  against  whom  the  discovery  is  sought  liable  to 
^^iminal  proceedings :  Brownsword  v.  Edwards,  2  Vez.  246 ;  Glynn  v.  Hoaston, 
%  JKee.  336 ;  although  interrogatories  will  not  be  struck  out  merely  as  tending 
cximiuate ;  the  proper  course  in  such  a  case  to  be  taken  by  the  party 
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interrogated  beine  to  take  the  objection  by  his  answer :  Fisher  y»  (hven^  8  Ch. 

D.  645,  C.  A.)  Spokee  v.  Oroavenor  Hotel  Co,,  (1897)  2  Q.  B.  124,  C.  A.,  and 
V,  8Ujf>,  VoK  L,  p.  96. 

Beconveyance.1 — ^A  forged  deed,  being  a  nullity  at  law,  will  not  aiSect  l^e 
legal  cibtate  in  tne  subject  of  conveyance  or  transfer :  Boursot  y.  Savage^  2  £q. 
134,  140 ;  Tayler  v.  G,  L  P.  Ry,  Co,,  4  D.  &  J.  559;  DavU  v.  Bank  of  England^ 
2  Bing.  393,  402 ;  and  therefore  a  reconveyance  or  retransfer  need  not  be 
directed :  Johnston  v.  Benton,  9  Eq.  181,  Form  1,  sup,  p.  2308 ;  Ccttam  t« 

E,  C,  By.  Co,,  1  J.  &  H.  243 ;  and  so,  too,  where  a  deed  is  void  at  law  on  &e 
ground  of  fraud :  Lee'v,  Angas,  7  Ch.  79,  n.,  Form  1,  in/,  p.  2312;  BeeuB^ 
where  a  deed  is  not  wholly  forged,  so  that  it  is  capable  of  taking  partial 
effect  in  law :  Boursot  y,  Savage,  2  £q.  134. 

Costs,"] — Where  the  Pit  has  by  his  conduct  rendered  the  fraud  possible,  be 
win  not  be  allowed  his  costs :  Johnston  v.  Benton,  9  £q.  181 ;  TayUr  v.  f7.  /. 
P.  By,  Co,,  4  D.  &  J.  559;  CoUam  v.  E,  C,  By,  Co,,  4  J.  &  H.  243;  and  it  was 
held  that  in  such  a  case  he  had  no  claim  for  the  amount  of  his  costs  against 
the  bank  whose  manager  had  committed  the  forgery :  Be  United  Service  Co., 
6  Ch.  212. 

Belie/ in  general,'} — Trustees  are  bound  to  see  to  the  genuineness  of  an 
authority  to  receive  money  from  them ;  accordingly  where  trustees  of  a  w^ 
paid  moneys  on  the  faith  of  forged  certificates,  they  were  ordered  to  TCTay 
BO  much  of  the  trust  funds  as  should  not  be  recovei^ed  from  their  co>l>erl6; 
and  the  ^rson  who  knowingly  furnished  the  false  certificates  was  nubde 
liable  in  hke  manner :  Eaves  v.  Hickson,  31  Beav.  136,  Form  3,  9up,  p.  2S09. 

On  the  same  principle,  where  stock  of  shares  are  purported  to  be  trans- 
ferred by  means  of  a  forgery,  the  company  or  the  bank  are  liable,  as 
between  themselves  and  the  We-  owner,  to  replace  the  stock  and  the 
dividends  (if  any)  wrongly  paid :  Johnston  v.  Benton,  9  Eq.  181 ;  Slotnan  t. 
Bk,  of  England,  14  Sim.  475;  Davis  v.  Bk,  of  England,  2  Bing.  393;  Atklg 
V.  Blackwell,  Amb.  503;  2  Eden,  299  (Hildyard  v.  South  Sea  Co,,  2  P.  Wms. 
76,  not  being  followed) ;  at  the  suit  oi  the  persons  beneficially  entitled,  not- 
withstanding a  statutory  provision  exempting  the  co.  from  obli^tion  to 
notice  equities :  Taylor  v.  Midland  By,  Co.,  28  Beav.  287 ;  8  H.  L.  C.  751. 

And  so  where  one  of  two  exors  forged  transfers  of  stock  standing  in  thsai 
joint  names  under  the  Companies  Clauses  Act,  1845  (8  &  9  V.  c.  16),  s.  18, 
the  other  suing  alone  was  entitied  to  have  the  stock  replaced:  Buritm  t. 
North  Staffordshire  By,  Co.,  38  Ch.  D.  458;  and  see  S,  C,  38  Ch-  B.  144, 
C.  A. ;  Barton  v.  London  and  North  Western  By,  Co,,  24  Q.  B.  D.  77,  C.  A. ; 
and  her  omission  to  answer  a  letter  from  the  co.  notifying  the  transfer  in  tbs 
usual  way  was  no  estoppel :  S,  C, 

And  in  an  action  to  recover  from  the  co.  stock  transferred  on  a  forged 
authority,  a  party  brought  in  under  a  third-party  notice  is  not  entitled  to 
deliver  a  defence :  Barton  v.  London  and  North  Western  By,  Co.,  38  Ch-  D. 
144,  0.  A. ;  followed  in  Bvme  v.  Brown,  37  W.  E.  592. 

Where  a  co.  have  issaed  share  certificates  to  an  innocent  transferee  nnder  a 
forged  or  fictitious  transfer  thev  are  estopped  from  denying  his  title^  ani 
consequentiy  are  liable  to  a  purchaser  from  him  on  the  shares  beings  daisied 
by  the  true  owner:  Be  Bahia,  &c,  Co.,  L.  B.  3  Q.  B.  584;  Simm  ▼.  An^h** 
American  Telegraph  Co.,  5  Q.  B.  D.  188,  C.  A. ;  Tomkinson  v.  3alkis  O^ 
(1891)  2  a  B.  614,  C.  A. ;  Be  Ottos  Kopje  Mines,  (1893)  1  Ch.  618 ;  Bloomenthal 
V.  Ford,  (1897)  A.  C.  156,  H.  L. ;  or  to  the  transferee  himself  if,  relyinjr  on 
the  certincate,  he  loses  his  remedy  against  his  broker  or  transferor :  IHxsm 
V.  Kennaway,  (^1900)  1  Ch.  833;  but  it  is  only  the  transferee  or  person  to 
whom  the  certificate  is  issued  who  is  entitled  to  the  benefit  of  the  eectoppel, 
and  it  is  not  available  in  favour  of  the  transferor  or  other  person  interested 
in  the  shares  by  a  prior  title:  Simm  v.  Anglo- American  Telegraph  Co^^  #m. ; 
and  if  the  transferee,  having  sold  the  shares  on  the  faith  of  the  oertificale. 
has  had  to  buv  shares  on  the  market  in  order  to  deliver  to  the  purchascvB, 
the  measure  of  damage  as  against  the  co.  is  the  sum  which  he  has  tluzs  bai 
to  pay :  Tomkinson  v.  Bcdkis  Co.,  sup. 

Where  the  co.  is  unable  to  register  the  purchaser,  the  action  is  not  on  t^ 
estoppel,  but  on  the  refusal  or  omission  to  register,  and  the  measoie  <tf 
damages  is  the  value  of  the  shares  at  that  time :  Be  Ottos  Kopje  if iiwa,  gmp. 


SECT.  iii.J         Fraud  and  MisrepresMaiion.  23ir 

The  estoppel  will  not  extend  to  a  director  who  is  present  at  a  meeting 
at  which  the  certificate  is  passed  (the  duty  of  checlung' Certificates  being 
properly  left  to  the  secretary') :  Dixon  v.  Keimaway^  (1900)  1  Ch.  8;i3. 

A  "certification,"  which  is  a  mere  representation  of  apparent  regularity, 
does  not  create  an  estoppel :  Bishop  v.  Balhis  Co.^  25  Q.  B.  D.  512,  C.  A. ; 
but  see  Rt  Concessions  Trusty  McKay* s  case,  (1896)  2  Ch.  757. 

Where  a  bank  was  instructed  to  accept  drafta  on  being  handed  a  clean 
bill  of  lading,  it  was  held  that  the  bank  was  only  bound  t^.see  that  the  bill 
of  lading  was  regular  in  form,  and  not  that  it  was  genuine :  Ulster  Bk,  v. 
^ynott,  1.  R.  5  Eq.  595. 

And  a  person  who  knows  that  a  bank  is  relying  upon  his  forged  signature 
to  a  bill  cannot  lie  by  until  he  sees  that  the  position  of  the  bank  is  altered 
for  the  worse,  but  mere  silence  for  a  fortnight  from  the  time  when  he  knew 
of  the  forgery  was  not  an  estoppel :  McKeuzie  v.  British  Linen  Co,,  6  App. 
Ca.  Sc.  B2 ;  nor  silence  at  the  request  of  the  accredited  agent  of  the  bank, 
and  in  the  belief  that  compliance  with  the  request  was  to  the  interest  of  the 
bank:  Ogilvie  v.  West  Anstralian  Mortgage  Corp,,  (1896)  A.  C.  257,  P.  0. 

Where  a  mortgagee  was  induced  by  the  mortgagor  to  release  his  mortga^ 
in  consideration  of  securities  which  proved  to  be  forged,  it  was  held  that  his 
title  as  mortgagee  was  not  displaced :  Eyre  v.  Burmester,  10  H.  L.  0.  90 ; 
8.  C,  4  D.  J.  &  S.  435. 

But  where  a  bank  in  good  faith  represented  to  the  drawee  of  a  bill  of 
exchange  drawn  against  cargo,  that  it  held  a  bill  of  lading  for  the  cargo,  and 
thereupon  the  drawee  accepted  the  bill  of  exchange,  and  subsequently  the 
bill  of  lading  nroyed  to  be  forged,  the  acceptor  was  held  to  have  no  claim 
against  the  bank:  Leather  v.  Simpson,  11  Eq.  398. 

The  equity  which  arises  from  a  fraud  is  personal,  and  therefore  a  mort- 
gagee by  deposit  of  fictitious  title  deeds  will  not,  by  reason  of  the  acquisition  of 
ue  property  by  the  fraudulent  depositor,  have  a  title  as  against  a  subsequent 
bona  fide  mortgagee  by  deposit  of  the  genuine  deeds :  Keate  v.  Phillips, 
18  Ch.  D.  560. 

Instrument  executed  with  Blank,'] — Where  a  deed  is  executed  with  the 
subject  of  conveyance  or  the  name  of  a  party  to  it  in  blank,  the  deed  is  void : 
Tayler  v.  G,  I,  P.  By,  Co,,  4  D.  &  J.  559 ;  Stoaii  v.  North  British  Australasiafi 
Co,,  2  H.  &  0.  175 ;  S.  C,  7  H.  &  N.  603 ;  Exp.  Swan,  7  C.  B.  N.  S.  400 ; 
Ilibblewhite  v.  M'Morine,  6  M.  &  W.  200 ;  Societe  Generale  de  Paris  v.  Walker, 
1 1  App.  Ca.  20 ;  Pigofs  case,  1 1  Co.  Hep.  28  b. ;  and  if  the  blanks  are 
fraudulently  filled  up,  such  filling  up  amounts  to  forgery  of  the  whole 
instrument,  and  is  inoictable  under  the  Forgery  Act,  1861  (24  &  25  Y.  c.  98), 
B.  20;  and  eee  Dawson's  case,  Teague's  case,  2  East,  P.  C.  980,  981. 

And  the  filling  up  of  the  blank  by  the  party  in  his  own  name  is  a  mere 
nullity :  France  v.  Clark,  26  Ch.  D.  257,  C.  A. 

But  if  the  grantor  fill  up,  or  assent  to,  recognize,  or  act  upon  the  filling  up 
of,  the  blanks,  there  may  oe  evidence  of  redelivery  upon  which  the  deed  will 
be  held  good :  Hudson  v.  Bevett,  5  Bing.  368  ;  and  see  Union  Credit  Bank  v. 
Mersey  Harbour  Board,  (1899)  2  Q.  B.  205  (where  the  instrument  was  a 
delivery  order). 

Where  Bank  of  England  notes  were  altered  by  erasing  the  numbers  on 
them,  and  substituting  others,  they  were  vitiated,  and  the  Pit  who  took  them 
BO  altered  could  not  recover  on  them  against  the  bank :  Suffell  v.  Bank  of 
Efiffland,  9  Q.  B.  D.  555,  C.  A. 

Where  blank  transfers  of  shares  in  a  co.,  whose  articles  of  association 
jnequired  transfers  to  be  made  by  instrument  in  writing,  were  deposited, 
together  with  the  certificates,  as  security  for  a  debt,  and  were  subsequently 
filled  up  by  the  lender,  it  was  held  that  he  had  an  implied  power  to  do  so, 
jtnd  the  transfers,  though  not  deeds,  were  good  as  instruments  in  writing : 
Jgiiy.  Sargefit,  17  Eq.  273. 

JtegUtered  /n^fri/mfuf.]— When  adeed  registered  in  Middlesex  was  set  aside 
jiA  fraudulent,  a  Judge  of  the  High  Court  had  no  jurisdiction  (such  as  the 
3£*  B*  might  have)  to  order  the  registration  to  be  vacated,  but  could  only 
declare  that  it  ought  to  be  vacated :  Qibbs  v.  Sidney,  49  L.  T.  132  ;  but  now, 
-onder  the  Land  Registry  (Middlesex]  Deeds  Act,  1891  (54  &  55  V.  c.  64), 
m.  1,  and  the  Land  Transfer  Acts,  1875  (38  &  39  V.  c.  87),  s.  95,  and  1897 
^eO  A  61  y.  c.  65),  s.  7,  Bub-8.  2,  the  Court,  having  decided  as  to  the  title  to 

VOX.,  in.  7  k 
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land,  can  order  any  consequential  rectification  of  the  register  to  be  made : 
Stephemon  v.  Yorker  (1900)  1  Ch.  505. 

Execution  of  a  deed  of  arrangement  after  registration  did  not  amount  to 
an  alteration  so  as  to  avoid  or  vitiate  the  deed,  the  provisions  of  the  Deed^  of 
Arrangement  Act,  1887  (50  &  51  V.  c.  57),  being  sufficiently  complied  with 
by  re^tration  of  the  deed  as  then  existing:  Re  Batten,  Exp,  Milne^  22 
Q.  B.  I).  685,  0.  A. 


(m.) — INSTRITMENTS  7B0CUBED  BY  FBAT7B  OB  MISBEPBESENTATIOK. 

1.  Deed  executed  under  Fake  Representation  (zs  to  its  Contents 

set  aside. 

[Pit  S.  mortgaged  her  interest  under  a  will  under  a  false  representation 
by  her  solr  that  she  was  merely  signing  a  document  on  behalf  of  her  sister 
\mo  was  abroad,  and  that  she  woiild  not  be  Hable  personally.] 

'^  Deglabe  that  the  indenture  dated  &c.  in  the  pleadings  mentioiied 
is  void ;  And  Let  the  same  be  delivered  up  to  be  cancelled ;  And  Let 
the  Defts  A.  &c.  pay  (to  the  Pits  S.  and  H.  within  &c.)  their  coets  of 
this  action,  to  be  taxed,  and  a  sum  of  £ —  admitted  by  them  to  be  in 
their  hands  on  account  of  rents  received  by  them  as  in  the  pleadings 
mentioned ;  And  the  Pits  are  to  be  at  liberty  to  apply  at  Gham'bers  as 
to  the  memorial  of  the  said  indenture  now  on  the  register  of  tke  East 
Biding  of  the  County  of  York."— Z«tf  v.  Angas,  V.-C.  8.,  20  Nov.  1866, 
B.  2438 ;  15  W.  E.  119 ;  7  Ch.  79,  n. ;  affirmed  W.  N.  (68)  84. 


2.  Deed  declared  Fraudulent — Cancellation — Ir^funciion. 

Upon  motion  for  judgment  in  default  of  defence  &o.,  Declare  tiiat 
the  deed  dated  &c.,  in  the  Statement  of  Claim  mentioned,  is  iraadalent 
and  void,  and  ought  to  be  set  aside,  and  the  registration  thereof  is 
the  Middlesex  Eegistry  vacated ;  And  Let  the  Deft  deliver  up  to  the 
Pit  the  said  deed  to  be  cancelled ;  And  Let  the  Deft  be  restndned  from 
parting  with,  transferring  or  disposing  of  the  rent-charges  purported 
to  be  granted  by  the  said  deed,  or  in  anywise  acting  or  purporting  to 
act  under  or  in  pursuance  of  the  said  deed  or  the  powers  thereiii  con- 
tained.—(rt^i*  V.  Sydney,  North,  J.,  20  July,  1883,  A.  1249  ;  &  C^49 
L.  T.  132. 


Cancellation  will  not  be  ordered  unless  the  instrument  is  liable  to  l>e 
pletely  avoided :  Brooking  v.  Maudsl^iy,  38  Ch.  D.  636. 

For  decree  declaring  that  the  execution  of  four  deeds  was  obtained  br 
fraudulent  contrivance  of  a  solr  in  the  pleadings  named,  and  that  tboeo  decdi 
were  wholly  void  and  ought  to  be  delivered  up  to  be  cancelled,  and  directiBg 
cancellation  £iccordingly,  £md  declaring  the  Pit  entitled  to  the  full  benefit  id  a 
mortgage  security  and  to  the  possession  of  the  premises  comprised  thcxebi. 
see  Ogilvie  v.  Jeaffre^on,  V.-C.  S.,  26  July,  1860,  B.  1894;  2  G&if.  353. 

And  for  decree  in  like  suit,  see  Vorley  v.  Cooke,  V.-O.  S.,  13  Norr.  1S57, 
B.  144 ;  1  GifP.  236. 

Whether  in  Ogilvie  v.  Jeaffresofi,  and  Vorley  v.  Cooke,  it  was  rig-ktlv  Itfld 
that  the  deeds  were  void  at  law  has  been  questioned :  per  James,  Xj"  J  ia 
Eunter  v.  Walters,  1  Ch.  75,  85. 

For  decree  declaring  a  transfer  of  a  non-existent  mortgage  void. 
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declaring  that  the  Pit  ou^ht  to  be  restored  to  his  rights  against  a  surety  who 
had  been  released  in  consideration  of  it,  see  Scholefield  v.  Templet^  V.-C.  W., 
9  March,  1859,  B.  1084 ;  Joh.  171,  varied  L.  G.  and  L.  JJ.,  25  June,  1859, 
B.  1918 ;  4  D.  &  J.  429. 

For  decree  declaring  a  mortage  deed  void  as  against  a  surety  and  those 
claiming  under  him,  and  directmg  a  reconveyance  accordingly,  see  Spaight  v. 
Coume,  V.-C.  W.,  18  March,  1863,  B.  861 ;  1  H.  &  M.  359. 


NOTES. 

Where  a  person  is  induced  by  fraud  or  imposition,  without  negligence  on 
his  part,  to  execute  a  deed  of  a  wholljr  different  description  from  any  which 
he  intended  to  execute,  such  a  deed  is  of  no  more  validity  than  an  actual 
forgery :  Foster  v.  Machinmm,  L.  B.  4  C.  P.  704 ;  Lee  v.  AngaSy  15  W.  R.  115 ; 
Form  1,  9up, ;  Vorleyy.  Cooke,  1  Gift.  230 ;  Thoroughgood's  case,  2  Co.  Bep.  9  b ; 
Pigofi  case,  11  Co.  Rep.  27  b;  and  see  8uffeU  v.  Bank  of  England,  9  Q.  B.  D. 
555,  C.  A. ;  though  tne  person  guilty  of  the  fraud  is  not  indictable  for 
forgery :  R.  v.  Collins,  2  M.  &  Rob.  461 ;  R.  v.  Chadwick,  2  M.  &  Rob. 
465. 

Where  a  policy  of  life  or  marine  insurance  is  effected  on  the  basis  of  a 
declaration  which  is  imtrue,  the  policy  is  absolutely  null  and  void :  Thomson 
V.  Weems,  9  App.  Ca.  (Sc.)  671 ;  Blackburn,  Low  &  Co,  v.  Vigors,  17  Q.  B.  D. 
553,  C.  A. ;  but  a  mere  misstatement  as  to  the  residence  of  the  insured,  by 
stating  his  temporary  place  of  abode  instead  of  the  permanent  one,  did  not 
avoid  the  policy :  Grogan  v.  London  and  Manchester  Industrial  Co.,  53  L.  T. 
761 ;  and  as  to  the  necessity  of  6072a  fides  in  effecting  poUcies  of  insurance, 
see  Bunyon  on  Life  Assurance,  pp.  39  et  seq. 

Where  a  grantor,  though  able  to  do  so,  has  not  made  himself  aware  of  the 
contents  of  nis  deed  before  executing  it,  it  is  doubtful  if  he  is  not  estopped  at 
law  by  his  negligence,  as  between  himself  and  persons  innocently  accepting 
an  estate  under  the  deed :  per  Mellish,  L.  J.,  in  Hunter  v.  Walters,  7  Ch.  75, 
87 ;  at  least,  if  his  negligence  is  the  proximate  cause  of  the  success  of  the 
fraud  :  Swan  v.  North  British  Australasian  Co,,  2  H.  &  C.  175. 

In  Kennedy  v.  Green,  3  My.  &  K.  699,  it  appears  to  have  been  held  that 
tlie  grantor  was  guilty  of  negligence,  and  therefore  that  the  deed  was  void- 
able only  and  not  void ;  and  see  Re  Mount  Morgan  Gold  Mine,  Exp,  Westy 
66  I..  T.  622. 

Where  the  fraud  relates  to  important  provisions  in  the  deed,  but  is  not 
such  as  to  deceive  the  parties  to  it  as  to  its  general  character,  the  deed  is 
voidable  as  against  the  persons  guilty  or  having  notice  of  the  fraud :  Spaight 
▼.  Cowne,  1  H.  &  M.  359. 

Where  a  person  knows  that  property  in  which  he  is  interested  is  being 
dealt  with,  and  signs  a  deed  relating  to  it,  on  being  told  "  that  it  is  a  mere 
foTxn,"  he  is  bound  by  the  deed,  as  against  innocent  persons,  both  at  law  and 
in  equity :  Hunter  v.  Walters,  7  Ch.  75 ;  and  so  if,  at  the  instance  of  a  solr  in 
-vrliom  he  places  implicit  confidence,  he  executes  a  deed  knowing  that  it 
jrelates  to  nis  propei*ty  although  not  knowing  the  true  effect  of  it :  King  v. 
iSmiih,  (1900^  2  Ch.  425. 

Where  a  aeed  is  held  void  on  the  ground  of  fraud  or  imposition,  no  re- 
^xyn^oyiukoe  need  bo  directed :  Ogilcie  v.  Jeaffreson,  2  Giff.  381,  sup,  p.  2312 ; 
^  «r.  sup.  p.  2306 ;  secus,  where  the  circumstances  are  such  as  to  render  it 
roodable  only,  and  not  void:  Spaight  v.  Cowne,  1  H.  &  M.  359;  Kennedy  v. 
'SP^'^en,  3  My.  &  E.  699. 

^Afl  a  rule  a  Pit  seeking  to  have  his  deed  cancelled  on  these  grounds  is  not 
CE-titled  to  his  costs :  Ogilvie  v.  Jeaffreson,  2  Giff.  382 ;   Vorley  v.  Cooke,  1  Giff. 
;  Spaight  Y.  Cowne,   1  H.  &  M.  359;  Kennedy  v.   Green,  3  My.   &  K. 

incorporation  of  public  bodies  being  the  prerogative  of  the  Crown,  the 
has  no  power  to  declare  the  certificate  of  incorporation  of  a  building 
void  on  the  ground  that  it  was  obtained  by  fraud  or  irregularity: 
V.  QiUs,  18  Ch.  D.  173. 
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(IV.)— MISREPEESENTATION,  EXPKESS  OE  IMPLIED. 

1.  Money  advanced  on  the  Faith  of  a  Misrepresentation  refunded, 

[Deft  having  previously  granted  a  lease  which  was  still  outstanding, 
professed  himself,  in  answer  to  an  inquiry  on  behalf  of  the  Pit,  able  to  grant 
a  lease  of  the  same  property  to  a  person  to  whom  the  Pit  was  about  to 
advance  money  on  the  security  of  the  term  to  be  so  granted.] 

'^  The  Pit  by  his  counsel  undertaking,  if  required  so  to  do,  to  asogn 
all  his  interest  in  the  two  several  leases  dated  respectively  the- —  of  — 
in  the  pleadings  mentioned,  to  and  at  the  reasonable  costs  of  the  BciSt 
0. ;  Let  the  Deft  C,  within  (one  month)  after  service  of  this  judgment, 
pay  to  the  Pit  S.  the  sum  of  £ —  and  interest  thereon  at  the  rate  ci 
£ —  p.  c.  per  ann.,  from  the  —  of  —  until  payment." — Deft  to  pay 
Pit's  costs  of  action. — "And  Let  the  Pit  thereupon  deliver  up  to  the 
Deft  C.  the  said  two  leases  dated  respectively  the  —  of  — ,  and  the 
indenture  of  mortgage  dated  the  —  of  —  in  the  pleadings  mentioned." 
^SUm  V,  Croucher,  V.-C.  S.,  24  Jan.  1860,  B.  141 ;  2  GifP.  37,  as 
varied  on  appeal  by  L.  C,  and  L.  J  J.,  10  March,  I860,  B.  62T;1 
D.  F.  &  J.  518. 

The  decision  in  Slim  v.  Croucher,  sup.,  must,  since  Derry  v.  Peek,  14  App. 
Ca.  337,  be  treated  as  overruled :  see  Low  v.  Bouverie,  (1891)  3  Ch.  82,  IflS, 
where,  however,  it  is  intimated  that  the  judgment  in  Slim  v.  Croucher  woaM 
have  been  right  if  the  statement  of  the  Deft  had  amounted  to  a  warranty  that 
the  lease,  when  granted,  would  be  valid ;  see  also  Jie  TilloU^  Let  v.  Wil»», 
(1892)  1  Ch.  86. 


NOTES. 
MI8BEPBE8ENTATI0N  GENERALLY. 

'  Right  to  Relief, "] — Where  a  misrepresentation  is  made  and  acted  upcm,  anJ 
thereby  a  loss  accrues  to  the  person  acting  upon  it,  relief  niay  be  obtaiB^ 
both  at  law  and  in  equity:  Slim  v.  Croucher,  1  D.  F.  &  J.  518,  523 ;  Form  1, 
8up.;  Hill  V.  Lane,  11  Eq.  215;  Ramshire  v.  Bolton,  8  Eq.  294  {Whiimorf  t. 
Mackeson,  16  Bcav.  126,  not  being  followed) ;  Burrowes  v.  Loch,  10  Ves.4T0; 
per  Loid  Eldon,  in  Evans  v.  Bicknell,  6  Ves.  174,  182 ;  Colt  v.  Woila^^.  2 
P.  Wms.  156 ;  Pasley  v.  Freeman,  3  T.  B.  51 ;  and  a  person  who  is  ind«?rf 
by  the  fraudulent  mi8re})resentation  of  another  to  do  an  act  which  be  belk^ 
to  be  neither  illegal  nor  immoral,  but  winch  is  in  fact  ciiminal,  can  maintani 
an  action  for  damages :  Burrows  v.  Rhodes  and  Jameson,  (1899)  1  Q.  B.  816; 
Lovett  V.  L,,  (1898)  1  Ch.  82. 

Where  a  voluntary  gift  is  obtained  by  an  innocent  misrepresentatioc  d 
fact  by  the  donee,  the  donor  has  a  right  in  equity  to  recover  his  gift :  Re  (i  W^ 
(1900)  1  Ch.  354,  C.  A.  (not  following  IFiVaon  v.  Thornbury,  10  Ch.  239,  249> 

Bescission  of  a  contract  on  the  ground  of  misrepresentation  may  beotoin^ 
without  showing  knowledge  by  the  Deft  of  its  untruth :  Redgravt  t-  Bw< 
20  Ch.  D.  1,  12,  C.  A. ;  Re  Met,  Coal  Consumers'  Assoc,,  Karberfa  €aae,  (1»J! 
3  Ch.  1,  13,  C.  A. ;  but  in  order  that  an  action  of  deceit  for  damages  nuiT  ^' 
maintained  the  Pit  must  prove  actual  fraud :  Berry  v.  Peek,  14  App.  Ca-  fe : 
Smith  V.  Chadwick,  9  App.  Ca.  187  ;  Arkwright  v.  NewMd,  17  Ch.  D.  3W. 
C.  A. ;  Angus  v.  Clifford,  (1891)  2  Ch.  449;  Joliffe  v.  Baker,  11  Q,  B,  D,2»»; 
Whittington  v.  Seale-Hayne,  W.  N.  (1900)  31 ;  82  L.  T.  49. 

Misrepresentation  may  be  either  express  {sttggestio  /alH)^  or  imsM 
{suppressio  veri) :  Pulsford  v.  Richards,  17  Beav.  87,  96 ;  as  in  cases^^* 
an  erroneous  representation  has  been  allowed  to  remain  uncorrected  '  Rrm^ 
v.  Sprye,  1  D.  M.  &  G.  660 ;  British  EquiiaU^  Co,  v.  (?.  W.  R.  Co.,  17  W.  i 
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43,  61 ;  or  where  there  is  any  obligation  not  to  be  silent  or  to  make  a  full 
disclosui-e :  Fox  v.  Mackreth,  2  L.  0.  Eq.  709 ;  Walker  v.  SymoudSy  3  Sw.  62 ; 
London  AMurance  v.  Mamel,  11  Ch.  l5.  363;  Story,  Eq.  Jur.  §  207  et  set].; 
Willmott  V.  Barber y  15  Ch.  D.  965  (defining  the  elements  or  requisites 
necessary  to  constitute  acquiescence  amounting  to  fraud,  t.c,  such  as 
makes  it  fraudulent  for  a  man  to  set  up  his  le^  rights) ;  Kerr  on  Fraud, 
p.  59  et  seq. 

In  oixier  that  a  misrepresentation  should  be  fitiudulent,  so  as  to  make 
a  person  liable  for  damages,  it  must  be  made  dishonestly,   i.e.,    know- 
inriy,  or  without  belief  in  its  tinith,  or  recklessly  without  caring  whether 
it  l)e  true  or   false :   Derry  v.   Peek,    14  App.    Ca.   337 ;  Qtasier  v.   RoUs^ 
42  Ch.  D.,  436,   C.   A. ;  Arkicright  v.  Newbold,  17  Ch.  D.,  301,  C.  A.  ;• 
Elkington  v.  Hurter,  (1892)  2  Ch.  452 ;  and  with  the  intention  that  it  should 
be  acted  upon:  Derry  v.  Peek  sup. ;  Edginyion  v.  Fitzmaurice,  29  Ch.  D.; 
459,  C.  A. ;  or  with  reasonable  ground  for  supposing  that  it  would  be  acted 
upon  by  iiie  other  party:  Mills  v.  Fox,  37  Ch.  D.  153;  and  see  Jt/rden  v. 
Money,  5  H.  L.  C.  185 ;  Citizens^  Bk,  of  Louisiana  v.  First  Nat  Bk»  of  New 
Orleans,  L.  B.  6  H.  L.  352,  360 ;  it  is  not  enough  that  the  statement  is  un- 
true,  and  made  without    any   reasonable   ground    for  believing  it  to  be 
true ;  and  however  untrue  a  statement  may  be,  yet  if  it  is  made  in  the 
honest  though  ill-founded  belief  that  it  is  true,  it  is  not  fraudulent :  Angus 
V.    Clifford,  sup;    but  if  a  person  make  a  representation  against  his  own 
knowledge,  or  without  any  knowledge  at  aU,  he  cannot  afterwards  be  heard 
to  say  that  he  knew  nothing  of  the  truth  or  falsehood  of  what  he  stated  : 
Bjawlins  v.  Wickhnm,  3  D.  &  J.  304,  315  ;  Evans  v.  Edmonds,  13  C.  B.  N.  S. 
777,  786  ;  Reese  River  Mining  Co,  v.  Smith,  L.  B.  4  H.  L.  64 ;  Iline  v.  Camjnon, 
7  Ch.  D.  344 ;  and  see  1  Sm.  L.  C.  9th  ed.  187  ;  2  Sm.  L.  C.  10th  ed.  64  ;  and 
where  there  is  no  contractual  relation  between  Pit  and  Deft  no  action  will  lio 
for  damages  in  i-espect  of  untrue  statements  made    negligently   but  not 
fraudulently:  LeUevrey,  Gould,  (1893)  1  Q.  B.  491,  0.  A. 

As  to  the  liability  of  directors  in  respect  of  untrue  statements  in  the 
prospectus,  v,  in/,  p.  2325. 

The  misrepresentation  must  bo  of  fact :  Beattie  v.  Ld,  Ehvry,  L.  E.  7  H.  L. 
102,  130;  7  Ch.  777  ;  Bellairs  v.  Tueker,  13  Q.  B.  D.  562  ;  not  of  kw  :  Eagles- 
field  V.  M,  Londonderry,  4  Ch.  D.  693,  C.  A. ;  Rashdall  v.  Ford,  2  Eo.  750 ;  but 
^ucere  whether  a  man  who  wilfully  misrepresented  the  law  would  be  allowed 
m  equity  to  retain  any  benefit:  W*  London  Commercial  Bank  v.  Kitson, 
IS  Q.  B.  D.  360,  C.  A.,  per  Bowon,  L.  J. 

— nor  of  mere  matter  of  opinion :  Leyland  v.  lllingtvorth,  2  D.  F.  &  J.  253 ; 
Bellairs  v.  Tucker,  sup, ;  nor  of  the  private  intent  of  the  person  making  it: 
Jordan^,  Money,  5  H.  L.  C.  185;  Chadwick  v.  Manning,  (1896)  A.  C.  231, 
P.  C.  ;  in  which  case  the  representation,  though  it  may  amoimt  to  a  promise 
or  contract  capable  of  being  enforced,  or  be  a  gix)und  for  rescinding  a  trans- 
action {Re  Carew,  7  D.  M.  &  G.  43,  52),  does  not  amount  to  a  misrepre- 
Bentation  fraudulent  fi.t  the  time  when  it  is  made :  Bold  v.  Hutchinson, 
/^  I>.  M.  &  G.  558;  and  see  Traill  v.  Baring,  4.  D.  J.  &  S.  318;  and,  if  it 
merely  amounts  to  a  promise  to  repay  money,  is  not  in  any  case  a  ground  for 
equitable  relief :  Ramshire  v.  Bolton,  8  E(^.  299 ;  Slim  v.  Croucher,  1  D.  F.  &  J. 
32^  ;  secus,  where  the  statement  of  intention  is  coupled  with  a  material  state- 
ent  of  fact:  Smith  v.  Land  and  House  Property  Corp,,  28  Ch.  D.  7,  C.  A.  ' 
3ut  misrepresentation  may  be  by  conduct,  e,g,,  where  a  co.,  not  having 
rer  to  accept  bills,  by  puttmg  it  in  the  power  of  a  person  to  negotiate  their 

^_  jptance,  represent  to  a  hmdjide  holder  that  they  have  authority  to  accei)t : 

ff '".  London  Commercial  Bank  v.  Kitson,  13  Q.  B.  D.  360,  C.  A. ;  and  a  mis- 
0tAt^ment  of  intention— f.(^.,  showing  the  object  for  which  money  is  required — 
jn^y  he  also  a  misstatement  of  fact :  Edgington  v.  Fitzmaurice,  29  Ch.  D. 
4^9«  C  A. 

X'fc  must  be  material:  Jennings  v.  Broughton,  5  D.  M.  &  G.  126 ;  Angus  v. 
iJliff^ml,  (1891)  2  Ch.  449 ;  made  to,  or  intended  to  be  relied  on  by  the  person 
"  "uxed :  Barry  v.  Croskey,  2  J.  &  H.  1 ;  Peek  V.  Oumey,  L.  K.  6  H.  L.  377, 
I  Arkicright  v.  Newhold,  sup.  ;  Edgington  v.  Fitzmaurice,  sup.  ;  Derry  v. 
1-,  sup. ;  Mills  V.  Fox,  37  Ch.  D.  153 ;  Andretvs  v.  Mock/ord,  (1896)  1  Q.  B. 
^y2,  C.  A.;  and  the  proximate  cause  or  a  material  inducement  of  the 
f2^^xs0action :  Re  Reese  River,  &c,  Co,,  Smith's  case,  2  Ch.  611:  NicoVs  case, 
3  !>•  *  J.  422 ;  Edgington  v.  Fitzmaurice,  sup, ;  Smith  v.  Chadwick,  9  App.  Ol^, 
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187;  Laguiias  Nitrate  Co.  v.  Lagunaa  Syndicate,  (1899)  2  Ch.  392,  C.  A. ;  Imt 
not  necessarily  the  sole  inducement :  Be  London  and  Leeds  Bank^  W.  N-  (87) 
31 ;  New  Brunswick,  <fec.  Co.  v.  Conyheare,  9  H.  L.  C.  711 ;  and  Uierefore  the 
person  injured  must  not  have  relied  on  his  own  investigation  of  its  truth: 
Attwood  V.  SmalU  6  CI.  &  F.  232  ;  Clapham  v.  S?naito,  7  Beav.  146,  149  ;  bat 
the  Court  will  not  readily  infer  such  reliance  when  specific  representatioii  has 
been  proved :  Bedgrave  v.  Hurd,  20  Ch.  D.  1,  C.  A. ;  Smith  v.  Land  and  JFiouu 
Property  Corp.,  28  Ch.  D.  7,  C.  A. ;  and  tJie  mere  fact  that  he  mi^ht,  if  he 
had  inquii'ed,  or  used  the  means  of  discovery  afforded  to  him,  have  disoovered 
the  untruth,  is  no  defence:  Central  By.  Co.  of  Venezuela  v.  Kisch,  Ij.  R 
2  H.  L.  99,  120;  Bedgrave  v.  Hurd,  20  Ch.  D.  1,  C.  A. ;  Smith  v.  La^tdaftd 
House  Property  Corp.,  28  Ch.  D.  7,  C.  A. ;  especially  as  between  partnerB,  who 
are  entitled  to  rely  on  good  faith  inter  se :  Betjemann  v.  B.,  (1895)  2  CIl.  474, 
O.A. 

Mode  and  Form  of  Belie/.'] — Before  the  Jud.  Acts  the  equity  of  the  perBon 
injured  was,  at  his  option,  to  have  the  misrepresentation  made  good  as  far  tf 
possible :  Slim  v.  Crovjcher,  1  D.  F.  &  J.  518  ;  or,  if  made  by  the  other  part? 
to  the  contract  or  dealing,  to  have  the  transaction  set  aside:  Baiaiim  v. 
Wickham,  3D.  &  J.  304 ;  Beynell  v.  Sprye,  1  D.  M.  &  O.  660 ;  PuU/brd  v. 
Bichards,  17  Boav.  95;  and  see  Ld.  Clermont  v.  Tashrugh,  1  J.  &  W-  112; 
provided  that  the  parties  could  be  remitted  to  their  former  position  :  Nieots 
case,  3  D.  &  J.  387,  431 ;  and  see  Lindsay,  &c.  Co.  v.  Hurd,  L.  B.  5  P.  Q. 
221,  240 ;  Lagunas  Nitrate  Co.  v.  Laaunas  Syndicate, (1899)  2  Ch.  392,  C,  A.; 
Bochefoucaxdd  v.  Boustead,  (1897)  1  Ch.  196,  C.  A. 

At  common  law  a  contract  induced  by  fraud  was  voidable  at  the  option  ol 
the  injured  party  if  the  other  party  could  be  remitted  to  his  former  state: 
Urquhart  v.  Macpherson,  3  App.  Ca.  831 ;  Clarke  v.  Dickson,  E.  B.  &  E.  148; 
or  third  parties  had  not  acquired  rights  under  it:  Oakes  v.  Turqttand^  L.  B. 

2  H.  L.  325  ;  and  as  to  the  distinction  between  the  case  of  a  contract  induced 
by  fraud  and  that  of  mere  failure  of  consideration,  see  Kennedy  v.  PanawM, 
&c.  Co.,  L.  E.  2  Q.  B.  580,  687. 

By  analogy  to  the  rule  at  common  law  in  the  case  of  actions  for  deceit, 
indemnitv  could  not  bo  obtained  in  c<juity  after  the  death  of  a  peiBon  in 
respect  o{  misrepresentations  made  by  him  during  life,  unless  there  nad  been 
a  breach  of  a  fiduciary  relation,  as  in  Walaham  v.  SUtinton,  1  D.  J.  &  S.  678; 
Young  v.  Wallingford,  31  W.  E.  838 ;  52  L.  J.  Ch.  598 ;  48  L.  T.  756 ;  azii 
see  Be  Duncan,  Terry  v.  Sweeting,  (1899)  1  Ch.  387  ;  or  unless  the  misrepR- 
sentation  affected  rights  or  property  in  the  hands  of  his  repiesentaiiTei^ 
as  in  Ingram  v.  Thorp,  7  Ha.  67 ;  and  by  the  same  analogy  mere  noa-db- 
closure  of  facts  was  held  insufficient  to  sustain  a  suit  for  indemnity  anleaB  it 
amounted  to  a  substantial  falsification :  Peek  v.  Ov/nxey,  L.  B.  6  M,  Li 
393,  403. 

On  the  same  principle,  where  indemnity  was  sought  in  eq[mty  aitain 
agent  who  had  not  received  profit  from  a  miBrepresent^.tion,  it  was 
to  estabhsh  the  scienter  against  him :  Henderson  v.  Laoon,  5  £q.  249»  262 

Where  the  misrepresentation  is  the  fraud  of  an  agent,  the  pvixkcipil 
cannot  retain  any  benefit  obtained  through  it :  Western  Bank  of  Scotland  t. 
Addie,  L.  B.  1  H.  L.  Sc.  145,  158,  167 ;  Kisch  v.  Central  By.  Co.  of  Venamd^ 

3  D.  J.  &  S.  122;  S.  C,  L.  B.  2  H.  L.  99;  New  Brunswick  Co.  v.  Ckm^hmn, 
9  H.  L.  C.  711,  725,  749;  National  Exchange  Co.  v.  Drew,  2  Maoq.  ICS, 
125 ;  Henderson  v.  Lacon,  5  Eq.  249,  261 ;  Be  Met.  Coed  Constimers^  Jktme^ 
Karherg's  case,  ^1892)  3  Ch.  1,  13;  and  see  BartMt  v.  Salmon,  6  I>.  IL  & 
G.  33 ;  and  on  tne  question  whether  an  innocent  principal  is  liable  foa^  trtt 
in  respect  of  misrepresentation  by  his  agent,  see  Weir  v.  Bell,  3  Ex*   I>.  238, 

C.  A.;S.C.,3  Ex.  D.  32,  nom.  Weir  v.  BameU;  Mullens  v.  Miliar ^  22  *.V 

D.  194;  Swire  V.  Francis,  3  App.  Ca.  106;  Mackay  v.  Comml.  Bk^  of  Sn 
Brunswick,  L.  R.  5  P.  C.  394 ;  Western  Bk.  of  Scotland  v,  Addie^  J^  B.  I 
H.  L.  Sc.  145  ;  Barwick  v.  English  Joint  Stock  Bank,  L.  B.  2  Ex.  25©  -  VdtS 
V.  Atherton,  7  H.  &N.  172;  Cornfooty.  Fowke,GU.&W.SSS;  Britit^h  J 
Banking  Co.  v.  Charnwood  Forest  Bf/.  Co.,  18  Q.  B.  D.  714,  C.  A. ;  T'Jki 
Heard,  (1894)  1  Ch.  599,  C.  A. ;  (1895)  A.  C.  495,  H.  L. 

One  agent  is  not,  it  seems,  responsible  for  the  acts  of   anotber 

unless  he  makes  himself  a  principal  in  the  fraud :  CargiU  y.  Bower ^    lo'Ck. 
•D.  502,  514. 
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In  an  action  against  a  co.,  evidence  of  similar  frauds  committed  on  other 
persons  by  the  same  agent  was  held  admissible :  Blake  v.  Albion  Life  Ass, 
Soe,f  4  C.  P.  D.  94  ;  and  as  to  the  scope  of  the  authority  of  the  secretary  of 
a  00.  to  make  representations  to  persons  proposing  to  take  shares,  or  to  deal 
with  the  CO.,  see  Newlands  v.  National  Employers^  Accident  Assoc,,  54  L.  J.  Q.  B. 
428;  53  L.  T.  242;  Barnett,  Iloares  &  Co.  v.  South  London  Tram.  Co.,  18 
Q.  B.  D.  815,  C.  A. 

And  that  a  co.  may  be  liable  for  the  fraud  of  their  secretary  in  forging  the 
name  of  a  director  to  a  share  certificate,  see  Shaw  v.  Fort  Philip  Oold  Co.,  13 
Q.  B.  D.  103. 

Money  obtained  by  fraud  cannot  be  followed  into  the  hands  of  a  person 
taking  it  bond  fide  in  satis&ction  of  a  debt :  Northern  Counties,  dsc.  Ins.  Co. 
y.  Wnipp;  26  Ch.  D.  482,  C.  A. ;  but  where  the  payment  is  for  an  illegal 
purpose,  as  stilling  a  prosecution,  the  money  may  dq  followed  by  a  person 
who  is  not  a  party  to  the  illegal  act :  Exp.  Wolverhampton  BarJcing  Co.,  14 
aB.  D.  32. 

In  cases  of  rescission  the  complaint  should  be  put  forward  at  the  earliest 
period :  Central  By.  Co.  of  Venezuela  v.  Kisch,  L.  K.  2  H.  L.  99, 125;  Jennings 
Y.  Broughtoify  o  D.  M.  &  G.  139 ;  after  discovery  of  the  fraud :  Browne  v. 
M*Clinttjck,  L.  B.  6  H.  L.  456 ;  and  semble  (in  the  case  of  a  company)  within 
three  months:  Hei/mann  v.  European  Central  By.  Co.y  7  Eq.  154;  Oyilviey. 
Currie,  37  L.  J.  Ch.  541 ;  18  L.  T.  593 ;  16  W.  E.  769. 

In  cases  where  indemnity  is  sought,  the  analogy  of  the  Statutes  of  Limita- 
tiona  wUi  be  followed :  Peek  v.  Gurney.L.  R.  6  11.  L.  384,  402. 

And  in  cases  of  concealed  fraud,  within  the  Beal  Property  Limitation  Act, 
1833  (3  &  4  W.  IV.  c.  27),  s.  26,  the  Pit  must  show  that  he  has  been  deprived 
of  the  property  by  the  fraud,  and  that  it  could  not,  with  reasonable  diligence, 
have  been  discovered  more  than  the  statutory  period  before  action  brought : 
Latorance  v.  Lord  Norreys,  15  App.  Ca.  210 ;  and,  semble,  the  fraud  must  be 
that  of  the  person,  who  sets  up  the  statute  or  of  some  one  through  whom  he 
claims:  Be  McCallum,  (1901)  1  Ch.  143,  C.  A.;  and  see  Thorne  v.  Heard, 

General  allegations  of  fraud  are  insufiQcient ;  and  where  they  are  made  and 
not  supported,  the  Court  may  dismiss  the  action  as  an  abuse  of  the  pro- 
cedure :  Latorance  v.  Lord  Norreys,  15  App.  Ca.  210 ;  or  direct  an  account 
to  be  taken  without  regard  to  them :  Wallingford  v.  Mutual  Soc.,  5  App.  Ca. 
685. 

And  costs  on  the  higher  scale  have  been  allowed  where  wholly  unfounded 
charges  of  fraud  have  been  made :  Harrison  v  Leutner,  24  Ch.  D.  594 ;  but 
see  Be  Terrell,  22  Ch.  D.  473,  0.  A. 

Judgment  may  be  given  against  a  bankrupt  for  a  debt  incurred  by  fraud, 
Imt  not  to  be  eniorced  until  after  his  discharge :  Boss  v.  Outteridge,  52  L.  J. 
Ch.  280;  48L.  T.  117. 

Where  a  contract  is  rescinded,  interest  on  money  paid  under  it  is  given 
not  by  way  of  damages,  but  on  tibe  ground  that  the  parties  are  to  be  restored 

far  as  possible  to  their  original  position :  Be  Met,  Coal  Assoc,  Karberg's 
,  (1892)  8  Ch.  17,  C.  A. 


Z,  JPurchase  compkied  through  Fraud  and  Misrepresentation  set  aside. 

**  Declabb  that  the  Pit  B.  was  induced  to  complete  his  purchase  of 
tlie  hereditaments  &c.,  in  the  pleadings  mentioned,  by  the  fraudulent 
misrepresentations  of  the  Defts  A.  and  W. ;  And  Declare  that  the 
B^fYerU  agreements  entered  into  by  the  Pit  for  the  purchase  of  the 
0fud  hereditaments,  and  carried  into  effect  and  completed  by  him, 
ou^bt  to  be  rescinded ;  And  Let  the  same  be  (within  &c.)  delivered  up 

the  Pit  B.  to  be  cancelled ;  And  Let  the  Deft  A.  (within  &c.)  pro- 
the  deeds  of  covenant  which  were  executed  by  the  Pit,  to  be 
delivered  up  to  be  cancelled." — 1.  Account  of  interest  on  the  purohase- 
koney  paid  by  the  Pit  to  the  Deft  A.  after  the  rate  of  £4  p.  o.  per  amu 
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from  the  time  of  payment ;  2.  Account  of  money  paid  by  tlie  Pit  in 
respect  of  auction  duty  on  the  sale ;  3.  Account  of  the  costs,  charges, 
and  expenses,  paid  and  incurred  by  the  Fit  in  consequence  of,  and 
incident  to,  the  purchase ;  4.  Account  of  rents  and  profits  reoelTed  by 
the  Fit; — ^'  And  Let  what  shall  appear  to  be  due  on  such  account  of 
rents  and  profits  be  deducted  from  the  said  sum  of  £ — ,  and  what  ahall 
appear  to  be  due  for  interest  thereon,  and  the  said  auction  duty  and 
costs,  charges,  and  expenses ;  And  Let  the  balance  which  shall  be 
certified  to  be  due  to  the  Fit  B.  be  (within  &c.)  paid  to  him  by  the 
Deft  A. ;  And  Let,  upon  such  payment,  the'  Fit  reconvey  to  the 
Deft  A.  the  said  hereditaments  &c. — Defts  to  pay  Fit's  costs  of  action." 
— ^Liberty  to  apply. — Berry  v.  Armtstead,  M.  E.,  22  April,  1836, 
A.  955 ;  2  Kee.  229. 

For  like  decree,  with  an  inquiry  when  the  Pit  quitted  possession  of  the 
premises  in  question,  and  an  account  of  all  sums  paid,  laid  out,  or  expended 
by  the  Pit  upon  repairs,  and  of  all  costs,  charges,  and  expenses  to  which  the 
Pit  had  been  properly  put  in  consequence  of,  or  incident  to,  the  purchase  and 
conveyance,  see  Edwards  v.  M^Leay^  2  Sw.  287. 

For  like  decree,  declaring  that  a  conveyance  of  copyholds  as  freeholds  was 
inoperative,  and  directing,  upon  payment  by  the  Deft  of  the  balance  certified 
to  be  due  from  him,  the  Jrlts  to  dehver  to  the  Deft  possession  of  the  premises, 
and  the  deed  of  conveyance,  together  with  all  deeds,  &c.  dehvered  by  him  to 
tiiem,  and  directing  a  copy  of  tne  decree  to  be  indorsed  upon  the  conveyance; 
see  Hart  v.  Swaine,  Fry,  J.,  5  Nov.  1877,  A.  1954 ;  7  Ch.  D.  42. 

For  decree,  where  an  agreement  for  purchase  by  a  co.  had  been  rescinded 
on  the  ground  of  misrepresentation,  directing  an  account  of  the  moneys  paid 
on  account  of  the  purchase,  with  interest  from  the  respective  da^  of  payment 
imtil  one  month  cater  the  date  of  the  certificate,  the  amount  when  certified 
to  be  paid  to  the  official  liquidator  of  the  co.,  and  the  Deft  to  dehTer  up  to 
the  otticial  liquidator  such  of  the  bonds  of  the  co.,  numbered  &c.,  as  were  in 
his  custody  or  power,  and  to  concur  with  any  other  persons  in  the  delirery 
to  him  of  the  several  bonds  in  the  possession  or  power  of  a  bank,  or  of  any 
other  persons ;  and  declaring  a  lien  in  favour  of  the  Pits  upon  a  fund  in 
Court  for  the  amount  to  be  certified,  and  payment  thereof  out  of  the  fund  in 
case  of  default  by  the  Deft,  see  Aberaman  Ironworks  v.  Wicktn^t  L-  C*, 
25  Nov.  1868,  A.  2994 ;  4  Ch.  101. 

For  order  on  further  consideration  setting  aside  a  purchase  of  duaivs» 
except  as  to  twenty  shares  which  had  been  re>sold,  it  appearing  that,  at  tbd 
date  of  the  commencement  of  the  suit,  the  Pit  had  in  his  possession  or  power 
all  the  shares  purchased  by  him  of  the  Deft  (except  the  twenty  shares  sold). 
subject  only  to  the  right  of  the  co.  to  insist  on  a  forfeiture,  see  Maiurifi  t. 
Tredinnick,  4  N.  E.  15. 


NOTES. 
SUOGBSTIO  FALSI— VEITDOB  AND  FUBOHASEB. 

Agreements  for  sale  have  been  rescinded  on  the  ground  of  misrqireeesita- 
tion — 

—  of  the  acreage  of  the  property:  Aheraman  Ironworks  v.  Wickms^  4  CL. 
101 ; 

—  of  the  position  and  right  of  access  to  it :  Stanton  v.  Tattersall^  1  Sm.  A  G. 
529; 

—  of  the  ownership  of  it,  the  vendors  professing  to  be  only  agents,  aifed  ia 
that  capacity  guaranteeing  performance :  Wilson  v.  Shorty  6  Ha.  366;  bat  aw 
Ftllowes  V.  Ld.  Oivydyr,  1  Sim.  63 ;  1  Russ.  &  M.  83 ; 

—  by  concealment  of  the  existence  of  a  pubhc  w^ :  Gibson  v.  lySite^  S  Y* 
&  C.  C.  542,  reversed  sub  nom,  Wilde  v.  Oibson,  1  M.  L.  C.  605,  r.  i^f, ; 
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—  of  tho  merits  of  a  patented  invention,  aided  by  fraudulent  experiments : 
Lovell  V.  Hicks,  2  Y.  &  C.  Ex.  46 ; 

—  of  the  value  of  the  property,  on  the  part  of  a  purchaser  who  was  well 
acquainted  with  it,  while  the  vendor  had  never  seen  it  and  trusted  wholly  to 
the  purchaser :  Haygarth  v.  Wearing,  12  £q.  320 ; 

—  by  concealment  on  the  part  of  the  purchaser  of  tho  falling  into  posses- 
sion of  a  reversion :   Turner  v.  Harvey,  Jac.  1(59 ; 

—  by  stating,  contrary  to  the  fact,  that  the  property  was  lot  to  a  most 
desirable  tenant:  Smith  v.  Land  and  House  Property  Oorp,,  28  Ch.  D.  7, 
C.  A. 

An  agreement  for  sale  was  not  rescinded  when  an  underlease  was  repre- 
sented as  a  lease :  Bartlett  v.  Salmon,  6  D.  M.  &  G.  33 ;  though  in  such  a 
case  specific  performance  will  not  be  enforced  :  aup.  p.  2232. 

Sales  have  been  set  aside  after  the  execution  of  tne  conveyance  and  com- 
pletion of  the  purchase  on  the  ground  of  misrepresentation — 

—  of  the  tenure  of  the  property :  Hart  v.  Swaine,  7  Ch.  D.  42 ;  Na«h  v. 
WoofUraon,  52  L.  T.  49 ;  33  W.  H.  301  [q,  v.  as  to  measure  of  damages  in  lieu 
of  rescission) ; 

—  of  the  ownership  of  it,  tiie  real  vendor  professing  to  be  agent,  and  so 
gaining  undue  credence  for  his  opinion  of  it :  Maturin  v.  Tredinnuk,  2  N.  H. 
514  ;  S.  a,  4  N.  B.  15 ;  10  L.  T.  331 ;  12  W.  E.  740 ;  or  professing  to  have 
no  interest  in  it  with  the  same  object :  Lindsay  Petroleum  Co,  v.  Hurd,  L.  B. 
5  P.  C.  221 ; 

—  of  the  uncertainty  and  difficulty  of  establishing  a  title  to  it  in  the  case 
of  lights  under  a  will :  Jieynell  v.  Sprye,  1  D.  M.  &  G.  660 ;  8  Ha.  222  ; 

—  of  the  vendor's  ability  to  remove  defects  in  the  title,  by  means  of  which 
the  engrossment  of  the  conveyance  was  obtained  from  the  purchaser's  solr, 
and  its  execution  by  him  fraudulently  procured  in  his  solr's  absence :  Berry 
V.  Armistead,  2  Kee.  221,  Form  2,  sup.  p.  2317 ; 

—  by  concealment  of  defect  in  title :  Edwards  v.  M^Leay,  Cooper,  0.  C. 
308  ;  2  Sw.  287. 

Where  the  defects  are  patent,  there  can  be  no  relief  in  respect  of  supprcssio 
veri  :  Bowles  v.  Round,  5  Ves.  588;  and  as  to  the  application  of  the  TnaTi'm 
caveat  emptor,  where  the  purchaser  or  his  agents  had  means  of  knowledge, 
and  in  fact  relied  on  those  means,  see  Atiwood  v.  Small,  6  CI.  &  E.  232 
(explained  by  Jessel,  M.  B.,  in  Redgrave  v.  Hurd,  20  Ch.  D.  1,  C.  A.) ;  and 
as  to  the  difterence  between  a  defence  to  an  action  for  specific  performance 
and  an  action  to  rescind  an  executed  conveyance  or  contract,  see  per  Ld.  Cot- 
tenhajn  in  Vigers  v.  Pike,  8  CI.  &  F.  645;  Day  v.  Newman,  2  Cox,  77. 

It  vfSiA  held  that,  where  a  suit  was  instituted  to  set  aside  an  agreement  for 
sale  on  the  ground  of  personal  fraud  by  the  vendor,  it  was  not  enough  to 
allow  suppressio  veri  on  the  part  of  the  vendor's  agent :  Wilde  v.  Gtbson, 
1  H.  L.  C.  605,  reversing  Gibson  v.  D'Este,  2  Y.  &  C.  C.  542 ;  but  this 
dccitiion  has  been  questioned :  Sugd.  Y.  &  P.  328 ;  and  see  Western  Bk,  of 
Scotland  v.  Addie,  L.  B.  1  H.  L.  Sc.  145. 

Wli^n  a  lease  obtained  by  an  infant  on  his  representation  that  he  was  of 
full  age  is  set  aside,  the  lessor  cannot  recover  damages  for  use  and  occupa- 
tion :  Lempriere  v.  Lange,  12  Ch.  D.  675 ;  and  for  cases  as  to  the  liability  of 
infiant  who  is  guilty  of  fraud,  v.  sup.  Yol.  II.,  pp.  989,  990. 
lalea  induced  by  misrepresentation  being  voidable,  not  v< 


^  *  w  .  notvoid  (v.  «t*p.  p.  2316), 

_  Toconveyance  s&ould  be  directed  in  all  cases  where  the  conveyance  has  been 
exocixted :  Berry  v.  Armistead,  2  Keen,  221 ;  Edwards  v.  McLean,  2  Sw.  287 ; 
et  V*  sup.  p.  2306 ;  except  in  cases  where  such  conveyance  was  ineffectual  to 
pase  ax&y  legal  estate :  Hart  v.  Swaine,  7  Ch.  D.  42. 

Ajs  to  seUing  aside  a  partnership  induced  by  misrepresentation,  v.  sup., 
Ch»P'  XLIX.,  p.  2165. 

ji^tictionoeTS  having  been  rightlv  joined  as  Defts  to  an  action  to  set  aside  a 
solo  on  ground  of  fraud,  cannot  clami  to  be  dismissed  from  the  action  merely 
j^wyati  payment  of  the  deposit  into  Court  with  costs  to  date  of  payment: 
UetMti^  v.  Newton,  19  Ch.  D.  326,  C.  A. 

ValtA^fs  employed  to  value  a  property,  and  Recklessly  misstating  tJie  value, 
y^^^  li€fld  liable  for  the  loss  sustained  by  reason  of  the  insufficiency  of  value : 
^nrt^  V-  Wilson,  39  Ch.  D.  39 ;  but  see  Le  Lievre  v.  Gould,  (1893)  1  Q.  B. 
191,  C.  A. 
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3.  Concealment  hy  Purchaser  in  Fiduciary  JRelatwn — Purchase  set 
aside — Accounts — Payment — Reconveyance — Deeds, 

''  Declabe  tbat  in  the  circumstances  established  in  evidenoe  in 
this  action,  and  in  particular  having  regard  to  the  youth  and  the 
embarrassments  of  T.,  the  intestate  &c.,  and  the  duly  which  the  Deft 
W.  the  younger  had  undertaken  of  advising  him  with  reference  to  &e 
arrangement  of  the  claims  of  his  creditors,  it  was  not  competent  to 
the  said  Deft  to  become  the  purchaser  of  the  intestate's  moiety  d  the 
estate  at  —  in  the  pleadings  mentioned,  and  of  the  minerals  under 
the  same,  without  communicating  to  the  intestate  all  the  informatioQ 
which  the  said  Deft  had  a^uired  with  reference  to  the  value  of  tiie 
property,  and  in  particular  without  communicating  to  the  intestate 
the  estimate  obtained  by  the  said  Deft  from  0.  in  the  pleadings  men- 
tioned ;  And  Declare  that  the  agreement  dated  the  5  th  October,  1859, 
in  the  pleadings  mentioned,  ought  to  be  set  aside ;  and  that  the  eon- 
veyances  made  in  pursuance  thereof  ought  to  stand  only  as  a  security 
for  the  moneys  paid  by  the  said  Deft,  with  interest  on  the  mortgages 
paid  off,  and  upon  the  sums  advanced  by  him  upon  the  security  of  the 
written  agreements  between  the  intestate  and  the  Defts,  dated  &c.,  in 
the  pleadings  respectively  mentioned,  according  to  the  several  ntes 
borne  by  such  mortgages  and  agreements  re8x>ectively,  and  as  to  the 
remainder  of  the  said  moneys,  with  interest  at  the  rate  of  4  p.  c  per 
ann.  from  the  respective  times  of  payment ;  And  order  and  adjudge 
the  same  accordingly." — 1 .  Account  of  all  sums  paid  by  the  Deft  W.  tha 
younger  on  account  of  the  purchase-money  payable  under  the  said 
agreement  of  the  5th  October,  1859,  and  the  conveyances  made  in  pur- 
suance thereof,  and  what  is  due  to  the  said  Deft  in  respect  of  such 
payments,  with  interest  thereon  at  the  rate  of   4  p.  c.   per  aim.; 
2.  Inquiry  what  mortgages  on  the  estate  have  been  paid  off  by  the  said 
Deft,  and  what  sums  were  paid  by  him  to  the  intestate  under  the  agree- 
ments dated  &c.,  respectively,  and  what  is  due  to  him  in  respect  of  socii 
payments,  with  interest  thereon  at  the  rate  which  the  said  moi^ages 
and  agreements  respectively  carried ;  3.  Account  of  rents  receival  bj 
the  said  Deft,  with  wilful  default — Amount  to  be  deducted  and  Has 
balance  to  be  certified — Pit  within  a  limited  time  to  pay  to  the  said  Deft 
the  amount  certified  to  be  due;  And  upon  payment  the  said  Deft  to  re- 
convey  and  deliver  up  the  agreement  of  5th  October,  1859,  and  tiie 
conveyances  made  in  pursuance  thereof,  and  all  title-deeds &c. — "And 
Let  the  bond  in  the  pleadings  mentioned  to  have  been  given  bj  die 
Deft  W.  the  yoimger  to  the  intestate  for  the  unpaid  instalments  of  the 
purchase-money  under  the  said  agreement  be  delivered  up  to  the  said 
Deft  for  the  purpose  of  enabling  the  deliveiy  up  of  such  of  the  sttl 
documents  as  are  now  deposited  with  the  —  Bank  or  the  manager 
thereof." — Pit  to  be  at  liberty,  after  such  payment  to  the  said  D^  te 
apply,  in  the  joint  names  of  himself  and  the  said  Deft,  to  the  Bank  tm 
the  delivery  to  the  Pit  of  the  deposited  docimients. — ^And  the  Bank  te 
be  at  liberty  to  deliver  up  such  documents  to  the  Pit. — IAsao»  te 
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action  as  against  the  Deft  W.  the  elder. — Deft  TV.  the  younger  to  pay 
Pit's  costs  of  action. — ^Liberty  to  apply. — See  Tate  v.  Williamson, 
V.-C.  W.,  14  Feb.  1866,  B.  513;  1  Eq.  528;  affd.  2  Ch.  55. 


4.  Purchase  by  person  in  fiduciary  relation  set  aside^  and  to  stand  as 

Security  only  for  Sums  Advanced — Accounts. 

Declabb  that  in  the  circumstances  appearing  in  the  evidence,  and 
having  regard  to  the  fiduciary  relationship  existing  between  S.  and 
P.  in  the  pleadings  named,  the  purchase  by  the  said  S.  from  the 
Baid  P.  of  the  share  and  interest  of  the  said  P.  under  the  will  of  W. 
ought  to  be  set  aside,  and  that  the  assignment  thereof,  dated  &c., 
ought  to  stand  as  security  only  for  any  sum  actually  paid  by  the  said 

5.  to  the  said  P.,  or  to  the  Pit  as  his  executrix  in  respect  of  such  pur- 
chase, including  by  consent  of  the  Pit  the  sum  of  £320  paid  to  her  by 
H ,  a  son  of  the  said  S.  as  a  gift,  on  or  about  the  —  day  of  — ,  and 
for  the  sum  of  £140  due  from  the  said  P.  to  the  said  8.  at  the  time  of 
Buch  assignment,  and  £55  paid  by  the  said  8.  to  A.  on  account  of  the 
said  P.,  together  with  interest  at  the  rate  of  4  p.  c.  per  ann.  on  the 
said  sums  of  £140  and  £55  from  the  date  of  the  said  assignment,  and 
on  such  other  sums  from  the  time  when  they  were  respectively  paid ; 
And  Let  the  following  &c. :  1 .  An  account  of  what  is  due  to  the  said 
S.  on  the  security  of  such  assignment,  having  regard  to  the  foregoing 
declaration ;  2.  An  account  of  all  sums  received  by  the  said  8.,  or  by 
the  Deft  L.  as  his  executor,  in  respect  of  the  share  and  interest  of  the 
said  P.  under  the  will  of  W.,  with  interest  on  such  sums  at  the  rate  of 
4  p.  c.  per  ann.  from  the  time  when  such  sums  were  respectively 
received. — ^Directions  for  payment  and  reassignment  of  securities. — 
JPloworight  v.  Lambert,  Chitty,  J.,  1  Apiil,  1885,  B.  540  ;  S.  C,  52  L.  T, 
646. 

NOTES. 
SUFPBBSSIO  VEBI— FIDT7CIABY  FT7BCHASEB8. 

Where  the  parties  to  any  contract  or  dealing  stand  in  any  I'elation  to  each 
other  in  which  confidence  is  necessarily  reposed  by  the  one  party  in  the  other, 
tlie  person  so  trusted  will  not  be  permitted  to  obtain  any  advantage  from  it, 
iinlees  he  has  put  himself  absolutely  at  arm's  length,  and  has  made  full  dis- 
eloeure  of  all  busts  within  his  knowledge  material  to  the  contract  or  dealing : 
Tate  V.  WaiiafMon,  2  Ch.  55,  61;  Murphy  v.  WShea,  2  J.  &  L.  422,  425; 
I^otcther  V.  /..,  13  Ves.  95,  103;  Qibaon  v.  Jeyes,  6  Vos.  266,  271;  Fox^r. 
JkifickrHh,  2  L.  C.  Eq.  709 ;  Phwritjht  v.  Lambert,  52  L.  T.  646 ;  Lowin, 
^31 9  555. 

Thus  it  has  been  decided  that  an  agent  must  disclose  his  true  position  as 
^txrcbaser :  Dunne  v.  English,  18  Eq.  624;  Murphy  v.  O'Shea,  2  J.  &  L.422; 
^£cPhtr$on  v.  Watt,  3  App.  Ca.  254 ;  or  that  leases  had  been  applied  for  and 
j-onts  dulv  paid :  Mohny  v.  Kermtn,  2  Dr.  &  War.  31 ;  a  managing  partner  the 
^a^lue  of  his  partner's  share  :  Maihleford  v.  Auatwick,  1  Sim.  89  ;  2  My.  &  K. 
JJTH ;  a  trustee  his  knowledge  of  the  value  of  the  propei'ty :  Fox  v.  Mackreth, 
^•djn  ;  WtUiama  v.  ScoU,  (1900)  A.  C.  499,  P.  C. ;  a  sok  the  nature  and 
^■-■■gBDcyof  mort^pagees*  demands:  Oibbs  v.  Daniel,  4  Giif.  1 ;  so  also  a  relative, 
ottfied  m  to  advise  the  vendor  as  to  payment  of  his  debts,  was  held  bound  to 
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disclose  a  yaluatioii  ho  had  obtained :  Tate  v.  Williamson^  2  Ch.  55 ;  1  Eq. 
628 ;  Form  3,  mp.  p.  2320 ;  and  a  purchaser  holding  documents  of  title,  the 
nature  of  the  title :  Summers  v.  Griffiths^  35  Beav.  27 ;  and  a  solr  who  takes 
advantage  of  a  defect  in  a  security  of  his  client  to  obtain  priority  by  registra- 
tion for  a  security  of  his  own  is  guilty  of  fraud :  Battisan  v.  Ilobson^  (1896) 
2  Ch.  403. 

But  a  solr  was  held  not  bound  to  disclose  mere  speculative  advantages  of 
which  his  client  was  as  well  able  to  judge  as  himself :  Edivards  v.  Meyrickt 
2  Ha.  60. 

A  trustee  cannot  purchase  indirectly  in  the  name  of  another  person :  Re 
Postlethwaitey  P.  v.  Hickman ^  59  L.  T.  58  (reversed  on  appeal  on  other 
grounds,  37  W.  R.  200 ;  60  L.  T.  514) ;  and  as  he  cannot  buy  on  his  own 
account,  so  neither  can  he  as  agent  for  another  person:  Mockerjee  v.  M.^ 
2  L.  R.  Ind.  App.  18 ;  and  the  partner  of  a  trustee  cannot  purchase :  Exjk 
Forder,  W.  N.  (81)  117 ;  Exp.  Burnell,  7  Jur.  116;  Exp.  Moore,  51  L.  J.  CL 
72  ;  45  L.  T.  558 ;  30  W.  R.  123. 

The  cases  decided  are  to  be  regarded  as  illustrating,  not  limiting,  the 
application  of  the  rule,  for  the  Couii;  has  been  careful  not  to  fetter  its  juris- 
diction in  cases  of  fiduciary  relation  by  defining  the  precise  limits  of  its 
exercise  :  Tate  v.  Williamson ^  2  Ch.  61. 

The  mere  fact  that  the  purchaser  had  been  agent  to  the  vendor's  brother 
was  held  insufficient  to  constitute  any  fiduciary  relation  between  vendor  and 
purchaser:  Hay  garth  v.  Wearing,  12  Eq.  320,  and  the  rule  does  not  apply  to 
a  potential  trustee  who  never  actually  becomes  such :  Clark  v.  C,  9  App.*Ca. 
733 ;  or  to  a  trustee  selling  to  a  co.  in  which  he  is  a  shareholder :  Farrar  v. 
FarrarSy  Ltd.,  40  Ch.  D.  395,  C.  A. ;  or  as  between  tenants  in  common  of 
real  estate :  Knmedy  v.  De  Trafford,  (t896)  1  Ch.  762,  C.  A. ;  (1897)  A.  C 
180,  H.  L  ;  or  to  a  solr  who  had  formerly  acted  for  the  mortgagee,  but  wbs 
not  so  acting  at  the  time  of  sale:  Nvtt  v.  Eastoti,  (1899)  1  (Si.  873 ;  S,  C, 
(1900)  1  Ch.  29,  C.  A. 

And  where  the  parties  are  in  other  respecte  at  arm's  length,  it  is  not 
enough  for  the  vendor,  even  though  aged  and  infirm,  to  say  that  he  had  no 
professional  adviser,  in  order  to  bring  himself  within  the  application  of  the 
rule :  Harrison  v.  Utiest,  6  D.  M.  &  G.  424 ;  8  H.  L.  C.  481. 

Where  a  person,  standing  in  a  fiduciary  relation  to  a  vendor,  puirha9» 
from  him,  the  onus  is  upon  the  purchaser,  a])art  from  any  question  as  to 
the  adequacy  or  inadequacy  of  the  consideration,  to  show  that  due  protec- 
tion was  afforded  to  the  vendor :  Harrison  v.  Ouest,  6  D.  M.  &  G.  424,  432 ; 
and  accordingly,  if  a  solr,  acting  as  the  vendor's  solr,  in  hac  re  {Edwards  v. 
Mtyrickj  2  Ha.  68 ;  Gibson  y.  Jeyes,  6  Ves.  278),  purchases  from  his  client,  he 
must  prove  that  the  bargain  is,  speaking  generally,  as  good  as  could  hivd 
been  obtained  from  any  other  purchaser :  Pisani  \.A.  Q.  for  Gibraltar,  I*.  B. 

5  P.  C.  516 ;  Savery  v.  King,  5  H.  L.  C.  655 ;  Holman  v.  Loynes,  4  D.  M .  4b 
G.  270 ;  Spencer  v.  Topham,  22  Beav.  573;  Gibson  v.  Jeyes,  6  Ves.  266,  278; 
secus,  where  he  is  not  solr  in  hdc  re:  Montesquieu  v.  Sandys,  18  Ves.  302;  et  r. 
inf.  p.  2340. 

Delay  in  impeaching  a  sale  after  notice  may  be  fatal  (althou^  the  intere^ 
is  reversionary^  and  nas  fallen  into  possession  only  eight  months  b^ore 
action) :  NuU  v.  Easton,  (1900)  1  Ch.  29,  C.  A. 

Where  there  is  no  fiduciary  relation  between  the  parties,  mere  ioadeoiiacj 
of  consideration  is  not  a  ground  for  rescinding  a  sale :  Harrison  v  Uwewi, 

6  D.  M.  &  G.  424  ;  8  H.  L.  C.  481 ;  but  inadequacy  of  consideration  in  cases 
where  tiie  vendor  had  no  proper  advice,  was  helpless,  or  not  allowed  soffiaefit 
time  to  act  with  caution,  nas  been  held  sufficient  to  show  that  undue  advaa- 
tage  has  been  taken  of  him,  and  thus  to  be  a  ground  for  rescission :  Clark  v. 
Mai  pas,  4  D.  F.  &  J.  401 ;  Evans  v.  Lleivellin,  1  Cox,  333 ;  ifiddMtm  ▼. 
Brown,  47  L.  J.  Ch.  Ill ;  Bees  v.  De  Bernardy,  (1896)  2  Ch,  437;  and  «ee 
Fry  V.  Lane,  Whittet  v.  Bush,  40  Ch.  D.  312 :  or  to  throw  upon  the  porchaMr 
the  onus  of  proving  the  fairness  of  the  transaction :  Baker  v.  Monky  4 1).  J.  &  S. 
388 ;  Frees  v.  Coke,  6  Ch.  645. 

Cases  of  fraud  are  not  within  the  rule  of  Equity  limiting  the  aoconst  of 
rents  and  profits,  against  persons  in  adverse  possession,  to  the  j)eriod  sinea 
the  commencement  of  the  action:  Hicks  v.  Sallitt,  3  D.  M.  &  (J.  782,  SIS; 
Pulteney  v.  Warren,  6  Ves.  93 ;  cmd  see  Nanney  v.  WiUiarM^  22  Beav.  43S ; 
Lewin,  1088,  1089, 
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Where  a  purchase  by  a  solr  or  agent  is  set  aside,  it  has  been  held  that  an 
account  of  rents  and  profits,  on  the  footing  of  wilful  default,  ought  to  be 
directed,  though  no  special  case  of  neglect  or  default  had  been  raised  on  the 
pleadings:  Adams  v.  Snwrder,  2  D.  J.  &  S.  44,  61;  Plowright  v.  Lambert, 
52  L.  T.  646 ;   TaUy.  WiUiamvm,  2  Ch.  65 ;  1  Eq.  528 ;  Form  3,  sup.  p.  2320. 


5.  MtsreprescfUatiofi  in  ProHpedus — Allotment  of  Shares  set  aside 
and  Deposit  to  be  refunded — Action  by  Shareholder  against  the 
Company  and  Directors. 

Declare  that  the  Pit  is  entitled  to  have  the  contract  entered  into  by 
liim  for  taking  the  ten  shares  in  the  Defts,  the  E.  I.  Co.  in  the  pleadings 
mentioned,  set  aside  in  respect  of  the  misrepresentation  contained  in 
the  proepectus  of  the  said  co.  on  the  faith  of  which  he  made  his  appli- 
cation for  such  shares,  such  misrepresentation  having  relation  to  the 
amount  of  shares  alleged  to  have  been  subscribed  for,  and  also  (to)  the 
statement  (therein  contained)  as  to  the  purchase  of  the  two  several 
properties  of  the  S.  and  L.  estates,  and  order  and  adjudge  the  same 
accordingly ;  And  Let  the  Defts,  the  £.  I.  Co.  and  W.  &c.  {directors)^ 
pay  to  the  Pit  K.  the  deposit  of  £ —  paid  by  him  on  the  said  shares ; 
And  Let  the  Defts  the  E.  I.  Co.  and  W.  &c.,  remove  the  name  of  the 
Fit  as  a  shareholder  from  the  register  of  shareholders  of  the  said  co. — 
(^Injunction  against  proceedings  to  recover  calls,) — Defts  to  pay  Pit's  costs 
of  action. — Liberty  to  apply. — Jioss  v.  Estates  Investment  Co.,  V.-C.  W., 
20  Nov.  1866,  B.  2420  ;  3  Eq.  122,  as  varied  on  appeal,  L.  C,  22  July, 
1 868,  B.  2350  ;  3  Ch.  682. 

For  like  decree,  see  Henderson  v.  Lacon,  V.-C.  W.,  7  Dec.  1867,  A.  2788 ; 
5Eq.  263. 

For  decree  for  repayment  of  moneys  paid  in  respect  of  shares  taken  on  the 
faith  of  misstatements  in  a  prospectus,  and  for  an  injunction,  see  Kisch  v. 
Central Ry.  Co.  of  Venezuela,  Ii.JJ.,  21  Julv,  1865,  A.  1663;  3  D.  J.  &  S.  122; 
affd.  L.  B.  2  H.  L.  99. 


6.  Misrepresentation  in  Prospectus — Damages. 

liST  the  Pits  A.  &c.  recover  against  the  Defts  8.  &c.  the  amount  of 
damages  which  shall  be  certified  under  the  inquiry  hereby  directed  in 
respect  of  deceit  and  misrepresentation  contained  in  the  prospectus  in 
the  pleading^  mentioned,  and  also  their  costs  of  this  action  up  to  and 
including  this  hearing,  to  be  taxed  by  the  Taxing  Master ;  And  Let 
an  inquiry  be  made  what  damages  such  last-named  Pits  have  sustained 
'by  reason  of  such  deceit,  having  regard  to  the  price  paid  by  them  for 
tlieir  debenture  stock,  and  the  value  of  that  stock  at  the  date  of  allot- 
xnent. — Directions  for  taxation  and  payment  of  costs. — Arnison  v.  Smiih, 
Kekewich.  J.,  8  Aug.  1888,  A.  2449;  affd.  on  appeal,  12  April,  1889, 
A.  628 ;  41  Ch.  D.  348,  0.  A. 

NOTES. 

Jiight  to  Belie/.'] — ^The  principle  is,  that  those  who  issue  a  prospectus  holdine 
out  to  the  public  the  great  advantages  which  will  accrue  to  persons  who  wiJS 


^ 
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take  shares  in  a  proposed  undertaking,  and  inviting  them  to  take  Bharee  on  the 
faith  of  the  representations  therein  contained,  are  bound  to  state  everTthing 
with  strict  and  scrupulous  accuracy,  and  not  only  to  abstain  from  stating  as 
fact  that  which  is  not  so,  but  to  onut  no  one  fact  within  their  knowledge  the 
existence  of  which  might  in  any  degree  affect  the  nature,  or  extent  or  quality 
of  the  privileges  and  advantages  which  the  prospectus  holds  out  as  induce- 
ments to  take  shares :  New  Brunaxvickf  &c.  Co,  v.  Muggeridge,  1  Dr.  &  Sm. 
363,  381 ;  per  Lord  Chelmsford,  in  Central  By.  Co,  of  Venezuela  v.  Kud^ 
L.  R.  2  H.  li.  99,  113 ;  Hendereon  v.  Lacrni,  6  Eq.  249,  262;  Scott  ▼.  Snyder 
Projectile  Co,,  66  L.  T.  279. 

Though  some  high  colouring  may  be  exi)ected  and  allowed,  the  paUic 
ought  to  have  the  same  opportunity  of  forming  a  judgment  as  the  perscms 
issuing  the  prospectus  themselves  possess :  Central  By,  Co,  of  Venezuela  ? . 
Kisch,  L.  R  2  H.  L.  99,  113 ;  5.  C,  3  D.  J.  &  S.  122,  135 ;  ScoU  v.  Snyder,  nm. 

The  misrepresentation  must  be  clearly  made  out :  Hallows  v.  Femie,  3  Cii. 
467,  476 ;  Bellaira  v.  Tucker,  13  Q.  B.  D.  562 ;  and  made  by  the  directorB  or 
other  general  agents  of  the  co.,  or  by  a  special  agent  acting  within  the  scope 
of  his  authority,  whether  given  previously  or  subsequently  by  adoptioD: 
Lynde  v.  Ajiglo- Italian  Hemp  Spinning  Co,,  (1896)  1  Ch.  178;  and  the  paxty 
seeking  relief  must  show  that  he  was  materially  influenced  by  it :  Re  London 
and  Leeds  Bank,  W.  N.  (87)  31 ;  Edgington  v.  Fitzmaurice,  29  Ch.  D.  459. 
0.  A. ;  Smith  v.  Chadwich,  9  App.  Ca.  187,  and  sup,  p.  2315 ;  Be  Met.  Coal 
Assoc,,  Karberg's  case,  (1892)  3  Ch.  1,  C.  A.  A  mere  variation  in  the 
language  of  the  memorandum  of  association  from  that  of  the  prospectus  is 
not  sufficient;  secus,  if  the  obligations  under  the  two  documents  are  sub- 
stantially different:   Downes  v.  Ship,  L.  R.  3  H.    L.  3-13;    Stewards  case, 

1  Ch.  574 ;  Webster* s  case,  2  Eq.  741 ;  and  even  if  the  difference  is  soffident 
to  enable  an  allottee  to  rescind  his  contract,  he  will  not  be  able,  in  the 
absence  of  direct  fi'aud,  to  make  the  dii-ectors  personally  liable:  Ship  t. 
CrosUU,  10  Eq.  73  ;  Steimrt  v.  AvMin,3  Eq.  299. 

On  the  question  what  misrepresentation  is  siifficient  to  avoid  a  contract  to 
take  shares,  see  Hallows  v.  Fernie,  3  Eq.  520 ;  3  Ch.  467 ;  Denton  v.  M^Seil, 

2  Eq.  352 ;  Kennedy  v.  Panama,  &c,  Co,,  L.  B.  2  Q.  B.  580 ;  Be  Scotti^ 
Petroleum  Co,,  Anderson^s  case,  17  Ch.  D.  373  (retirement,  before  shares  were 
allotted,  of  director  on  whose  name  the  applicant  relied) :  Be  Met,  Coal  Astoe,, 
Karberg^s  case,  (1892)  3  Ch.  1,  C.  A.  (names  of  mem  tiers  of  council  of  ad- 
ministration) ;  Components  Tube  Co,  v.  Naylor,  (1900)  2  Ir.  B.  1  (concealment  erf 
vendor's  name  and  of  intended  expenditure  in  underwriting) ;  Aaron's  B<e/t, 
Ld,  V.  Twiss,  (1896)  A.  C.  273,  H.  L.  (omission  to  state  effect  of  contract 
pursuant  to  sect.  38  of  Cos.  Act,  1867) ;  and  for  a  summary  of  the  law  on  the 
subject,  and  a  statement  of  the  groxmds  of  relief  open  in  e;eneral  to  a  person 
suing  a  co.  to  obtain  rescission  of  an  agreement  to  take  shares,  see  Lynde  v. 
Anglo-Italian  Hemp  Spinning  Co,,  (1896)  1  Ch.  178. 

An  allottee  who  had  applied  for  shares  on  the  faith  of  a  misrepreeentstios 
is  entitled  to  have  the  allotment  rescinded  in  an  action  for  the  purpose ;  the 
misrepresentation  of  the  directors  or  agents  being  for  this  purpose  held  bind- 
ing on  the  CO. :  Henderson  v.  Lacon,  5  Eq.  249,  261 ;  et  v.  sup,  p.  2316 ;  Se 
Met,  Coal  Assoc,  Karberg*s  case,  (1892)  3  Ch.  1,  13;  Wainwrighfs  ea$e, 
Edwards*  case,  62  L.  T.  30;  63  lb,  429;  64  76.  561. 
He  may  also  apply  under  the  Cos.  Act,  1862  (25  &  26  V.  c.  89),  s.  35,  fee 
1  order  removing  nis  name  from  the  register ;  but  in  cases  where 


an  order  removing  nis  name  from  the  register ;  but  in  cases  where  the 
representation  was  denied  (and  the  shares  were  fully  paid  up),  the  Court  has 
required  the  question  to  be  put  in  issue  in  a  suit  or  action:  Askew* 9  cnue, 
9  Ch.  664. 

But  a  transferee  cannot  obtcdn  rescission,  even  though  the  transfiBior  and 
original  allottee  was  merely  his  agent,  unless  the  co.  was  infonned  of  the 
fact:  Hyslop  v.  Morel,  W.  N.  (91)  19. 

Nor  a  shareholder  who  was  aware  of  all  the  circumstances  and  knew  at 
much  as  the  promoter  did :  Be  British  Burmah  Lead  Co,,  Vtcker*s  otzar,  56 
L.  T.  815. 

And  there  could  be  no  rescission  where  the  applicant  for  shares  relied  cm 
a  draft  prospectus  issued  only  by  the  promoters:  Be  Canadian  Meat  C«w 
Tamplin^s  case,  W.  N.  (92)  94,  846. 

Where  it  is  determined,  in  an  action  or  on  motion  under  sect.  35,  that  Ife 
allotment  was  not  binding,  the  allottee  may,  in  an  action  for  the  paxposew 
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recover  the  money  paid  by  hiin  in  respect  of  it  from  the  co.,  and,  on  proving 
scienter ,  may  also  obtain  indemnity  from  the  directors  making  tiie  misrepre- 
eentation:  A8keiv*8  awe,  9  Ch.  664  ;  Boss  v.  Estates  Investment  Co,,  3  Eq.  122 ; 
3  Ch.  682  ;  Form  5,  sup.  p.  2323. 

As  to  the  right  of  the  defrauded  shareholder  who  repudiates  his  shares  to 
defend  an  action  for  calls,  see  Aaron^s  Reefs  v.  Twiss,  sup, ;  Comj/onent  Tubes 
Co.  V.  Naylor,  sup. 

A  purchaser  oi  shares  in  the  open  market  cannot  maintain  an  action  in 
respect  of  misrepresentation  in  the  prospectus,  the  office  of  which  is  exhausted 
when  the  shares  are  allotted :  Peek  v.  Gurney,  L.  B.  6  H.  L.  377 ;  secus^  when 
the  object  of  the  prospectus  is  not  merely  to  invite  applications  for  allotment, 
but  to  induce  persons  to  purchase  in  the  market :  Andrews  v.  Mockford,  (1^96) 
1  Q.  B.  372,  C.  A. ;  or  where  the  person  who  has  knowingly  issued  a  false 
prospectus  subsequently  publishes  a  representation  to  the  same  effect  with 
the  airect  intent  of  inducing  persons  to  purchase  shares :  S.  C. 

And  as  to  the  fulness  of  explanation  which  directors  mu^t  give  in  order 
to  relieve  themselves  of  future  liability  for  past  misrepresentation,  and  the 
necessity  for  informing  allottees  that  uiey  are  at  liberty  to  witlidraw  and 
have  their  money  back,  see  Arnison  v.  Smith,  41  Ch.  D.  348,  C.  A. ;  Form  6, 
9uj>.  p.  2323. 

Liahility  of  Directors."] — ^As  to  the  responsibility  of  a  director  who  was  not 
present  at  the  meeting  at  which  the  prospectus  was  issued,  but  acted  subse- 
quently in  reference  to  the  issue,  see  Peeks.  Berry,  37  Ch.  D.  541,  C.  A. ;  and 
pee  Ramskill  v.  Edwards,  31  Ch.  D.  100. 

In  order  to  maintain  an  action  for  deceit  against  directors  in  respect  of 
misstatement  in  the  prospectus,  actual  fraud  must  be  shown :  v.  sup.  p.  2315 ; 
and  such  action  was  neld  not  to  lie  in  respect  of  a  statement  by  directors  of  a 
tramway  co.,  false,  but  honestly  believed  by  them  to  be  true,  that  steam 
power  might  be  used:  Derry  v.  Peek,  14  App.  Ca.  327,  reversing  S.  C,  37 
Ch.  D.  541,  C.  A. ;  or  a  false  statement  as  to  '*  capital  employed  "  in  a  business, 
whicli  might  have  been  ti*ue  if  the  value  of  the  business  premises  had  not 
been  included,  and  was  not  proved  to  have  been  made  di^onestly :  Glasier 
V.  Bolls,  42  Ch.  D.  436,  C.  A. ;  or  a  strong  expression  of  confidence  that  large 
profits  would  be  made :  Bellairs  v.  Tucker,  13  Q.  B.  D.  562 ;  or  where  t£e 
statement  was  ambiguous,  and  the  Pit  did  not  show  the  meaning  in  which  he 
understood  it :  Smith  v.  Chadwick,  9  App.  Ca.  187  ;  or  where  gross  careless- 
ness only  was  proved :  Angus  v.  Clifford,  (1891)  2  Ch.  449. 

Sectts,  in  the  case  of  a  statement  that  the  capital  had  been  *'  sub- 
scribed," when  in  fact  it  had  only  been  allotted  in  fully  paid-up  shares  to  the 
contractor  (such  statement  amounting,  per  Lord  Halsbury,  to  actual  fraud) : 
Arnison  v.  Smtth,  41  Ch.  D.  348,  C.  A. ;  a  statement  that  money  to  be  bor- 
rowed was  required  for  specified  expenditure  in  developing  the  business; 
'whereas  it  was  in  fact  required  to  pay  o£E  liabilities:  Edginyton  y.  FitZ" 
nsnurice,  29  Ch.  D.  459,  C.  A. 

As  to  the  position  in  this  respect  of  a  co.  whose  directors  are  also  known  to 
lie  the  directors  of  a  syndicate  from  which  the  co.  purchased  their  property, 
Bee  Laguuas  Nitrate  Co.  v.  Lagunas  Syndicate,  ri899)  2  Ch.  392,  C.  A. 

When  a  sale  by  a  bankrupt  to  a  co.  is  set  asiao  on  the  ground  of  fraud,  the 
directors,  in  the  absence  of  mala  Jides,  are  only  liable  to  account  for  the 
bankrupt's  property  remaining  in  their  hands,  and  not  for  all  the  proceeds  of 
tlia  busmess  that  have  passed  through  their  hands :  Be  Ely,  Exp.  Ely  &  Co., 
S2  li.  T.  501 ;  48  W.  E.  693. 

IHredors'  Liahility  Act,  1890.]— By  the  Directors'  Liability  Act,  1890  (53 
St  «H  V.  c.  64),  8.  3,  every  person  who  has  authorized  the  issue  of  a  prospectus 
notice  inviting  persons  to  subscribe  for  shares  or  debentures  or  debenture 
~c  of  a  CO.,  *'  and  every  person  who  is  a  director  of  the  co.  at  the  time  of 
ij«ue  of  the  prospectus  or  notice,  and  every  person  who,  having 
fl^-czthorized  such  naming  of  him,  is  named  in  the  prospectus  or  notice  as  a 
^.ix^ector  of  the  co.,  or  as  having  agreed  to  become  a  d  rector  of  the  co.,  either 
IxxBinediately  or  after  a  short  interval,  and  every  promoter  of  the  co.,"  is  liable 
^o  aU  subscribers  for  loss  or  damage  by  reason  of  any  untrue  statement  con- 
^^Jkned.  in  the  prospectus  or  notice,  unless  he  shows  in  efiPect — (a)  that  he  had 
P^^tfLBonable  ground  to  believe  that  the  statement  was  true,  and  Cb)  in  the  case 
-^   a  statement  taken  from  an  engineer's,  valuer's,  accountant  s,  or  expert's 


2326  Specific  Relief,  [chap.  u. 

report  or  valuation,  that  it  fairly  represented  the  statement  made  by  sach 
engineer,  &c.,  and  (c)  in  the  case  of  a  statement  made  by  an  official 
person,  or  contained  in  a  copy  or  extract  from  a  public  and  ofiBcial  docu- 
ment, that  it  was  a  correct  and  fair  representation  of  such  statement, 
or  copy  of  or  extract  from  such  document.  But  proof  under  clause  (b) 
is  not  of  any  avail  if  it  is  shown  that  he  had  no  reasonable  ground  to 
believe  that  the  person  making  the  statement,  rcport>  or  valuation^  «b8 
competent  to  make  it.  There  is  a  further  exception  in  the  case  of  a  person  who 
proves — (i.)  that  having  consented  to  become  a  director  he  withdrew  before 
the  prospectus  or  notice  was  issued,  and  that  it  was  issued  without  his 
authoiity  or  consent ;  or  (u)  that  it  was  issued  without  his  knowledge  or 
consent,  and  that,  on  becoming  aware  of  its  issue,  he  forthwith  gave  reason- 
able public  notice  that  it  was  so  issued ;  or  (iii.)  that  after  tho  issue,  and 
before  allotment,  he,  on  becoming  aware  of  any  untrue  statement,  withdrew 
his  consent  thereto,  and  caused  reasonable  pubhc  notice  of  such  withdrawal  to 
be  given.  ''  Promoter  "  in  the  section  means  a  promoter  who  was  a  party  to 
the  preparation  of  the  prospectus  or  notice,  or  oi  the  portion  thereof  contain- 
ing such  untrue  statement,  but  does  not  include  any  person  by  reason  of  his 
acting  in  a  professional  capacity  for  persons  engaged  in  procuring  the  for- 
mation of  the  CO. ;  and  '*  expert'*  includes  any  person  whose  profession  gives 
'  authority  to  a  statement  made  by  him.  Special  provision  is  made  in  re^KCt 
of  any  prospectus  or  notice  issued  by  an  existing  co.  for  obtaining  fuithei 
capital ;  (sect.  4)  for  the  indemnity  of  the  non -delinquent  director  by  his 
delinquent  co-duectors ;  and  (sect.  5)  for  contribution  of  the  delinqnait 
directors  inter  se, 

A  misleading  statement  is  '* untrue"  within  the  meaning  of  the  sectioB, 
and  the  liability  in  respect  of  it  is  absolute:  Greenwood  v.  Leather  Shd 
Wheel  Co,,  (1900)  1  Ch.  421,  C.  A. 

A  director  of  a  co.  who,  being  aware  that  a  prospectus  is  being  issued  to 
the  public  inviting  subscriptions  for  debentures,  does  not  trouble  to  read  it. 
abstains  from  inquirj'  as  to  its  contents,  and  ro&ains  from  gi\'ing  any  notice 
under  tho  Act,  cannot  be  allowed  to  repudiate  the  prospectus  after  action  te 
damans  brought  against  him :  Drincqhier  v.  Wood^  (^1899)  1  Ch.  393.  Semi^^ 
repudiation  of  a  prospectus  by  statement  of  defence  is  not  "  reasonable  puh& 
notice  "  within  the  meaning  of  the  Act :  S.  C. 

An  action  by  a  shareholder  to  recover  compensation  under  the  statute  for 
loss  or  damage  incurred  by  reason  of  the  untnie  statement  is  not  an  action  for 
a  penalty  within  the  two  years'  limitation  contained  in  the  Civil  Proceduiv 
Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  3 :  Thomson  v.  Ld,  Clanmarris,  (1S»; 
2  Ch.  523 ;  (1900)  1  Ch.  718,  C.  A. 

In  an  action  under  sect.  3  the  represves  of  a  deceased  director  who  is 
alleged  to  have  been  a  party  to  the  issue  of  the  prospectus  may  be  properir 
joined  as  Defts ;  and  qno^e,  whether  the  maxim  "  actio  pergonaH*^  ie.,* 
applies :  Frankenhurg  v.  Great  Horseless  Carriage  Co,y  (1900)  1  Q.  B.  504,  C-  A. 

.  Companies  Ad,  1900.]— By  the  Companies*  Act,  1900  (63  &  64  V.  c.  48},  s^  9. 
it  is  now  (i.e.,  on  and  after  1st  Jan.  1901)  required  that  a  ** prospectoB'^ 
(which  by  sect.  30  is  defined  as  meaning  **  any  prospectus,  notice,  ciicnlar. 
advertisement,  or  other  invitation  offering  to  the  public  for  subscri^osi  cff 
purchase  any  shares  or  debentures  of  a  co.  )  issued  oy  or  on  behalf  of  a  c<»* 
or  in  relation  to  any  intended  co.,  shall  be  aated  as  therein  mentioned  (sob- 
sect.  1),  signed  by  every  person  who  is  named  therein  as  a  director  or  proposed 
director  of  the  co.,  or  by  his  agent  authorized  in  writing,  and  filed  wimtke 
registrar  on  or  before  the  date  of  its  publication  (sub-sect.  2).  The  regisliar  i? 
not  to  register  any  prospectus  until  so  dated  and  signed.  No  prospectus  k  1o 
be  issued  until  so  filed  for  registration,  and  every  prospectus  must  stale  ca 
the  face  of  it  that  it  has  been  so  filed  (sub-sect.  3). 

By  sect.  10  certain  specific  requirements  are  made  as  to  the  particulars  to  Iv 
stated  in  everv  prospectus  issued  by  or  on  behalf  of  a  co.,  or  bv  or  on  behalf  d 
any  person  who  is  or  has  been  enga^d  or  interested  in  the  formation  of  the 
CO. ;  the  object  of  the  enactment  being  that  persons  invited  to  subscribe  kt 
shares  or  debentures  shall  be  apprised  of  all  important  facts  connected  witk 
the  formation  of  the  co.  and  the  issue  of  its  capital  (sub-secta.  1—6). 

The  prospectus  must  state  ' '  full  particulars  of  the  nature  and  extent  of  tfcr 
interest  (if  any)  of  every  director  in  the  promotion  of,  or  in  tlie  pit^wrty 
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pofled  to  be  ac<][TiirBd  by,  the  co.,  with  a  statement  of  all  sums  paid  or  agreed 
to  be  paid  to  bim  in  cash  or  shares  by  any  person  either  to  qualify  him  as  a 
director  or  otherwise  for  services  rendered  by  him  in  connection  with  the 
formation  of  the  co."  (sub-sect.  1,  })ara.  (m)  \ 

In  the  eyent  of  non-compliance  with  any  di  the  requirements  of  the  section, 
a  director  or  other  person  responsible  for  the  prospectus  is  not  to  incur  any 
liability  by  reason  of  non-compliance  if  he  proves  tiiat — 

(a.)  as  regards  any  matter  not  disclosed,  he  was  not  cognisant  thereof ;  or 

(b)  the  non-compliance  arose  from  an  honest  mistake  of  fact  on  his  part. 
And  it  is  provided  that  in  the  event  of  non-compliance  with  the  requirements 
contained  in  }>aragraph  (m)  of  sub- sect.  1,  no  director  or  other  person  shall 
incur  any  liability  in  respect  of  such  non-compliance  imless  it  be  proved  that 
he  had  Imowledge  of  the  matters  not  disclosed  (sub-sect.  7). 

Nothing  in  t£e  section  is  to  limit  or  diminish  any  liability  which  any 
person  may  incur  under  the  ^neral  law  apart  from  the  section  (sub-sect.  8). 

By  sect.  28,  if  any  person  m  any  return,  report,  certificate,  balance  sheet» 
or  other  document,  required  by  or  for  the  purposes  of  this  Act,  wilfully  makes 
a  statement  false  in  any  material  particular,  knowing  it  to  be  false,  he  is 
made  guilty  of  a  misdemeanour,  and  liable  on  conviction  on  indictment  to 
imprisonment  for  a  term  not  exceeding  two  years,  with  or  without  hard 
lalx>ur,  and  on  summary  conviction  to  imprisonment  for  a  term  not  exceeding 
four  months,  with  or  without  hard  labour,  and  in  either  case  to  a  fine  in  lieu 
of  or  in  addition  to  such  imprisonment  as  aforesaid ;  provided  that  the  fine 
imposed  on  summary  conviction  is  not  to  exceed  100/. 

Liahiliiy  of  Company,"] — It  seems  that  a  co.,  as  distinguished  from  its 
directors,  cannot  be  made  liable  to  a  member  in  an  action  for  deceit:  New 
Srun9wick  Co.  v.  Conyheare,  9  H.  L.  C.  711,  725;  Western  Bk,  of  Scotland  v. 
^ddie,  L.  R.  2  H.  L.  Sc.  145,  168 ;  and  see  per  Cotton,  L.  J.,  in  Weir  y.  Bell, 
3  £x.  D.  238,  241.     But  as  to  rescission,  v,  inf. 

Proceedings — Delay  and  Waiver."] — Proceedings  to  rescind  an  allotment  on 
the  ground  of  misrepresentation  must  be  commenced  before  the  presentation 
of  a  winding-up  petition :  Smith* e  case^  2  Ch.  604 ;  S.  C,  L.  B.  4  H.  L.  64 ; 
JCent  V.  Freehold  Land,  &c.  Co.,  3  Ch.  493;  Oakea  v.  Turquandy  L.  B.  2  H.  L. 
325  ;  Tennent  v.  City  of  Glasgow  Bk.,  4  App.  Ca.  615 ;  Houldsworth  y.  City  of 
Olcutgow  lik.,  5  App.  Ca.  317;  Be  Scottish  Petroleum  Co.,  Wallace* s  case, 
23  Cn.  p.  413,  C.  A. ;  even  though  the  assets  prove  sufficient  to  pay  the  whole 
liabilities  in  full,  together  with  the  costs  of  the  winding-up :  ^e  Hull  and 
Ci/Htiiy  Bk.,  Burgess* s  case,  15  Ch.  D.  507 ;  and  cannot  be  amended  after  the 
'winding- up,  so  as  to  raise  a  new  ground  of  relief,  but  may  be  by  way  of 
Amplification  of  the  original  case:  Cocksedge  v.  Met.  Coal  Assoc.,  39  W.  B. 
636 ;  64  L.  T.  826 ;  65  f .  T.  432 ;  Cargill  v.  Bower,  10  Ch.  D.  502 ;  but  the 
dodxine  of  Tennent  v.  City  of  Glasgow  Bk,  sup.,  does  not  apply  to  a  contest 
lietween  different  classes  of  creditors :  Be  Boundwood  Colliery  Co.,  Lee  y.  B., 
(1897)1  Ch.  373,  C.  A. 

But  an  action  commenced  before  the  presentation  of  the  petition  is  not 
Ixirred  if  the  winding-up  order  is  madeberore  judgment :  Henderson  y,  Lacon, 
3  Cq.  249 ;  and  if  a  smireholder  sued  by  the  co.  for  calls  before  the  com- 
xnenoement  of  the  winding-up  has  obtained  leave  to  defend  under  0.  xiy,  on 
&n  affidavit  stating  his  intention  to  counterclaim  for  rescission,  his  subsequent 
counterclaim  is  in  time:  Be  Oeneral  By.  Syndicate,  Whiteley*s  case,  (1900) 
1  Ch.  365,  C.  A. 

Bescission  must  be  expressly  claimed  on  the  pleadings :  Cargill  v.  Bower, 
10  Ch.  p.  502. 

A  suit  against  a  co.  and  its  directors  for  rescission  and  indemnity,  com- 
szienoed  in  ignorance  of  a  voluntary  winding-up,  was  not  stayed  on  the 
xxiotion  of  the  voluntary  liquidator:  Hall  v.  Old  Talargoch  Co.,  3  Ch.  D. 
749.     Usually  all  parties  submit  to  the  jurisdiction  in  the  winding-up. 

Where  a  Pit  in  a  suit  to  recover  from  a  co.  money  paid  on  the  faith  of 
representations  in  a  prospectus,  appeared  as  a  contiibutory  in  support  of 
inding-up  petition,  he  was  held  to  have  waived  any  right  of  rescission  in 

LO  «uit:  Cargill  v.  Boioer,  10  Ch.  D.  502. 

And  80  where  the  Pit  informed  the  co.  he  should  discontinue  the  action, 
took  no  steps  for  nine  monliis :  Beid  v.  London  and  Staffordshire  Ins.  Co.^ 
t^  li.  J.  Ch.  351 ;  49  L.  T.  468 ;  32  W.  B.  94. 

Tou  nz.  7  i« 
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Bat  a  shareholder  who  sold  some  of  his  shares  before  he  discovered  the 
fraud,  did  not  thereby  lose  his  right  to  rescission :  Re  Mount  Morgan  OM 
Mine,  Exp,  West,  56  £.  T.  622 ;  and  that  a  shareholder  may  be  justified  in 
"waiting  to  see  the  result  of  a  pQ^ding  application  for  rescission  oy  anoUier 
shareholder,  %i^  Re  Met.  Coal  Assoc,  y  Karberg's  case,  (1892)  3  Ch.  C.  A.  1; 
ajid  the  mere  fact  that  debenture  holders,  alter  discovery  of  misrepresenta- 
tion by  their  assignors,  have  taken  an  active  part  in  a  debenture  holders' 
action  will  not  prejudice  their  right  to  rescission,  unless  their  conduct  has 
depreciated  the  debentures  so  that  it  would  be  unjust  to  require  the  assignon 
to  take  them,  or  has  amounted  to  an  election  to  keep  them :  Imperial  Ottoman 
Bk.  V.  Trustees,  &c.  Corporation,  W.  N.  (95)  23. 

And  the  waiver  of  one  misrepresentation  is  no  waiver  of  another  uncon- 
nected therewith :  London  and  Provincial  Lighting  Co.,  Exp.  Hale,  55  X.  T. 
670,  distinguishinff  Re  Russian  Ironworks  Co.,  Whitehouse^s  case,  3  Bq.  790. 

Where  a  person  nas  been  a  party  to  a  misrepresentation  of  the  objects  and 
business  of  a  co.  as  stated  in*  the  memorandum  of  association,  the  rule  re- 
quiring proceedings  to  be  commenced  in  a  reasonable  time  will  not  apply  as 
between  him  and  the  person  complaining:  Dovmes  y.  Ship,  L.  B.  3  b.  L. 
343. 

In  an  action  for  rescission,  payment  into  Court  of  money  demanded  by  the 
CO.  for  unpaid  calls,  is  not  sumcient  to  ground  a  motion  for  an  injunction  to 
restrain  the  co.  from  forfeiting  the  shs^s ;  the  payment  should  be  made  to 
the  CO.  without  prejudice  to  any  question :  Ripley  v.  Paper  Bottle  Co,,  67  L.  J. 
Ch.  327. 

As  to  statutory  fraud  within  the  provisions  of  the  Cos.  Act)  1867  (30  St  31 
V.  0.  131),  8.  38,  see  notes,  inf,  p.  2331. 


7.  Mtsrepreseniation  and  Concealment  by  Promoters — Purchase  set 

aside  at  the  Suit  of  the  Company. 

<'  Dbolabb  that  the  contract  of  the  —  day  of  —  in  the  pLeadings 
mentioned  is  not  binding  on  the  Pit  Co.  and  ought  to  be  rescinded  and 
Bet  aside,  and  delivered  up  to  be  cancelled,  and  order  and  adjudge  the 
same  accordingly ;  And  Declare  that  the  Defts  E.  &c.,  and  the  estate 
of  the  Defts  M.  &c.  (bankrupts),  and  the  estate  of  the  Deft  Y.  deceased, 
are  jointly  and  severally  liable  to  repay  to  the  Pit  Oo.  the  sum  of 
£83,250,  and  the  sum  of  £8,807,  the  last-mentioned  sum  hetag  the 
amount  paid  by  the  Pit  Co.  to  0.  in  the  pleadings  named  fior  &» 
purchase  of  stocks  and  stores  in  the  island  of  S.  in  the  pleadings 
mentioned,  and  that  the  said  several  Defts  are  also  jointly  and 
severally  liable  to  the  Pit  Co.  for  the  2,675  shares  in  the  Pit  Co.,  and 
the  bonus  warrants  issued  therewith  to  J.  M.  on  the  6th.  day  of  Oct 
1871,  as  in  the  pleadings  mentioned ;  And  Let  the  Defts  E.  &c.,  witidii 
—  days  after  service  hereof,  pay  to  the  Pit  Co.  the  said  soma  ol 
£83,250  and  £8,807,  making  together  £92,057,  with  interest  at  the 
rate  of  4  p.  c.  per  ann.  on  £80,000,  part  of  the  said  sum  of  £83,250 
from  the  2nd  day  of  Nov.  1871  {dats  of  first  payment),  and  on  the 
sum  of  £3,250,  the  residue  of  the  said  sum  of  £83,250,  from  the  6ft 
Feb.  1872  {date  of  subsequent  payment),  and  on  the  said  sum  of  £ft,807 
from  the  27th  Nov.  1871  {date  of  further  payment).^' -^lAhettj  to  Hi 
Co.  to  carry  in  a  proof  in  respect  of  the  said  sums,  with  sach  interat 
thereon  as  aforesaid  against  the  estate  of  Defts  M.  &o. ; — **  And  Let 
the  following  &c. :  1.  An  inquiry  which  of  the  said  2,675  ahaxes  aad 
the  bonus  warranis  issued  therewith  to  the  said  J.  H.  on  the  6th  c< 
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Oct.  1871,  as  in  the  pleadings  mentioned,  were  transferred  to  and  are 
Btill  standing  in  the  names  of  the  Defts  E.  &c.,  or  any  one  or  more  of 
them,  or  of  any  person  or  persons  in  trust  for  them,  or  any  one  or 
more  of  them.    2.  An  account  of  the  proceeds  of  the  sale  of  such 
of  the  said  2,675  shares  and  bonus  warrants  as  have  been  parted  or 
dealt  with  by  the  Defts  E.  &c.,  or  by  any  one  or  more  of  them,  and 
of  the  dates  of  such  sales  respectively ;  And  Let  the  Defts  E.  &:c., 
and  Deft  P.,  as  trustee  of  the  estate  of  the  said  Defts  M.  &c.,  and  the 
Deft  E.  y.,  as  executrix  of  the  will  of  the  said  Y.  deceased,  within 
one  month  after  the  date  of  the  Master's  certificate,  transfer  or 
cause  to  be  transferred  to  the  Pit  Oo.,  or  as  they  shall  direct,  such 
of  the  said  2,675  shares  and  bonus  warrants  issued  therewith  as  shaU 
have  been  transferred  to,  and  have  since  remained,  and  are  now 
standing  in,  the  names  of  the  Defts  E.  &c.,  or  any  one  or  more  of 
them,  or  of  any  person  or  persons  in  trust  for  them,  or  any  one  or 
more  of  them ;  And  Let  the  Defts  E.  &c.,  within  one  month  after  the 
date  of  the  said  certificate,  pay  to  the  Pit  Co.  what  shall  be  certified  to 
be  the  amount  of  the  proceeds  of  the  said  shares  parted  or  dealt  with 
by  the  Defts  E.  &c.,  or  any  one  or  more  of  them,  or  by  any  person  or 
persons  in  trust  for  them,  or  any  one  or  more  of  them,  together  with 
interest  on  such  proceeds  at  the  rate  of  4  p.  c.  per  ann.  from  the 
respectiye  dates  of  the  same  having  been  received." — Liberty  to  Pit 
Oo.  to  carry  in  a  proof  for  the  amount  of  the  proceeds  of  such  shares, 
with  such  interest  thereon  as  aforesaid  against  the  estate  of  the  Defts 
M.  &c. — <<  And  Declare  that  the  Pit  Co.  are  entitled  to  be  paid  the 
said  sums  of  £83,250  and  £8,807  and  interest  thereon  as  aforesaid, 
together  with  the  amount  of  such  proceeds  of  the  sale  of  the  said 
shares,  with  such  interest  thereon  as  aforesaid,  out  of  the  estate  of  the 
said  y.  and  the  costs,  to  be  taxed  by  the  taxing  master,  of  and 
relating  to  the  inquiries  numbered  4,  5,  6,  7,  and  8  {administration 
accounts  and  inquiries)^  hereby  directed  in  a  due  course  of  administra- 
tion ;  And  Dedare  that  the  Defts  E.  &c.,  and  the  Deft  P.  out  of  the 
estate  of  the  Defts  M.  &c.,  and  the  Deft  E.  y  out  of  the  estate  of  the 
said  y.  in  a  due  course  of  administration,  are  jointly  and  severally 
liable  to  pay  to  the  Pit  Co.  the  costs  of  this  action,  including  the  costs 
of  the  inquiries  Nos.  1,  2,  and  3,  hereby  directed,  and  the  costs  of  this 
appeal,  and  as  to  the  Deft  E.,  including  the  costs  of  the  cross  action 
of  &o.  to  be  taxed  &c. ;  And  Let  the  Defts  E.  &c.  pay  to  the  Pit  Oo. 
the  amount  of  such  costs  when  taxed." — ^Liberty  to  the  Pit  Co.  to 
earrj  in  a  proof  for  the  amount  of  such  costs,  other  than  the  costs  of 
ihe  said  cross  action  against  the  estate  of  the  Defts  M.  &c. ; — ''And 
Let,  3,  an  account  be  talcen  of  the  profits,  if  any,  made  by  the  Pit  Co. 
from  tlie  working  of  the  said  island  of  S.,  from  the  —  of  — ^  the 
day  on  which  the  Pit  Oo.  took  possession  thereof,  and  in  taking  such 
aooonnt  all  just  allowances  are  to  be  made  to  the  Pit  Co.  for  the 
expenaee  of  and  relating  to  such  working  and  the  realization  of  the 
produce  thereof ;  And  Let  the  Pit  Co.  upon  receiving  payment  of  the 
•aid  aoms  of  £88,250  and  £8,807,  with  such  interest  thereon  respectiTely 
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as  aforesaid,  and  upon  receiving  payment  of  the  amount  of  the  pro- 
ceeds of  the  sale  of  the  shares  parted  or  dealt  with  as  aforesaid  and 
interest  thereon,  and  of  the  aforesaid  costs,  deliver  up  the  said  contract 
dated  &c.,  and  the  lease  and  possession  of  the  said  island  of  S.^  and  the 
stores  and  stock  thereon,  and  any  documents  relating  thereto  in  pos- 
session of  the  said  Pit  Co.,  and  pay  (to  the  Defts)  the  amount  of  anck 
profits,  if  any." — Deft  E.  V.,  the  executrix  of  the  said  V.,  by  her 
counsel  not  admitting  assets  of  the  said  Y.,  usual  adminiatratico 
accounts  of  his  personal  and  real  estate. — ^Adjonm,  &c. — THb  Nm 
Samhrero  Phosphate  Co.  v.  Erlanger,  C.  A.  26  Feb,  1877,  B.  661; 
5  Gh.  D.  73 ;  affd.  in  H.  L.  3  App.  Oa.  1218. 

The  estate  of  the  deceased  V .  was  declared  liable  on  the  ground  that  hd  vii 
a  partner  with  the  other  members  of  the  syndicate  of  promoters. 


NOTES. 

Liability  of  Promoter  to  Company.'] — **  A  promoter  is  in  a  fiduciary  relatka 
to  the  CO.  which  he  promotes  or  causes  to  come  into  bein^.  If  that  promoter 
has  a  property  which  he  desires  to  sell  to  tiiie  co.,  it  is  qmte  open  to  him  to^ 
so ;  but  upon  him,  as  upon  any  other  person  in  a  fiduciary  position,  it  if 
incimibent  to  make  full  and  fair  disclosure  of  his  interest  and  position  vi& 
respect  to  that  property" :  per  James,  L.  J.,  in  New  Sombrero  Phosphate  0^. 
V.  JSrlanger,  6  Oh.  D.  73,  118,  0.  A.;  Form  7,  sup.;  BcLgnaU  v.  CarUen, 
6  Ch.  D.  371,  0.  A. ;  and  see  Craig  v.  Phillips,  3  Ch.  D.  722 ;  Lagunas  Si- 
trate  Co.  v.  Lagunas  Syndicate,  (1899)  2  Ch.  392,  C.  A. ;  Oluckstein  v.  jRirwi. 
(1900)  A.  0.  240,  H.  L. 

In  default  of  such  full  disclosure,  the  co.  are  entitled  to  a  reecisaion  of  tp 
contract  entered  into  without  it :  New  Sornbrero  Co.  v.  Erlanger,  6  Ch.  D.  74 
0.  A.;  Bagnall  v.  Carlton,  6  Ch.  D.  371,  C.  A. ;  and  to  recover  from  the 
promoters,  and  from  all  persons  who  have  acted  with  them,  the  whole  benefit 
which  has  been  obtained  without  tiie  sanction  of  their  principals :  Ba§^ 
V.  Carlton,  6  Ch.  D.  371,  0.  A. ;  Phosphate  Sewage  Co.  v.  Harimont,  5  Oi.  D. 
394,  C.  A. ;  and  an  action  for  the  latter  purpose  may  be  maintained  tJtsr  ft 
compromise  with  the  actual  vendors :  Bagnall  v.  Carlton,  sup.;  and  see  nole^ 
inf.  pp.  2334,  2335.  The  memorandum  and  articles  are,  however,  often  htaad 
so  as  to  secure  the  adoption  of  the  contract  without  inquiry. 

A  CO.  will  be  bound  oy  laches ;  but  it  seems  that  a  longer  period  of  dAj 
will  be  permitted  in  such  a  case  than  in  that  of  a  private  pearson:  ^<* 
Sombrero  Phosphate  Co.  v.  Erlanger,  6  Ch.  D.  73,  117,  (5.  A. ;  and  see  5.  C 
3  App.  Ca.  1218. 

Tne  meaning  of  the  word  **  promoter  "  is  ambi^ous,  and  it  is  neoessai^ n 
each  case  to  ascertain  what  the  promoter  really  did  before  his  legal  liabildies 
can  be  determined :  Lydney  Iron  Co.  v.  Bird,  33  Ch.  D.  85,  C.  A. ;  Emm 
Silver  Mining  Co.  v.  Lewis,  4  C.  P.  D.  396. 

For  the  definition  of  a  promoter  imder  the  Directors'  Liability  Act,  IM 
V.  sup,  p.  2326. 

And  that  a  solr  acting  for  a  co.  in  its  earlier  stages  is  not  to  be  deemei  * 
promoter,  see  Be  Great  Wheal  Polgooth  Co.,  53  L.  J.  Ch.  42;  19  L.  T.  30; 
32  W.  E.  107. 

A  promoter  is  accountable  to  the  co.  for  all  moneys  secretly  obtained,  ja^ 
as  though  the  relation  of  principal  and  agent,  or  of  c.  o.  U  and  tnutoa 
existed :  Lydney  Iron  Co.  v.  Bird,  33  Ch.  D.  85,  0.  A. ;  Ue  CRympia^  W» 
(1898)  2  Ch.  153,  C.  A. ;  S.  C. ;  Oluckstein  v.  Barnes,  (1900),  A  0. 240, H.L; 
and  v.inf.  p.  2334 ;  and  a  sum  found  due  from  him  in  respect  of  a  secn^ 
profit  is  a  demand  arising  by  reason  of  contract,  and  proveaole  in  his  baskr 
ruptcy,  under  sect.  31  of  the  Bankruptcy  Act,  1869  (see  sect.  37  of  the  Aet  d 
1883):  Emma  Silver  Mining  Co.  v.  Orant,  17  Ch.  D.  127. 

The  directors  of  a  syndicate  formed  for  the  purpose  of  bringing  out  a 
company  of  which  they  are  idso  directors,  may  thereby  become  la 
IMTpmotOTs,  but  the  mere  fact  of  identity  between  the  diiectors  of  one 
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pan^  and  of  another  which  the  former  co.  is  instromental  in  forming  is  not 
of  itself  sufficient  to  render  such  directors  liable  as  promoters:  Lagunas 
Nitrate  Co.  v.  Lagunas  Syndicate,  (1899)  2  Ch.  392,  C.  A. ;  Be  Lady  Forrest 
Gold  Mine,  (1901)  1  Ch.  582. 

Liability  to  Shareholders, 'j^-By  the  Companies  Act,  1867  (30  &  31 V.  c.  131), 
B.  38,  every  prospectus  of  a  oo.,  and  every  notice  inviting  persons  to  subscribe 
for  shares  m  any  joint  stock  co.,  shall  specify  the  dates  and  the  names  of  the 
parties  to  any  contract  entered  into  by  me  co.,  or  the  promoters,  directors,  or 
tmstees  thereof,  before  the  issue  of  such  prospectus  or  notice,  whether  subject 
to  adoption  by  the  directors  of  the  co.  or  otherwise ;  and  any  prospectus  or 
notice  not  specifying  the  same  shall  be  deemed  fraudulent  on  the  part  of  the 
promoters,  airectors,  and  officers  of  the  co.  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  in  the  co.  on  the  faith  of  such  prospectus, 
unless  he  uiall  have  had  notice  of  such  contract. 

The  section  is  applicable  only  for  the  protection  of  shareholders,  not  of 
bondholders :  Cornells.  Hay,  L.  K.  8  C.  P.  328 ;  and  even  in  the  case  of  share- 
holders gives  no  ri^t  of  proceeding  by  action  or  otherwise  against  the  co. : 
Governs  case,  1  Ch.  D.  182,  C.  A. ;  20  Eq.  114. 

It  does  not  impose  any  obligation  on  a  mere  vendor  to  the  co.  to  disclose 
wliat  he  gave  for  the  property :  Craig  v.  Phillips,  3  Ch.  D.  722 ;  per  Lord 
Coleridge,  C.  J.,  in  Twycross  v.  Grant,  2  C.  P.  D.  469,  488 ;  even  though  he 
becomes  a  promoter  sui)sequently  to  his  purchase :  C.  A.  (diss.  Brett,  J.),  in 
Oover's  case,  1  Ch.  D.  182,  C.  A. 

An  understanding  under  which  the  vendors,  who  were  directors,  were  to, 
and  did,  transfer  a  portion  of  tilieir  paid-up  shares  to  their  co-directors,  was 
held  not  to  be  a  contract  within  the  section :  Arktvright  v.  Newhold,  17  Ch.  D. 
301 »  C.  A. ;  but  a  contract  by  the  vendors  to  pay  the  greater  part  of  the  pur- 
chase-money to  the  promoters  is  within  the  section:  Sullivan  v.  Mitoalfe^ 
6  C.  P.  D.  465,  C.  A. 

On  the  question  what  contracts  are  within  the  purview  of  this  section,  see 
the  judgments  in  Twycross  v.  Grant,  2  C.  P.  D.  469,  and  Governs  case,  1  Ch.  D. 
182,  C.  A. ;  CackeU  v.  Keswick,  W.  N.  (01)  159;  85  L.  T.  14. 

Themea^pire  of  damages  recoverable  in  respect  of  misrepresentation  in  a 
prospectus  has  been  held  to  be  the  difference  between  what  was  paid  for  the 
shares  and  what  they  would  have  fetched  if  the  real  facts  had  been  known : 
see  Arhvright  v.  Newhold,  17  Ch.  D.  301. 

An  action  by  a  shareholder  against  promoters  for  the  price  of  shares  on  the 
g^TOund  of  misrepresentation,  can  be  carried  on  by  the  renresves  of  the  Pit 
after  his  death,  as  being  in  respect  of  injury  to  the  personal  estate :  Twycross 
V.  Grant,  4  C.  P.  D.  40,  C.  A. ;  distinguishing  Peek  v.  Gumey,  sup,  p.  2315 ; 
and  V.  sup,  Yol.  I.,  pp.  116,  117. 


SscnoM  lY. — ^Ikbquitable  and  Illegal  TRANaAcrioNs. 

(i.)— iLLiarr  dealings  by  agents. 

1.  Secret  Profits  to  be  refunded  by  Directors. 

liKT  the  Defts  0.  and  K.,  on  or  before  the  —  day  of  — ,  pay  to  the 
liquidators  of  the  I.  M.  0.  Association,  the  sum  of  £11,236,  retained 
the  Defts  by  way  of  profit  out  of  the.  sum  of  £164,655,  paid  by  the 
J.d  Association  to  the  Defts  on  account  of  the  C —  By.  Go.,  as  in  the 
«l/eiadings  mentioned,  with  interest  on  the  said  sums  at  the  rate  of  £4 
f>.  c  per  ann.,  from  &c.  until  the  day  of  payment ;  And  Declare  that 
Fits  are  entitled  to  the  benefit  of  whatever  is  recoverable  by  the 
frran  the  estate  of  P.  or  otherwise,  in  respect  of  the  £6,820  to 
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be  paid  to  the  Defts  as  additional  commission  on  the  issue  of  deben- 
tures of  the  said  Ey.  Go.  as  in  the  pleadings  mentioned ;  And  Let  the 
Defts  G.  and  K.  execute  to  the  Pits,  or  as  they  shall  direct,  a  proper 
assignment  of  the  said  £6,320,  such  assignment  to  be  settled  bj  the 
Judge  in  case  the  parties  differ. — Defts  to  pay  Pits'  costs  of  action. — 
No  costs  of  appeal. — Imperial  Mercantile  Credit  Association  y.  Colenumf 
V.-C.  M.,  26  March,  1870,  A.  916 ;  6  Oh.  562,  n.,  as  varied  on  appeal, 
Lords'  Journals,  9  May,  1873 ;  L.  B.  6  H.  L.  189,  211. 

Per  decree  declaring  the  Defts  trustees  for  the  N.  bank  of  all  moneys 
which  they  had  respectiyely  received  by  way  of  profit  from  the  sale  or  disposition 
of  any  of  —  shares,  and  that  they  were  respectively  liable  to  account  to  the 
bank  for  all  such  moneys  and  mterest  at  £4  p.  c. ;  declaring  the  Defts 
respectively  trustees  of  any  bonus  shares  issued  to  them,  or  their  nominee^ 
in  respect  of  the  said  —  snares ;  durecting  an  inquiry  whether  the  Deft  U. 
had  any,  and  what,  beneficial  interest  in  shares  comprised  in  the  bought  and 
sold  notes  in  the  pleadings  mentioned,  and  declaring  him  a  trustee  for  the 
bank  of  all  profits  received  by  him  from  such  interest,  if  any,  and  interest : 
and  directing  accounts  and  inquiries  according^,  with  special  directions  u 
to  costs,  see  Parker  v.  M^Kenna^  L.  0.  and  L.  JJ.,  14  Dec.  1874,  B.  3563; 
10  Ch.  96 ;  varying  decree  of  V.-C.  B.,  4  Aug.  1874,  B.  2692 ;  10  Gh.  107,  a. 


2,  Inquiry  as  to  Commissions,  8fe,y  received  by  Director. 

Let  the  following  inquiry  be  made :  1.  An  inquiry  what  sum  is  due 
to  the  Deft  A.  from  the  Pit  co.  for  commissions  on  order  sales  of  fish, 
ice  and  game,  supplied  or  sold  by  the  Pit  co.  to  its  private  customexs, 
exclusive  of  fish  sent  to  inland  market  towns  on  commission,  and  for 
money  expended  by  him  for  them,  and  for  goods  supplied  by  him  to 
them.  [The  following  inquiries  were  added  by  the  Court  of  Appeal :] 
2.  An  inquiry  at  what  dates  the  sums  making  up  the  said  sum  of 
£219  were  received  by  the  Deft  A.  from  the  E.  Co.  3.  An  inqmxy 
what  sums  have  been  received  by  the  Deft  A.  from  the  H.  Co.  for 
such  bonuses  as  before  mentioned,  and  at  what  dates  such  sums  weio 
received  by  him  respectively.  4.  An  inquiry  what  sums  have  been 
received  by  the  Deft  A.  from  the  8.  F.  Co.  for  such  bonuses  as  before 
mentioned,  and  at  what  dates  such  sums  were  received  by  them  respec- 
tively. Total  amount  and  interest  to  be  certified ;  And  Let  the  Deft 
A.,  within  fourteen  days  after  the  date  of  the  Master's  oatifieata» 
pay  to  the  Pits,  the  B.  Co.,  what  shall  be  certified  to  be  such  totil 
amount  as  aforesaid.— ^o«/on  Deep  Sea  Fishing  and  Ice  Co.  y.  Jjueii, 
Kekewich,  J.,  1  Feb.  1888,  A.  410;  C.  A.  27  June,  1888,  A.  1998; 
S.  a,  39  Ch.  D.  639^  C.  A. 


3.  Contract  set  aside  for  Surreptitious  Dealings  tetween  one  Principelg 

and  the  Agent  for  the  other. 

|l)eft  CO.  entered  into  a  contract  with  Pit  co.  to  make  a  submarine  caUa» 
to  be  paid  for  by  instalments  on  the  certificates  of  B.,  the  Pit  co.'s  engiBea-. 
to  whom  the  Pit  co.  was  to  pay  1  j^  p*  c.  commission  for  his  services,  Ttm 
Deft  CO.  thereupon  sub-let  the  contract  to  B.  The  first  instafanent  and  ths 
commission  on  it  were  paid  before  the  discovery  of  the  sub-contcaGt] 
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«DscLABB  that,  in  the  drcumstances  in  the  pleadings  appearing, 
the  agreement  dated  the  —  day  of  —  in  the  pleadings  mentioned 
between  the  Pit  co.  and  the  Deft  co.  ought  to  be  set  aside  and  be 
delivered  np  to  be  cancelled ;  And  Let  the  said  agreement  be  (within 
&c.)  delivered  up  to  the  Pits  the  P.  &c.,  co.  to  be  cancelled  accordingly; 
And  Let  the  Defts  the  1.  co.  on  or  before  &o.  pay  to  the  Pits  the  P.  &c., 
00.  the  sum  of  £ — ^  being  the  sum  of  £ —  {first  instalment)  in  the  plead- 
ings mentioned,  and  the  sum  of  £ —  for  interest  thereon  at  the  rate  of 
4  p.  c.  per  ann.,  from  the  —  day  of  —  {date  of  receipt)  to  the  said  — 
day  of —  {date  for  payment) ;  And  Let  the  Deft  B.,  on  or  before  the  — 
day  of  — ,  pay  to  the  Pits  the  P.  &c.,  oo.  the  sum  of  £ — ,  being  the  sum 
of  £ —  paid  to  him  as  conmiission  in  respect  of  the  said  sum  of  £ —  {first 
instalment)^  and  the  sum  of  £ —  for  interest  thereon  from  the  said  — 
day  of  —  to  the  said  —  day  of  —  {same  period),*^ — ^Defts  the  I.  co. 
and  B.  to  pay  Pits'  costs. — Panama  and  South  Pacific  Telegraph  Co^  v. 
India  Rubber,  Gutta  Percha,  and  Telegraph  Works  Co.y  V.-O.  M., 
24  March,  1875,  B.  432;  as  varied  on  appeal,  L.  JJ.,  27  April,  1875, 
B.  1036 ;  10  Ch.  515,  534. 

The  usual  words  dedanng  the  contract  invalid  and  not  binding  on  the  Pits, 
were,  on  the  hearing  of  the  appeal,  directed  to  be  omitted  from  the  decree : 
fir.  C,  10  Ch.  528. 

NOTES. 

Disability  of  Agent  to  profit  by  his  Agency, y— "No  agent  can  in  the  course 
of  his  agency  derive  any  benefit  whatever  wimout  the  sanction  or  knowledge 
of  his  principal :  Hay's  case,  10  Ch.  593 ;  He  Carriage  Co-operative  Bupply 
Association,  27  Ch.  D.  322 ;  Fawcett  v.  Whitehouse,  1  Buss.  &  M.  132 ;  Hicliens 
▼.  Congreve,  1  Buss.  &  M.  150 ;  Beck  v.  Kantorowicz,  3  K.  &  J.  230 ;  Exp. 
Williams,  2  Eq.  216;  Grant  v.  Gold  Exploration,  &c.  Syndicate,  (1900)  1  ft.  B. 
233.  C.  A. ;  Gluckstein  v.  Barnes,  (1900)  A.  C.  240,  H.  L. 

No  Tttf^Ti  acting  as  an  agent  can  be  allowed  to  put  himself  in  a  position 
where  his  interest  and  his  duty  will  be  in  conflict:  Parker  v.  McKenna, 
10  Ch.  96 ;  Benson  v.  Heathom,  1  Y.  &  C.  126 ;  and  see  Williams  v.  Scott, 
(1900)  A.  C.  499,  P.  C. 

It  18  the  duty  of  directors  of  cos.  or  agents,  and  especially  solrs,  to  use 
their  best  exertions  for  the  benefit  of  those  whose  interests  are  committed  to 
their  charge,  and  they  are  bound  to  disregard  their  own  private  interests 
^vhenever  a  regard  to  them  conflicts  with  the  proper  discharge  of  such  duty : 
Imperial  Mercantile  Credit  Association  v.  Coleman,  6  Ch.  562,  n. ;  S.  C,  L.  U. 
6  £L  L.  189 ;  Tyrrell  v.  Bk.  of  London,  10  H.  L.  C.  26 ;  and  see  Albion  Co, 
▼.  Martin,  1  Ch.  D.  580 ;  Boston  Deep  Sea  Co.  v.  Ansell,  39  Ch.  D.  339,  C.  A. ; 
Coeta  Rica  By.  Co.,  Ld.  v.  Forwood,  (1900)  1  Ch.  756 ;  (1901)  1  Ch.  746,  C.  A. ; 
Mtxander  v.  Automatic  Telephone  Co.,  (1900)  2  Ch.  58,  C.  A. 

Upon  these  principles,  where  directors  sold  property  to  their  co.  at  a  profit, 
And  received  part  payment  in  debentures,  it  was  held  that  another  director 
l>aying  these  debentures  had  notice  of  the  fraud,  and  could  not  prove  in 
respect  of  them  in  the  liauidation :  Exp,  Larking,  4  Ch.  D.  566 ;  and  where 
an  agent  for  purchase  sold  his  own  shares  to  his  principal  at  a  profit,  he  was 
lield  accountable:  Kimber  v.  Barber,  8  Ch.  56;  and  see  Chesterfield,  &c.  Co. 
▼.  Black,  26  W.  B.  207 ;  36  L.  T.  740 ;  but  where,  in  a  similar  case,  the  prin- 
cipaL  reeold  the  properlrv',  so  that  rescission  was  thus  rendered  impossible,  the 
xesDoAj  of  the  principal  was  gone,  and  the  a^nt  could  not  be  made  charge- 
^le  with  the  difference  between  the  price  paid  by  the  principal  and  the  real 
-value:  Be  Cape  Breton  Co.,  29  Ch.  D.  795,  C.  A. ;  Bowen,  L.  J.,  diss.  (revd. 
ia  H.  L.,  on  the  facts,  nam,  Cavendish^Bentinck  v.  Fenn,  12  App.  Ga.  652) ; 
J^aduweU  Mining  Co.  v.  Brooks,  35  Ch.  D.  40Q,  C  A. ;  Ba  Lady  Forrest  QM 
Mine,  (1901)  1  Ol  582. 
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And  where  all  the  members  of  the  co.  were  parties  to  an  arrangement 
whereby  the  directors  sold  property  to  the  co.  for  shares,  and  each  Aare- 
holder's  holding  represented  the  same  proportion  as  before,  the  directors  vere 
not  accountable:  he  Ambrose  Lake  Co, y Exp.  Taylor,  Exp,  Mo8$,  14  Ch.  D. 
390,  0.  A. 


Relief  available  to  Principal.!— Wiere  a  director  receives  his  "  qualifica- 
tion" from  promoters  out  of  fully  paid  up  "vendors' "  shares,  he  maybe 
made  liable  for  misfeasance  by  summary  process  under  the  Companies  Act, 
1862  (25  &  26  V.  c.  89).  s.  165 ;  and  the  Companies  (Winding-up)  Act,  1890 
(53  &  54  V.  c.  63),  s.  10 ;    Be  Enalefield  Colliery  Co.,  8  Ch.  T).  388,  C.  A;; 
Ve  Ruvigni's  case,  5  Ch.  D.  306,  C.  A. ;    or  in  an  action :   per  V.-C.  M.  in 
Phosphate  Sewage   Co.  v.  Hartmont,  5   Ch.  D.  394,  442  ;    for  the  highest 
value  of  the  shares  whilst  held  by  him,   or  the  money  value  at  which 
he  accepted  them,  in  the  option  of  the  co.  :    McKay* s  case,  2  Ch.  D.  I ; 
Eden  v.  Ridsdale's  Railway  Lamp  Co.,  23  Q.  B.  D.  368,  372,  C.  A. ;  Bt 
Carriage   Co-operative   Supply  Association,   Roberts^   case,    27   Ch.  D.   322; 
Nant-yglo  Co.  v.  Grave,   12  Ch.  D.  738 ;  and  therefore  usually  for  theii 
nominal  value:  Pearson^ s  case,  5  Ch.  D.  336,  C.  A.;   Wesiaii^s  case,  10  CL  D. 
579;  and  see  Re  Postage  Stamp  Aut(matic  Co.,  (1892)  3  Ch.  566,  C.  A. ;  or, 
in  the  absence  of  fraud  or  special  circumstances  affecting  the  director,  ter 
the  profits  derived  from  the  sale  of  shares  disposed  of,  and  the  market  vahw 
of  tne  shares  at  the  dates  at  which  they  were  respectively  allotted  to  the 
director  in  excess  of  the  amount  actuallv  paid  to  the  co. :  S?iaw  v.  Holland, 
(1900)  2  Ch.  305,  C.  A. ;  and  the  liability  of  several  directors  so  acting  is 
joint  and  several:  Re  Carriage  Co-operative  Supply  Assoc.,  Roberts*  owe,  27 
Ch.  D.  322 ;  but  a  director  cannot  be  treated  as  a  contributory  in  i^^spect  of 
such  shares :  De  Ruvign^s  case,  5  Ch.  D.  306,  C.  A. ;  Carling's  ease^  1  Ch.  D. 
115 ;  and  the  same  rules  applv  in  the  caae  of  **  vendors'  "  shares  to  an  agemt 
for  purchase  on  behalf  of  me  co. :  McKay's  case,  2  Ch.  D.  1 ;  or  what 
qualifying  shares  are  received  by  a  director  from  a  promoter,  on  an  agiw; 
ment  oy  him  to  purchase  them  at  the  price  paid  bv  the  director :  &  X. 
Australian  Co.,  Archer's  case,  (1892)  1  Ch.  322,  C.  A. ;  and  to  any  secret 
profit  obtained  by  a  promoter:  Lydney  Iron  Co.  v.  Bird,  33  Ch.  D,  85,  C. A.; 
Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122 ;  or  person  in  tiie  poeitioii 
of  a  promoter:  Re  Olympia,  (ISdS)  2  Ch.  253,  C.  A. ;  S.  C,  Oiuckfieiny. 
Barnes,  (1900)  A.  C.  240,  H.  t. ;  if  the  fiduciary  relation  between  him  and 
the  CO.  can  be  established :  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate^  f  1899' 
2  Ch.  392,  C.  A. ;  but  in  estimating  such  profit  allowance  wul  be  maae  te 
all  sums  bond  fide  expended :  Lydney  Iron  Co.  v.  Bird,  sup. ;  and  r.  ««^ 
Vol.  n.  pp.  1378,  1379 ;  and  a  secret  commission  divided  between  a  venda 
and  a  diroctor  who  is  the  agent  of  the  purchasing  co.  must  be  treated  as  part 
of  the  purchase-money,  and  therefore  the  right  of  the  co.  to  recover  from  the 
vendor  the  amount  which  came  to  his  hands  is  not  affected  by  a  sabeeqneat 
agreement   between  the  vendor  and  director  as  to  the   reduction    oi  thf 
amount  or  the  recovery  by  the  co.  from  the  director  of  the  amount  actoaD? 
received  by  him  from  the  vendor :  Grant  v.  Gold  Exploration,  <fec.  Syndieatf-, 
(1900)  1  Q,.  B.  233,  C.  A. ;  but  where  an  improper  sale  to  a  liquide^r  ia  ^ 
aside,  he  is  not  in  general  chargeable  with  mterest  on  profit :  Siiksione  0«d 


Haigh  Moor  Coal  Co.  v.  Edey,  (1900)  1  Ch.  167 ;  v.  sup.  p.  1164.  The 
ance  of  a  secret  profit  by  a  managing  director  is  good  ground  for  liis  dismiwl^ 
though  not  discovered  until  after  the  Higmiawtl :  Boston  Deep  Sea  Co.  ▼•  ^sMrl 
39  Ch.  D.  339,  C.  A. 

For  a  case  in  which  a  device  to  enable  promoters  to  aooept  a  gift«  ^ 
inserting  their  names  as  nominal  vendors  to  the  co.,  was  held  ineffeotaal,  sat 
Re  Westmoreland  Green  and  Blue  Slate  Co.,  Bland^s  case,  (1893)  2  Ch.  612. 

Where  promoters  paid  a  director  out  of  the  purchase -money  of  imiyct^ 
sold  to  the  CO.  the  money  required  to  purchase  his  qualifioation,  he  v* 
made  liable  as  a  contributory  for  the  fcdl  amount  of  the  shares  :  Ho^U  cmc 
10  Ch.  593. 

On  the  same  principles,  a  surreptitious  sub-contract  with  an  a^ent*  at  hitf 
if  it  makes  an  essential  difference  in  the  performance  of  the  oiieiiial  cctktnA 
is  a  ground  for  setting  aside  a  contract,  though  the  sub-contraotbe  an  entbe^ 
separate  and  subsequent  transaction :  Panama,  <fec«  Co,  y.  India  ^itUtr,  i 
Co.,  10  Ch.  516;  Form  3,  eup.  p.  2332. 
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And  a  purchase  by  a  Scotch,  advocate  of  house  property  belonging  to  his 
clients,  though  hand  fide,  could  not  be  supported  in  the  absence  of  disclosure 
by  him  of  the  fact  that  he  was  the  purchaser :  McPherson  v.  Wattf  3  App.  Ca. 
254. 

Though  an  a^nt  corruptl^r  receiving  commission  is  accountable,  yet  until 
judement  obtamed  against  him  by  the  principal  the  mone^  cannot  be  treated 
as  me  money  of  the  principal  so  as  to  entitle  him  to  follow  it  into  investments 
made  by  the  agent:  Lister  d:  Co,  v.  Stubbs,  45  Ch.  D.  1,  C.  A. ;  and  see  Be 
Thorpe,  (1891)  2  Ch.  360. 

An  agreement  securing  a  secret  profit  to  a  promoter  may  be  enforced  by 
the  CO.  if  nothing  except  payment  remains  to  be  done  under  it:  Whaley 
Bridge  Pn'tding  Co.  v.  Green,  5  Q,.  B.  D.  109. 

TVnere  there  has  been  fraud  or  misfeasance  on  the  part  of  the  Deft,  or 
misappropriation  or  misuse  of  trust  funds,  interest  will  be  charged  at  £5 
p.  c. ;  in  all  other  cases  at  £4  p.  c.  only :  Imperial  Mercantile  Credit  Assoc,  v. 
Coleman,  L.  E.  6  H.  L.  189,  209 ;  Boston  De^  Sea  Co.  v.  Ansell,  39  Ch.  D. 
339,  C.  A. ;  Nant-y-glo  Co.  v.  Grave,  12  Ch.  D.  738 ;  and  seeife  Oxford  Bldg. 
Soc.,  35  Ch.  D.  502. 

As  to  the  remedy  against  directors  for  misfeasance  imder  the  Companies 
Act,  1862,  8.  165,  replaced  now  by  the  Companies  (Winding-up)  Act,  1890 
(53  &  54  v.  c.  63),  s.  10,  and  that  a  contributory  j)roceeding  under  that  section 
must  show  that  Uie  breach  of  duty  has  resulted  in  a  loss  to  the  assets  of  the 
CO.,  and  that  he  has  a  direct  pecuniary  interest  in  the  success  of  the  applica- 
tion, see  Cavendish' Bent  hide  v.  Fenn,  12  App.  Ca.  652. 

And  as  to  the  position  of  auditors  as  officers  within  the  section,  see  Be 
London  and  General  Bank,  (1895)  2  Ch.  166,  C.  A. ;  Be  Kingston  Cotton  Mill 
Co.,  (1896)  1  Ch.  6,  C.  A. ;  (1896)  2  Ch.  279,  C.  A. 


(n.)  UNDUE  INFLUENCE. 

1.  Deed  executed  by  Child  in  favour  of  Father  set  aside. 

I>ECULRB  that,  so  far  as  relates  to  the  Deft  B.,  the  indenture  dated 
4tc.,  in  the  pleading^  mentioned,  was  improperly  obtained  from  the 
Fits,  and  is  fraudulent  and  void  as  against  them,  and  that  the  said 
indenture  ought  to  be  set  aside;  And  order  and  adjudge  the  same 
Accordingly. — Bainhrigge  v.  Browne,  Fry,  J.,  18  May,  1881,  A.  1172; 
iSr.  C.y  18  Ch.  D.  188. 


2.  Deed  executed  for  Purpose  of  Stifling  a  Criminal  Prosecution  set 

aside. 

I>BCiJLRE  that  the  indenture  dated  &c ,  in  the  pleadings  mentioned, 

the  security  thereby  created,  or  purported  to  be  created,  on  the 

nxx>perty  of  the  Pit,  was  obtained  by  the  Defts  from  the  Pit  by  undue, 

UDproper  and  illegal  pressure  and  influence,  and  without  consideration, 

^^cept  forbearance  to  institute  criminal  proceedings  against  the  Pit's 

ya-amaband ;  And  that  the  said  indenture  was  executed  as  part  of  an 

^f^TBXkgement  for  stifling  a  criminal  prosecution,  and  is  invalid  and 

^^t^glit  to  be  set  aside  as  against  the  Pit;  And  Let  the  said  indenture 

deliTered  up  to  the  Pit  to  be  cancelled. — Defts  to  pay  Pit's  costs  of 

ion. — McClatchie  Y,  Haslam,  Kekewich,  J.,  8  Aug.  1890,  B.  1186; 

',    CI,  63  L.  T.  876 ;  S.  C.  (reversed  on  the  facts),  65  L.  T.  691 ;  17 

,  0.  C.  402,  0.  A, 
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3.  Oifts  to  alleged  l^irittial  Medium  set  aside — Account  and  Special 

Directions  tracing  Dealings  with  OiJU, 

<<  Declabe  that  the  gift  by  the  Pit  to  the  Deft  H.,  alias  L.,  of  the 
sum  of  £24,000  cash  (being  the  net  proceeds  of  the  sale  of  £26,966 
Oons.  £3  p.  c.  Anns  sold  by  or  for  the  Pit  on  the  1 1th  of  October,  1866) 
in  the  pleadings  mentioned,  and  the  transfers  by  the  Pit  into  the  name 
of  the  said  Deft  H.  of  the  several  sums  of  £6,798  and  £2,290  Cons. 
£3  p.  c.  Anns  on  the  10th  of  December,  1866,  and  the  2l6t  of  Fehnuuy, 
1867,  respectively,  and  the  assignment  of  the  19th  of  January,  1867, 
to  the  Deft  W.  {trustee)  of  the  mortgage  debt  of  £30,000  secured  bj 
the  indenture  dated  &c.,  and  the  securities  for  the  same  in  the  plead- 
ings mentioned,  and  the  declaration  of  trust  of  the  19th  of  Jannair, 
1867,  in  favour  of  the  said  Deft  H.  in  the  pleadings  also  mentioned, 
were  obtained  by  the  said  Deft  H.  from  the  Pit  by  undue  means,  and 
are  fraudulent  and  void,  and  not  binding  on  the  Pit ;  And  it  appeaiiog 
that  the  said  sum  of  £24,000  cash  was  afterwards  invested  in  tlia 
purchase  of  the  sum  of  £27,566  New  £3  p.  c.  Anns  in  the  name  d 
the  said  Deft  H.,  and  that  such  last-mentioned  Anns  were  afterwaidi 
sold,  and  the  proceeds  thereof  invested  in  the  purchase  of  the  snm  ol 
£26,756  £3  p.  c.  Cons.  Anns  in  the  name  of  the  said  Deft  H.,  maliiig 
together  with  the  said  sum  of  £6,798  and  £2,290  like  Anna,  the  som 
of  £35,846  like  Anns ;  And  it  also  appearing  that  the  said  Deft 
subsequently  sold  out  a  portion  of  the  said  sum  of  £35,846  like  Autt, 
that  is  to  say,  a  sum  of  £3,755  like  Anns,  and  that  the  prooeeds  thereof^ 
amounting  to  a  sum  of  £3,403  cash,  were  received  by  the  Pit,  and  thalk 
the  said  Deft  also  sold  a  further  portion  of  the  said  sum  of  £35,846  like 
Anns,  that  is  to  say,  a  sum  of  £441  like  Anns,  and  received  the  pio- 
ceeds  thereof  amounting  to  £400  cash,  and  that  the  said  Deft  also  add 
a  further  portion  of  the  said  simi  of  £35,846  like  Anns,  that  ia  to  sajt 
£21,947  like  Anns,  and  received  the  proceeds  thereof  and  invested  t^ 
same  on  the  security  of  a  mortgage  dated  &c.,  and  an  indentiize  datai 
&c.,  and  that  a  sum  of  £9,703  like  Anns,  being  the  balance  or  residiia 
of  the  said  sum  of  £35,846  like  Anns,  is  now  standing  in  the  name  oi 
the  said  Deft  H.  in  the  books  of  the  Bank  of  England ;  Let  the  said 
Deft  H.,  within  &c.  after  service  of  this  order,  execute  and  procure  As 
execution  by  all  other  necessary  parties  of  a  conveyance  or  aaa^gs- 
ment  and  transfer  of  the  said  mortgage  debt  of  £20,000  aecoxed  li} 
the  said  indentures  dated  the  16th  of  March,  1867,  and  the  15th  cf 
April,  1867,  and  of  the  interest  due,  and  to  accrue  due  thereosi,  ui 
of  all  securities  for  the  same,  to  the  Pit  L.,  or  as  she  ahaU  direct,  99A 
conveyance  or  assignment  and  transfer  to  be  settled  by  the  Judge  h 
case  the  parties  differ  &c. ;  And  Let  the  said  Deft  H.,  on  or  before  Ac* 
transfer  to  the  Pit  L.  the  sum  of  £9,703  Cons.  £3  p.  c.  Anna,  aal 
within  the  like  period  execute  to  the  Pit  at  her  expense  a  power  of  sHr 
tomey  to  enable  her  to  receive  the  dividends  on  the  said  sum  of  £9,iV 
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Cona.  £3  p.  c.  Anns,  which  accrued  due  on  &c. ;  And  for  the  purpose 
of  enabling  such  transfer  to  be  made  the  Pit  is  to  remove  the  writs  of 
disirinff€ts  on  the  same  dated  &c." — ^Injunction  to  restrain  the  Bank  of 
England  from  permitting  any  transfer  of  the  said  £9,703  Cons.  £3  p.  c. 
Anns  standing  in  the  name  of  the  Deft  H.  except  to  the  Pit  L. — **  And 
Let  an  account  be  taken  of  what  is  due  from  the  Deft  H.  to  the  Pit  in 
respect  of  the  seyeral  gifts,  transfers,  and  assignments  hereinbefore 
dedared  to  be  fraudulent  and  void,  giving  to  the  said  Deft  credit  for 
the  said  sum  of  £3,755  Oons.  £3  p.  c.  Anns  at  the  market  price  of  the 
day  on  which  the  same  were  sold  by  the  said  Deft  for  the  use  of  the 
Pit  as  hereinbefore  mentioned,  and  for  the  said  sum  of  £9,703  like 
Anns  at  the  market  price  of  such  Anns,  on  the  —  day  of  — ,  being  the 
day  on  which  the  aforesaid  sum  of  £26,756  like  Anns  was,  as  appears 
by  paragraph  6  of  the  (answer)  of  the  Deft  H.,  purchased  in  his  name, 
and  also  for  the  said  sum  of  £20,000  invested  by  him  on  mortgage  as 
aforesaid ;  And  Let  the  Deft  H.  pay  to  the  Pit  L.  the  balance  which 
shall  be  certified  to  be  due  from  him  to  her  on  such  account  within  &c. 
after  the  date  of   the  Master's  certificate;  And  Let  the  Deft  W., 
within  fourteen  days  after  tender  to  him  of  the  same  for  that  purpose, 
execute  a  conveyance  or  assignment  and  transfer  of  the  said  mortgage 
debt  of  £30,000  secured  by  the  said  indenture,  dated  &c.,  and  assigned 
to  him  by  the  indenture  dated  the  19th  of  January,  1 867,  upon  the  trusts 
declared  by  the  deed  of  the  same  date,  and  of  the  interest  due  and  to 
accrue  due  thereon,  and  of  all  securities  for  the  same,  to  the  Pit  L., 
or  as  she  shall  direct,  such  conveyance  or  assignment  and  transfer  to 
be  settled  &c. ;  And  Let  all  deeds  and  documents  deposited  with  the 
proper  officer    at   the    Central  Office,   under  the  order  dated  &c., 
be  delivered  out  to  the  Pit,  who  is  to  be  at  liberty  to  cancel  the  said 
declaration  of  trust,  dated  the  19th  of  January,  1867,  respecting  the  said 
sum  of  £30,000  secured  by  the  said  indenture  of  mortgage,  dated  &c. ; 
— ^Tax  the  costs  of  the  Deft  W.,  including  the  costs  of  the  conveyance 
or  assignment  and  transfer  hereinbefore  directed  to  be  executed  by 
him;  And  Let,  upon  the  execution  by  the  said  Deft  of  such  last- 
mentioned  conveyance  or  assignment  and  transfer,  the  Pit  L.  pay  such 
costs  to  the  said  Deft  W." — ^Liberty  to  apply. — Lyon  v.  Home,  V.-C.  G., 
22  May,  1868,  B.  1511 ;  6  Eq.  655. 

For  declaration  that  bonds  executed  at  the  instance  of  her  stepfather  were 
improperly  obtained  from  the  Pit,  and  were,  as  against  her,  fraudulent  and 
void,  with  decree  for  cancellation,  see  Kempeon  v.  Ashheey  Y.-O.  B.,  19  Jime, 
1874,  A.  1776 ;  22  W.  E.  871 ;  affirmed,  10  Oh.  15. 


4.  Restitutum  of  Troperty  obtained  by  Undue  Influence — 

If^junction — Receiver. 

Declabe  that  the  gift  of  £50,000  by  the  late  M.  to  the  Deft  L.  in 
the  pleadings  mentioned,  and  all  other  gifts  of  money  or  other  property 
received  by  the  said  Deft  from  the  said  M.  since  the  month  of  Sep- 
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tember,  1883,  were  .obtained  by  the  said  Deft  by  undue  means,  and 
are  fraudulent  and  void  and  not  binding  upon  the  Pits  as  ezecutois  of 
the  said  M. ;  And  this  Court  being  of  opinion  that  it  is- reasonable  and 
proper  that  the  amount  of  £18,000  should  be  allowed  to  the  Dtrft  L. 
in  respect  of  the  liying  and  household  expenses  during  the  time  for 
which  the  said  M.  resided  with  the  said  last-named  Deft,  such  sum  to 
be  deducted  from  the  balance  over  and  above  the  sum  of  £50,000  here- 
inafter mentioned.     Let  the  following  inquiry  be  made,  viz.:  1.  An 
inquiry  how  all  such  other  sums  of  money  and  other  property  given  as 
aforesaid,  beyond  the  said  sum  of  £50,000,  have  been  applied  or  dis- 
posed of,  or  what  has  become  thereof,  and  whether  the  same  or  any 
of  them  or  any  part  thereof  still  remain  or  are  represented  by  any 
and  what  loans,  securities,  or  other  and  what  investments  or  property, 
Injunction  restraining  theDefts  from  assigning,  transferring,  charging, 
or  otherwise  disposing  of  the  property  {specified  in  schedules)  in  which 
the  £50,000  and  other  moneys  were  invested.    [Receiver  appointed  at 
the  income  of  such  property.     Deft  L.  at  his  own  expense  to  conTej, 
assign,  and  transfer  all  the  property  to  Pits,  and  to  pay  to  die  Pits 
their  costs  of  action,  including  the  costs  of  all  conveyances,  assign- 
ments and  transfers  directed  to  be  executed  by  him. — Morley  t. 
Loughnan,  27  Jan.  1893,  B.  328;  (1893)  1  Gh.  736. 


NOTES. 

Right  to  Reliff  geiH  rally,'] — The  relief  given  by  equity  in  cases  of  this 
'*  depends  ujmq  a  general  principle  applying  to  all  the  variety  of  relatione  ia 
whicn  dominion  may  be  exercised  by  one  person  over  another"  :  Deni  t. 
Bennett,  4  My.  &  C.  269,  277 ;  Huguenin  v.  Baseley,  2  L.  C.  Eq.  247  ;  Jiat^ 
V.  Loughnan,  (1893)  1  Ch.  736,  751,  752;  Fonn  4,  em). 

Where  any  person  obtains  a  large  pecimiary  benent  from  another,  it  is  is* 
cumbent  on  him  to  show  that  the  transaction  was  righteous,  i.  e.,  that  i^ 
donor  voluntarilv  and  deUberately  performed  the  act :  Cooke  v.  Lanudte^  li 
Beav.  234;  Hoghton  v.  27.,  15  Beav.  278;  Blackie  v.  Clark,  15  Beav.  eod: 
Anderson  v.  EUworth,  3  QMS.,  154;  but  where  imdue  influence  exists,  l&e 
question  is  not  whether  the  donor  knew  what  he  was  doing,  but  how  Use  la- 
tent was  produced :  Huguenin  v.  Baseley,  2  L.  0.  Eq.  247 ;  Hoghton  v.  If^  15 
Beav.  299. 

The  imdue  influence  may  be  exerted  by  a  mere  stranger,  but  in  this  caee 
its  existence  must  be  proved  by  evidence :  Lyon  v.  Home,  6  Eq.  655,  Po4 
sup. -p.  2336;  Smith  v.  Kay,  7  H.  L.  C.  751,  779;  HutUer  v.  AUnn^  S 
&^ay,  113,  140;  and  in  such  cases  the  nature  of  the  benefit,  or  tk 
capacity,  or  health  of  the  donor,  are  considerations  of  great  impai 
Ithodes  V.  Bate,  1  Ch.  257 ;  Baker  y.  Monk,  4  D.  J.  &  S.  388 ;   Oiark  ▼- 
Malpas,  4  D.  F.  &  J.  401. 

Where  a  close  and  confidential  relation  between  the  parties  exists,  ix&fiiae»» 
may  be  undue  in  a  legal  sense,  although  there  is  no  unfair  conduct,  r^wi  n  ■■, 
overreaching,  or  personal  advantage:  Allcard  v.  Skinner,  36  ciu  I>.  14% 
C.  A. ;  and  see  Morley  v.  Loughnan,  sup, ;  Powell  v.  P.,  (1900)  Jl 
Barrm  v.  Willis,  (1900)  2  Ch.  121,  C.  A. 

In  particular,  a  transaction  will  not  be  allowed  to  stand  which 

with  coercion :  Ellis  y.  Barker,  7  Ch.  104 ;  or  with  duress,  or  tliie   §&^  4 
criminal  prosecution,  or  of  ''  dis^;race  which  may  be  inflicted  on  t.Kci    < 
object  of  a  man's  natural  affection,  at  the  insteoice  of  the  persoci.  te 
power  he  yields  "  :  Bayl^  v.  Williams,  4  Giff.  638,  661 ;  L.  K.  1  H-  L 
Boyse  v.  Aossborough,  6  H.  L.  0.  2,  49 ;  Lound  v.  Qrimwade^  39  C^,  XX 
Story,  Eq.  Jur.  §  239 ;  and  see  McCkOchie  y.  Haslam,  63  L.  T.  37e  -*  f  q 
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«u/).ip.  2335 ;  but  the  rule  was  held  not  to  apply  in  the  case  of  an  agreement 
to  compromise  a  prosecution  for  misdemeanouri  which  might  have  oeen  the 
Buhject  of  a  civil  remedy:  Fisher  db  Co.  v.  Apollinaris  Co.,  10  Ch.  297. 

Creditors  taking  securities  with  notice  of  actual  or  presumed  undue 
influence  are  affected  by  all  the  equities  attaching  to  them:  Kempson  v. 
A9hbeef  10  Ch.  15 ;  Berdoe  v.  Dawson^  34  Beav.  603 ;  and  must  see  tnat  the 
person  exposed  to  the  influence  has  proper  professional  assistance :  Cobbett  v. 
Brock,  20  Beav.  524. 

As  to  the  degree  of  undue  influence  necessary  to  be  shown  in  order  to 
invalidate  a  will,  see  Wingrove  v.  FT.,  11  P.  D.  81. 

An  agreement  during  the  life  of  a  testator  to  divide  benefits  under  his 
will  is  not  bad  unless  it  amounts  to  an  agreement  to  use  undue  influence 
upon  him :  Iliggim  v.  Hill,  36  L.  T.  426  (distinguishing  Dehenham  v.  Ox, 
1  Yes.  Sen.  275). 

Persons  in  Confidential  Belation.^ — Persons  standing  in  a  confidential  rela- 
tion towards  others  cannot  entitle  themselves  to  hold  benefits  conferred  on 
them  by  those  others,  unless  they  can  show  to  the  satisfaction  of  the  Court 
that  the  persons  bv  whom  the  benefits  have  been  conferred  had  competent 
and  independent  advice  in  conferring  them :  Bhodes  v.  Bate,  1  Ch.  252 ;  for  in 
such  cases  the  probability  of  undue  influence  is  inferred:  Hoghton  y.  H,,  15 
Beav.  299  ;   Wheeler  v.  Sargeant,  W.  N.  (93)  128. 

And  whenever  it  is  the  duty  of  the  donee  to  advise  the  donor,  the  onus  is  on 
the  former  to  prove  that  ho  has  not  abused  his  position :  Allcard  v.  Skinner, 
36  Ch.  D.  145,  C.  A. ;  and  the  onus  extends  to  a  volunteer  claiming  through 
the  donee,  and  to  any  pci*son  taking  with  notice  of  the  facts  which  raise  the 
equity,  but  not  further:  Bainbrigge  v.  Browne,  18  Ch.  D.  188. 

This  principle  applies  to  the  relation  between  children  before  complete 
emancipation  and  parents  or  persons  in  loco  parentis:  Archer  v.  Hudson, 
7  Beav.  551 ;  Baker  v.  Bradley,  7  D.  M.  &  G.  597  ;  Savery  v.  King,  5  H.  L.  C. 
627  ;   Chambers  v.  Crabbe,  34  Beav.  457 ;  Bury  v.  Oppenheim,  26  Beav.  594  ; 
Bainbrigge  v.  Browne,  18  Ch.  D.  188 ;  e.  g.,  guardians :  Maitland  v.  Back- 
house^ 16  Sim.  58;  Hatch  v.  H,,9  Yes.  292;  or  step-father,  where  the  step- 
danehter  lived  in  his  house:  Kempson  v.  Ashbee,  10  Ch.  15;  Espey  v.  Lake, 
10  Ha.  260;  or  step-mother  who  nad  been  guardian  during  tne  infancy: 
Powell  V.  p.,  (1900)  1  Ch.  243;  in  cases  of  w>unty  conferred,  not  of  mere 
£unily  arrangement  or  re-settlement :  Turner  v.  Collins,  7  Ch.  339 ;  Jenner 
T.  J.,  2  D.  F.  &  J.  359 ;  Hoghton  v.  H,  15  Beav.  302 ;  Dimsdale  v.  />.,  3 
Drew.  556 ;  and  not  when  the  child  is  of  such  an  age  as  presumably  to  be  a 
perfectly  £nee  agent,  i.  e.,  in  ordinary  cases  after  the  expiration  of  a  year 
irom  majority :  Smith  v.  Kay,  7  H.  L.  C.  772 ;  though  if  parental  dominion 
continues  longer  the  exercise  of  influence  will  be  presumed  to  continue  also : 
Wright  V.  Vanderplank,  8  D.  M.  &  G.  146,  147 ;  Maitlund  v.  Backhouse,  16 
^m.  5S  ;  semble,  even  when  the  child  is  twentv-seven  years  of  age :  Potts  v. 
8urr,  34  Beav.  543,  552 ;  but  there  is  no  absolute  rule  that  in  such  a  case 
fittiier  and  child  must  be  advised  by  different  solrs ;  and  where  the  same  solr 
acts  for  both,  a  purchaser  is  entitled  to  assiune  that  he  has  given  the  child 
proper  advice:  Bainbrigge  v.  Browne,  18  Ch.  D.  188. 

Tlie  principle  has  also  been  held  to  apply  to  the  relations  between  a  lady 
EUid  lier  intended  husband :  Cobbett  v.  Brock,  20  Beav.  524 ;  Lovesy  v.  Smith, 
15  Ch.  T>,  655;  a  sister-in-law  and  her  brother-in-law  and  professional 
idviBBT :  BIwdes  v.  Bate,  1  Ch.  252 ;  client  and  solr :  Gibson  v.  Jeyes,  6  Yes. 
S66  ;  Wfiison  v.  Bodwell,  11  Ch.  D.  150,  C.  A. ;  7  Ch.  D.  625;  and  Liles  v. 
Verry^  (1895)  2  Q.  B.  679,  C.  A.,  and  «up.  p.  1101;  (and  as  to  the  duty 
i/  a  solr  independently  advising  an  intending  settlor,  see  Powell  v.  P,f 
1900)  1  Ch.  243;)  solr  of  husband,  who  waa  also  trustee  of  settlement^ 
jsd  'who  prepared  a  deed  under  which  his  own  son  was  benefited  by 
}y^  vHiei^B  release  of  a  power  of  appointment  conferred  on  her  by  tlie 
otUement:  Barron  v.  Willis,  (1900)  2  Ch.  121,  C.  A.;  and  v.  sup, 
*«  11 02,  and  notes  to  Form  6,  in/,;  principal  and  confidential  agent: 
ftf^on  ▼•  Payne,  8  Ch.  881 ;  Hunter  v.  Atkins,  3  My.  &  K.  113;  c,  q.  t 
nd  trtijstee:  Barrett  v.  Hartley,  2  Eq.  789;  Thornber  v.  Sheard,  12  Bear. 
m  -  Chr€>9vewir  v.  Sherratt,  28  Beav.  659;  patient  and  medical  attendant: 
itfni  ▼•  BenneU,  4  My.  ft  C.  269;  Billage  y.  Southee,  9  Ha.  534;  (but 
ot  whefre  the  patient>  after  the  relation  had  ceased,  elected  to  abide  hy 
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the  gift:  Mitchell  v,  Horn/ray ^  8  Q.  B.  D.  587,  C.  A. ;)  religious  enthusflpt 
and  spiritual  director :  Nottam  v.  Prince^  2  Giff.  246 ;  Hugutnin  v.  Aurf^, 
2  L.  C.  Eq.  547  [BecuSy  in  the  case  of  a  will :  Parfitt  v.  LawksSy  L.  B.  i 
P.  &  M.  462) ;  and  see  Morlev  v.  Laughnan,  (1893)  1  Ch.  736;  a  member  of 
a  sisterhood  and  her  spiritual  superiors:  Allcard  v.  Skinner,  36  Ch.  D.  145, 
C.  A.;  officer  and  suoaltem  just  of  age:  Lloyd  v.  Clarke  6  Be«7.  309; 
widower  and  deceased  wife's  sister,  wi&  whom  he  had  gone  throagh  tbe 
ceremony  of  marria^ :  Coulson  v.  Allison,  2  D.  F.  &•  J.  521 ;  peisoii  ia 
possession  of  secret  information  as  to  rights  of  persons  in  humble  nmk  of 
life:  Rees  v.  De  Bemardy,  (1896)  2  Ch.  437. 

But  the  principle  does  not  apply  to  the  relation  of  husband  and  wiie,  and 
therefore  there  is  no  presumption'that  a  voluntair  deed  executed  bj  a  wife  in 
favour  of  her  husband,  and  prepared  by  the  husband's  solr,  is  invalid: 
Barron  v.  Willis,  (1899)  2  Ch.  578,  per  Cozens-Hardy,  J. ;  reversed  on  the 
facts  in  0.  A.,  v,  sup, ;  Nedby  v.  Nedby,  5  De  O.  &  Sm.  377 ;  Qriqhu  v.  6\ai 
IVez.  517. 

And  there  is  no  rule  of  law  which  prevents  an  in&nt  of  sound  mind,  and 
on  his  death  bed,  from  making  a  gift  of  chattels  or  personal  property  in  bis 
actual  possession :  Taylor  v.  Johnstony  19  Ch.  D.  603. 

Proceedings — Delay, "^ — As  a  rule,  gifts  obtained  by  undue  influence  should 
be  impeached  immediately  on  the  cessation  of  me  influence :  Turner  t. 
Collins,  7  Ch.  329,  341 ;  and  a  delay  of  five  years  after  the  influence  bad 
ceased  was  held  fatal  to  a  claim  for  restitution  alike  as  to  capital  and  income: 
Allcard  v.  Skinner,  36  Ch.  D.  145,  C.  A. ;  secus,  where  the  property  is  tctct- 
sionary :  Beaddy  v.  Prendergast,  56  L.  T.  767 ;  or  in  the  case  of  securities  giTm 
to  creditors  who  are  not  pressing  for  payment :  Kempson  v.  Ashhet,  10  Ch.  15; 
and  such  gift»  may  be  confirmed  by  acquiescence :  Wright  v.  Faiuierplaait, 
8  D.  M.  &  G.  133 ;  2  K.  &  J.  1 ;  JarraU  v.  Aldaviy  4  Eq.  463. 

5.  Release  of  Debts  given  by  Client  to  Solicitor  set  aside. 

[Testator  bein^  a  man  of  large  fortune,  without  near  relatives,  and  oa 
intmiate  terms  with  the  Deft  M.,  nis  confidential  solr  and  one  of  his  exon 
executed  three  releases  of  debts  owing  to  him  by  the  Deft  M.  Pits  were  tk 
co-exors,  and  the  beneficiaries  under  the  wiU.] 

'*  Declabe  that  the  releases  dated  &c.,  are  void ;  And  Ijet  the  bum 
be  (within  &c.)  delivered  up  (to  the  Fits  P.  and  W.)  to  be  canodled; 
And  Let  the  Deft  M.,  on  or  before  the  —  of  — ,  pay  to  the  Pits  P.  aai 
W.  (jco-exors)  the  sum  of  £ — ,  being  the  total  amount  of  the  debts  or 
sums  of  £ —  &c.,  in  respect  of  which  the  said  releases  were  respectrrelj 
g^ven  by  the  testator  H.  to  the  Deft  M.,  with  interest  thereon  fro* 
(the  —  day  of  — ),  the  last  day  of  payment  of  interest  by  the  DeftlL 
until  payment  of  the  said  sum  of  £—  as  aforesaid.'' — ^Defi  to  pfl^ 
Pits'  costs  of  setting  aside  releases. — ^Usual  admon  decree  of  real  aai 
personal  estate. — Morgan  v.  Minettf  Y.-C.  B.,  12  June,  1877,  B.  IM) 
6  Ch.  D.  638. 


NOTES. 

There  is  no  rule  that  a  solr  cannot  purchase  his  client's  pmeiivi 
the  solr  shows  that  the  transaction  was  fair  and  clear :  Oresley  t.  Jvm^ 
1  Giff.  460 ;  McPherson  v.  WaU,  3  App.  Ca.  254 ;  but  there  is  a  lA 
making  absolutelv  invalid  gifts  conferred  by  a  client  on  a  solr  while  di 
relation  subsists  oetween  them :  Tomson  v.  Judge,  3  Drew.  306 ;  Mor^  ^ 
Minett,  6  Ch.  D.  638,  Porm  6,  sup, ;  or  even  after  its  termination,  so  Ici^* 
the  influence  arising  from  it  subsists :  per  Turner,  L.  J.,  in  ffoffnan  t.  Z^iMk 
4  D.  M.  &  G.  270,  283 ;  Be  Holmes'  Estate,  3  Giff.  337 ;  Wood  v.  AwnM,  1$ 
Ves.  127  ;  Lady  Ormonde  v.  Hutchinson,  13  Yes.  47,  52;  Wtlfet  y.  IMfi^ 
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1  Cox,  112 ;  oad  the  relation  must  be  wholly  at  an  end  before  any  gift  can 
be  made :  Morgan  v.  Minett,  6  Ch.  D.  638,  Form.  6,  sup, ;  Montesquieu  v. 
Sandys,  18  Ves.  302,  312 ;  Oldham  v.  Hand,  2  Ves.  259. 

The  decision  in  Harris  v.  Tremenheere^  15  Ves.  34,  appears  to  have  pro- 
ceeded partly  on  the  ground  that  some  of  the  gifts  impeached  were  made  in 
consideration  of  marriage,  partly  on  the  ground  that  the  Deft  was  the  agent 
or  steward  of  the  testator,  and,  so  far  as  it  conflicts  with  the  rule  stated 
above,  has  not  been  followed :  V.-O.  B.,  in  Morgan  v.  Minett,  6  Ch.  D.  645 ; 
Tomson  v.  Jud^e,  3  Drew.  306,  316. 

The  distinction  taken  in  cases  where  the  solr  was  not  solr  in  Tide  re  applies 
to  transactions  of  purchase,  not  of  gift :  Montesquieu  v.  Sandys,  18  Ves.  313. 

The  rule  will  not  be  applied  with  the  same  smctness  to  benefits  conferred 
by  will :  Hindson  v.  Weatherill,  5  D.  M.  &  Q-.  301 ;  Baworth  v.  Marriott,  1 
My.  &  K.  643 ;  Paine  v.  Hall,  18  Ves.  475. 

In  setting  aside  such  gifts,  laches,  or  ratification  after  the  relation  has 
ceased,  is  very  material :  OldJiam  v.  Hand,  2  Ves.  259. 


(m.)— T7NCON8CIONABLB  BABGAIKB. 

1.  Dealings  with  Expectant  JSeir  set  aside. 

Thb  Pit  by  his  oomiBel  consenting  that  the  securities  in  the  pleadings 
mentioned,  including  the  warrant  of  attorney,  dated  &c.,  for  £ — ^  shall 
stand  as  a  security  for  the  sums  actually  paid  or  advanced  by  the 
Deft  to  or  for  the  use  of  the  Fit,  or  by  his  order,  with  interest  thereon 
fzom  the  date  of  such  payments  or  advances  at  the  rate  of  5  p.  c. 
per  ann.,  Let  the  following  &c. :  1.  An  account  of  all  sums  so  paid  or 
advaaoed  by  the  Deft  to  or  for  the  use  of  the  Pit,  or  by  his  order,  with 
intereet  thereon  from  the  date  of  such  payments  or  advances  at  the 
rate  of  5  p.  c.  per  ann. ;  2.  An  account  of  all  sums  paid  by  the  Pit  to 
the  Deft  on  account  of  such  payments  or  advances,  or  for  or  on  account 
of  interest  thereon;  And  Let  what  shall  appear  to  be  due  on  the 
aeeondly-mentioned  accoimt  be  deducted  from  what  shall  appear  to  be 
doe  on  the  first-mentioned  account,  and  the  balance  certified ;  And  Let, 
npon  payment  by  the  Pit  to  the  Deft  of  the  amount  of  the  balance  so 
oeztified,  the  Deft  deliver  to  the  Pit  upon  oath  all  securities  in  his  pos- 
fieeeion  or  power  relating  to  the  matters  in  question  in  this  action, 
axcept  the  said  warrant  of  attorney,  dated  the  —  of  —  for  £ — ,  alleged 
to  be  in  the  possession  or  power  of  J.,  and,  at  the  expense  of  the  Pit, 
enter  np  satisfaction  upon  the  judgment  signed  in  the  King's  Bench 
DlTimon,  on  the  —  of  —  as  in  the  pleadings  mentioned ;  And  Let,  in 
daf aiilt  of  payment  by  the  Pit  to  the  Deft  of  any  balance  which  shall 
be  certified  to  be  due  on  taking  the  said  accounts,  within  six  months 
%tt/&r  tJie  date  of  the  Master^s  certificate,  the  Pit's  action  stand  dis- 
missed out  of  this  Court  with  costs. — ^No  other  order  as  to  costs  up 
TO  the  liearing. — ^Adjourn  further  consideration,  and  any  question  as  to 
^dhm&f^JOLeai  costs. — ^Liberty  to  apply. — Croft  v.  Graham^  Y.-O.   S., 
\  JvaaL<»9  1863,  A.  1629;  5  Gi£P.  1 ;  as  varied  on  appeal,  L.JJ.,  14  Dec. 
S63,  A.  2509 ;  2  D.  J.  &  S.  155. 

f*or  lil»  decxee,  see  Wyatt  v.  Cooke,  Y.-C.  S.,  29  Feb.  1868,  B.  602 ;  16 
f .  B-  002. 
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2.  Purchase  hy  Tmsteefrom  Cestui  Que  Trust  set  aside. 

Declare  that  under  the  circumstances  appearing  in  evidence,  and 
having  regard  to  the  fiduciary  relationship  existing  between  8.  and  P. 
in  the  pleadings  named,  the  purchase  by  the  said  S.  from  the  said  P. 
of  the  share  and  interest  of  the  said  P.  under  the  will  of  W.  ought  to 
be  set  aside,  and  that  the  assignment  thereof,  dated  &c.,  ought  to 
stand  ns  security  only  for  any  sums  actually  paid  by  the  said  8.  to  the 
said  P.,  or  to  the  Fit  as  his  executrix  in  respect  of  such  purchase, 
together  with  interest  at  the  rate  of  4  p.  c.  per  ann.  from  the  timei 
of  payment. — ^Account  of  what  is  due  to  the  estate  of  S.  on  the  securitj 
of  such  assignment,  having  regard  to  the  foregoing  declaratioxL— 
Plowright  v.  Lambert,  Chitty,  J.,  1  April,  1885,  B.  540 ;  S.  (7.,  52  Ll. 
646. 


3.  Premiums  on  Policy  of  Assurance  to  he  repaid  and  Policy  assiy^i' 

''  Declare  that  the  bills  of  exchange  and  notes  in  the  pleadings  men- 
tioned, now  in  the  hands  of  the  Deft  M.,  and  also  the  policy  of  asaura&ee 
therein  also  mentioned,  ought  to  stand  as  a  security  only  for  what*  if 
anything,  remains  due  in  respect  of  the  sums  actually  advanced  by  the 
Deft  M.  to  the  Pit,  together  with  interest  thereon,  or  on  so  mock 
thereof  as  now  remains  unpaid,  at  the  rate  of  5  p.  c.  per  ann.,  hcBL 
the  time  of  such  advances  respectively,  to  the  —  day  of  — ,  the  day  d 
the  payment  of  the  sum  of  £ —  to  the  Deft  M.,  as  directed,  by  the  oite 
dated  &c.,  with  subsequent  interest  at  the  rate  aforesaid,  on  such  part, 
if  any,  of  the  said  advances  as  now  remains  unpaid  and  for  the  pi«- 
miums,  if  any,  paid  by  the  Defts,  or  either  of  them,  in  respect  of  the  said 
policy  of  assurance ;  And  the  Pit,  by  his  counsel,  submitting  to  pay  tha 
amount  that  shall  be  certified  to  be  due  from  him  on  taking*  the  aooooBl 
hereinafter  directed.  Let  an  account  be  taken  of  what,  if  anything,  nflt 
remains  due  in  respect  of  all  moneys  actually  advanced  by  the  Deft  JL 
to  or  for  the  use  of  the  Pit,  and  for  interest  thereon  at  the  xftteoi 
5  p.  c.  per  ann.  from  the  date  of  such  advances  to  the  day  of  payma^ 
of  the  said  sum  of  £ — ,  with  subsequent  interest  at  the  rate  aforesaid, 
on  such  part,  if  any,  of  the  said  advances  as  now  remains  unpaid,  aid 
of  what,  if  anything,  has  been  paid  for  premiums  on  the  saud  pcfi? 
of  assurance ;  And  Let,  upon  payment  of  the  total  amount  certified  ti> 
be  due  from  the  Pit  to  the  Deft  M.,  the  Deft  M.  deliver  up  to  be  cift- 
celled  all  bills  of  exchange  and  notes  in  the  possession  of  the  said  Mt 
upon  which  the  Pit  is  liable  as  in  the  pleadings  mentioned,  and 
the  said  policy  of  assurance  to  the  Pit,  or  as  he  shall  directJ 
tion  against  proceedings  at  law. — 8ee  note,  inf.)\  And  Let,  onde&ulirf 
the  Pit  paying  to  the  said  Deft  M.  within  one  month  from  the  dala' 
the  Master's  certificate,  to  be  made  in  pursuance  of  this  judgtf^ 
the  amount  so  certified  to  be  due  to  him  on  the   aooount  henlf 
directed,  the  Pit's  action  stand  dismissed  out  of  this  Court  with  t0^ 
to  be  taxed  &c.  (and  the  said  injunction  stand  dissolved). — j^t's 
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to  stand  dismissed  as  against  the  co-Deft  A.  with  costs. — ^No  further 
order  as  to  costs.— ^.  of  Aylesford  v.  Morris^  V.-C.  W.,  9  Dec.  1872, 
A.  3139;  as  varied  on  appeal,  L.  0.  and  L.  J.  M.,  5  March,  1873, 
A.  713;  8Ch.  484. 

Since  the  Jud.  Acts  the  injunction  against  prosecuting  actions  commenced 
at  law  would  be  omitted,  and  an  application  would  be  made  in  the  division 
in  which  anv  such  action  might  be  pending  for  a  stay  of  proceedings  or 
transfer  of  the  action  :  see  Vol.  I.  pp.  834,  83d. 

For  like  decree,  with  injunction  to  restrain  the  Defts  or  either  of  them, 
their  derks  or  agents,  from  negotiating,  parting  with,  or  disposing  of  the 
securities  in  the  pleadings  mentioned,  or  any  of  them,  see  Tyler  v.  Yates, 
V.-C.  a,  25  Nov.  1870,  B.  2879;  11  Eq.  265. 

NOTES. 

Right  to  Relief,'] — ^In  cases  of  catching  bargains  with  heirs,  reversioners,  or 
expectants  in  the  lifetime  of  the  fathers  or  ancestors,  there  is,  from  the  intrinsic 
unconscionableness  of  the  bargain,  an  appearance  of  fraud :  Chesterfield  v. 
Jatissen^  \  L.  C.  Eq.  289,  i.e.,  of  the  unconscientious  use  of  power  arising  out 
of  the  circumstances  or  conditions  of  the  parties  contracting — ^weakness  on 
the  one  side,  extortion  on  the  other :  E,  Aylesford  v.  Morris,  8  Ch.  484,  490, 
Form  3,  sup. 

The  jurisdiction  of  equity  to  set  aside  dealings  as  unconscionable  is  un- 
a£Pected  by  the  repeal  of  the  usury  laws  :  Tyler  v.  Yates,  6  Ch.  665 ;  Miller  v. 
Cof^y  10  feq.  641 ;  Croft  v.  Qraham,  2  D.  tf.  &  S.  155,  Form  1,  sup,  p.  2341 ; 
and  remains  unaltered  by  the  Sales  of  Beversions  Act,  1867  (31  V.  c.  4),  by 
'which  it  is  enacted  that  no  purchase  of  any  reversionary  interest,  made  bond 
fid^  and  without  unfair  dealing,  shall  be  oj)ened  or  set  aside  merely  on  the 
fi^ronnd  of  undervalue ;  for  in  cases  of  this  class  there  is  a  presumption  of 
Sraud :  E,  Aylesford  v.  Morris,  8  Ch.  490 ;  and  what  is  set  aside  is  a  loan, 
not  a  purchase :  Beynon  v.  Cook,  10  Ch.  389,  392,  n. ;  Tyler  v.  Yates,  11  Eq. 
265,  276;  6  Ch.  665.  As  to  the  effect  of  the  Money  Lenders  Act,  1900 
(63  &  64  Y.  c.  51),  and  that  to  entitle  a  person  sued  by  a  money-lender  to 
relief  the  transaction  must  be  such  as  a  Court  of  Equity  would  deem 
-unconscionable,  see  Wilton  v.  Oabom,  (1901)  2  K.  B.  110. 

Svery  person  who  is  entitled,  either  absolutely  or  contingently,  to  any 
reversion  or  remainder  in  a  property  or  a  portion,  or  who  has  the  hope  of 
succession  to  the  property  of  an  ancestor  or  relative,  either  by  reason  of  his 
l>eing  the  heir  apparent  or  presumptive,  or  by  reason  merely  of  general  ex- 
pectation grounded  upon  the  position  in  life  of,  or  any  supposed  or  j)resumed 
affection  on  the  part  of  his  ancestor  or  relative,  is  an  expectant  heir  within 
llie   meaning  of  the  rule:  Beynon  v.  Cook,  10  Ch.  391,  n. ;  E,  Aylesford  v. 
M^arris,  8  (Si.  497;   Tyler  y,    Yates,   11  Eq.  265;  6  Ch.  665;   Tottenham  y. 
^EhnmeU,  14  W.  E.  3 ;  12  L.  T.  838 ;  10  Jur.  N.  S.  1070;  Re  8later*s  TrusU, 
1 1    Ch.  D.  227 ;  Nevill  v.  Snelling,  15  Ch.  D.  679 ;  Croft  v.  Graham,  sup, ; 
JTtMtnes  v.  Kerr,  40  Ch.  D.  449. 

It  is  not  necessary  that  there  should  be  any  actual  dealing  with  the  ex- 
peotant  or  reversionary  interest,  if  the  expectiuit  heir  be  in  fact  trusted  on 
-tlio  credit  of  his  expectations :  E,  Aylesford  v.  Morris,  8  Ch.  497 ;  Beynon  v. 
f:v*r>Jl%  10  Ch.  392,  n. ;  Nevill  v.  Snelling,  15  Ch.  D.  679. 

It  has  been  held  that  nO  relief  will  be  given  in  respect  of  dealings  with 
•nrox>erty  in  possession,  though  subject  to  an  annuity :  Webster  v.  Cook,  2  Ch. 
^42  ;  but  this  decision  has  been  doubted:  Y.-C.  8.  in  Tyler  v  Yates,  11  Eq. 
2T^  ;  and  was  not  followed  in  Helsham  v.  Barnett,  21  W.  E.  309 ;  or  in  Howley 
^.    Cook,  I.  E.  8  Eq.  570. 

^IThe  mere  fact  that  the  dealings  impeached  were  known  to  the  expectant's 
f^XMsSiy  or  friends,  or  that  he  had  professional  advice,  though  very  material 
disproving  the  combined  weakness  and  extortion  on  which  the  presump- 
of  fraud  depends,  is  not  sufficient  of  itself  (notwithstanding  the  words  of 
Brougham  in  King  v.  Hamlet,  2  My.  &  K.  456,  474)  to  prevent  rehef 

given :  Miller  v.  Cook,  10  Eq.  641,  647 ;  James  v.  Kerr,  40  Ch.  D.  449 ; 

j^^    Aylesford  v.  Morris,  8  Ch.  492  ;  Talbot  v.  Sianiforth,  IJ.  &  H.  484 ;  and 

6ugd.  y.  &  P.  277  ;  and  on  the  same  principle  the  age  of  the  expectant, 

gh  material,  is  not  conclusive :  Beynon  y»  Cookf  10  Ch.  389 ;  Tynte  y, 

•V"OL.  in.  7  ikc 
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Hodgey  2  H.  &  M.  287,  296;  and  see  ffeUham  v.  Bamett,  21  W.  B. 
Howley  v.  Cook,  I.  E.  8  Eq.  670. 

In  cases  not  ^within  the  Act  31  Y.  c.  4  (which  has  only  got  rid  of  the 
arbitrarv  rule  of  equity  as  to  value :  Roe  v.  Joyce,  29  L.  E.  Ir.  600J,  e.^., 
where  the  bargain  is  primd  facie  unreasonable,  the  onus  is  on  the  I)eh  A 
showing  that  uie  transaction  is  fair  ajid  righteous :  E.  Aylesford  v.  Mcfritj 
8  Oh,  496;  Webster  v.  Cook,  2  Ch.  642,  646;  Tynte  v.  Hodge,  2  H.  &M.  287; 
Talbot  V.  Staniforth,  1  J.  &  H.  484;  Aldborough  v.  Trye,  7  CI.  &  F,  436; 
Davia  v.  2).  of  Marlborough,  2  Sw.  139 ;  Bae  v.  «7bycc,  ^wp. ;  BrenehUii  y. 
iJur^nVw,  82  L.  T.  143. 

In  determining  whether  a  contract  is  a  hard  bargain,  the  point  to  he  con- 
sidered is  not  merely  the  quantum  of  the  consideration,  but  whether  one 
party  has  taken  an  imfair  advantage  of  the  other:  MiddUton  y.  JBrovH) 
47  L.  J.  Ch.  411 ;  and  see  Bees  v.  Se  Bemardy,  (1896)  2  Ch.  437;  Fryi. 
Lane ;  Whittet  v.  Bush,  40  Ch.  D.  312 ;  and  sup,  p.  2322. 

Accounts  settled  for  the  purpose  of  advances  on  post-obit  bonds,  or  meat* 
gages  of  reversionary  interests,  will  not  be  treated  as  settled  aooonnts :  Cr^fi 
V.  Graham,  2  D.  J.  &  S.  165;  6  Giff.  1 ;  TotUnham  v.  Green,  1  N.  E.  406; 
32  L.  J.  Ch.  201. 

Assignees  with  notice  of  securities  impeached  as  unconscionable  are  boasd 
by  the  equities  between  the  parties  to  the  original  dealing :  Tottenham  r. 
Green,  aup. ;  Nesbitt  v.  Berridge,  32  Beav.  482 ;  4  D.  J.  &  S.  46. 

Proceedings,^— Jj&chea  is  only  imputable  from  the  time  when  the  reversiooaiy 
or  expectant  interest  falls  into  possession:  Beynon  v.  Cook,  10  Ch.  388,  899; 
Beaddy  v.  Frendergast,  65  L.  T.  767 ;  66  L.  T.  790. 

Actions  of  this  class  are  treated  as  redemption  actions :  Peacock  v.  EtaM^ 
16  Yes.  612 ;  and  therefore  repayment  of  the  actual  consideration  is  directed 
with  interest— usually  at  £5  p.  c,  by  analogy  to  the  legal  rate :  E.  AyUsf*^ 
V.  MorHs,  8  Ch.  492;  Tyler  v.  Yates,  11  Eq.  265;  6  Ch.  665 ;  Miller  v.  Cook» 
10  Eq.  641 ;  James  v.  Kerr,  40  Ch.  D.  449 ;  and  see  Croft  v.  Graham, 
5  Giff.  1 ;  and  costs  have  been  allowed  to  the  Deft :  Miller  v.  Cook,  10  B}- 
641 ;  and  are  not  usually  allowed  to  the  Pit :  E,  Aylesford  y.  Mortis,  %  & 
492;  Tyler  v.  TaUs,  11  Eq.  265;  6  Ch.  665;  Croft  v.  Graham,  5  Giff.1; 
unless  he  has,  before  the  commencement  of  the  action,  offered  proper  t»iB9 
which  have  been  refused :  Beynon  v.  Cook,  10  Ch.  389 ;  Wyait  v.  Cook,  16 
W.  E.  602 ;  18  L.  T.  12 ;  or  unless  the  Deft  has  been  guilt v  of  fraud  or  mis- 
conduct :  Howley  v.  Cook,  I.  E.  8  Eq.  570 ;  and  in  d^&iiilt  of  payment  d 
principal  and  interest  and  costs,  if  allowed  to  the  Deft,  the  action  is  ^ 
missed  with  costs :  Croft  v.  Graham,  2  D.  J.  &  S.  166 ;  Benyon  v.  Fitf^t  J5 
Beav.  570,  578. 

Questions  of  unconscionable  bargain,  and  the  right  of  iacombranoers  t» 
hold  a  mortgage  and  further  charge  as  a  security  only  for  sums  actosST 
advanced,  in  cases  where  the  fund  is  in  Court,  have  been  raised  and  Mi" 
mined  on  petition  without  the  institution  of  an  action :  Be  Slater*4  Tnufts,  H 
Ch.  D.  227 ;  Leivis  v.  Hillman,  3  H.  L.  C.  607,  630. 


(lY.) — ^FRAUD  OK  KABITAL  BiaHTS. 

Settlement  set  aside  as  in  Ftxiud  of  Marital  Bights^  and  I\rtish  ti 

New  Settlement  declared, 

''  Declare  that  tlie  indenture  of  settlement,  dated  the  —  day  ol— 
in  the  pleadings  mentioned,  is  and  was  a  fraud  on  the  marital  li^Kls^ 
the  Pit ;  And  Let  the  Defts  J.  and  W.  {trustees)  (within  ftc)  d«fif« 
up  the  said  indenture  (to  the  Pit  D.)  to  be  cancelled,  and  delitv  ^ 
the  Pit  all  deeds  and  documents  relating  to  tiie  trust  property  ^fist- 
prised  in  the  said  indenture,  including  the  oounteipart  of  the  IfiM^ 
the  house  &c." — ^Account  of  rents  and  profits  against  I>Q(ffa  J.  aitd  V*  ( 
—Pit's  costs  to  be  taxed  and  paid  hj  Defts  other  than  Hie  Deft  '• 
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{wife) — ''  And,  by  consent  of  the  Pit,  Dedare  that  the  Pit  is  entitled 
to  the  rents  and  profits  of  the  said  house  during  his  life  ;  that  after  his 
death  the  Deft  F.  will  be  entitled  to  such  rents  and  profits  during  her 
life ;  and  that,  after  the  death  of  the  survivor  of  them,  such  house 
shall  go  according  to  their  joint  appointment,  and  in  default  of  such 
joint  appointment  according  to  the  appointment  of  the  survivor,  and 
in  default  of  such  last-mentioned  appointment  to  the  Deft  M.  {child  of 
Pit  and  F,).*' — ^Liberty  to  apply. — Dotcnes  v.  JenningSf  M,  E.,  17  March, 
1863,  A.  546  ;  32  Beav.  290. 

The  Pit  not  seeking  for  the  appointment  of  new  tnistees,  the  Court 
dedared  new  trusts  to  save  the  expense  of  a  fresh  deed.  It  appears  that  the 
trustees,  as  having  been  parties  to  the  fraud,  were  not  permitted  to  retain 
the  custody  of  the  title  deeds. 

As  to  the  jurisdiction  of  Equity  in  cases  of  this  kind,  see  Countess  of 
Strathmore  v.  BoweSy  1  L.  0.  Eq.  613. 

Fraudulent  misrepresentations  by  the  wife  as  to  her  chastity  when  pre- 
riously  married  are  not  such  a  fraud  on  the  husband  as  to  entitle  him  to  set 
aside  the  settiement  made  on  their  marriage:  J,  v.  J.^  53  L.  J.  Ch.  1014; 
51  L.  T.  537 ;  52  L.  T.  76. 


(v.)— ra^Xn)8  ON  CEBDITORS. 

1.  Conveyance  in  Fraud  of  Creditors  wholly  set  aside, 

''  DscuLBE  that  the  indenture  (of  settlement)  dated  &c.  in  the  plead- 
ings mentioned  is  fraudulent  and  void  as  against  the  creditors  of  A., 
the  bankrupt  in  the  pleadings  named ;  And  Let  the  Deft  P.  within  &c. 
deliver  up  l^e  said  indenture  to  the  Pits  C.  &c.  to  be  cancelled  \  And 
Xiet  an  account  be  taken  of  the  rents  and  profits  of  the  hereditaments 
&c.  comprised  in  the  said  indenture  received  by  the  Deft  P.  or  by  any 
otlier  person  &c. ;  And  Let  the  Deft  P.  within  (one  month)  after  the 
dArte  of  the  Master's  certificate  of  the  result  of  such  account,  pay  the 
l>alanoe,  if  any,  that  shall  be  certified  to  be  due  from  him  to  the  Pits 
O.  &c.,  as  the  trustee  of  the  property  of  A.,  a  bankrupt." — Defts  to 
pajr  Plf  B  costs  of  action. — "  But  in  ease,  on  taking  the  said  account, 
any  balance  shall  appear  to  be  due  to  the  Deft  P.,  Adjourn  further 
oonsideration  and  subsequent  costs." — Cazenave  v.  Pilkinyton,  M.  B., 
19  March,  1858,  A.  800. 


2.    The  like  in  Administration  Action — Inquiry  as  to  Acquiescence — 

Costs. 

"  DxGLABE  that  the  indenture  of  settlement  dated  &c.  in  the  plead- 
mentioned  is  fraudulent  and  void  as  against  the  creditors  of  the 
C. "; — 1.  Account  of  what  is  due  to  the  Pit  and  all  other 
4*xoditorg  &c. — 2.  ''  An  inquiry  whether  any  and  which  of  such  creditors 
to  or  acquiesced  in  the  said  indenture  dated  &c." — ^Usual 
ions  for  admon.— -Deft  P.  {trustee)  to  pay  Pit's  costs  of  action  (aa 
reen  party  and  party).— Adjourn  further  consideration  and  costs  of 
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Deft  0.  (admor)  and  of  Pit,  as  between  soir  and  dient,  beyond  his 
costs  as  between  party  and  party.— Liberty  to  apply. — Freeman  t. 
Pope,  V.-O.  J.,  17  Dec.  1869,  A.  3263 ;  9  Eq.  206;  affd.  6  Ch.  538. 

For  declaration  tbat  the  indentures  in  the  pleadings  mentioned  were 
fraudulent  and  void  as  against  the  Pit  and  the  other  creditors  of  the  tes- 
tator, and  that  the  property  comprised  therein  was  assets  for  the  payment 
of  the  testator's  debts,  see  Taylor  y.  Coenen,  Y.-O.  M.,  31  Jan.  1876,  B.  229; 
1  Ch.  D.  636 ;  Skarfy.  Soulby,  V.-O.  E.,  11  Nov.  1848,  B.  184 ;  16  Sim.  844; 
S.  a,  1  M.  &  G.  364. 


3»  Settlement  in  Fraud  of  Creditors  partially  set  aside. 

''  Deolabe  that  the  indenture  (of  settlement),  dated  &c.,  in  the  plead* 
ings  mentioned,  is  void  as  against  the  Pits  {liquidators)  and  the  other 
creditors  of  the  Deft  A. ;  And  Let  the  Defts  G.,  W.,  and  J.  {trusteti) 
join  and  concur  in  all  acts  and  things  necessary  for  making  the  pro- 
perty comprised  in  the  said  indenture  available  for  satisfying  the  claims 
of  the  Pits  and  all  other  the  said  creditors  of  the  Deft  A.,  as  shall  be 
directed  by  the  Judge  at  Chambers  in  case  the  parties  differ.'*— 
Liberty  to  the  Pits  to  apply  for  their  costs  out  of  the  assets  of  the  oo, 
in  the  winding-up. — Reese  River  Mining  Co,  y.  Atwell,  M.  B.,  1 1  Maidi, 
1869,  B.  681 ;  7  Eq.  347 ;  following  BoU  v.  Smith,  21  Beav.  511. 

For  decree  in  admon  suit,  declaring  that  gifts  of  chattels  and  monejr,  aiid 
a  settlement,  were  fraudulent  and  void  as  against  the  creditors  of  an  intes* 
tate,  and  that,  as  between  the  Defts,  the  funeral  and  admon  expenses  and 
the  Pit's  costs  ought  to  be  borne  by  the  Defts,  other  than  the  trustee  of  tilt 
settlement,  rateaoly  in  proportion  to  the  amount  or  value  of  the  eevetil 
gifts  to  them  respectively,  and  of  their  respective  interests  under  the  a^tle- 
ment,  without  prejudice  to  the  right  of  the  JPlts  to  enforce  the  decree  against 
all  or  any  of  the  Defts,  and  against  all  or  any  part  of  the  estate  of  the  in- 
testate, as  they  might  be  advised,  see  Cornish  v.  Clarke  M.  B.,  4  May,  1872, 
A.  1454  ;  14  Eq.  184,  settled  by  the  Court. 

For  judgment  declaring  bond  void  as  against  Pit  and  all  oth^  crediton, 
if  any,  directing  account  of  what  due  from  estate  of  debtor  to  Pit  Qiot 
exceeding  penalty  of  bond)  and  other  creditors,  if  any,  and  declaring  tbti 
property  conveyed  was  liable  to  make  good  amounts  which  should  be  c^iijlei 
to  be  due  on  taxing  account,  see  Re  Maddever,  Three  Towne  Banking  Co*  T. 
if.,  4  June,  1883,  B.  1213;  27  Ch.  D.  623,  C.  A. 


4.  Settlement  in  Fraud  of  Creditors  set  aside^  except  as  to  Moriffag^ 
without  Notice^  of  Interest  thereunder — Consequential 


DfiCLABE  that  the  indenture  of  settlement  in  the  pleadings  mentioofed, 
dated  &c.,  and  made  between  &c.,  is  void  as  against  the  Pits  and  mU 
other  the  creditors  (if  any)  of  the  Deft  G.,  except  as  to  the  revBTsraiiazy 
life  interest  of  the  Deft  G.  thereunder,  which  has  been  mortgaged  to 
the  Deft  8.  And  declare  that  the  hereditaments  at  8.,  and  the  polkv 
of  assurance  upon  the  life  of  the  said  G.  in  the  P.  Listitutioa, 
bonuses  thereon  comprised  in  the  said  indenture,  are  liable  to 
good,  first,  to  the  Deft  8.  the  amount  of  the  said  reversionary 
interest  of  the  Deft  G.  and  the  costs  of  the  Deft  S.  of  this  actio% 
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seoondlj,  to  the  Pits  their  costs  of  this  action ;  and  that,  subject  as 
aforesaid,  the  said  hereditaments  at  S.  are  liable  to  make  good,  firstly, 
the  amount  which  shall  be  found  to  be  due  to  the  Pits  under  the 
account  hemnafter  directed;  and,  secondly,  the  amount  which  shall 
be  found  to  be  due  to  the  other  creditors  (if  any)  of  the  Deft  G.  under 
such  account,  and  that,  subject  as  aforesaid,  the  said  policy  and 
bonuses  are  liable  to  make  good  the  balance  of  the  amounts  which 
shall  be  found  due  as  aforesaid  to  the  Pits  and  the  other  creditors  (if 
any)  of  the  Deft  G.  pari  passu.  Directions  for  sale  of  hereditaments 
and  policy,  and  for  payment  of  purchase-money  into  Court.  Inquiry 
as  to  Talue  of  reversionary  life  interest,  and  account  of  what  is  due  to 
Pit  and  other  creditors. — ^Adjourn  further  consideration. — Halifax  Joint 
Stock  Bank  y.  GUdhitty  Kay,  J.,  8  Not.  1890,  A.  1624;  S.  C,  (1891) 
1  Oh.  31. 


5.  8ah  in  Consideration  of  an  Annuity  to  Wife  set  aside^  with 

Consequent  Relief. 

JD.  assigned  his  business,  goodwill,  and  office  furniture  to  W.,  in  oon- 
eration  of  a  bond  given  by  W.  to  K.,  as  trostee,  for  securing  payment  of 
an  annuity  of  £100  to  H.,  the  wife  of  D.,  for  her  separate  use,  and  after  her 
death  to  D.,  with  provisions  for  commuting  at  any  time.  Pits  were  judg- 
ment creditors  of  D.    The  bond  was  in  D.'s  custody.] 

''  Declaee  that  the  provision  made  in  the  condition  of  the  bond  of 
the  Deft  W.  for  payment  of  an  annuity  of  £100  to  the  Deft  H.,  the 
wife  of  the  Deft  D.,  is  fraudulent  and  void  as  against  the  Pits,  judg- 
ment creditors  of  the  Deft  D. ;  and  that  as  between  the  Pits  and  the 
Defts  D.  and  H.,  his  wife,  the  said  annuity  of  £100  ought,  during  the 
life  of  the  said  H.,  to  be  paid  to  the  Pits  in  satisfaction  of  their  judg- 
ment debts  and  costs,  as  hereinafter  mentioned." — Costs  of  Deft  "W.  to 
be  taxed  and  paid  by  the  Pits. — '^  And  Let  the  Deft  D.  deliver  up,  on 
or  before  the  —  of  — ,  the  bond  in  the  pleadings  mentioned,  dated 
ftc,  to  the  Deft  K.,  as  a  trustee  for  the  Pits,  until  satisfaction  of  their 
jnd^rment  debts  and  costs;  And  Let  the  said  Deft  K.  deposit  such  bond 
with  the  proper  officer  in  the  Central  Office,  Eoyal  Courts  of  Justice ; 
And  on  his  so  depositing  the  same,  tax  the  said  Deft  his  costs  of  this 
action  ;  And  Let  the  same,  when  taxed,  be  paid  to  the  said  Deft  K. 
bj  the  Pits,  without  prejudice  to  the  said  Deft  retaining  his  costs  of 
this  action,  to  be  taxed  &c.  as  between  solr  and  client,  out  of  any 
money  to  be  recovered  on  the  said  bond. — ^Tax  the  Pits  their  costs  of 
this  action ;  And  Let  the  Deft  D.  pay  to  the  Pits  N.  and  C.  their 
said  costs  when  taxed,  and  also  the  costs  which  shall  be  paid  by  the 
Pits  to  the  Defts  K.  and  W.,  as  hereinbefore  directed ;  and  in  default 
of  lus  so  paying  the  same,  the  Pits  are  to  be  at  liberty  to  add  such 
eosts    to  their  judgment  debts."— Liberty  to  the  Pits  to  apply  in 
Qbam'bers  respecting  putting  the  bond  in  suit. — Liberty  to  the  Deft 
jC^  to  Apply  ^  to  any  charges  and  expenses  properly  incurred  by  him, 
not  being  oosts  in  the  suit. — ^Liberty  to  apply  generally. — See  NeaU  v. 
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Day,  V.-O.  W.,  23  Nov.  1868,  B.  562 ;  4  Jur.  N.  S.  1225;  28L- J.Ch. 
45  ;  7  W.  E.  45 ;  Bottled  by  the  Court. 


NOTES. 
JUKIBDICnON. 

By  the  Bankruptcy  Act,  1883,  s.  102,  the  Courts  having  junadiction  in 
bankruptcy  (i.e.,  the  High  Court  and  County  Courts,  s.  92),  have  fall 
power  to  decide  all  questions  whatsoever,  whether  of  law  or  fact,  which  max 
arise  in  any  case  of  bankruptcy  coming  within  their  cognizance,  or  which  they 
may  deem  expedient  or  necessary  to  decide  for  the  purpose  of  doing  complete 
justice,  or  making  a  complete  distribution,  in  any  such  case. 

The  corresponmng  sections  of  the  Act  of  1869  (ss.  65,  66  and  72]  did  not 
enable  the  Court  of  JBankruptcy  to  draw  oompulsorily  within  the  sphere  of 
its  jurisdiction  property,  or  the  owners  of  property,  not  vested'in  the  tnutee, 
and  not  originally  subject  to  the  admon  in  bankruptcy :  Be  Motion,  Manle  t. 
Davis f  9  Ch.  192,  210 ;  nor  matters  which  merely  had  their  inception  in 
-bankruptcy:  Exj^,  LyonSf  7  Ch.  494;  nor  ought  that  Court  to  exercise  its 
discretionary  jurisdiction  as  to  setting  aside  settlements  under  the  Statute  ol 
Eliz.,  where  serious  questions  of  character  and  a  large  amount  of  propertr 
were  involved ;  Exp.  Pricey  Re  Roberts,  21  Ch.  D.  553,  C.  A. 

The  debtor  and  creditors,  the  trustees,  the  assets  and  the  mode  of  ad- 
ministering them,  and  some  classes  of  transactions  which  under  sfdfxX 
clauses  of  the  Acts  might  be  specially  dealt  with  as  regards  third  partial 
were  subject  to  the  jurisdiction ;  but  demands  against  strangers  to  the  bank- 
ruptcy  could  not  be  prosecuted  in  a  Court  of  Bankruptcy :  EUi^  y.  Silhtf^  8 
Ch.  83,  86 ;  unless  by  their  acts  or  otherwise  they  submitted  to  the  jnni- 
diction:  Exp.  Anderson,  5  Ch.  473;  Ellis  v.  SUber,  8  Ch.  87;  and  see 
Tanqwray  v.  Bowles,  14  Eq.  151. 

FOBK  OF  JUDG2ICENT. 

In  actions  of  this  nature  the  deed  impeached  is  usually  dedared  fraodnlent 
and  void  as  against  creditors,  with  or  without  directions  for  canc^Uation;  the 
operation  of  the  statute  13  Eliz.  c.  5,  or  of  the  Bankruptcy  Act,  being  treatod 
as  sufficient  in  itself  without  directions  for  reconveyanoes  or  reaasignmentB: 
Cazenove  v.  Pilkington,  Form  1,  sup.  p.  2345  ;  Freeman  v.  Pope,  9  Bq.  206; 
5  Oh.  638,  Form  2,  sup.  p.  2345 ;  Bmith  v.  Hurst,  10  Ha.  30. 

Where  the  deed  is  only  set  aside,  so  far  as  may  be  neoessaxy  for  the 
payment  of  the  Pit  or  other  creditors,  the  word  '*  fraudulent "  has  bea 
omitted :  French  v.  F.,  6  D.  M.  &  G.  95;  BoU  v.  Smith,  21  Beav.  511,  517; 
and  the  grantees  or  trustees  under  it  have  been  directed  to  make  the  pro- 
perty comprised  in  it  available  to  meet  the  demands  of  the  creditors :  Beat 
River  Co.  v.  Ativell,  7  Eq.  347,  Form  3,  sup.  p.  2346;  Bott  v.  Smith,  sup. 

Where  the  assignment  was  imi>eached  in  a  creditor's  action  for  admon  and 
the  fund  invested  on  mortgages  was  still  under  the  control  of  the  Bsago». 
the  Court,  on  motion  in  the  action,  exacted  an  undertaking  from  her  not  to 
receive  the  moneys  secured  by  the  mortgages,  so  far  as  they  represented  tbt 
property  assigned,  in  fraud  of  creditors,  and  not  to  deal  with  me  mor^ages 
except  with  the  sanction  of  the  Court:  Re  Mouat;  Kingston  Cotton  JftiiiT. 
Mouat,  (1899)  1  Ch.  831. 


FSAT7DS  UimEB  13  ELIZ.  0.  5. 

Deeds  void  under  the  Statute.1 — ^The  Fraudulent  Conveyances  Act  HTl 

il3  Eliz.  c.  5),  declares  void  all  deeds  and  assurances  made  with  intent  to 
elay,  hinder,  or  defraud  creditors  and  others  of  their  just  and  lawful  acti<M 
debts,  suits,  and  accounts. 

Where  the  deed  impeached  is  voluntary,  it  is  now  settled  thftt  an  inteat  to 
.defraud  will  be  infmed,  if  after  deducting  the  property  oonapriBed  in  ^ 
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deed  sufficient  available  assets  are  not  left  for  the  payment  of  the  grantor*s 
debts,  or  if  the  grantor  at  the  time  of  its  execution  contemplates  doing  any- 
thing which  may  lead  to  insolvency :  Freeman  v.  Popey  5  Ch.  538 ;  Mackay 
V.  Douglas,  14  ±lq.  106;  Jenkins  v.  Vaughan,  3  Drew.  419;  Townsend  v. 
Westacott,  2  Beav.  340 ;  Exp.  Bussell,  Be  Butterworth,  19  Ch.  D.  688,  C.  A.  : 
En^.  Mercer,  Be  Wise,  17  Q.  B.  D.  290,  C.  A. ;  and  see  Be  Carl  Hirth,  (1899) 
1  Q.  B.  612,  C.  A.,  where  a  transfer  of  a  trader's  business  to  a  ''  one-man 
companv  in  consideration  of  fully  paid-up  shares,  and  of  the  co.  undertaking 
to  pay  his  debts,  was  held  void  as  agamst  the  trustee  in  his  bankruptcy 
grounded  on  an  anterior  act  of  bankruptcy. 

The  life  estate  of  the  settlor  under  the  settlement  ought  to  be  taken  into 
account :  Be  Lowndes,  18  Q.  B.  D.  677. 

The  mere  fact  of  some  debts  remaining  unpaid  at  the  date  of  the  deed  is 
not  enough  to  avoid  it :  Kent  v.  Biley,  14 1^.  190 ;  Skarf  v.  Soulhy^  1  Mac.  &  G. 
364 ;  Townsend  v.  WestacoU,  2  Beav.  340,  344 ;  Be  Johnson,  Oolden  v.  Qillam, 
20  Ch.  D.  389,  C.  A. ;  the  dicta  in  SpireU  v.  Willmvs,  3  D.  J.  &  S.  293,  302, 
not  being  followed  to  their  full  extent :  see  per  Giffard,  L.  J.,  in  Freeman  v. 
Pope,  5  Ch.  o44. 

So,  too,  the  mere  fact  of  subsequent  insolvency,  not  resulting  from  the 
deed,  or  from  anything  contemplated  at  the  time  of  its  execution,  is  not 
enough  to  avoid  it :  HoUoway  v.  Millard,  1  Madd.  414 ;  Y.-C.  M.,  in  Mackay 
V.  Douglas,  14  £q.  121 ;  and  where  all  existing  debts  are  paid  and  the  settlor 
retains  an  income  sufficient  for  all  reasonable  requirements,  the  settlement 
cannot  be  avoided  merely  because  some  years  afterwards  it  has  the  effect  of 
defeating  or  delaying  subsequent  creditors  of  the  settlor:  Be  Lane-Fox, 
(1900)  2  Q.  B.  508;  but  when  the  grantor  becomes  insolvent  soon  after  its 
execution,  the  onus  is  upon  him  of  showing  not  merely  that  he  was  solvent 
at  ihQ  date  of  the  deed,  but  that  he  was  in  a  position  to  execute  it :  Crossley 
V-  ElwH/rthy,  12  Eq.  158;  and  see  Taylor  v.  Coenen,  1  Ch.  D.  636. 

Where  the  deea  impeached  is  supported  by  valuable  consideration,  an 
actual  intent  to  defraua  or  delar  cremtors,  or  a  particular  creditor,  must  be 

rx>ved :  per  Giffaid,  L.  J.,  in  Freeman  v.  Pope,  5  Ch.  545 ;  Holmes  v.  Penney, 
K.  &  J.  90;  Harman  v.  Bichards,  10  Ha.  81,  89;  Thompson  v.  Webster, 
4  D.  &  J.  600 ;  Be  Johnson,  Oolden  v.  Qillam,  20  Cb.  D.  389,  C.  A. ;  Schreiber 
V.  Dinhel,  54  L.  J.  Ch.  241 ;  Godfrey  v.  Poole,  13  App.  Ca.  497,  P.  C. ;  and 
the  waiver  by  a  wife  of  her  equity  to  a  settlement  may  be  a  good  considera- 
tion ;  Be  Home,  54  L.  T.  301. 

A  deed  providing  for  the  carrying  on  of  the  settlor's  business,  and  exclud- 
ing^ non-assenting  creditors  from  receiving  dividends,  was  held  void  under 
the  statute  as  being  intended  to  prevent  creditors  from  exercising  their  ordi- 
nary rights:  Spencer  v.  Slater,  4  Q.  B.  D.  13;  secus,  where  the  primary 
object  of  the  deed  was  the  realization  of  the  business :  Boldero  v.  London  and 
Westminster  Discount  Co.,  5  Ex.  D.  47. 

The  deed  must  comprise  property  which  may  be  taken  in  execution: 
Rider  v.  Kidder,  10  Ves.  360;  Dundas  v.  Dutens,  1  Ves.  196;  Sims  v.  Thomas, 
12  Ad.  &  E.  536;  and  therefore,  since  the  Judgments  Act,  1838  (1  &  2  Y. 
c.  110),  assignments  or  gifts  of  money,  notes,  stock,  or  choses  in  action  are 
withm  the  ^tute :  Barrack  v.  M*Cullock,  3  K.  &  J.  110;  Stokoe  v.  Cowan, 
29  Beav.  637 ;  French  v.  F.,  6  D.  M.  &  G.  95 ;  Neale  v.  Day,  4  Jur.  N.  S. 
1225 ;  28  L.  J.  Ch.  45 ;  7  W.  E.  45 ;  Form  5,  sup.  p.  2347. 

In  order  to  set  aside  a  settiement  made  in  consideration  of  marriage,  it  is 
necessary  to  prove,  not  merely  that  the  husband  waa  embarrassed  and  that 
the  wife  had  notice  of  his  difficulties :  Eraser  v.  Thompson,  1  Gifl.  49 ;  Cam- 
pion V.  Cotton,  17  Yes.  264  ;  but  that  the  marriage  was  a  part  of  the  scheme 
to  defeat  and  delay  the  creditors,  and  was  not  contracted  bond  fide :  Bulmer 
▼.  Hunter,  8  Eq.  46;  Columbine  v.  Penhall,  1  Sm.  &  G.  229;  Be  Pennington, 
Exp.  Cooper,  59  L.  T.  774 ;  W.  N.  (88)  205 ;  5  Times  L.  E.  29 ;  5  Morrell, 
268 ;  and  see  Kevan  v.  Crawford,  6  Ch.  D.  29,  C.  A. ;  secus,  in  the  case  of 
Toluntary  limitations  contained  in  a  marriage  settiement :  Smith  v.  Cherrill, 
4  £q.  390. 

Sect.  5  of  13  Eliz.  c.  5,  excepts  from  the  operation  of  the  Act  interests 
lawfully  conveyed  upon  good  consideration  and  bond  fide  to  persons  having 
no  notice  of  any  fraud.  This  indudee  a  purchaser  of  any  interest,  whether 
logaX  or  equitable,  derived  under  the  settlement  itself :  Halifax  Banking  Co. 
T.  QUdhiU,  (1891)  1  Oh.  31. 
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Deeds  void  under  Law  of  BaiHeruptcy,'] — Deeds  and  assurances  void  under 
the  statute  are  usually,  but  not  necessarily,  void  as  acts  of  bankruptcy,  or 
as  acts  of  fraudulent  preference;  the  chief  difference  between  the  statute 
and  the  general  bankrupt  law  being  that  the  statute  does  not  invalidate 
transactions  in  consideration  of  antecedent  debts,  or  for  the  benefit  of  one 
creditor  in  preference  to  others,  and  in  cases  under  the  statute  it  is  imma- 
terial whetner  tiie  whole,  or  what  part,  of  the  grantor's  property  has  been 
decdt  with,  or  whether  the  time  within  which  the  transaction  might  be 
impeached  as  an  act  of  bankruptcy,  or  of  fraudulent  preference,  has  elapsed 
or  not :  Alton  v.  Harrison^  4  Oh.  622 ;  Allen  v.  Bennett^  5  Ch.  577  ;  Bolderu 
V.  London  and  Westminster  Discount  Co.y  5  Ex.  D.  47;  Estvnck  v.  Caitiund,  5 
T.  R.  424 ;  and  see  1  Sm.  L.  C.  17. 

On  the  question  what  assurances  are  void  independently  of  the  statute  u 
acts  of  bankruptcy  or  under  the  Bankruptcy  Act,  1883,  s.  47  (replacing 
sect.  91  of  the  Act  of  1869),  see  Bobson,  pp.  167  etseq.;  May  on  "  Fraudulent 
and  Voluntary  Dispositions,"  2nd  ed.,  Fart  IT. ;  Be  Iluxtahle^  2  Ch.  D.  54, 
0.  A. ;  and  as  to  the  retrospective  effect  of  the  section,  Exp.  Todd,  Be  Ashcrojt, 
19  Q.  B.  D.  186,  0.  A. 

According  to  the  true  construction  of  sect.  47  of  the  Bankruptcy  Act,  1883, 
a  voluntary  settlement  is  not  void  against  the  settlor's  trustee  in  bankruptey 
from  its  date,  but  is  only  void  against  the  trustee  from  the  time  when  his  titw 
accrues:  Be  Carter  and  Kenderdine,  (1897)  1  Ch.  776,  C.  A.,  overruling  Be 
Briggs  and  Spicer,  (1891)  2  Ch.  127  (where  it  was  held  that  as  purchaaen 
from  the  trustees  of  a  settlement  are  *^  parties  claiming  under  the  settle- 
ment "  within  sect.  47  of  the  Act  of  1883,  a  title  by  the  settlor  oonveyinff, 
and  the  purchasers  paying  the  money  to  the  trustees  by  his  direction,  oouSi 
not  be  forced  on  a  purchaser) ;  and  see  Noyes  v.  Paterson,  (1894)  3  Ch.  267. 

In  order  to  constitute  a  *' purchaser  in  good  faith"  within  sect.  47,  it  is 
sufficient  if  there  be  ^od  f  aitn  on  the  part  of  the  purchaser ;  it  is  not  neces- 
sary that  both  parties  to  the  transaction  should  act  in  good  faith;  and 
therefore  a  post-nuptial  settlement  comprising  property  of  the  wife  who  has 
no  notice  of  any  fraudulent  intention  on  the  husoand's  part  is  not  void  under 
the  section:  Mackintosh  v.  Pogose,  (^1895)  1  Ch.  506;  and  see  Be  Tetley,  66 
L.  J.  Q.  B.  Ill ;  75  L.  T.  166;  W.  N.  (96)  86. 

The  word  ** settlement"  in  sect.  47  of  the  Bankruptcy  Act,  18S3,  means 
such  a  conveyance  or  transfer  by  the  donor  as  contemplates  the  retention  cl 
the  property  by  the  donee,  either  in  its  original  form  or  in  such  a  form  that 
it  can  be  traced,  and  does  not  extend  to  a  conveyance  or  transfer  of  property 
which  cannot  be  traced,  and  therefore  a  gift  of  money  to  be  employed  in  a 
business,  or  in  the  purchase  of  a  business,  the  business  itself  not  being 
settled,  is  not  a  settlement  within  the  section :  Be  Plummer,  (1900)  2  Q.  & 
790,  C.  A. ;  approving  Be  Player ,  Exp,  Harvey ^  15  Q.  B.  D.  682 ;  ««c««,  a 
gift  of  personal  property  without  restricting  the  donee's  power  of  alienatioa, 
but  with  intention  that  the  donee  shall  use  or  retain  the  property  for  an 
indefinite  time :  Be  Tankard,  ^1899)  2  Q.  B.  57. 

In  the  case  of  a  life  policy,  tne  payment  of  a  premium  is  not  to  be  regarded 
as  a  separate  transaction  securing  a  certain  part  of  the  money  assured,  and 
therefore  the  payment  of  a  premium  by  a  settlor  in  continuation  of  previoas 
similar  payments  is  not,  per  «c,  a  **  settlement"  within  the  Act:  Be  tfarrimm 
and  Ingram,  Exp,  Whinney,  (1900)  2  Q.  B.  710,  C.  A. 

As  to  the  effect  generally  of  trusts  determinable  on  bankruptcv  or  aliena- 
tion, see  Lewin,  108  et  sea, ;  and  that,  in  general,  the  date  of  tiie  act  of 
bankruptcy  rather  than  that  of  the  adjudication  is  the  jxunt  of  time  to  be 
re^rded,  see  Montejiore  v.  Guedalla,  (1901)  1  Ch.  435. 

Damages  awarded  to  the  husband  in  a  divorce  suit  by  him  are  not  his 
'*  property  "  within  the  meaning  of  the  section :  Be  Stephetison,  Exp.  Brovm^ 
(1897)  1  Q.  B.  638. 

A  declaration  of  trust  has  been  held  not  to  be  within  sect.  4,  sub  sect,  1, 
providing  that  a  debtor  commits  an  act  of  bankruptcy  if  he  makes  a  frandn- 
lent  **  conveyance,  gift,  delivery,  or  transfer  of  his  property : "  Be  5/Nidhmus 
Exp,  Foley,  24  Q.  B.  D.  728,  C.  A. ;  but  see  i?c  Hughes,  Exp.  Hughes^  ;i8«J 
1  Q-  B.  595,  C.  A.,  where  assignment  of  all  property  excejjt  leaseholds,  ooo^M 
wiili  declaration  of  trust  as  to  leaseholds  was  held  to  be  within  the  sub-aectian. 

A  settlement  of  a  man's  own  property  on  himself,  with  a  limitation  over 
on  assignment  which  takes  effect  pnor  to  bankruptcy,  is  void :  Exp.  SttpJkent^ 
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3  Oh.  D.  807 ;  Eot^.  Jay^  Re  Harrison,  14  Oh.  D.  19,  C.  A. ;  Higginlotham  v. 
HdiM,  19  Ves.  88;  Re  Holland,  Qregg  v.  H,  (1901)  2  Ch.  145;  aems,  on 
marriage,  with  a  limitation  over  in  favour  of  his  wife  and  children  (who  are 
purchasers  for  value) :  Re  Detmold,  D,  v.  i>.,  40  Ch.  D.  585 ;  Knight  v.  Browne^ 
i  Jur.  N.  S.  894;  9  W.  B.  515;  4  L.  T.  206;  Brooke  v.  Pearson,  27  Beav. 
181 ;  or  to  the  extent  to  which  property  of  the  wife  has  been  received  by 
the  husband,  and  included  in  the  settlement:  Mackintosh  v.  Pogose,  (1895) 
1  Oh.  505 ;  and  a  settlement,  merely  in  execution  of  a  power,  of  property  not 
belonging  to  the  settlor,  is  not  within  the  rule :  Re  Ashhy,  Exp,  Wreford, 
(1892)  1  a  B.  872. 

A  contract  containing  a  power  to  control  the  user  after  the  date  of  a  bank- 
ruptcy of  property  then  vested  in  the  bankrupt,  and  a  deed  by  which  a  man 
about  to  become  bankrupt  intentionally  withdraws  all  his  property  from  the 
legal  process  which  his  creditors  are  entitled  to  enforce,  are  invalid  imder 
the  statute,  or  as  being  in  fraud  of  the  bankruptcy  law :  Exjp,  Barter,  Eon>, 
Blade,  Re  Walker,  26  Ch.  D.  510,  C.  A. ;  Exp,  Chaplin,  Re  Sinclair,  26  Ch.  D, 
319,  C.  A. 

A  voluntary  settlement  which  is  **  void  against  the  trustee  "  in  bankruptcy 
of  the  settlor  under  sect.  47  is  void  for  all  purposes,  and  does  not  entitle  the 
trustee  to  stand  in  the  place  of  the  beneficiary  so  as  to  defeat  a  prior  title : 
Be  Famham,  (1895)  2  Oh.  799,  C.  A. ;  Sanguinetti  v.  Sttuihey's  Banking  Co., 
(1895^  1  Ch.  176 ;  but  the  avoidance  only  operates  to  the  extent  of  the  debts 
and  tne  costs  of  the  bankruptcy :  Re  Sims,  Sheffield  v.  Prince,  45  W,  E.  189. 

And  generally  as  to  settlements  void  as  being  in  fraud  of  the  bcuikruptcy 
law,  see  Exp,  Jay,  sup, ;  Re  Home,  54  L.  T.  301 ;  Bobson,  143  ei  seq, ;  Wms, 
on  Bank.  230  et  seq, ;  Lee  &  Wace,  358  et  seq. 

Proceedings  to  set  aside  Deed,'] — An  action  to  set  aside  a  deed  as  fraudu- 
lent under  the  statute  may  be  commenced  either  by  the  trustee  in 
bankruptcy  of  the  grantor,  who  sufficiently  represents  the  creditors  for 
the  purposes  of  the  action  :  Holmes  v.  Penney,  3  K.  &  J.  90,  104 ;  Kent 
V.  Riley,  14  Eq.  190 ;  Ware  v.  Gardyier,  7  Eq.  317 ;  or  if  there  has  been 
no  adjudication  in  bankruptcy,  by  a  creditor  suing  on  behalf  of  all  the 
creditors  of  the  grantor :  Reese  River,  die,  Co,  v.  Atwell,  7  Eq.  347 ;  Mackay 
▼.  Douglas,  14  Eq.  106 ;  and  see  Adame*  v.  Hallett,  6  Eq.  468 ;  though  his 
debt  is  subsequent  to  the  date  of  the  deed,  and  it  is  not  shown  that  any  debts 
prior  to  its  execution  remain  unpaid:  Taylor  v.  Coenen,  1  di.  D.  636; 
Afackay  v.  Douglas,  14  Eq.  106;  Freeman  v.  Pope,  5  Ch.  538;  Ware  v. 
Gardner,  7  Eq.  317  ;  Jenkins  v.  Vaughan,  3  Drew.  419 ;  or  though  his  debt 
is  due  on  a  voluntary  post-obit  bond:  Adames  y.  Hallett,  6  Eq.  468; 
but  if  during  the  action  the  creditor  becomes  debtor  to  the  grantor  on  a 
balance  of  account,  the  action  cannot  be  maintained:  White  v.  Witt,  24 
W.  B.  727. 

It  was  held  before  the  commencement  of  the  Jud.  Acts  that  a  creditor 
neod  not  obtain  a  judgment  at  law  against  the  grantor  before  proceeding  to 
impeach  a  deed  under  the  statute,  or  to  obtain  any  lien  or  charging  order  on 
stock  or  shares  comprised  in  it :  Reese  River,  &c,  Co.  y.  Atwell,  7  Eq.  347 ; 
Ooiihmith  V.  Russell,  5  D.  M.  &  Q.  547. 

The  right  of  the  creditor  to  set  aside  such  a  deed  being  le&;al,  mere  delay 
in  taking  proceedings  is  no  defence,  though  the  Pit  knew  of  the  facts,  and 
g^ves  no  good  reason  for  the  delay :  Re  Maddever,  Three  Towns  Bkg,  Co,  v. 
ilf.,27Ch.  D.  523,  C.  A. 

Where  a  deed  is  set  aside  as  fraudulent  under  the  statute,  trustees  under 
it  will  be  ordered  to  pay  costs  if  they  have  actively  upheld  it:  Mackay  y. 
Douglas,  14  Eq.  106;  Freeman  v.  Pope,  5  Ch.  538  ;  9  Ea.  206,  Form  2,  sup. 
p.  2345 ;  or  have  made  the  action  necessary  by  their  conduct :  Tanaueray  y. 
Bowl^f  14  Eq.  151 ;  and  it  has  been  held  thiat  the  utmost  that  uie  Court 
can  do  for  them  is  not  to  order  them  to  pay  costs :  Elsey  v.  Cox,  26  Beav. 
95  ;  Crossley  y.  Elworthy,  12  Eq.  158;  and  see  decree  in  Cornish  v.  Clark, 
14  £q.  184,  sup,  p.  2346;  per  contra,  Thompson  v.  Milligan,  18  L.  T.  809. 

ooiiPosmoN-— cbeditob'b  deed. 

The  essence  of  a  composition  arrangement  is  equality  between  the  creditoi's; 
and  therefore  a  creditor  who  has  executed  a  deed  is  entitled  to  repudiate  if 
be  afterwards  disooyers  that  others  haye  been  induced  to  execute  oy  means 
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.  of  a  secrat  bargain  for  a  payment  in  excess  of  the  oomposition :  Exp,  Milntr^ 
Re  M.y  15  a  B.  D.  605,  C.  A. ;  Dauglish  v.  Teunent,  L.  E.  2  a  B.  49 ;  Knight 
V.  Hunt,  6  Bing.  432 ;  Exp.  Barrow,  Be  Andrews,  18  Ch.  D.  464,  C.  A- ; 
though  made  at  the  expense  of  a  third  party,  and  after  the  creditor  hiTnuftlf 
had  executed :  Exp,  Miiner,  sup. 

And  the  creditor  receiving  a  secret  benefit  releases  his  debt  absolutely,  and 
forfeits  all  right  to  the  composition :  Be  Harvey y  Exp,  Phillips,  W.  N.  (88)  88. 

Incumbrancers  who  claimed  priority  over  creditors  and  failed,  were  not 
allowed  afterwards  to  execute  and  take  the  benefit  of  a  creditors'  deed :  Be 
Meredith,  M,  v.  Facey,  29  Ch.  D.  745. 

And  as  to  compositions  in  bankruptcy,  see  the  Bankruptcy  Act,  1890  (53 
&  54  V.  c.  71),  s.  3. 

By  the  Deeds  of  Arrangement  Act,  1887  (50  &  51  Y.  c.  57),  s.  4,  the 
expression  **deed  of  arrangement"  is  to  include  *'any  of  the  following 
instruments,  whether  under  seal  or  not,  made  by,  for,  or  in  respect  of  the 
affairs  of  a  debtor  for  the  benefit  of  his  creditors  generally  (otherwise  than 
in  pursuance  of  the  law  for  the  time  being  in  force  relating  to  bankruptcy), 
that  is  to  say,  an  assignment  of  property ;  a  deed  of  or  agreement  for  a 
composition,"  and  certain  other  mstxuments  in  cases  where  creditors  of  a 
debtor  obtain  any  control  over  his  property  or  business.  A  deed  of  arrange- 
ment is  to  be  void  unless  registered  within  seven  clear  days  after  the  first 
execution  thereof  by  the  debtor  or  any  creditor,  where  the  execution  takes 
place  in  England  or  Ireland  (s.  5).  The  Act  prescribes  the  manner  of  regis- 
ti'ation,  and  constitutes  the  Kegistrar  of  Bills  of  Sale  in  England  and  Ireland 
respectively  registrar  for  the  purposes  of  the  Act  (s.  8) ;  and,  in  England, 
the  Bills  of  Sale  Department  of  the  Central  Office  of  the  Supreme  Court  of 
Judicature  is  the  office  for  registration.  Under  this  Act  Rules  of  Court  have 
been  made  for  the  purpose  of  carrying  the  Act  into  effect.  The  Act  does  not 
extend  to  assignments  in  favour  of  creditors  executed  by  foreign  debtors : 
Dulaney  v.  Merry,  (1901)  1  K.  B.  536. 

ACTS  OF  FBATTDULEirr  PBEFERENCS. 

By  the  Bankruptcy  Act,  1883,  s.  48,  every  conveyance  or  transfer  ol 
property,  or  charge  thereon  made,  every  payment  made,  every  obligation 
mcurred,  and  every  judicial  proceeding  taken  or  suffered  by  any  person 
unable  to  pay  his  debts  as  they  become  due  from  his  own  money  in  favour 
of  any  creditor,  with  a  view  of  eiving  such  creditor  a  preference  over  the 
other  creditors,  is,  if  the  debtor  become  bankrupt  within  three  months  after 
the  date  thereof,  to  be  deemed  fraudulent  and  void  as  against  the  trustee  in 
bankruptcy ;  but  the  section  does  not  affect  the  rights  of  any  person  making 
title  in  good  faith  and  for  valuable  consideration  mrough  or  imder  a  creditor 
of  the  bankrui)t. 

In  determining  what  is  a  fraudulent  preference,  the  words  of  the  statute 
are  the  primary  object  of  consideration,  though  the  old  decisions  previous  to 
the  Act  of  1869  may  be  useful  as  guides :  Eocp,  Griffith,  Be  Wil43ox(m,  23  Ch.  D. 
69,  C.  A. ;  and,  in  accordance  with  those  decisions,  it  has  been  held  that  any 
transaction  which  is  not  the  spontaneous  act  of  the  debtor,  but  due  wholly  or 
in  part  to  pressure  on  the  part  of  the  creditor,  even  though  he  may  liave 
notice  of  the  debtor's  embarrassments,  is  within  the  saving  clause,  and  not 
an  act  of  fraudulent  preference:  Smith  y.  Pilgrim,  2  Ch.  D.  127 ;  Eacp,  Tempest, 
6  Ch.  70;  S,  C,  10  Eq.  648,  nam,  Exp,  Craven;  unless  the  transaction  is  in 
other  respects  fraudulent  in  its  inception :  Eocp,  Beader,  20  Eq.  763 ;  and  on 
the  question  what  is  pressure  within  the  meaning  of  this  rule,  see  Smith  v. 
Pilgrim,  2  Ch.  D.  127 ;  Exp,  Topham,  8  Ch.  614 ;  Exp,  London  and  CouWty 
Bank,  21  W.  B.  842;  L.  B.  16  Eq.  391 ;  Be  Exchange  Banking  Co.,  BamweWs 
case,  50  L.  J.  Ch.  827  ;  45  L.  T.  431 ;  29  W.  B.  882;  and  what  is  not  sadi 
pressure,  see  Exp.  Halliday,  8  Ch.  283;  Exp,  Hall,  Be  Cooper,  19  Ch.  D.  580; 
and  see  Bobson,  162  et  seq. ;  Wms.  on  Bank.  240  et  seq, ;  Exp.  Burton,  13 
Ch.  D.  102,  C.  A. 

A  payment  is  invalid  as  being  a  preference  of  a  particular  creditor  if  such 
preference  was  the  substantial,  effectual,  or  dominant,  though  not  the  sole 
object  in  view :  Eoyp.  Hill,  Be  Bird,  23  Ch.  D.  695,  C.  A. ;  Exm,  Taylor,  Be 
Qoldsmid,  18  Q.  B.  D.  295,  C.  A.;  Be  Lake,  Exp,  l)yer,(1901)  1 K.  B.  710,  C.  A.; 
but  not  merely  because  a  creditor  has  in  fact  been  preferred,  nor  unlees  the 
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rdatioii  of  debtor  and  creditor  existed  at  the  time  of  the  payment :  Exp. 
Kdly,  Re  Smith,  Fleminy  &  Co.,  11  Ch.  D.  306.  C.  A. ;  Exp,  Taylor,  Re 
Ooldmid,  eup. ;  nor  if  the  debtor  pays  in  the  honest  belief  on  reasonable 
grounds  that  he  is  legally  bound  to  make  the  payment,  although  he  is 
in  fact  under  no  legal  obligation  to  do  so:  Re  Vautin,  Exp,  8afery,  (1900) 
2  Q.  B.  325  (where  money  lent  to  enable  the  debtor  to  free  lumself  from 
his  liabilities  on  the  Stock  Exchange,  which  in  the  result  he  proved 
unable  to  do,  was  returned  by  him  to  the  lender);  and  in  genend  the 
Court  *'iB  bound  to  look  at  the  motive  and  not  at  the  result" :  Re  Siejio- 
iyper,  Ld,,  (1901)  1  Ch.  250,  255,  per  Cozens-Hardy,  J.  Thus,  a  voluntary 
payment  in  order  to  make  good  a  breach  of  trust :  8.  C, ;  Re  Ball,  Exp, 
Hutchiiuon,  W.  N.  (86)  211 ;  W.  N.  (87)  21 ;  35  W.  E.  264;  Exp,  Stuhbine, 
17  Ch.  D.  58,  0.  A. ;  or  a  conveyance,  on  the  eve  of  bankruptoy,  of  an  estate 
to  make  good  breaches  of  trust  and  shield  the  grantor  from  the  consequences: 
Sharp  v.  Jackson,  (1899)  A.  C.  419,  H.  L. ;  8.  C,  New'e  Trustee  v.  Hunting, 
(1897)  2  Q.  B.  19,  0.  A. ;  Re  Lake,  Exp.  Dyer,  (1901)  1  K.  B.  710,  C.  A. ; 
payments  made  in  order  to  relieve  a  surety :  Re  Mills,  Exp,  Official  Receiver, 
W.  N.  (88)  24;  58  L.  T.  871 ;  5  Morrell,  55,  C.  A. ;  Re  Warren,  (1900)  2 
Q.  B.  138 ;  or  to  correct  a  mistake  previously  made :  Exp,  Ktlly,  Re  Smith , 
Fleming  Jb  Co,,  11  Ch.  D.  306,  C.  A.;  and  dealings  in  the  usual  course  of 
business,  or  of  a  current  account,  are  valid :  Exp,  Carlisle  Bank,  36  L.  T. 
522 ;  Exp,  Blackburn,  12  £q.  358 ;  and  so,  too,  are  any  dealings  found  by  a 
jury  to  have  been  entered  into  without  intent  to  prefer,  whether  there  was 
pressure  upon  the  bankrupt  or  not :  Exp,  Bolland,  Re  Cherry,  7  Ch.  24. 

And  debentures  issued  to  a  creditor  as  security,  with  the  very  object  of 
relieving  the  chairman  of  the  co.  from  his  personal  liability  on  an  acceptance, 
were  held  to  be  valid :  Re  ^tenotyper,  sup, ;  but  the  word  **  creditor  "  m  s.  48 
includes  a  surety  who  has  a  rieht  of  proof  imder  s.  37  :  Re  Paine,  Exp,  Read, 

11897)  1  Q.  B.  122 ;  and  therefore  a  charse  given  not  to  the  principed  debtor 
>ut  to  the  surety,  though  before  he  has  been  called  upon  to  pay,  will  be  a 
fraudulent  preference  of  such  surety:  Re  Blackpool  Motor  Car  Co,,  (1900) 
1  Ch.  77. 

And  where  the  grantor  of  a  bill  of  sale  gave  to  his  wife,  the  grantee,  a 
subetitnted  security  in  order  to  correct  a  mistake  in  the  bill  of  sale,  there  was 
no  fraudulent  preference :  Re  Tweedale,  Exp.  T.,  (1892)  2  Q.  B.  216. 

Section  164  of  the  Companies  Act,  1862,  usmg  the  words  *' undue  or 
fraudulent  preference "  does  not  extend  the  operation  of  sect.  48  of  the 
Bankrupted  Act,  1883 :  Re  Stenctyper,  sup. 

In  the  wmding-up  of  a  co.,  the  doctrme  of  fraudulent  preference  cannot 
bo  taken  advantage  of  by  a  mortgagee,  but  only  for  the  benefit  of  the 
whole  body  of  orators:  Willmotty.  London  Celluloid  Co.,  34  Ch.  D.  147, 
O.  A. 

A  preferential  payment  of  a  creditor  of  a  co.  is  a  fraudulent  preference  if 
made  not  merely  to  discharge  a  legal  obligation,  but  because  the  directors 
think  it  would  lie  a  hardship  on  the  creditor  and  against  conscience  to  leave 
him  to  his  right  of  proof :  Re  W.  Blackburn  d:  Co,,  Buckley* s  case,  (1899)  2  Ch. 
725;  following  Re  Fletcher,  9  Morrell,  8;  and  Re  Vingoe  atid  Davies,  1 
Mianson,  416. 

An  interval  of  six  weeks  between  the  request  for  and  completion  of  a 
fiecarity  was  not  enough  to  disconnect  the  two  transactions  so  as  to  in- 
validate the  security :  Exp,  McKemie,  42  L.  J.  Bky.  25 ;  28  L.  T.  486 ; 
nor  even  an  interval  of  three  months,  when  explained:  Exp,  Tempest, 
6  Ch.  70. 

A  eecurity  given  in  pursuance  of  a  hoTid  fide  agreement  entered  into  on 
a  loan  of  money  is  valid,  unless  the  agreement  is  to  give  security  on  being 
prcwood  by  other  creditors,  or  is  not  absolute :  Eqm),  Bolland,  8  Ch.  D.  230 ; 
^a?p.  Fisher,  7  Ch.  636;  Bobson,  162  et  seq, ;  Lee  &  Wace,  426;  and  a 
secority  hand  fide  ^ven  for  future  advances,  to  be  made  to  enable  the  bank- 
rapt  to  carry  on  his  business,  was  held  valid :  Martin  v.  Willyams,  20  L.  T. 
300. 

When  a  person  sete  up  a  bill  of  sale  given  on  the  eve  of  bankruptoy,  in 
pamianoe  of  a  prior  agreement  to  give  it  up  if  and  when  requirod,  the 
onus  is  on  him  to  show  not  only  the  existence  of  the  agreement,  but  ito  bona 


fidf  :  Exp.  Kilner,  Re  Barker,  13  Ch.  D.  245,  C.  A. 

Ab  to  what  is  sufficient  evidence  of  a  bankrupt  *'  suffering  a  judicial 


pro- 
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oeeding  "  witli  a  view  of  preferring  a  particular  creditor,  see  Exp,  LaneasUr^ 
Re  Marsden,  25  Ch.  D.  311,  C.  A. 

A  creditor  receiving  payment  or  security  without  notice  of  the  debtor's 
circumstances  is  protected  by  the  saving  dause :  Butcher  y.  Stead,  L^  B.  7 
H.  L.  839;  8.  C\,  9  Ch.  595;  even  though  the  dealing  on  the  part  of  Hie 
debtor  may  amount  to  an  act  of  fraudulent  preferenx)e :  Exp.  Putman,  22 
W.  E.  569. 

An  act  which  before  the  year  1869  would  have  been  a  fraudulent  prefer- 
ence, as  being  done  in  contemplation  of  bankruptcy,  is  now  protected,  if 
bankruptcy  does  not  take  place  within  three  months  after  it:  per  Lord 
Cairns  m  Butcher  v.  Stead,  Ij.  E.  7  H.  L.  839,  846;  32  &  33  V.  c.  71.  s.  92 ; 
46  &  47  V.  c.  52,  s.  48. 

The  words  ''undue  preference"  in  sect.  28  of  the  Bankruptcy  Act,  1883 
(as  to  refusal  of  order  of  discharge),  have  a  wide  operation,  and  apply  to  acts 
which  could  not  be  avoided  as  *'  fraudulent  preferences  **  under  sect.  48 :  Be 
Skegg,  Exp,  Skegg,  25  Q.  B.  D.  505,  C.  A. ;  and  so  also  the  like  words  in 
sect.  8  of  the  Bankruptcy  Act,  1890  (53  &  54  Y.  c.  71) :  Be  Bryant,  Exp,  B., 
(1895)  1  Q.  B.  420,  C.  A. 


(VI.)— VOLUNTABY  CX)NVBYANCE8  ACT,  1893  (56  &  57  V.  C.  21). 

By  this  Act  the  law  with  reference  to  voluntary  conveyances  of  land  and 
the  avoidance  thereof  by  a  subsequent  purchaser  for  value  has  now  been 
entirely  altered,  and  the  forms  and  notes  contained  in  the  5th  edition  of  this 
work,  pp.  1959  et  seg.,  can  be  of  use  only  in  the  comparatively  rare  cases  in 
which  the  purchase  for  value  has  occurred,  within  the  meaning  of  sect.  2  of 
the  Act,  before  the  date  of  the  passing  of  the  Act,  viz.,  June  29th,  1893. 
They  are  accordingly  omitted  in  the  present  edition.  The  material  provisions 
of  this  Act  are  as  follows  :— 

Sect.  2.  Subject  as  hereinafter  mentioned,  no  conveyance  of  any  lands, 
tenements  or  hereditaments,  whether  made  before  or  after  the  passing  of  this 
Act,  if  in  fact  made  bond  fide  and  without  any  fraudulent  intent,  shall  here- 
after be  deemed  fraudulent  or  covinous  within  the  meaning  of  the  Act 
27  EHz.  c.  4,  by  reason  of  any  subsecjuent  purchase  for  value,  or  be  defeated 
under  any  of  the  provisions  of  the  said  Act  by  a  conveyance  made  upon  any 
such  purchase,  any  rule  of  law  notwithstanding. 

Sect.  3.  This  Act  does  not  apply  in  any  case  in  which  the  author  of  a 
voluntaiy  conveyance  of  any  lands,  tenements  or  hereditaments  has  subse- 
quently, but  before  the  passing  of  this  Act,  disposed  of  or  dealt  with  the 
same  lands,  tenements  or  hereditaments,  to  or  in  favour  of  a  purchaser  for 
value. 

Sect.  4.  The  expression  **  conveyance  "  includes  every  mode  of  disposition 
mentioned  or  referred  to  in  the  said  Act  of  Elizabeth. 

The  words  of  sect.  3  appear  to  be  wide  enough  to  include  a  case  in  which 
the  voluntary  settlor  has  entered  into,  but  has  not  completed,  at  the  date  of 
the  passing  of  the  Act,  a  binding  contract  for  sale. 

XJnder  27  Eliz.  c.  4,  the  word  ' '  purchaser "  was  held  to  include  mort- 
gagees, legal  or  equitable :  Dolphin  v.  Aylward,  L.  E.  4  H.  L.  486 ;  Lister 
V.  Turnery  5  Ha.  281 ;  even  if  the  mortgage  were  in  general  terms,  and  in 
consideration  of  an  antecedent  debt:  Barton  v.  Vanheythuysen,  11  Ha.  133; 
L.  C.  in  Beavan  v.  E,  Oxford,  6  D.  M.  &  G.  520;  lessees  at  rack-rent: 
Ooodright  v.  Moses,  2  W.  Bl.  1019 ;  partners  where  the  grantor  obtained  a 
share  of  profits  in  respect  of  his  ownership :  Shaw  v.  Standish,  2  Yem.  326 ; 
persons  claiming  in  consideration  of  marriage :  Douglasse  v.  Wojod,  1  Ch.  Ca. 
99 ;  trustees  of  a  creditors*  deed,  if  they  took  any  real  interest  under  it : 
Butter  field  v.  Heath,  15  Beav.  403 ;  not  otherwise :  (jadell  v.  Bewley,  15  W.  E, 
703 ;  but  not  judgment  creditors :  Beavan  v.  E,  Oxford,  6  D.  M.  &  G.  507 ; 
and  see  Dolphin  v.  Ayltvard,  L.  E.  4  H.  L.  486 ;  nor  a  person  purchasing  at  a 
sale  in  execution :  Godfrey  v.  Poole,  13  App.  Ca.  P.  C.  497 ;  nor  purchasers 
from  the  heir  or  devisee  of  the  grantor :  Lewie  v.  Bees,  3  K.  &  J.  132,  151. 
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(Vn.) — ^DOCOBAL  TRAKSACfnONS. 

Inquiry  as  to  Consideration  of  Bond  alleged  to  have  been  given  for 

past  Cohabitation. 

LsT  the  following  &o. — Inqoines  as  to  parties. — ^'An  inquiiy 
whether  the  testator  {obligor)  in  the  pleadings  named,  sealed  and 
delivered  as  his  act  and  deed  the  bond  dated  &c.  in  the  pleadings 
mentioned,  and  what  was  the  consideration  for  the  said  bond,  and 
how  the  said  bond  was  dealt  with  by  the  testator  in  his  lifetime,  and 
how  the  same  has  been  dealt  with  since  his  death,  and  whether  the 
late  Pit  Mary  H.  {obligee)  in  any  manner,  and  how,  released  and 
exonerated  the  estate  of  the  testator  from  the  payment  of  the  annuity 
made  payable  by  the  said  bond ;  and  what,  if  anything,  now  remains 
due  in  respect  thereof ;  and  (in  case  the  said  late  Pit  had  released  or 
exonerated  the  testator^s  estate)  whether  the  payment  of  the  said 
annuity  had  in  any,  and  what,  manner  been  secured ;  and  if  not,  what, 
if  any,  part  of  the  testator's  personal  estate  remained  in  the  hands  of, 
or  due  from  the  Deft  P.  {exor)  applicable  to  the  payment  thereof." — 
HaU  V.  Palmer,  V.-C.  W.,  11  June,  1842,  A.  1454 ;  S.  C,  3  Hare, 
532. 

For  further  order,  declaring  the  Pit,  as  the  leged  pers.  represve  of  Maiy  H., 
entitled  to  be  paid  the  sum  found  due  in  respect  of  the  annuity,  and  that 
certain  legacies  given  bv  the  testator  were  liable  topay  the  same  proportion- 
ately,  with  consequent  airections,  see  S,  (7.,  Y.-O.  W.,  8  May,  1844,  A.  1589; 
3  Hare,  536. 

For  decree  declaring  a  mortgage,  which  the  Ck)urt  held  to  have  been  given 
in  purduanco  of  an  unmoral  agreement,  void,  and  directing  it  to  be  given  up 
to  De  cancelled,  and  directing  delivery  to  the  Pit  of  a  policy  of  insurance 
comprised  in  the  mortgage,  upon  payment  bv  him  of  the  sums  paid  by  the 
Deft  for  premiums  upon  it,  see  Buimore  v.  WiUiam^y  M.  R.,  17  March,  1863, 
A.  537;  11  W.  R.  506. 


NOTES. 

The  rules  of  equity  on  this  subject  have  been  thus  stated  by  Lord  Selborne 
in  Ayfrti  y.  Jenkins,  16  Eq.  275,  282  :^ 

1.  Bonds  or  covenants  lounded  on  nast  cohabitation,  whether  adulterous, 
incestuous,  or  simply  immoral,  are  valid  in  law,  and  not  liable  (unless  there 
are  other  elements  in  the  case)  to  be  set  aside  in  equity :  see  Hall  v.  Palmer^ 
S  Ha.  532 ;  Knye  v.  Mo&re,  1  S.  &  S.  61 ;  M.  AnnandaU  v.  Harris,  2  P.  W. 
432 ;  3  Bro.  P.  0.  445. 

2.  Such  bonds  or  covenants,  if  given  in  consideration  of  future  cohabita- 
tion, are  void  in  law  and  therefore  of  course  also  void  in  equity :  see  Bui" 
mare  v.  WilliatM,  11  W.  B.  506;  Priest  v.  Parrot,  2  Vez.  160;  Clarke  v. 
J'eriam,  2  Atk.  333,  337. 

3.  Bdief  could  not  be  ^ven  against  any  such  bonds  or  covenants  in  equity, 
ii  the  illegal  consideration  appeared  on  the  face  of  the  instrument:  see 
/Simpson  v.  Ld,  Howden,  3  My.  &  C.  97 ;  Smyth  v.  Griffin,  13  Sim.  245 ; 
Oray  v.  Mathias,  5  Ves.  286. 

4.  If  an  illegal  consideration  did  not  appear  on  the  face  of  the  instrument^ 
diacovery  would  be  granted  in  equity  (before  the  commencement  of  the  Jud. 
Acta)  in  aid. of  an  action  at  law,  and  the  objection  of  purticrpi  criminis  would 
not  prevail  against  it :  see  Benuon  v.  Nettle/old,  3  Mac.  &  Q.  94. 

6.  Under  some  (but  not  under  all)  eiioumstanoes,  where  the  conaideratioit 
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is  unlawful,  and  does  not  appear  on  the  face  of  the  instrument,  relief  rm 
be  given  to  a  particeps  crimiwU  in  equity. 

&e  chief  distinctions  alluded  to  in  the  last  of  these  rules  appear  to  be  aa 
fgllows : — 

(a)  Where  an  obligor  or  covenantor  or  his  represves  openly  all^  tiie 
immoral  dealing,  and  seek  to  be  relieved  bond  fide  on  that  ground,  relief  viQ 
be  given  :  Sismey  v.  Eley,  17  Sim,  1 ;  Neville  v.  Wilkinson,  1  Bro.  C.  C.  543; 
aecust  where  in  effect  a  Pit  seeks  to  set  aside  a  bond  or  covenant,  because  tke 
immoral  consideration  has  not  been  received :  Batiy  v.  Chester,  5  Beav.  103. 

(5)  Where  the  consideration  was  an  actor  practice  detrimental  to  the  pallic 
interests,  it  was  formerly  said  that  the  objection  of  particeps  cfimtnu  vas  of 
no  avail :  Harrington  v.  Du  Chatel,  1  Bro.  0.  0.  124 ;  and  see  St»  John  t. 
8t.  J,,  11  Ves.  635. 

Where  the  instrument  is  in  fact  purely  voluntary,  the  mere  fact  of  an  im- 
moral connection  between  the  donor  and  donee  is  not  enough  to  a?oid  it: 
Ayerst  v.  Jenkins,  16  Eq.  275,  283;  Hill  v.  Spencer,  Amb.  641;  Be  Fflttai»tf» 
V.  V.  Blagden,  26  Ch.  D.  353. 

The  mere  fact  of  the  continuance  of  the  cohabitation  does  not  raise  a  jk- 
sumption  that  the  bond  was  given  in  consideration  of  future  cohaUtatioB: 

5.  a. 

Where  the  instrument  impeached  is  not  in  fieri,  but  an  absolute  coiiT]ey- 
ance,  it  seems  that  the  Court  will  not  interfere  to  take  the  property  comprw 
in  it  out  of  the  hands  of  the  grantee :  Ayerst  v.  Jenkins,  16  £q.  275 ;  Rtdtr't. 
Kidder,  10  Ves.  366 ;  but  see  Coul^on  v.  Allison,  2  D.  F.  &  J.  521 ;  S.  C.,w^ 
Vol.  n.,  pp.  1705,  1706;  Phillips  v.  Frohyn,  (1899)  1  Ch.  811. 

It  is  sufficient  to  prove  that  part  of  the  consideration  was  immonl,  as  ite 
Court  is  unable  to  say  how  far  tbat  part  has  affected  the  whole  traDfladkn: 
Bulmore  v.  Willif^ms,  11  W.  E.  506 ;  and  see  1  Sm.  L.  C.  372. 

A  stipulation  in  a  contract  of  affreightment  exempting  shipowneis  tm 
liability  through  the  negligence  of  their  master  and  crew  is  not  immccal  a 
forbidden  by  positive  law :  Be  Missouri  Steamship  Co,,  42  Ch.  D.  321,  C.  A.: 
and,  if  the  parties  intended  to  be  governed  by  our  law,  may  be  enfoiwi 
though  void  under  the  lex  loci  contractus,  as  being  against  pubhc  policy:  S.C 

An  indemnity  given  to  bail,  whether  by  the  prisoner  bailed  or  another,  is 
illegal:  Consolidation  Expl^yration,  &c,  Co,  v.  Musgrave,  (1900)  1  Ch.  37. 

See  as  to  the  circumstances  under  which  contracts  or  securities  may  be 
avoided  as  being  entered  into  with  intent  to  compound  a  felonv,  FUfirfr  t. 
Sadler,  9  Q.  B.  D.  83;  10  Q.  B.  D.  572,  C.  A. ;  or  containing' stipalatiflW 
with  reference  to  the  conduct  of  criminal  proceedings,  by  which  the  oouiw  «f 
such  proceedings  might  be  affected,  Lound  v.  Grimivade,  39  Ch.  D.  605 ;  lai 
that  money  paid  imder  an  illegal  contract  {e,g,,  one  tending  to  perrert^ 
course  of  justice)  cannot  be  recovered  back,  Kearley  v.  Thomson,  24Q.B.  D- 
742,  0.  A. 


Section  V. — Sale  op  Shares  and  Stock,  and  Bights  and  Ui- 

BILITIES  UNDER  THE  CuSTOM  OF  THE  StOCK  ExCHANGS. 

1.  Batik  of  England  to  permit  Tramfer  of  Stock  which  had  been 
refused  on  the  ground  (unproved)  of  undue  influence. 

Upon  motion  &c..  Let  the  Defts,  the  Qoyemor  and  Oo.  of  the  Bn^ 
of  England,  forthwith  permit  the  transfer  of  £ —  New  Ooaus.,  no* 
standing  in  the  name  of  the  Pit  L.  in  their  books,  by  the  attonwy*  ^^ 
the  Pit  appointed  under  and  by  virtne  of  a  certain  power  of  attend 
executed  by  the  Pit  on  &c.— Def  ts  to  pay  Pit's  costs. — Larreti  t.  Bv^ 
of  England,  Ohitty,  J.,  5  March,  1880,  B.  849;  S.  C,  W*  N,  (86)47. 
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2.  Indemnity  against  Calls  in    Winding-up  in  Action  by   Vendor 
agaimt  ultimate  Purchaser — Transfer  executed. 

Daglabs  that  the  Deft  is  liable  to  pay  to  the  Pit  all  sums  ^^hich 
have  been  properly  paid  by  the  Pit  in  respect  of  caUs  made  upon  the 
—  shares  in  the  —  Co.  in  the  pleadings  mentioned,  since  the  —  day 
of  —  {dais  of  transfer),  with  interest  at  the  rate  of  4  p.  o.  per  ann. 
from  the  date  when  such  sums  respectively  became  due  down  to  the 
date  of  the  Master's  certificate  of  the  result  of  the  account  hereinafter 
directed;  And  Dedare  that  the  Deft  is  also  liable  to  pay  to  the 
Pit  the  amount  of  all  calls  which  have  been  made  upon  the  said  — 
shares  since  the  said  &c.,  but  which  have  not  been  paid  by  the  Pit, 
together  with  all  interest  which  shall  be  due  in  respect  of  such  last- 
mentioned  calls  at  the  date  of  the  said  certificate,  the  Pit,  by  his 
counsel,  undertaking  to  pay  such  amount  and  interest  to  the  official 
liquidator  of  the  said  co. ;  And  Declare  that  the  Deft  is  liable  to  in- 
demnify the  Pit  against  all  calls  which  may  hereafter  be  made  on  the 
said  —  shares,  and  all  interest  thereon,  and  against  all  liability  and 
loss  which  the  Pit  has  incurred  since  the  said  —  day  of  — ,  or  may 
hereafter  incur,  in  respect  of  the  said  —  shares,  and  against  all  lia- 
bility, loss,  costs,  damages,  and  expenses  which  the  Pit  has  incurred, 
or  may  hereafter  incur,  by  reason  of  his  being  settled  on  the  list  of 
contributories  of  the  said  oo.  in  respect  of  the  said  —  shares ;  And  Let 
the  Pit,  in  all  things  relating  to  the  said  —  shares,  and  at  the  expense 
of  the  Deft,  act  as  the  Deft  shall  reasonably  direct,  and  as  if  the  Pit 
were  a  trustee  for  the  Deft  of  the  same ;  Tax  the  Pit  his  costs  of  this 
action,  including  any  costs  he  may  have  been  put  to  in  respect  of  his 
being  settled  on  the  list  of  contributories  of  the  —  Co.  in  respect  of 
each  —  shares ;  And  Let  an  account  be  taken  of  what,  having  regard 
to  the  declarations  aforesaid,  is  due  to  the  Pit  in  respect  of  calls  made 
on  the  said  —  shares ;  And  Let  the  Deft  W.,  within  —  days  after 
service  of  this  judgment,  and  the  Master's  certificate  to  be  made  in 
pursuance  hereof,  pay  to  the  Pit  what  shall  be  so  certified  to  be  due  to 
him  as  aforesaid  for  such  principal  and  interest ;  And  Let  the  Deft  at 
hiB  own  expense  give  to  the  Pit  a  good  and  effectual  indemnity  in 
reepect  of  the  said  —  shares  in  the  pleadings  mentioned,  to  indemnify 
the  Pit,  his  heirs,  exors,  and  admors,  and  his  and  their  estates  and 
effects,  from  and  against  all  calls  which  may  hereafter  be  made  on  the 
aaid  —  shares,  and  all  interest  thereon,  and  against  all  liabilities,  loss, 
coets,  damages,  and  expenses,  and  other  consequences,  which  the  Pit 
has  incurred,  or  shall  or  may  incur,  sustain,  or  become  liable  to,  in 
reepect  of  his  having  been  settled  on  the  Hst  of  contributories  of  the 
Mud  —  Co.  in  respect  of  the  said  —  shares ;  such  indemnity  to  be 
settled  by  the  Judge  in  case  the  parties  differ. — ^Deft  to  pay  Pit's  costs. 
— liberty  to  apply. — Evans  v.  Wood,  M.  E.,  8  Nov.  1867,  A.  2794  ;  6 
E^q.  9;  followed  in  Paine  v.  Hutchinson,  L.  JJ.,  17  March,  1868,  B. 
3164;  3  Oh.  388,  Ponn  1,  sup.  p.  2279  ;  Hodgkinson  v.  Kelly,  M.  B., 
20  July,  1868,  A.  2287 ;  6  Eq.  496. 
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3.  TAeliJc^. 

Dbolabe  that  the  Deft  D.  is  liable  to  pay  to  the  Pit  all  sums  irhidi 
have  been  properly  paid  by  the  Pit  in  respect  of  calls  made  upon  ti» 
ten  shares  in  the  0.  Bank  since  &c.,  amounting  to  £253.  And  Dedue 
that  the  Deft  D.  is  liable  to  indemnify  the  Pit  against  all  caUs  vbidi 
may  hereafter  be  made  on  the  said  shares,  and  all  interest  thereon, 
and  against  aU  liabiUty  and  loss  which  the  Pit  has  incurred  since  &a, 
or  may  hereafter  incur,  in  respect  of  the  said  ten  shares,  and  against 
all  liability,  loss,  costs,  damages,  and  expenses  which  the  Pit  lias 
incurred,  or  may  hereafter  incur,  by  reason  of  her  being  settled  an 
the  list  of  contributories  of  the  said  0.  Bank  in  respect  of  the  said 
shares. — ^Plt  in  all  things  relating  to  the  said  ten  shares  to  act  u 
Deft  D.  shall  reasonably  direct,  as  if  Pit  were  a  trustee  for  D. ;  and 
in  case  any  money  returned  by  the  liquidator  to  the  Pit  in  respect  of 
the  said  shares,  Pit  to  pay  same  to  Deft  D.— Deft  to  pay  Pit's  costs  and 
the  said  £253,  and  to  enter  into  a  deed  of  indemnity. — Loringy,  Dmitj 
Chitty,  J.,  20  May,  1886,  B.  637  ;  S.  C,  32  Ch.  D.  625. 


4.  The  like. 

"  Declare  that  the  Deft  M.,  by  virtue  of  the  sale  and  transfer  to 
him  in  the  pleadings  mentioned,  became  the  owner  and  holder  of  tltf 
twenty  shares  in  0.  &  Co.  in  the  pleadings  mentioned,  as  from  the  — 
day  of  — ,  the  date  of  the  transfer  from  the  Pit  to  the  Deft  of  the  said 
shares ;  And  Let  the  Deft  M.  pay  to  the  Pit  C.  on  or  before  &c.,  or 
within  &c.,  the  sum  of  £500  paid  by  the  Pit  for  calls  made  in  respect 
of  the  said  twenty  shares  since  the  said  —  day  of  — ,  that  is  to  sar 
{amount  of  calls  and  when  payable) ;  and  £18  for  interest  on  two  of  wA 
calls,  as  in  the  pleadings  mentioned,  together  with  interest  after  tk* 
rate  of  5  p.  c.  per  ann.,  less  income  tax,  from  the  respective  dates  who 
Buch  calls  were  paid  by  the  Pit,  or  on  account  of  the  Pit,  down  to  tbe 
day  of  payment,  beyond  the  said  sum  of  £18  (the  amount  of  such  txsai 
and  interest  to  be  verified  by  affidavit)  ;  And  Declare  that  the  Deft  if 
boimd  to  indemnify  the  Pit  against  all  calls  which  have  been  made 
since  the  call  payable  on  the  —  day  of  — ,  or  which  may  hereafter  U 
made  on  the  said  twenty  shares,  and  all  interest  thereon,  and  agaznM 
all  liabilities  and  loss  which  the  Pit  has  incurred  since  the  said  —  ^J 
of  —  {date  of  the  transfer),  or  may  hereafter  incur,  in  respect  of  the  said 
twenty  shares,  and  against  all  liability,  loss,  costs,  damages,  and 
expenses,  which  the  Pit  has  incurred,  or  may  hereafter  incur,  by  reasoa 
of  his  being  settled  on  the  list  of  contributories  of  the  said  co.  inreapei^ 
of  such  twenty  shares." — Pit  to  act  as  trustee  &c.,  and  directions  for 
taxation  and  payment  of  costs. — ^'  And  the  Pit  is  to  be  at  hbettj 
to  apply  to  the  Judge  at  Chambers,  as  he  may  be  advised,  fxf 
such  order  or  orders  as  may  be  necessary  for  the  purpose  of  givi^ 
effect  to  the  indemnity,  the  right  to  which  is  hereinbefore  declared,  sad 
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for  enabling  him,  liis  heirs,  ezors  or  admors,  and  his  and  their  estates 
and  effects,  to  have  a  good  and  effectual  indemnity  in  respect  of  the 
said  twenty  shares,  and  from  and  against  all  calls  which  may  hereafter 
be  made  on  the  said  twenty  shares,  and  all  interest  thereon,  and  against 
all  liability,  loss,  costs,  damages  and  expenses,  and  other  consequences, 
which  the  Pit,  his  heirs,  exors,  or  admors,  has  incurred,  or  may  incur, 
by  or  in  consequence  of  his  having  been  settled  on  the  list  of  contribu- 
tories  of  the  said  co.  in  respect  of  the  said  twenty  shares." — ^Liberty  to 
apply  generally. — Crabb  v.  Miller,  V.-C.  8.,  27  Jan.  1871,  A.  287;  24 
L.  T.  219;  19W.  E,  510;  affirmed  L.  JJ.,  29  May,  1871,  A.  1389; 
24  L.  T.  892;  19  W.  E.  882  ;  following  Shepherd  v.  Gillespie,  in/, 

Por  like  decree,  with  interest  at  5  p.  c.  per  ann.,  and  with  liberty  to  apply 
to  rectify  the  reraster  of  shareholders,  ana  direction  for  an  accoimt  of  what 
was  due  to  the  Fit  in  respect  of  any  calls  unpaid,  see  Shepherd  v.  OUlespie, 
V.-C.  S.,  4  Dec.  1867,  B.  3117 ;  5  Eq.  293 ;  3  Ch.  764. 

For  decree  in  like  action,  where  the  transfer  had  been  executed  in  the 
name  of  a  nominal  transferee,  deolaringthat  the  Pit  became,  as  &om  the  date 
of  the  transfer,  and  still  was,  a  trustee  for  the  Deft,  the  true  purchaser,  and 
that  the  Deft  was  bound  to  indemnify  him  accordmgly,  see  Castellan  y. 
/Tb^ftm,  V.-C.  J.,  6  May,  1870,  A.  1178;  10  Eq.  47. 


6.  The  like — Against  several  Purchasers  of  Shares  which  were  no 
longer  distinguishable^  the  Shares  having  been  registered  in  the 
Name  of  an  Infant^  and  replaced  in  the  Name  of  the  Transferor. 

IjET  the  judgment  dated  &c.,  so  far  as  it  declares  that  the  fifteen 
flihares  in  the  Corp.  in  the  pleadings  mentioned  have  been  since  the  — 
day  of  —  (date  of  transfer),  and  still  are,  held  by  the  Pit  as  trustee  for 
the  Defts  D.,  J.  and  8.,  and  that  the  said  Dofts  as  well  as  the  Deft  B. 
by  reason  of  the  part  which  he  took  in  the  contrivances  in  the  pleadings 
mentioned,  were  bound  to  procure  a  release  or  discharge  of  the  Pit 
from  the  payment  of  all  calls,  which  since  the  said  —  day  of  —  have 
been  made  or  may  hereafter  be  made  on  such  shares,  and  all  interest 
in  respect  of  such  calls,  and  further  to  indemnify  the  Pit  against  all 
costs,  damages  and  expenses  in  respect  of  such  calls,  or  otherwise  on 
account  of  the  said  fifteen  shares,  and  so  far  as  it  orders  that  the  Deft 
D.  should  procure  such  release  or  discharge  accordingly,  either  by  pay- 
ment of  the  said  calls  and  interest,  or  otherwise,  and  indemnify  the  Pit 
ag^nst  all  such  costs,  damages  and  expenses,  be  varied ;  And  instead 
thereof.  Declare  that  five  only  of  the  fifteen  shares  in  the  Corp.  in  the 
pleadings  mentioned  have  been  since  the  said  —  day  of  — ,  and  still 
are,  held  by  the  Pit  as  trustee  for  the  Deft  D.,  and  that  the  Deft  D.  is 
"bound  to  procure  the  release  or  discharge  of  the  Pit  from  the  pajnnent 
of  all  calls  which  since  the  said  —  day  of  —  have  been  made  or  may 
liereafter  be  made  on  such  five  shares,  and  all  interest  in  respect  of 
fltuch  calls,  and  further  to  indemnify  the  Pit  against  all  costs,  damages 
ctnd  expenses  in  respect  of  such  calls,  or  otherwise  on  account  of  such 
Ave  shares ;  And  Let  the  Deft  D.  procure  such  release  or  discharge 
mccordingljf  either  by  payment  of  the  said  calls  and  interest,  or  other- 
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wise,  and  indemnify  tlie  Pit  against  sncli  costs,  damages  and  expenses; 
such  release  and  indemnity  to  be  settled  by  the  Jndge  in  case  the 
parties  differ.  And  with  the  exception  of  the  said  Tariations,  Let  the 
said  judgment  be  affirmed. — Brown  v.  BUtck^  L.  JJ.,  21  July,  1873, 
A.  2222 ;  8  Ch.  939 ;  varying  judgment  of  V.-C.  B.,  5  Mani,  1873, 
A.  590;  15  Eq.  363. 

In  this  case  only  one  of  the  three  shareholders,  who  had  been  held  joinUy 
and  severally  liable  for  the  whole  of  the  shares,  appealed  against  the  jndg^ 
ment. 


6.  The  like,  in  Action  against  Stock-jobber^  where  the  Name  of  » 
In/ant  Transferee  had  been  passed — Inquiry  as  to  Amount  of 
Indemnity, 

Eeveese  judgment — "And  Declare  that  the  DeftN.  (*/odfc;;oM<r)is 
bound  to  indemnify  the  Pit  against  all  liability  incurred  in  respect  d 
the  —  shares  in  the  —  Oo.  in  the  pleadings  mentioned ;  And  I*t  ii 
inquiry  be  made  what  is  the  amount  due  in  respect  of  such  liability; 
And  Let  the  Deft  N.  pay  to  the  Pit  M.  what  on  taking  such  accoast 
shall  be  certified  to  be  the  amount  of  the  said  liability,  the  Pit  by  hii 
counsel  undertaking  to  give  the  said  Deft  the  benefit  of  any  mooet 
receivable  from  the  said  —  Co.  in  respect  of  the  said  shares."— Deft 
to  pay  Pit's  costs  of  action. — Merry  v.  Nickalls,  L.  JJ.,  31  July,  1872, 
B.  2788 ;  7  Ch.  733 ;  affd.  L.  E.  7  H.  L.  530. 


7.  Declaration  of  the  Stock-jobber* s  Liability,  where  Registration  iw» 

giiaranteed. 

Defts  to  pay  Pit's  costs  of  action  up  to  the  hearing,  and  costs  of  the 
appeal. — '*  And  Declare  that  the  Defts,  under  and  by  virtue  of  ther 
agreement  with  the  late  Pit  C.  for  the  sale  by  the  said  late  Pit  to 
the  Defts  of  one  hundred  shares  in  the  —  Co.  in  the  pleadings  nun* 
tioned,  as  evidenced  by  the  sale-note  dated  &c.  therein  also  mentionei 
became  liable  to  procure  the  registration  of  one  hundred  shares  of  the 
late  Pit  C.  in  the  said  co.,  in  the  name  of  some  person  other  than  thi 
late  Pit,  on  or  before  the  —  day  of  —  {settling  day),  and  are  bo» 
bound  to  procure  the  release  or  discharge  of  the  said  late  Pit's  eetoto 
from  the  payment  of  all  calls  which  have  been  made  on  such  shaitt 
since  the  said  —  day  of  —  {date  of  sale-note),  and  further  to  indemnify 
the  said  estate  against  all  loss,  costs,  damages  and  expenses,  incnnw. 
in  respect  of  such  calls,  or  otherwise  on  account  of  such  shares  remaift- 
ing  in  the  name  of  the  late  Pit  after  the  said  —  day  of  — ;  And  l4t 
the  Defts  procure  such  release  and  discharge  accordingly,  either  Vy 
payment  of  the  said  calls  or  otherwise,  and  indemnify  Ida  esM 
against  all  such  loss,  costs,  damages  cmd  expenses,  and  othervi9e»  ^ 
aforesaid." — ^Plt  to  be  at  liberty  to  apply  to  the  Judge  in  xespect  d 
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sach  release,  dificharge  and  indemnitj,  and  in  respect  of  subse- 
quent costs. — Cruse  v.  Paine,  L.  0.,  24  Feb.  1869,  A.  593;  4  Ch. 
444. 


NOTES. 
BIGHTS  Ain>  LIABILITIES  AS  BETWEE17  T&ANSFEBOE  AND  TBANSFEBEE. 

In  all  cases  of  sales  of  shares,  the  transferee  takes  the  shares  cum  07iere, 
and  upon  an  implied  contract  to  indemnify  the  transferor  from  the  date  of 
the  transfer  agamst  all  caUs,  whether  made  by  the  co.  or  its  liquidators  in 
^winding  it  up,  and  against  all  other  liability  in  respect  of  the  shares,  in- 
cluding that  arisine  m>m  being  settled  on  a  B.  list  of  contributories :  Kel- 
locky.Enihoven,  L.  K.  8  Q.  B.  458;  Roberts  y.  Crowe,  L.  E.  7  0.  P.  629;  and 
flee  Maxted  v.  Paine  (No.  2),  L.  R.  6  Ex.  132,  134. 

The  relation  between  tnuisf eror  and  transferee  is  not  that  of  principal  and 
surety,  but  of  persons  primarily  and  secondarily  liable,  and  is  not  affected 
by  arrangements  between  the  co.  or  its  liquidators,  and  the  person,  whether 
tmnsferor  or  transferee,  actually  registered  as  holder  of  the  shares  trans- 
ferred :  RoherU  v.  Croioe,  L.  B.  7  C.  P.  629 ;  NevilPs  case,  6  Ch.  43 ;  Hudson's 
case,  12  Eq.  1 ;  Joseph  v.  Holroyd,  22  W.  R.  614;  and  see  Heritage  v.  Paine, 
2  Ch.  D.  594. 

It  is  also  the  duty  of  the  transferee  to  haye  the  transfer  registered,  and  his 
name  placed  on  the  list  of  shareholders :  Evans  v.  Wood,  6  Eq.  9,  14,  Form  2, 
sup,  p.  2357 ;  Wynne  v.  Price,  3  De  G.  &  S.  310 ;  Skinner  v.  City  of  London 
Marine  Tne.  Corp,,  14  Q.  B.  D.  882,  C.  A. ;  or,  where  the  co.  is  being  wound 
up,  on  the  list  of  contributories,  if  it  be  practicable :  Paine  v.  Hutchinson,  3 
Cq.  388,  Form  1,  sup,  p.  2279;  Musgrave  and  HarVs  case,  5  Eq.  193 ;  and  Uie 
oontract  of  sale  does  not  import  an  undertaking  by  the  yendbr  that  the  co. 
-will  register  the  transferee:  London  Founders'  Assoc,,  Ld,  v.  Clarke,  20  Q.  B.  D, 
576,  C.  A. 

Upon  any  app^Ucation  for  this  purpose  under  the  Cos.  Act,  1862  (25  &  26 
V.  c.  89),  s.  98,  it  is  the  duty  of  the  h(|uidator,  if  both  transferor  and  trans- 
feree are  solvent,  so  that  it  is  immaterial  to  creditors  which  of  them  is  settled 
on  the  list  of  contributories,  to  appear  by  one  counsel  only,  and  take  no  part 
in  any  contest  between  them :  Musgrave  and  Har^s  case,  5  Eq.  193. 

As  between  himself  and  the  co.,  the  transferor  remains  liable  until  a 
transferee  is  registered  without  fraud,  who  is  legally  liable  to  the  co. : 
Symon's  case,  5  Ch.  298 ;  and  tiie  legal  capacity  of  the  transferee  is  to  be 
ascertained,  in  cases  of  winding-up,  at  its  commencement:  Castello's  case, 
8  £q.  504 ;  and  see  Buckley,  pp.  49,  349. 

Where  shares  are  sold  by  auction  at  the  value  before  dividend,  and  the 
sale  is  to  be  completed  at  a  date  subsequent  to  the  declaration  of  dividend, 
such  dividend  belongs  to  the  purchaser,  the  analogy  to  sales  of  real  estate 
not  being  applicable :  Black  v.  Homersham,  4  Ex.  D.  24. 

The  rule  precluding  a  volunteer  from  holding  as  against  a  previous  pur- 
ehiaaer  for  vsdue  may  be  applicable  to  shares  in  a  co. :  see  Graham  v.  O'Connor, 
W.  N.  (95)  157. 


RULES  AND  CtTSTOMS  ON  SALE  ON  STOCK  EXOHANOE. 

in  all  cases  of  sale  of  shares  on  the  Stock  Exchange,  the  rules  and  custom 
cdf  the  Exchanj^  are  to  be  imported  into  and  regelate  the  contract :  Nickalla 
▼.  Merry,  L.  E.  7  H.  L.  530 ;  7  Ch.  733,  Form  6,  sup,  p.  2360 ;  Qrissell  v. 
^risiawf,  L.  B.  4  C.  P.  36 ;  Coles  v.  Bristowe,  4  Ch.  3 ;  Sutton  v.  Tatham,  10 
Ad,  A  E,  27 ;  Forget  v.  Barrier,  ^1900)  A.  C.  467,  P.  C;  unless  illegal  or 
Tinreasonable  and  not  known  to  me  principal :  Harker  v.  Edvmrds,  57  L.  J« 
d.  B.  147  ;  e.g.,  a  custom  for  a  London  broker  to  retain  a  debt  due  from  a 
country  broker  out  of  the  price  of  shares  sold :  Blackburn  v.  Mason,  68  L.  T. 
i^lO ;  or  a  usage  to  disregard  the  Banking  Cos.  (Shares)  Act,  1867  (30  &  31  Y. 
c-  29),  6.  1,  as  to  specifying  the  numbers  and  names  of  registered  proprietors 
erf  the  sham,  and  to  recognise  as  valid  a  contract  made  contrary  to  that  Act; 
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Neihon  v.  James,  9  Q.  B.  D.  646,  C.  A.;  Perry  v.  Barnett,  15  Q.  B.  D. »«» 
398.  C.  A. ;  distinguishing  Seymour  v.  BHdge,  14  Q.  B.  D.  461 ;  because  tkew 
knowledge  of  the  usage  was  imputed  to  the  principal. 

Accorcung  to  this  custom,  where  shares  are  sold  for  future  delivery,  or,  u 
it  is  termed,  **  for  the  account,"  the  obligation  of  the  purchaser  is  either  to 
complete  the  purchase  himself,  or  to  substitute  another  person  able  wd 
wilhng  to  complete  it  in  his  stead,  to  whom  no  reasonable  objection  can  be 
made.  On  a  day  known  as  the  "  name-day,"  previous  to  the  •*  setthng-dav." 
or  day  fixed  for  completion,  a  "ticket"  containing  the  name  of  the  intended 
transieree  is  delivered  by  the  purchaser  to  the  vendor,  and  the  interral 
between  the  name-day  and  the  settling-day  is  allowed  to  the  vendor  to 
inquire  into  the  responsibility  of  the  person  so  named :  NickalU  v.  Jffl^ 
L.  R.  7  H.  L.  530 ;  Griasell  v.  Brhtcrwe,  L.  B.  4  C.  P.  36 ;  CV/e*  v.  BriAm. 
4  Ch.  3. 

In  the  interval  between  the  agreement  for  sale  and  the  name-day,  aoy 
number  of  sub-sales  may  take  place,  each  of  which  is  regulated  by  the  same 
custom :  Nickalls  v.  Merry,  L.  B.  7  H.  L.  530 ;  and  upon  each  of  which  tla 
sub-purchaser  becomes  liable  to  his  vendor  in  like  manner :  2/tK/</fri*w*  t. 
Kelly,  6  Eq.  496,  502. 

When  the  name  of  a  proper  person  as  ultimate  purchaser  is  passed  to  and 
accepted  by  the  original  vendor,  and  the  transfer  executed  oy  him,  and, 
together  with  the  share  certificates,  delivered  to  and  accepted  by,  or  cm 
behalf  of,  the  purchaser  (whether  actually  executed  by  him  or  notUhere  is 
a  novation  of  the  preceding  liabilities :  Marled  v.  Paine  (No.  2),  L.  B.  6  Ex. 
132 ;  Boivring  y.  Shepherd,  L.  B.  6  Q.  B.  309 ;  and  the  relation  of  transferor 
and  transferee  is  constituted  between  the  original  vendor  and  the  ultimate 
purchaser,  who  becomes  equitable  owner  and  is  bound  to  indemnify  tte 
vendor,  and  obtain  registration  of  the  transfer  accordingly :  Cdes  v.  Bridi^, 
4  Ch.  3 ;  Hawkins  v.  Malthy,  4  Ch.  200 ;  3  Ch.  188 ;  GHs^U  v.  Bri4^y 
L.  B.  4  C.  P.  36 ;  ffodykinion  v.  Kelly,  6  Eq.  496 ;  Evans  v.  JVood,  5  Eq. », 
Form  2,  sup.  p.  2357 ;  Loring  v.  Dams,  32  C4i.  D.  625. 

The  transfer  may  be  accepted  by  conduct :  Shepherd  v.  Gillespie,  3  Ch. 
764 ;  5  Eq.  293,  sup,  p.  2359. 


INTERMEDIATE  FURCHA8ER8. 

If  the  transfer  be  not  actually  accepted  by,  or  on  behalf  of,  the  ultimate 
purchaser,  it  is  said  that  on  the  delivery  of  the  transfer  and  certificatee  the 
intermediate  purchasers  are  nevertheless  discharged  from  liability,  and  tlia 
ultimate  purchaser  solely  bound  to  indemnify  the  vendor  and  roister  tk 
transfer,  masmuch  as  tne  transfer  (if  a  proper  one)  stands  accepted  on  de- 
livery by  the  terms  of  the  original  contract :  per  Chnstian,  L.  J.^iaSluff^ 
V.  Murphy,  I.  B.  2  Eq.  544,  569;  and  see  per  Blackburn,  J.,  in  J/oiierfT. 
Paine  (No.  2),  L.  B.  6  Ex.  132,  173. 

If  the  name  of  a  person  utterly  without  means  is  paased  and  accepted,  tte 
intermediate  purchasers  are  discharged  from  liability :  Matted  r,  I^i^ 
(No.  2),  L.  B.  6  Ex.  132;  and  if  the  name  passed  be  ttiat  of  a  nominee  or 
trustee  for  an  undisclosed  purchaser,  such  purchaser  cannot  be  made  Ii*l^ 
under  the  custom,  or  upon  any  implied  contract :  Ld,  TorringUru  v.  />^» 
L.  B.  4  C.  P.  26 ;  though  he  will  be  treated  in  Equity  as  the  true  ovnffo' 
the  stock  or  shares,  and  may  be  made  liable  to  the  vendor  aocordin^ly,  era 
in  an  action  to  which  the  nominal  transferee  is  not  made  a  party :  Cof^jjf^ 
V.  Ilohson,  10  Eq.  47 ;  and  this  ri^ht  of  a  trustee  of  shares  to  be  indemnilKd 
by  }nA  cestui  que  trust  against  calls  '*ha8  been  repeatedly  recognised  •*« 
enforced  on  the  principles  applicable  to  the  equitable  ownership  of  propMjJ* 
and  without  reference  to  the  principles  applicable  to  contracts,  or  ^^^^ 
performance,  or  any  other  legal  or  equitable  doctrine" :  Ilardwu  Y.BfH^** 
(1901)  A.  C.  118,  125,  per  Lord  Lindley. 

But  the  intermediate  purchasers  are  not  dischai^ed  from  liability  by  pt*" 
ing  the  name,  whether  oojected  to  before  the  settling-day  or  not,  of  a  p***® 
unable  or  unwilling  to  complete,  as  an  infant:  Nickalls  v.  J/rrry,  L  B- * 
n.  L.  630 ;  a  foreigner  residing  abroad :  Alltm  v.  Grains,  L.  B.  5  Q.  B.  4^« 
Goldschmidt  v.  Joves,  22  L.  T,  220;  18  W.  B.  613 ;  or  a  person  whoh«ff»* 
in  fact  authorized  the  use  of  his  name :  see  Maocted  y.  inline  (No.  1)»  I^  '^ 
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4  Ex.  81 ;  though,  if  he  has  given  general  instructions  to  purchase,  it  is 
immaterial  whether  he  has  given  express  authority  to  pass  his  name  or  not : 
2*e»dtr  v.  Fox,  20  W.  R.  9ti6. 

In  such  cases  the  intermediate  purchasers  respectively  remain  bound  to 
complete  thoir  purchases  and  to  indemnify  their  vendors,  in  the  same  way  as 
if  transfers  had  been  executed  to,  and  accepted  by  them,  what  is  agi'eed  to 
be  done  being  treated  as  done :  Merry  v.  Nickalh,  7  Ch.  733,  Form  6,  suj), 
p.  2360;  and  this  liability  is  not  affected,  although  the  vendor  may  have 
compromised  his  liability  to  the  co.,  if  the  intention  of  the  compromise 
is  to  keep  alive  any  second  liability :  Heritage  v.  Paine,  2  Ch.  D.  594. 

So,  too,  if  an  intermediate  purdiaser  buys  **  with  registration  guaranteed," 
he  remains  liable  to  indemnify  his  vendor  until  actual  registration,  notwith- 
standing the  execution  and  acceptance  of  the  transfer :  Cru9e  v.  Paine^  4  Oh» 
441 ;  6  £q.  641;  Form  7,  tup.  p.  2360. 


BIGHTS  AND  LIABILITIES  OF  MEMBERS  OF  STOCK  EXCHANGE. 

Members  of  the  Stock  Exchange  are  either  ''jobbers,"  r'.e.,  members  who 
bay  and  sell  on  their  own  account,  and  are  usually  the  intermediate  pur- 
chasers in  these  transactions,  or  '*  brokers,"  V.p.,  members  who  bujr  and  sell 
on  accoimt  of  non-members;  but  all  members  alike,  whether  jobbers  or 
brokers,  deal  and  are  personally  liable  inter  se  as  principals :  Maxted  v.  Paine 
(No.  2),  L.  R.  6  Ex.  132,  170,  180. 

Non-members,  buying  or  selling  through  brokers,  are  equally  bound  by 
the  custom,  and  may  sue  or  be  sued  to  titie  same  extent  as  their  agents : 
MarUd  V.  Paine  (No.  2),  L.  E.  6  Ex.  132,  174. 

The  acts  of  brokers  m  the  course  of  their  agency  are  binding  on  their 
principals,  e.g,,  acceptance  of  transfers:  Bou*ring  v.  She2)herd,  L.  K.  6  Q.  B. 
309 ;  carrying  over,  i.e.,  deferring  the  time  of  completion  until  the  next 
periodical  settling-day,  or  continuing  the  transaction  to  the  next  account : 
Hhepj^rd  v.  Murphy,  I.  E.  2  Eq.  544  ;  unless  the  carrying  over  or  continua- 
tion IS  in  fact  beyond  the  scope  of  the  authority  given,  and  is  repudiated : 
Maxted  V.  Paiue  (No.  1),  L.  E.  4  Ex.  81. 

•'  (Continue"  is  a  technical  term,  which  means  to  sell  and  re-buy  the  same 
amount  of  stock  at  a  future  day  at  the  same  price,  a  further  sum  being  paid 
for  the  accommodation  ;  and  when  the  holders  of  bonds  continue  them,  the 
transaction  is  not  a  loan,  but  a  sale  and  repurchase :  Bongiovanni  v.  Societe 
O^nerale,  M  L.  T.  320. 

Brokers  are  also  entitled  to  indemnity  from  their  principals  against  loss 
incurred  in  their  agency,  e,g.,  by  giving  indemnities  to  other  members 
in  compliance  with  resolutions  of  the  Committee  of  the  Stock  Exchange: 
Pepperatrne  v.  Clench,  26  L.  T.  656;  or  money  paid  in  accordance  with  the 
usage  of  the  Stock  Exchange,  in  cases  of  sales  of  prospective  dividends  or 
other  transactions  not  recognized  or  enforced  by  the  committee  under  its 
rules :  MaHin  v.  Oihhon,  33  L.  T.  561 ;  24  W.  E.  87. 

A  broker  who  has  been  instructed  to  carry  over  stock,  but  to  whom  a 
balance  of  differences  due  has  not  been  paid  upon  the  pay  day  of  the  current 
settlement,  can  dose  his  principaFs  account,  if  he  has  before  the  pay  day 

f^Tcn  him  notice  of  the  amount  of  the  balcmce,  and  the  principal  has  not 
nmished  funds,  or  available  collateral  security  to  cover  the  amount :  Davis 
^  Co.  v.  Hmviird,  24  Q.  B.  D.  691 ;  but  if  a  stockbroker,  on  the  death  of  his 
client,  instead  of  closing  a  continuation  account  immediately,  carries  oyer, 
find  thereby  enters  into  a  fresh  contract,  he  loses  his  right  to  indemnity, 
mnd  must  bear  any  loss  incurred:  Re  Overv)eg,  (1900)  1  Ch.  209 ;  and  where 
brokers  lump  the  contract  of  a  customer  with  that  of  other  customers  by 
contracting  in  a  single  transaction  for  the  purchase  of  a  larger  number  of 
ahares  without  making  any  appropriation,  the  contractual  relation  which 
might  otherwise  subsist  between  the  customer  and  the  seller  cannot  take 
effect :  Beckhm<m  v.  Hamhlet,  (1900)  2  a  B.  18 ;  (1901)  2  K.  B.  73,  C.  A. ; 
Z>eviU  V,  Hamhlet,  (1901)  2  K.  B.  53,  C.  A. ;  but  if  the  contract  is  single  and 
separate,  and  the  customer  does  not,  on  the  failure  of  the  broker,  adopt  the 
courses  open  to  him  of  taking  up  ^e  shares,  or  appointing  another  broker 
in  lieu  of  the  defaulter,  the  joboer  who  has  taken  back  &e  shares  at  the 
lianu&OT  price  can  maintain  an  action  ag;ainst  tiie  customer  for  the  difference 
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between  the  carrying  over  and  selling  prices :  Anderson  v.  -Bearrf,  (1900)  1 
Q.  B.  260 ;  LeviU  v.  HambUt,  (1901)  2  K.  B.  53,  C.  A. 

A  stockbroker  who,  pursuant  to  contract,  advanced  money  to  take  stock 
purchased  for  his  customer  o£E  the  market,  but,  contrary  to  the  contract,  nU 
before  the  day  agreed  upon,  was  entitled  to  recover  the  amount  advanoed  ts 
money  paid  for  the  customer  at  his  request,  but  subject  to  the  cnatomff^i 
claim  for  damages  for  loss  by  the  premature  sale :  Ellis  v.  Fond,  (1^)  I 
a  B.  426,  0.  A. 

Where  the  principal  of  a  defaulting  broker  by  agreement  with  him  adopts 
the  closing,  and  accepts  the  ** hammer"  prices  (but  not  otherwise,  aee 
Duncan  v.  Hill,  L.  R.  8  Ex.  242;  Beckhuson  v.  Hamhlet,  (1900)  2  a  B.  23), 
he  impliedly  agrees  to  treat  the  loss  as  covered  by  the  implied  oontnd  « 
indemnity  between  himself  and  the  broker,  and  is  liable  to  pay  to  the  latter 
the  amount  of  any  differences  due  upon  contracts  carried  over :  Hariai  r. 
Ribbons,  22  Q.  B.  I).  254,  C.  A. 

A  broker  who  commits  a  breach  of  duty  to  his  customer  in  not  inakiDg  a 
valid  contract  for  sale  {e.q,,  by  disregardmg  the  Banking  Cos.  (Shares)  M 
1867,  V.  sup.,  p.  2361),  isliable  to  the  extent  of  the  price  of  the  shares:  M- 
son  V.  James,  9  Q.  B.  D.  546,  0.  A. 

A  broker  closing  his  customer's  account  in  a  special  way  must  account  te 
any  profit  accruing  thereby  to  him :  Erskine  v.  Sachs,  (1901)  2  K.  B.  oOi, 
C.  A.  As  to  the  propriety  of  a  simple  sale  on  the  m^ket  as  compared  vidi 
sale  and  repurchase  by  die  broker  himself,  see  Macoun  v.  Erskint,  (1901)  2 
K  B.  493,  C.A. 

A  broker  dealing  for  a  client  in  **  differences"  is  not  guilty  of  laah  aad 
hazardous  speculation  within  sect.  28  of  the  Bankruptcy  Ad;,  1883,  if  tbe 
client  has  the  means  to  pay :  Exp,  Jenkins,  Re  J,,  39  W.^.  430 ;  8  Morrell,3i 

It  is  a  <][uestion  of  fact  whether  the  relation  between  the  broker  and  lus 
customer  is  that  of  principal  and  agent  or  debtor  and  creditor ;  and  vbere 
the  account  opened  by  the  customer  is  merely  speculative,  and  all  he  vteoB 
or  pays  is  the  margin  of  profit  or  loss,  differences  which  become  payahte  to 
the  broker  in  the  customer's  favour  are  general  debts  for  which,  op  ^ 
failure  of  the  broker,  the  customer  must  prove  as  a  creditor  only :  Kisg  t. 
Eutton,  (1900)  2  Q.  B.  504,  C.  A. 

A  broker,  oeing  personally  liable,  is  entitled,  on  the  insolvency  of  to 
principal,  to  sell  all  stocks  bought  with  his  own  money  on  account  of  tbs 
principal,  and  to  claim  against  the  estate  of  the  prindpal  for  the  balance  ci 
the  account,  subject  to  deduction  for  loss  by  a  premature  sale:  Laenff* 
Hill,  Scn'mgeour's  Claim,  8  Ch.  921 ;  S.  C,  Crowley's  Claim,  18  Eq.  192;  m 
V.  Pond,  sup, ;  and  though  the  bargains  were  speculative,  the  employmetttcJ 
the  broker  in  such  case  not  being  contrary  to  public  policy,  the  comw* 
law,  or  the  Gaining  Act,  1845  (8  &  9  V.  c.  109),  s,  18,  as  to  gaining  and 
wagering  contracts:  Thadcer  v.  Hardy,  4  Q.  B.  D.  685, 0.  A. ;  and  althon^tia 
broker  has  not  entered  into  separate  contracts  on  behalf  of  the  principal,  bat 
has  appropriated  to  him  parts  of  larger  amounts  of  stock  purchased  by  hrokff 
for  distribution  among  his  principals :  Exp,  Rogers,  Re  R,,  15  Ch.  D.  207, C.i- 

Under  the  Gaining  Act,  1845  (8  &  9  V.  c.  109),  s.  18,  contracts  for  the  «» 
and  purchase  of  stocks,  where  it  is  intended  by  both  parties  that  no  iloeb 
Bhall  be  delivered  and  that  '*  differences  "  only  shall  oe  accounted  lor,  m^ 
withstanding  that  the  contracts  provide  that  either  parly  may  require  oom^ 
pletion  of  the  purchase  and  delivery  or  receipt  (as  the  case  may  be)  of  the 
stocks,  are  void  as  being  by  way  of  gaming  and  wagering :  Univenitl  Sltd 
Exchange  y,  Strachan,  (1896)  A.  C.  166,  H.  L. ;  (1895)  2  Q.  B.  329,  C  A. 

In  such  transactions  securities  deposited  by  one  of  the  parties  iriUi  w 
other  to  secure  the  payment  of  **  differences"  are  not  deposited  "toala^ 
the  event "  within  the  meaning  of  s.  18,  and  are  recoverable  by  action:  SA' 

By  the  rules  of  the  Stock  Exchange  a  member  being  unalne  to  meet  ui 
engagements  is  publicly  declai-ed  a  defaulter,  and  thereupon  his  accounts  aw 
closed,  and  stock  or  shares  contracted  to  be  sold  to  him  are  re-sold. 

Where  a  broker  is  thus  declared  a  defaulter  by  reason  of  the  failure  of  as 
principals  to  pay  money  due  to  him,  he  is  entitled  to  claim  from  them  d» 
total  amount  appearing  due  from  them,  in  respect  of  transactions  on  A^ 
behalf,  on  this  closing  of  his  accounts :  Lacey  v.  Hill,  Crowlty's  Claim,  1^ 
Eq.  182 ;  but  where  it  is  not  proved  that  his  insolvency  was  caused  by  b*" 
payment  on  the  part  of  his  principals,  he  cannot  olaioL  to  be  indeninifi^^ 
them  against  the  loss  occasioned  by  tiie  compulsory  closing  of  the  acooos^  ■ 
Duncan  v.  Hill,  L.  E.  8  Ex.  242. 
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But  these  rules  are  only  binding  on  the  members,  and  do  not  regulate  the 
rights  of  the  general  creoitors  of  the  defaulter :  Tomkim  v.  Saffery^  3  App. 
Ca.  213;  Exp.  Grant,  Re  Plumhly,  13  Ch.  D.  679,  O.A.;  Beckhuson  v.  Ham- 
Uft,  (1900)  2  a  B.  24;  LtviU  v.  Hamhlet,  (1901)  2  K.  B.  53,  0.  A. ;  and 
where  the  assets  have  been  privately  distributed  by  the  official  assignee  a 
participating  creditor  is  not  precluded  from  afterwards  suing  for  the  balance 
of  his  debt :  Be  Ward,  Exp.  JT.,  20  Ch.  D.  356,  0.  A. 

The  *'  assets  "  of  which  the  official  assignee  under  the  rules  becomes  the 
assignee  in  equity,  comprise  all  the  assete  of  the  defaulter,  and  Uie  official 
assignee  can  maintain  an  action  for  the  full  price  of  assets  purchased  from 
the  defaulting  assignor  by  a  person  haying  full  knowledge  of  the  position  of 
matters :  Bichardsati  v.  Stormontj  (1900)  1  Q.  B.  701 ;  referring  to  Tomkim 
V.  l^ffery,  sup. 

The  amount  fixed  by  the  official  assignee  as  that  of  the  differences  due  by 
the  defaulter  to  the  creditor  must,  as  against  the  defaulter,  be  treated  as  fixed 


^^v  <.u.w.^v  ^yx  lAxu^Evu^.^  paid  to  the  official  assignee  uv  ui^xuu^xo  lu.- 
debted  to  the  defaulter,  being  an  artificial  fund  created  by  tne  rules  of  the 
Stock  Exchange,  does  not  pass  to  the  trustee  in  the  subsequent  bankruptcy 
of  the  defaulter :  Exp.  Grant,  Be  Fiumhly,  13  Oh.  D.  667,  U.  A.  ;  Be  Woodd, 
Exp.  King,  82  L.  T.  504  ;  W.  N.  (00)  84. 


SbCTIOM  YI. — ^MlSCELLAKBOUS  BlOHTS  AND  BbMEDIES. 
(l.) — SPECIFIC  APFBOFSIATION  OF  00N8IGNHENTS* 

1.  Appropriation  of  Consignments  to  meet  Bills  of  Exchange — 

Declaration  of  Charge  and  Inquiry. 

"  I>ECLABE  that  the  Pits  are  entitled  to  a  charge  upon  the  proceeds 
of  sale  of  the  —  sacks  of  coffee  in  the  pleadings  mentioned  in  respect 
of  the  bills  of  exchange  held  by  them  as  in  the  pleadings  mentioned ; 
And  Let  an  inquiry  be  made  whether  any  person  or  persons,  other 
than  the  Pits,  being  holders  of  the  bills  of  exchange  in  the  —  para- 
graph of  the  Pit's  pleading  mentioned,  have  charges  on  the  proceeds 
of  sale  of  the  said  coffee,  cmd  what  are  the  respective  priorities  of  such 
dhargee,  if  any ;  And  Declare  that  the  Defts  M.  &c.  are  not  entitled  to 
anj  daim  upon  the  proceeds  of  sale  of  the  said  —  sacks  of  coffee  by 
'rirtue  of  the  proceedings  in  the  action  taken  by  them  in  the  Lord 
Major's  Conrt  against  J.  &c.  trading  under  the  style  or  firm  of 
JB.  A.  &  Co." — ^Injunction  against  further  proceedings  in  the  said 
action  made  perpetual. — ^Directions  for  taxation  and  payment  of  costs. 
— Liberty  to  apply  at  Chambers  as  to  distribution  of  fund  in  Court. — 
Stay  further  proceedings  against  Defts  M.  &c.  except  for  the  purpose 
of    enforcing  this  order. — Ranhen  v.  AlfarOf  C.  A.,  17  April,  1877, 
B.  1078;  5  Ch.  D.  786,  C.  A 

Por  like  decree,  declaring  that  the  returns  made  by  B.  T.  &  Co.,  in  respect 
of  the  Fit's  shipments,  were  appropriated  by  the  letters  in  the  admissions 
mentioned  to  the  payment  of  au  advances  made  to  the  Pit  by  S.  &  8.,  and 
bo  the  taking  up  oi  any  Idlls  drawn  or  accepted  by  the  Pit  in  respect  of 
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such  advancesi  and  subject  thereto  to  make  good  the  balance,  if  any,  due 
to  S.  &  S.,  and  declaring  that  the  Defts  received  such  returns  as  were  made 
by  R.  T.  &  Co.  to  the  Defts'  firm  in  re8i>ect  of  the  said  shipments,  witli  notice 
01  such  appropriation,  with  consequent  directions,  see  SUele  t.  Stuart^  V.-C.  S., 
21  March,  1866,  £.  2215 ;  2  Eq.  84. 

And  for  decree  in  like  suit,  see  Inman  v.  Clare,  V,-C.  W.,  3  Dec.  1858, 
A.  837 ;  Joh.  783. 


NOTES. 

Where,  on  a  consignment  of  goods,  bills  are  drawn  by  the  consignor  on 
the  consignee  without  any  specific  directions  connectmg  the  goods  and 
the  bills,  the  consignee  is  entitled  to  place  both  the  consignment  and  the 
bills  to  his  general  account  with  the  consignor ;  but  if  the  consignor  saids 
instructions  specifically  appropriating  the  proceeds  of  the  consignment  to 
meet  the  bills,  the  consignee  may  refuse  to  accept  the  oonsisTiment,  but  ii 
bound,  if  he  accepts  it,  to  hold  the  proceeds  in  accordance  with  the  instnio- 
tions  :  lianken  v.  Al/'aro,  o  Ch.  D.  786,  795,  G.  A.,  Form  1,  sup,  p.  2365;  FHtk 
V.  Forbes,  4  D.  F.  &  J.  409 ;  Imnan  v.  67arc,  Joh.  769 ;  BixJc  ▼.  Oori99tn,  t 
D.  F.  &  J.  434  ;  and  see  Trimingham  v.  Maud^  7  Eq.  201. 

If  express  notice  of  such  appropriation  is  given  to  the  discounter  or  other 
holder  of  the  bill,  this  will  amount  to  a  good  equitable  assignment  oi  the 
appropriated  fund,  and  the  holder  is  entitled  to  maintain  an  action  against 
the  consignee  for  the  purpose  of  enforcing  the  appropriation:  laman  t. 
CVttrc,  Joh.  769 ;  Bum  v.  Carvalho,  4  My.  &  0.  690 ;  and  see  Banktu  v. 
Af/aro,  5  Ch.  D.  786,  0.  A. ;  Frith  v.  Forbes,  4  D.  F.  &  J.  409. 

But  the  mere  fact  that  a  person  holds  a  bill  of  exchange  drawn  against  a 
consignment  is  not  enough  to  give  him  any  right  against  ihe  oonfldgnee, 
even  though  the  bill  is  expressed  on  its  face  to  be  so  drawn ;  unless  &b 
fact  of  an  actual  appropriation  is  communicated  to  him,  or  the  hill  of 
lading  is  annexed:  Bobey  &  Co.  v.  Olh'er,  7  Ch.  695;  Frith  v.  Forbes,  4 
D.  F.  &  J.  409.  422 ;  Brown,  Shipley  &  Co.  v.  iCeo^A,  29  Ch.  D.  848,  C.  A. ; 
Phelps,  Stokes  &  Co.  v.  Comber,  29  Ch.  D.  813,  C.  A. ;  Exp.  Dever^  &  Simf 
(No.  2),  14  a.  B.  D.  611,  C.  A. 

The  sending  of  a  letter  of  advice  to  the  consignee  will  not  create  a  specifie 
appropriation  in  favour  of  a  purchaser  of  bills  of  exchange  which  contain  a 
direction  to  **  charge  the  same  on  account  of"  the  goods,  **  as  advised'': 
Broxon,  Shipley  <fc  Co.  v.  Keogh,  29  Ch.  D.  848,  C.  A. ;  nor  can  such  a  boll  of 
exchange  operate  as  an  equitable  assignment :  S,  C. 

And  where  countei-foils,  expressing  that  the  bills  of  exchange  were  drawn 
against  goods  consigned,  were  attached  to  the  bills  and  intended  to  be  tom  off 
on  acceptance,  no  hen  or  charge  was  thereby  created  in  favour  of  the  holder 
of  the  bills:  Fhdps,  Stokes  <&  Co.  v.  Comber,  29  Ch.  D.  813,  C.  A. 

The  annexation  of  the  bills  of  lading  will  not  confer  a  lien  if  there  is  aa 
express  bargain  that  they  are  to  be  given  up  to  the  acceptors  on  aooeptaaoe: 
Exp.  Devtr,  Re  Suse,  13  ft.  B.  D.  766,  C.  A. 

Nor  does  a  statement  that  the  drawee  will  have  funds  to  meet  a  bill  of 
exchange  at  maturity  amount  to  a  specific  appropriation  or  assigmnent  of 
any  funds  in  the  hands  of  the  drawee:  Citizen^  Bank  y.  FirU  AcrfioM/ 
Bank,  L.  E.  6  H.  L.  352 ;   Thomson  v.  Simpson,  6  Ch.  659. 

As  to  the  principle  and  effect  of  the  rule  in  Eocp.  Waring^  19  Vcs.  S4J, 
whereby,  when  there  has  been  a  specific  appropriation  between  drawer  and 
acceptor,  then  if  both  become  insolvent  and  their  estates  are  brought  under  a 
**  forced  administration,''  the  bill-holder,  though  neither  party  nor  privT  to 
the  contract,  is  entitled  to  have  the  securities  or  remittances  remaining  ia 
specie  applied  in  payment,  see  Exp.  Devtr,  Be  Suse,  13  Q.  B.  D.  76fi,  C.  A. ; 
that  the  extension  of  the  rule  to  cases  in  which  the  securities  are  defickat 
confers  a  benefit  on  the  bill-holders,  to  which  they  are  not  entitled,  at  tbt 
expense  of  the  acceptors,  see  Boyal  Bank  of  Scotland  y.  Commerciai  Ba*ii  t/ 
Sa^tland,  7  Apn.  Ca.  366 ;  observing  upon  Powles  v.  JIargreaveSy  3  D.  IL  i 
G.  453 ;  and  tnat  in  cases  within  ue  rule  notice  to  the  bill-holderB  of  aa^ 
appropriation  is  inunaterial,  see  Fowles  y.  Hargreaves,  sup. ;  Hickie  S  C^i 


SECT.  VI.  (ii.)]        Stoppage  in  Tramitu.  2367 

caUf  4  Eq.  226 ;  and  as  to  what  amounts  to  a  specific  appropriation  as  between 
drawer  and  acceptor,  see  Exp,  Broads  Re  Neck^  hi  Q.  B.  D.  740,  C,  A, 

The  appropriation  will  not  be  valid  against  third  persons  claiming  with- 
out Dotice;  and  accordingly,  where  remittances  to  a  country  bank  were 
appropriated  to  meet  acceptances,  and  a  portion  of  such  remittances,  con- 
sisting of  bills  and  notes,  was  forwarded  without  notice  to  the  London  agents 
of  the  bank,  it  was  held  that  they  could  retain  the  bills  and  notes  without 
meeting  the  acceptances :  Johnson  v.  Bobarts,  10  Gh.  505 ;  and  see  Steele  y. 
StmH,  2  Eq.  84. 

As  to  a  banker^s  lien  on  securities  deposited  by  a  customer  for  the  balance 
of  his  general  account,  see  Be  European  Bank,  8  Ch.  41 ;  and  that  it  does  not 
extend  to  securities  deposited  for  safe  custody,  or  for  a  special  purpose,  see 
Leese  v.  Martin,  17  Eq.  224;  Brandao  v.  BarneU,  12  01.  &  F.  787;  Landofh 
Chartered  Bank  of  Australia  Y.  White^  4  App.  Ca.  413 ;  and  v*  sup.  Chap. 
XLVII.,  p.  2060. 

Where  a  yendor  of  goods  draws  a  bill  of  exchange  ag^ainst  the  vendee  for 
the  price,  and  forwards  it  to  him  with  the  bill  of  lading,  the  vendee  may 
refuse  to  accept  the  bill  of  exchange,  but  if  he  refuses  he  cannot  retain  the 
bill  of  lading:  Shepherd  v.  Harrison ^  L.  K.  5  H.  L.  116. 

If  the  vendee  accept  the  bill  of  exchange,  this  is  a  conditional  payment  of 
the  purchase-money,  and  displaces  the  vendor's  lien;  but  if  the  acceptance 
be  subsequently  dishonoured,  even  after  having  been  negotiated  by  the 
vendor,  the  vendor's  Uen  revives :  Qunn  v.  Bolckaw,  Vaughan  &  Co,,  10  Ch. 
491 ;  Currie  v.  Misa,  L.  R.  10  Ex.  153,  162;  ,S.  C,  1  App.  Ca.  554. 

Where  an  agent  for  sale  accepted  bills  for  the  value  of  goods  consigned  to 
him  for  sale,  and  the  principals,  a  company,  were  wound  up,  the  agent  had 
a  lien  on  the  goods  for  the  amount  of  his  acceptances :  Be  Pavy^s  Co,,  1  Ch. 
D.  631. 


(n.)— STOPPAGE  IN  TRANSITU. 

1.  Declaration  of  Right  of  Stoppage  in  Tranmtu, 

*'  Declabe  that  the  Pit  B.  {consignor)  was  entitled  to  stop,  and  did 
stop,  in  transitu,  the  timber  in  the  pleadings  mentioned ;  And  it 
appearing  that  the  net  proceeds  of  the  said  timber  amounted  to  the 
sum  of  £1,276  and  no  more,  and  that  the  sum  of  £1,570,  the  amount 
paid  into  Court  and  invested  pursuant  to  the  order,  dated  &c.,  was 
composed  of  the  said  sum  of  £1,276,  and  of  two  sums  of  £ —  and  £ — , 
the  proceeds  of  certain  policies  of  assurance  upon  the  said  timber 
effected  by  the  Defts  B.  &c.  {consignees).  Declare  that  the  Pits  L.  &c., 
as  (aasignees)  of  the  Pit  B.,  were  and  are  entitled  to  be  paid  so  much 
of  the  said  sum  of  £1,670,  or  of  the  Cons,  and  cash  in  Court  to  the 
credit  of  ftc,  as  has  arisen  from  the  said  sum  of  £1,276,  or  the  accu- 
mulations  thereof,  and  that  the  Defts  S.  &c.,  as  trustees  of  the  indenture 
or  trast  deed  of  the  —  day  of  —  {creditors^  deed),  were  and  are  entitled 
to  the  residue  of  such  Cons,  and  cash.'' — Declarations  adjusting  the 
aoooant  between  the  parties,  and  consequent  directions. — Bemdtson  y. 
ChurchiU,  L.  C,  21  April,  1868,  A.  1881 ;  3  Ch.  588 ;  4  Eq.  481 ;  nom, 
Bemdtson  v.  Strang, 

NOTES. 

The  law  as  to  stoppage  in  transitu  is  now  codified  by  the  Sale  of  Ooods 
Act,  1893  (56  &  57  Y.  c.  71),  ss.  38,  44,  45,  46.    See  Chit.  Cent.  378,  379. 


For  the  definition  of  *'  goods,"  see  sect.  62  of  the  Act. 
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On  the  general  doctrine  of  stoppage  in  tramitu^  see  Lickharrow  v.  Maum, 
1  Sm.  L.  C.  674 ;  Wiseman  v.  Vandeputt,  Tudor,  L.  C.  Merc  34 ;  Smith, 
Merc.  Law,  683 ;  Addison  on  Cont.  534  et  seq. 

The  essence  of  this  doctrine  has  been  held  to  be  that  during  the  iraHsittu 
the  goods  should  be  in  the  custody  of  some  third  person,  intermediate 
between  the  seller  who  has  parted  with,  and  the  buyer  who  has  not  yet 
acquired,  actual  possession :  ScJwtsmans  v.  Lane.  &  York*.  Ry.  Co,,  2  Ch- 
332,  335;  Gibson  y,  Carruthers,  8  M.  &  W.  321,  328;  and  aee  Exp.  Gihbes, 
1  Ch.  D.  101.     See  the  Act,  sect.  45,  sub-sect.  1, 

Accordingly  it  has  been  held  that  the  transitus  was  not  terminated  by 
delivery  to  the  agent  of  the  shipowners  at  the  port  of  destination:  Ex^^ 
Barr(nu,  6  Ch.  D.  783 ;  nor  until  arrival  at  the  port  of  destination  named  in 
the  agreement  for  supplying  the  goods,  notwithstanding  an  alleged  intermp- 
tion  in  the  transitus:  Exp.  Watsoii^  5  Ch.  D.  35,  C.  A. ;  nor  by  delivery  cm 
board  a  ship  not  belonging  to  the  vendee,  but  chartered  by  him  for  the 
purpose  of  fetching  the  goods:  Berndtsofi  v.  Strang ^  3  Ch.  588;  4  Eq.  481, 
Form,  sup.  p.  2367 ;  Rodger  v.  Comptoir  d^Escompte  de  Paris,  L.  B.  2  P.  C. 
893 ;  nor  by  announcement  of  arrival  and  a  request  by  the  captain  of  tlie 
ship  for  instructions :  Eraser  v.  Witt,  7  Eq.  64 ;  nor  (as  between  Tender  and 
vendee)  by  a  promise,  made  by  the  chief  officer  of  the  ship  to  an  a^nt  for  a 
mortgagee  of  the  bill  of  lading,  to  deliver  to  him  the  gooos  when  they  oouM 
be  got  at :  Coventrjf  v.  Oladstone,  6  Eq.  44 ;  nor  by  delivery  to  the  vendee,  if 
he  refuses  to  receive  the  goods:  Bolton  v.  Lane.  &  Yorks.  By.  Co,,  Ij.  B.  1 
C.  P.  431 ;  nor  by  delivery  of  part  of  a  cargo,  unless  that  part  is  eeseniaal 
to  the  delivery  of  the  whole,  as  in  the  case  of  a  machine :  Exp,  Cocper,  U 
Qi.  D.  68,  C.  A. ;  and  it  makes  no  difference  that  the  ultimate  destination  of 
tiie  goods  has  not  been  communicated  to  the  vendor :  Exp.  Bosrctxir  China 
Clay  Co.,  Be  Cock,  11  Ch.  D.  560,  C.  A. 

But  where  goods  had  been  delivered  at  a  railway  co.*8  warehouse  in  the 
name  of  the  vendee's  agents,  it  was  held  that  the  transitus  was  ended :  Jtfier- 
chant  Banking  Co.  v.  Phoenix  Bessemer  Co.,  5  Ch.  D.  205 ;  and  so  also  when 
the  goods  were  delivered  on  board  a  ship  belonging  to  the  vendee,  thon^ 
employed  as  a  general  ship :  ScJiotsmans  v.  Lane,  d:  Yorks,  By„  Co,„  2  C5I 
332 ;  or  to  a  forwarding  agent  appointed  by  the  vendee  and  receiving  ocdera 
from  him:  Kendall  v.  Marshall,  11  Q,  B.  D.  356,  C.  A. ;  Be  Braud,  Exp, 
Francis,  56  L.  T.  577;  and  see  Bethell  v.  Clark,  20  Q.  B.  D.  615,  C.  A.; 
though  held  by  a  carrier  as  the  purchaser's  agent :  Lyons  y.  Hoffttuug^  15 
App.  Ca.  P.  C.  391 ;  or  when  the  goods  came  into  the  custody  of  a  commis- 
sion agent,  who  was  purchasing  for  a  foreign  principal :  Exp.  Miles,  Rt  Isaacs^ 
15  Q.  B.  D.  39,  C.  A. 

The  right  of  stoppage  in  transitu  is  not  discharged  absolutely  by  an  in- 
dorsement of  the  bill  of  lading  by  way  of  security  or  plcd&e,  but  remains, 
subject  to  the  charge,  in  favour  of  the  indorsee :  Kernp  v.  Falk,  7  App.  Oi- 
572 ;  Re  Westcynthius,  5  B.  &  Ad.  817  ;  Spalding  y.  Ruding,  6  Beav.  S76 ;  aai 
the  right  is  not  lost  by  reason  of  a  sub-sale  by  the  purchaser :  Kemp  v.  Falkj 
7  App.  Ca.  572 ;  Evp.  Golding,  Davis  &  Co..  Re  Knight,  13  Ch.  D.  628,  C.  A-; 
and  tnou^h  the  bill  of  lading  was  made  out  in  the  name  of  the  sab-purchaser, 
the  unpaid  vendor,  having  given  a  valid  notice  to  stop  before  the  mooey 
had  been  received  from  the  sub-purchaser,  was  held  entitled  to  hare  ths 
original  purchase-money  satisfied  thereout:  Exp.  Golding,  Davis  ^  Co., 
sup. 

Where  goods  are  shipped  tmder  a  bill  of  lading  drawn  in  parts,  to  bs 
delivered  to  the  consignee  *'  or  his  assigns,  the  one  of  which  bills  beis^ 
accomplished  the  other  to  stand  void,"  the  master,  and  the  warehonsemaa 
who  has  the  custody  of  the  goods,  under  the  Merchant  Shipping  Act,  186S. 
88.  66—78  (see  now  the  Merchant  Shipping  Act,  1894,  57  &  58  V.  c  60.  Ptat 
yil.,  ss.  492 — 501),  is  justified  in  delivering  to  the  consignee,  on  prodadiaa 
of  one  part,  although  there  has  been  a  piior  indorsement  for  Talne  to  the 
holder  of  another  part,  provided  delivery  be  bond  fide  and  without  notice  or 
knowledge  of  such  prior  indorsement :  Glyn,  Mills  &  Co.  y,  E,  A  W,  It^dm 
Bocks,  7  App.  Ca.  591. 

Where  tne  vendee  insures  the  goods,  he  is  entitled,  notwithstandiiur  a 
stoppage  in  transitu,  to  the  moneys  recovered  on  the  policy :  Bernnt^**^  r, 
Strang,  3  Ch.  588,  Form,  suj).  p.  2367 ;  and  see  Latham  v.  Chartcrtd  Bonk  f/ 
India,  17  Eq.  205,  216. 
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Eyen  before  the  commexioemeiit  of  the  Jud.  Acts  it  was  held  that  a  bill  in 
equity  would  lie  to  enforce  a  right  of  stoppage  in  traimtu :  Schotamans  v. 
Lane,  &  Yvrk^.  Ry.  Co,,  2  Ch.  3:52;  and  it  was  said  that,  where  the  goods 
were  deliyered  or  parted  with  after  notice  of  stoppage,  damages  instead  of  an 
injunction  might  be  awarded  under  the  Chancery  Amendment  Act,  1858 
(21  &  22  V.  c.  27),  s.  5 ;  S,  C,  1  Eq.  349. 

Under  an  agreement  to  deliver  ^oods  by  instalments,  to  be  paid  for  in  cash 
within  fourteen  days  of  delivery,  it  was  held  that  the  vendor  might,  on  the 
bankruptcy  of  the  vendee,  refuse  to  continue  deliveries  until  the  price  of 
former  deliveries  had  been  tendered:  Eai^,  Chalmers,  8  Ch.  289;  Wms. 
Bkcy.  195,  196. 


(UI.)— BUEIAL  FEES. 

Declaration  as  to  Bight  to  Burial  Fees, 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pit  and  Defts,  Declare  that  in  the  consecrated  portion  of  the 
burial  g^und  belonging  to  the  burial  board  of  the  parish  of  West 
Derby,  in  the  county  of  &c.,  within  the  said  parish,  the  rector  of  the 
parish  for  the  time  being  is  bound  by  himself  and  his  curates,  or  such 
other  qualified  persons  as  he  may  authorize,  to  perform  the  duties, 
and  is  entitled  to  have  the  rights  and  authorities  incident  to  such 
duties,  for  the  performance  of  religious  service  in  the  burial  in  such 
burial  ground,  or  in  the  consecrated  portion  thereof,  of  the  remains  of 
parishioners  or  inhabitants  of  the  parish  of  West  Derby  ;  And  Declare 
that  the  Bector  of  West  Derby  is  entitled  to  receive  all  such  fees  as 
the  said  burial  board  may  themselves  collect  or  receive  in  respect  of 
ouch  duties  of  the  Rector  of  West  Derby. — Stewart  v.  West  Derby 
Burial  Board,  Kay,  J.,  15  Dec.  1886,  B.  1415  ;  34  Ch.  D.  314. 


NOTES. 


The  Chancery  Division  has  jurisdiction  to  entertain  an  action  by  a  dergy- 
man  against  a  burial  board  involving  the  right  of  property  in  burial  fees : 
iSteioart  v.  West  Derby  Burial  Board,  sup. 

As  to  the  right  to  such  fees,  see  Phill.  Eoc.  Law,  673  et  seq. ;  Dale's  Clergy- 
jnan's  Handbook,  144  et  seq, ;  Wood  v.  Headingley,  (1892)  1  Q.  B.  713. 


(rv.)— COPYHOLDS. 

1.  Bight  of  Admission  to  Copyholds  declared. 

[The  lord  had  originally  contended  that  a  forfeiture  had  been  incurred, 
and  disputed  the  mode  in  which  the  fine  was  to  be  assessed,  and  the  amount 
of  it,  but  conceded  everything  before  the  hearing  but  such  amount  and  the 
eoflts  of  suit.  A  forfeiture  had  been  entered  on  the  court  roll,  but  there  had 
been  no  seizure.] 

'^  Dbolabe  that  the  Pits  (^copyholders)  are  entitled,  upon  payment  of 
t^o  full  fines  and  a  quarter  of  one  fine,  to  be  admitted  as  tenants, 
according  to  the  custom  of  the  manor  of  &c.,  to  the  copyhold  premises, 
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to  which  0.  in  the  pleadings  named  was  admitted  tenant  on  the  — 
day  of  — ,  in  the  proportions  in  the  pleadings  mentioned  ;  And  the 
Deft  H.  {lord)  by  his  counsel  consenting  that  a  full  fine  be  taken  at 
£ — ,  Let  upon  payment  to  the  Deft  H.  of  £ —  for  two  such  full  fines 
and  a  quarter  of  a  fine,  and  of  all  quit  rents  and  steward's  fees,  the 
Deft  H.  admit  the  Fits,  as  tenants  according  to  the  custom  of  the  said 
manor,  to  the  -said  copyhold  premises  in  the  proportions  in  the 
pleadings  mentioned." — Deft  H.  to  pay  the  co-Defts  the  sum  of 
£ —  for  their  costs  of  action,  and  to  the  Pits  their  taxed  costs.— 
Connop  T.  Hodgson,  M.  B.,  6  July,  1871,  A.  1971  ;  affd.  L.  C.  15  Jan. 
1872,  A.  80. 


2.  Seizure  of  Copyholda  by  Lord  set  aside — Copyholder  reinstated. 

**  Declabe  (by  consent)  that  the  seizure  by  or  on  the  part  of  the 
Deft  n.,  as  lord  of  the  manor  of  &c.,  of  the  copyhold  estate  azid 
hereditaments  in  the  pleadings  mentioned  held  of  such  manor,  and  the 
attornment  to  him  by  the  Deft  P.  {tenant),  ought  to  be  set  aside^  and 
that  the  Pit  A.  ought  to  be  reinstated  and  readmitted  as  a  copjholdeff 
of  the  said  manor,  and  restored  to  the  possession  or  receipt  of  the 
rents  and  profits  of  the  said  estate  and  hereditaments,  as  if  no  snc^ 
seizure  and  attornment  had  been  made ;  And  order  and  adjadge  the 
same  accordingly ;  And  Let  the  Deft  H.,  by  his  steward,  aceordingl? 
forthwith  readmit  the  Pit  A.  to  the  said  estate  and  hereditaments,  to 
hold  to  her  and  her  heirs  according  to  the  custom  of  the  said  manor; 
And  Let  such  readmittance  be  made  without  the  payment  of  any  fine 
or  fees,  and  be  without  prejudice  to  the  conditional  surrender  of  the 
—  day  of  —  of  the  said  estate  and  hereditaments  to  the  Pits  A.  and 
M.,  and  the  indentures  of  settlement  dated  &c.,  in  the  pleadings  men- 
tioned ;  And  Let  the  Deft  P.  re-attom  tenant  to  the  Pit  A.,  and  par 
to  her  the  rent  which  has  accrued  due-  under  his  lease  dated  &c^ 
since  &c.  {date  of  payment  to  the  lord),  in  respect  of  the  premises 
within  the  manor  of  &o.,  such  rent  to  be  apportioned  in  Chambers  in 
case  the  parties  differ." — Directions  as  to  enfranchisement. — Deft  H. 
to  pay  Pit's  costs  of  action,  and  of  and  attending  the  readmission  ani 
reattomment. — ^Liberty  to  apply. — Andrews  v.  Hulse^  V.-C.  W.,  19 
Feb.  1859,  A.  1180 ;  S.  C,  4  K.  &  J.  392. 

This  cause  was  argued  and  decided  upon  demurrer,  and  after  thedemnnen 
had  been  overruled  the  cause  was  compromised,  the  Defts  submitting  to  a 
decree  in  the  terms  of  the  Ist,  2nd  and  3rd  paragraphs  of  the  prayer  of  the 
bill,  the  Pit  waiving  an  account  of  rents  received  by  the  Deft  IL,  and  coa- 
senting  to  special  oirections  as  to  enfranchisement,  though  these  were  not 
prayed  by  the  bill. 

As  to  the  concurrent  jurisdiction  in  equity  to  relieve  against  an  Ukapi 
forfeiture  or  seizure  by  the  lord,  see  Walters  v.  Webb,  9  Eq.  83,  87 ;  Amhnit 
V.  Huhe,  4  K.  &  J.  392.  Form  2,  sup,;  LiUoii's  case,  Cajy,  8; 
Copyh.  6th  ed.  378;  7th  ed,  466;  Elton,  Copyh.  pp.  223  d  seq. 
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(v.)— FOKFEITUTIE  OF  LEASE —CONVEYANCING  ACTS,  1881  AND  1892. 

Landlord  and  Tenant  —  Forfeiture  —  Condition  for  lle-entry  on 
Liquidatioti — Volnntary  Winding-up  of  Solvent  Company — 
UnderleAiaee — Terms  of  Relief — Rent  to  be  Fixed  in  Chambers — 
Publi€'house — Conveyancing  and  Law  of  Property  Acty  1881 
(44  (Jjr  45  V.  c.  41),  s.  14,  sub-ss,  1,  2,  and  6  (l) — Conveyancing 
and  Laic  of  Property  Act,  1892  (55  4"  5t)  V,  c.  13),  s.  2,  sub-s.  2, 
afid  s.  4. 

This  action  and  counterclaim  coming  on  for  trial  this  —  day  &c. ; 
Declare  that  the  Pits  are  entitled  to  recover  possession  of  the  B.  Tavern 
in  the  pleadings  mentioned  as  on  a  forfeiture  of  the  original  lease ; 
And  Let  the  said  B.  Tavern  vest  in  the  Deft  F.  J.  F.  for  the  residue 
of  the  term  of  the  original  sub-lease  to  him  dated  the  (26th  October, 
1 896)  in  the  pleadings  mentioned,  at  a  rent  to  be  settled  by  the  Judge 
in  Chambers,  having  regard  to  all  the  circimistances  of  the  case, 
including  the  absence  of  a  covenant  making  the  said  B.  Tavern  a  tied 
house ;  And  Let  the  Deft  F.  J.  F.  forthwith  pay  to  the  Pits  the  rent 
due  up  to  the  date  of  this  judgment  under  the  original  lease  dated  the 
(26th  October,  1896) ;  And  Let  the  Deft  F.  J.  F.  execute  a  deed 
containing  covenants  and  provisions  corresponding  with  those  in  the 
said  original  lease  dated  the  (26th  October,  1896),  such  deed  to  be 
settled  by  the  Judge  in  case  the  parties  differ ;  Bef er  &c.  to  tax  the 
Pits'  costs  of  action  and  counterclaim  up  to  and  including  this  judg- 
ment ;  And  Let  the  Defts  W.  0.  P.  &  Co.,  Ld.  {the  brewers)  pay  to  the 
Pits  such  costs  when  taxed,  [the  Pit]  T.  D.  B.  a  member  of  the  firm 
of  Messrs.  B.  &  Co.,  the  Pits'  solrs,  personally  undertaking,  in  the 
event  of  this  judgment  being  reversed  on  appeal,  to  abide  by  any 
order  [which]  the  Court  may  make  as  to  refunding  to  the  last-named 
Defts  the  costs  hereinbefore  directed  to  be  paid  by  them. — Beserve 
subsequent  costs  of  action. — Ewart  v.  Fryer,  Kekewich,  J.,  28  March, 
1900,  A.  1467 ;  S.  C,  C.  A.,  11  Dec.  1900,  A.  4421 ;  (1901)  1  Ch.  499. 

KOTES. 

Act  of  1881.]— By  the  Conveyancing  Act,  1881  (44  &  46  V.  c.  41),  s.  14  (1), 
m  right  of  re-entry  or  forfeiture  under  a  lease  for  a  breach  of  any  covenant 
or  condition  is  not  to  be  enforceable  by  action  or  otherwise,  unless  a  notice 
ae  in  the  Act  mentioned  is  served  by  the  lessor  on  the  lessee,  and  the  lessee 
fails,  within  a  reasonable  time  ther^ter,  to  remedy  the  breach  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in  money  to  the  satisfaction 
of  the  les8or  for  the  breach. 

(2)  '*  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce  such 
a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor*8  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  tho  Court  for  relief ;  and  the 
Conrt  may  ffrant  or  refuse  relief,  as  the  Court,  having  regard  to  the  pro- 
eeedings  and  conduct  of  the  parties  under  the  foreffoing  provisions  of  tiiis 
flection,  and  to  all  the  other  circumstances,  thinks  fit ;  and  in  case  of  reJief 
xnay  grant  it  on  such  terms,  if  any,  as  to  costs,  expenses,  damages,  com- 
pensation, penalty  or  otherwise,  including  the  granting  of  an  injunction  to 
xeetrain  any  like  breach  in  the  future,  as  the  Court,  in  the  circumstances  of 
each  case,  thinks  fit." 

(6)  The  section  does  not  extend  to  a  covenant  or  condition  against  the 
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assigning,  underletting,  parting  with  the  possession,  or  disposing  of  the  land 
leased ;  or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or 
on  the  taking  in  execution  of  the  lessee's  interest ;  or  in  case  of  a  mining 
lease,  to  a  covenant  or  condition  for  allowing  the  lessor  to  have  access  to  or 
inspect  books,  accounts,  records,  weighing-machines  or  other  things,  or  to 
enter  or  inspect  the  mine ;  and  (8)  it  is  not  to  affect  the  law  relating  to  re- 
entry or  forfeiture,  or  relief  in  case  of  non-payment  of  rent :  see  Scott  y. 
Matthew  Brown  &  Co,,  51  L.  T.  746;  but  (9)  is  applicable  to  leases  made 
before  or  after  the  Act,  and  notwithstanding  any  stipulation  to  the  contrary. 

**  Compensation,*'  under  sub-sect.  1,  was  neld  not  to  include  the  cost  in- 
curred by  the  lessor  in  consulting  and  employing  a  solr  and  surveyor  in 
respect  of  the  preparation  of  the  notice :  Skinners  Co,  v.  Knight^  (1891)  2 
Q.  B.  542,  C.  A. ;  but  under  sub-sect.  2  the  Court  has  discretion  to  stay  the 
action  upon  payment  by  the  Deft  of  the  Pit's  costs  as  between  solr  and  client 
as  well  as  the  costs  of  surveys  and  schedules  of  dilapidations:  Bridge  v. 
Quick,  61  L.  J.  Q.  B.  375 ;  67  L.  T.  64. 

A  notice  under  the  section  may  be  good,  though  it  does  not  require  pay- 
ment of  compensation  in  money:  Lode  v.  Pearce,  (1893)  2  Ch.  271. 

An  application  by  a  lessee  under  sub-sect.  2  must  be  made  in  an  action 
commenced  by  writ,  and  not  by  orig^ating  summons:  Lock  v.  Pearce,  (1893) 
2  Ch.  271.     For  form  of  summons  m  action,  see  D.  0.  F.  1224. 

The  exception  in  sub- sect.  6  of  conditions  against  **  disposing  of  the  bmd 
leased,"  refers  to  conditions  which  are  ex  facie  directed  against  disposition, 
not,  e,g,,  to  a  condition  against  assignment  for  the  benefit  of  creditors  not 
referring  in  terms  to  the  land  leased :  Oetitle  v.  Faulkner,  (1900)  2  Q.  B.  267, 
0.  A. 

Act  of  1892.]— By  the  Conveyancing  Act,  1892  (55  &  56  V.  c.  13),  s.  2, 
sub-s.  1,  "  a  lessor  shall  be  entitled  to  recover  as  a  debt  due  to  him  from  a 
lessee,  and  in  addition  to  damages  (if  any)  all  reasonable  costs  and  expenses 
properly  incurred  by  the  lessor  in  the  employment  of  a  solr  and  surveyor  or 
valuer,  or  otherwise  in  reference  to  any  breach  giving  rise  to  a  right  of 
re-entry  or  forfeiture  which,  at  the  request  of  the  lessee,  is  waived  by  the 
lessor  b^  writing  imder  his  hand,  or  from  which  the  lessee  is  relieved,  under 
the  provisions  of  ike  Conveyancing  and  Law  of  Property  Act,  1881,  or  of  this 
Act.^' 

The  section  gives  no  remedy  to  a  lessor  against  an  imderlessee :  Nind  v. 
Nineteenth  Century  Bldg,  Soc,  (1894)  2  Q.  B.  226,  C.  A. ;  nor  against  a  lessee 
who  by  complying  with  a  notice  avoids  forfeiture,  and  is  therefore  not 
"relieved  "from  it:  S.  C. 

By  sub-sect.  2,  it  is  enacted  that  sub-sect.  6  of  sect.  14  of  the  Act  of  1881 
is  **to  apply  to  a  condition  for  forfeiture  on  bankruptcy  of  the  lessee,  or  on 
taking  in  execution  of  the  lessee's  interest  only  after  the  expiration  of  one 
year  from  the  date  of  the  bankruptcy  or  taking  in  execution,  and  provided 
the  lessee's  interest  be  not  sold  within  such  one  year;  but  in  case  the  lessee's 
interest  be  sold  within  such  one  year,  sub-sect.  6  shall  cease  to  be  applicable 
thereto ;  but  this  enactment  is  not  to  apply  to  any  lease  of  (a)  agricultural 
or  pastoral  land ;  (b)  mines  or  minerals ;  (c)  a  house  used  or  mtended  to  be 
used  as  a  public- house  or  beershop;  (d)  a  house  let  as  a  dwelling-house, 
with  tibe  use  of  any  furniture,  books,  works  of  art,  or  other  chattels  not 
being  in  the  nature  of  fixtures ;  (e)  any  property  with  respect  to  which  the 
personal  qualifications  of  the  tenant  are  of  importance  for  the  preservation 
of  the  value  or  character  of  the  property,  or  on  the  ground  of  neighbourhood 
to  the  lessor,  or  to  any  person  holding  under  him." 

The  effect  of  this  sub-section  is  to  take  the  case  of  a  forfeiture  on  bank* 
ruptcy  or  liquidation  out  of  sub-sect.  6  of  sect.  14  of  the  Act  of  1881,  for  a 
year  from  the  date  of  the  bankruptcy  or  liquidation :  Horsey  Estate^  Ltd,  v. 
Steiger,  (1899)  2  Q.  B.  79,  C.  A. 

An  agreement  for  a  lease  was  not  a  lease  within  sect.  14  of  the  Act  of  1881 
whidi  was  therefore  inapplicable  where  there  was  a  mere  tenancy  under  an 
agreement,  no  actual  lease  being  in  existence,  nor  any  title  to  specific  per- 
formance: Swain  v.  Ayres,  21  Q.  B.  D.  289 ;  and  see  Foster  v.  Beeves,  (1892| 
2  Q.  B.  255,  C.  A. ;  but  by  sect.  5  of  the  Act  of  1892,  the  definitions  of  **  lease 
and  **  underlease'*  are  extended  to  agreements  for  a  lease  or  underlease  where 
the  lessee  or  underlessee  has  become  entitled  to  have  his  lease  or  underlease 
granted. 
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And  relief  cannot  be  given  under  the  section  after  the  lessor  has  actually 
re-entered :  Rogers  v.  Rice^  (1892)  2  Ch.  170;  distinguishing  N,  London  Land 
Co.  V.  Jact^uea,  46  L.  T.  659 ;  32  W.  R.  283. 

'  ProUction  of  underlessee,'] — Sect.  14  of  the  Act  of  1881  not  being  applicable 
to  a  case  where  parts  of  the  land  comprised  in  a  lease  are  separately  underlet, 
one  underlessee  was,  according  to  Darlington  v.  Hamilton  (Kay,  550),  thus 
rendered  liable  to  have  his  underlease  determined  by  the  lessor  for  breach  of 
covenant  in  respect  of  the  other  part :  Oresswell  v.  Davidson,  56  L.  T.  811. 

But  now  by  sect.  4  of  the  Conveyancing  Act,  1892,  it  is  provided  that 
''  where  a  lessor  is  proceeding  by  action  or  otherwise  to  enforce  a  right  of 
re-entry  or  forfeiture  under  any  covenant,  proviso,  or  stipulation  in  a  lease, 
the  Court  may,  on  application  by  any  person  claiming  as  underlessee  any 
estate  or  interest  in  the  property  comprised  in  the  lease  or  any  part  thereof 
either  in  the  lessor's  action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  an  order  vesting  for  the  whole  term  of  the  lease  or 
any  less  term  the  property  comprised  in  the  lease  or  any  part  thereof  in  any 
person  entitled  as  underlessee  to  any  estate  or  interest  in  such  property  upon 
such  conditions,  as  to  execution  of  any  deed  or  other  document,  payment  of 
rent,  costs,  expenses,  damages,  compensation,  giving  security,  or  otherwise, 
as  the  Court  in  the  circumstances  of  each  case  shall  think  fit,  but  in  no  case 
shall  any  such  underlessee  be  entitled  to  require  a  lease  to  be  granted  to  h\Tn 
for  any  long^  term  than  he  had  under  his  oris^inal  sub-lease. 

This  section  gives  the  Court  the  most  ample  discretion  to  say  upon  what 
oonditions  and  terms  a  new  lease  should  be  vested  in  the  underlessee,  and 
does  this  absolutely  unfettered  by  any  limitation  except  that  contained  in 
the  words  at  the  end  of  the  section:  Ewart  v.  Fryer,  (1901)  1  Ch.  499;  70 
L.  J.  Ch,  138,  143,  per  Romer,  L.  J. 

Where  the  forfeited  lease  was  of  a  public-house  at  a  rent  of  300?.,  and  thsk 

underlease  was  at  a  rent  of  800Z.  reducible  to  300/.  if  the  underlessee  bought 

his  beer  from  the  underlessors,  the  Court  held  that  there  must  be  an  inquiry 

.  as  to  the  rent  at  which  the  new  lease  ought  to  be  granted,  having  regard  to 

l^e  fact  that  the  house  could  no  longer  be  a  **  tied  "  house :  S,  C» 

Under  the  provision  in  the  section  enabling  an  underlessee,  either  in  the 
lessor's  action  or  in  an  action  brought  by  himself  for  that  purpose,  to  apply 
tor  a  vesting  order,  such  application  may  be  made  by  defence  and  counter- 
claim in  the  lessor's  action :  Sir  Roger  Cnolmeley*s  School  v.  Sewell,  (1893)  2. 
Q.  B.  254. 

Notice  under  sect,  14  of  Act  of  1881 .] — The  object  of  the  notice  under  sect.  14 
IB  '*  to  ^ve  to  the  person  whose  interest  it  is  sought  to  forfeit  the  opportunity 
of  considering  his  position  before  an  action  is  brought  against  him  :  Horsey 
EstaU,  Ld.  V.  Steiger,  (1899)  2  Q.  B.  79,  C.  A.  per  Lord  Russell,  L.  C.  J. ; 
t^acob  V.  Down,  (IhOO)  2  Ch.  156. 

The  notice  must  bo  served  on  the  lessee  himself  and  not  on  a  trustee  for  his 
creditors  who  is  not  an  assign  of  the  lease:  Gentle  v.  Faulkner,  (1900)  2 
Q.  B.  267,  C.  A. 

The  notice  must  be  given  in  such  detail  as  will  enable  the  lessee  to  under- 
Btand  what  is  complained  of,  so  that  he  may  have  an  opportunity  of  remedy- 
ing the  breach  before  action  brought.  A  mere  general  notice  of  breach  oi  a 
specified  covenant  is  not  sufficient  and  wiU  not  entitle  the  lessor  to  maintain 
an.  action  for  damages  for  the  alleged  breach:  Fletcher  v.  Nokes,  (1897)  1  Ch. 

271. 

Tlius,  a  notice  merely  informing  the  lessee  that  he  *'has  not  kept  the 
said  premises  well  and  sufficiently  repaired,  and  the  party  and  other  walls 
tlxereof,**  is  not  sufficient ;  and  the  fact  that  such  a  notice  sufficiently  specifies 
oHxeT  breaches  of  covenant  which  are  complained  of  will  not  make  it  suffi- 
chBJxti  Re  Serle,  Gregory  v.  S,,  (1898)  1  Ch.  652 ;  and  a  notice  which  refers  to 
%  'breach  of  covenant  to  build  which  has  been  waived,  and  does  not  refer 
^  St  breach  of  a  continuing  covenant  to  repair  which  is  relied  upon  by  the 
[j000OT,  is  bad:  Ja^ob  v.  Dovni,  (1900)  2  Ch.  156;  but  a  notice  referring  to 
ft^^cTtl  distinct  alleged  breaches  of  covenant  is  not  ipso  facto  bad  because  some 
y±  tJx^  alleged  breames  have  never  taken  place,  or  the  lessor  is  not  entitled 
j^  rely  on  them  :  Pannell  v.  City  of  London  Brewery  Co.,  (1900)  1  Ch.  496. 

Xtelief  was  granted  to  equitable  mortgagees  of  a  building  lease,  wher^ 
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the  lessor  had  served  an  insuf&cient  notice  seeking  to  forfeit  the  lease  for 
failure  to  complete  buildings :  N»  London  Land  Co,  v.  Jacques,  46  L.  T.  659 ; 
32  W.  R.  283. 

The  Court  has  a  discretion  to  refuse  relief  on  the  ground  of  want  of  notioe : 
8coU  V.  Matthew,  Brotvn  &  Co.,  61  L.  T.  746. 

Grounds  for  Belief,^ — Omission  by  inadvertence  to  ask  the  consent  of  the 
lessor  to  the  granting  of  an  underlease  was  held  not  a  sufficient  ground  for 
relief,  although  no  injury  was  doue  him,  nor  could  he  have  had  any  valid 
objection  to  it  if  his  consent  had  been  asked :  Barrow  v.  Isaacs,  (1891)  1  Q.  B. 
417,  C.  A. 

The  fact  that  a  breach  has  been  committed  through  foTgetfulnees,  or 
because  the  lessees  thought  it  unimportant,  does  not  form  a  ground  for 
giving  them  equitable  rehef  against  forfeiture  for  breach  of  the  covenant : 
Eastern  Telegraph  Co.  v.  Dent,  (1899)  1  Q.  B.  835,  C.  A. 

Forfeiture  generally.'] — In  an  action  for  forfeiture  under  32  Hen.  8,  c.  9, 
8.  2,  against  the  buyer  of  a  right  of  entnr,  since  8  &  9  V.  c.  106,  s.  6,  the 
onus  is  ou  the  Pit  to  prove  not  unly  that  the  title  purchased  is  bad,  but  also 
that  the  buyer  knew  it  was  **  pretenced,**  i.e.,  fictitious  and  bad.  The  mere 
fact  that  the  right  purchased  was  barred  by  the  Statute  of  Limitations  does 
not  render  the  title  **pretenced":  Kennedy  v.  Lyell,  15  Q.  B.  D.  491; 
Jenkins  v.  Jones^  9  Q.  B.  D.  129. 

That  a  forfeiture  cannot  be  founded  on  an  inaccurate  demand  for  rent,  see 
Jackson  v.  Northampton  Street  Tram.  Co.,  bb  L.  T.  91 ;  citing  Johnson  y. 
Lyttle*8  Iron  Agency,  6  Ch.  D.  687,  C.  A. 

A  condition  forfeiting  a  lease  to  a  co.  in  the  event  of  their  entering  into  a 
liquidation  applies  to  the  case  of  a  voluntary  liquidation  with  a  view  to 
amalgamation  or  reconstruction :  Horsey  Estate,  Ltd,  v.  Steiger,  (1899)  2  Q.  B. 
79,  C.  A ;  Ewart  v.  Fryer,  70  L.  J.  Ch.  138,  C.  A. 

(VI.)— OONVEYANCB  OF  LAND. 

Declaration  of  Bight  to  Foottcay  granted  from  Year  to  Year  to  a 

Tenant  icho  aftencards  purchased  the  Fee, 

Upon  the  counter-claim,  Declare  that  the  Deft  is  entitled  in  respect  of 
the  land  coloured  pink  and  marked  (C)  on  the  plan  annexed  to  the 
statement  of  claim  to  a  right  of  footway,  six  feet  wide,  from  the 
eastern  boundary  of  such  land,  on  to  and  over  the  footpath  marked 
yellow  on  the  said  plan  to  W.  Bead,  at  a  point  to  be  selected  by  the 
Deft,  Pits  to  pay  costs  of  counter-claim  to  be  taxed. — Rymer  t. 
Mcllroy,  Byrne,  J.,  25  Feb.  1897,  B.  840 ;  (1897)  1  Ch.  628. 

NOTES. 

Where  there  is  a  conveyance  of  land,  though  described  by  reference  to  a 
plan  and  by  colour  and  quantity,  if  it  is  bounded  by  a  river  or  road,  the  pre- 
sumption is  that  one^half  of  the  bed  of  the  river  or  soil  of  the  road  passes  to 
the  grantee ;  but  the  presumption  may  be  rebutted  by  circumstances  show- 
ing a  contrary  intention  at  the  time:  MicMeihwait  v.  Newlay  Bridge  Co.,  33 
Ch.  D.  133,  C.  A. ;  Leigh  v.  Jack,  b  Ex.  D.  264,  C.  A. ;  Duke  of  Devonshire  t. 
Fattinson,  20  Q.  B.  1).  263,  C.  A. ;  but  not  because  subsequent  events  show 
that  it  was  disadvantageous  to  the  grantor  that  such  property  should  pass : 
Micklethwait  v.  Netvlay  Bridge  Co,,  sup.;  and  it  applies  only  to  existing 
roads,  not  to  ground  intended  to  be  used  as  a  road,  but  never  dedicated  to 
the  public  :  Leigh  v.  Jack,  sup. 

The  rule  whereby  under  a  grant  of  land  on  the  banks  of  a  river  the 
ownership  of  the  soil  ad  medium  plum  is  held  to  pass,  applies  to  land  of  any 
tenure,  freehold,  copyhold,  or  leasehold:  Tilbury  v.  Silva,  45  Ch.  D.  98; 
and  to  streets  in  a  town  as  well  as  to  highways  in  the  country :  Be  Whitens 
Charities,  (1898)  1  Ch.  659;  and  as  to  the  evidence  necessary  to  rebut  the 
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presamption,  see  Pryor  v.  Petre,  (1894)  2  Ch.  11,  C.  A. ;  and  that  houses  on 
opposite  sides  of  a  street  maj,  if  the  presumption  applies,  be  treated  as 
<* contiguous  to"  or  "adjoining"  each  other,  see  Haynea  v.  King^  (1893) 
3  Ch.  439. 

Whether  the  presumption  that  a  ditch  belongs  to  the  owner  of  an  adjacent 
hedge  applies  to  a  natural  watercourse  or  only  to  an  artificial  ditch,  qucsre : 
Marshall  v.  TayUyr,  (1895)  1  Ch.  641,  C.  A. 

Although  there  is  a  Tprimd  fade  presumption  against  a  licence  to  dig  coal 
being  exclusiye,  yet  it  may  be  so,  and  the  intention  to  exclude  the  grantor 
need  not  appear  by  express  words :  2>.  Sutherland  v.  Ueathcote,  (1891)  3  Oh. 
604 ;  considering  L,  Mountjoy'd  caae^  Qodh,  17 ;  1  Anderson,  307 ;  Chetham 
V.  Wilh'amscm,  4  Ex.  469. 

An  appointment  in  fee,  by  deed  in  1783,  "saving  and  reserving  to  the 
appointors  and  their  heirs  full  and  free  liberty  to  get  and  carry  away  the 
ooal,"  was  held  not  to  operate  as  an  exception,  but  as  a  re-grant  of  a  licence : 

D.  Sutherland  v.  Heathcote,  (^1891)  3  Ch.  504 ;  (1892)  1  Ch.  475. 

As  to  the  effect  of  a  recital  in  controlling  the  operative  part  of  a  deed,  and 
that  general  words  of  agreement  and  de<uaration  between  the  parties  may 
import  a  covenant  on  the  part  of  a  person  not  exj)re6sly  covenanting,  if  the 
act  to  be  done  is  one  which  is  to  be  done  by  him,  but  not  otherwise,  see 
Be  lyiSstampea,  J^E.  v.  Crowe,  53  L.  J.  Ch.  1117 ;  Dawes  v.  Treadwell,  18 
Ch.  D.  354,  C.  A. ;  Eom,  Dawes,  Be  Mom,  17  Q.  B.  D.  275 ;  Be  E,  Durham, 

E.  Grey  v.  D.,  57  L.  T.  164 ;  ^  Haden,  Coling  v.  H,,  (1898)  2  Ch.  220 ;  Be 
Smith,  Bohson  v.  Tidy,  W.  N.  (00)  311 ;  and  that  an  inaccurate  recital  of  the 
title  of  a  settlor  to  property  will  not  per  se  bind  her  after-acquired  interest  in 
the  property,  see  LoveU  v.  L.,  (1898)  1  Ch.  82. 

As  to  the  effect  of  general  words  in  a  conveyance,  see  Boe  v.  Siddons,  22 
Q.^  B.  D.  224,  C.  A. ;  and  that  when  they  follow  an  enumeration  of  particular 
things,  although  they  are  not  necessarily  to  be  restricted  to  things  ejusdem 
generis  {Anderson  v.  A,,  (1895)  1  Q.  B.  749,  C.  A.),  they  primd  fade  are  to  be 
0O  construed,  see  Crompton  v.  Jarratt,  30  Ch.  D.  298,  C.  A.  (where  an 
advowson  was,  on  the  construction  of  the  whole  deed,  held  not  to  pass 
under  the  words  "  all  other  hereditaments  situate  in  the  parish  of  D.") ; 
difltinguished  in  Be  Hodgson,  Taylor  v.  H,,  (1898)  2  Ch.  545  (case  of  a 
devise) ;  Willis  v.  Watney,  51  L.  J.  Ch.  181  (where  a  yard  delineated  but  not 


oolomed  on  the  plan  passed  under  the  general  word  '*  yards  "^. 

General  words  in  an  enfrandiisement  of  demesne  lands  oy  a  lord  to  a 
freehold  tenant  will  not  operate  as  a  grant  of  rights  of  common  previously 
enjoyed  by  a  lessee:  Baring  v.  Abingdon,  (1892)  2  Ch.  374,  C.  A.;  distinguish- 
ing^ Doidge  v.  Carpenter^  6  M.  &  S.  47,  because  there  the  grant  was  to  the 
immediate  tenant. 

As  to  the  meaning  of  the  word  ''  adjoining,"  and  that  premises  may  be 
adjoining  though  not  contiguous,  see  Ind,  Coope  &  Co,  v.  Hamhlin,  81  L.  T. 
779  ;  48  W.  E.  238 ;  A?  Baieman  and  Barker,  (1899)  1  Ch.  599 ;  Haynes  v. 
JCing,  (1893)  3  Ch.  439. 

As  to  the  effect  of  an  enclosure  award  in  extinguishing  territorial  rights, 
see  Blcroyd  v.  Cotdthard,  (1898)  2  Ch.  358,  C.  A. ;  (1897)  2  Ch.  554. 

As  to  the  effect  of  an  absolute  conveyance  to  a  railway  co.  as  abandoning 
»  rig;ht  of  access  previouslv  stipulated  for,  see  Teehay  v.  M.  S,  &  L,  Bail, 
<7o.,  24  Ch.  D.  572;  and  see  Melbourne  Corp,  y.  Brougham,  4  App.  Ca. 
156. 

A.  conveyance  of  two  pieces  of  *'  freehold"  will  not  pass  a  small  portion 
•wliich  is  copyhold :  Early  v.  Bathbone,  W.  N.  (88)  64. 

A  conveyance  by  reference  to  a  ground  plan  was  held  to  pass  a  loft  which 
overhung  the  land  conveyed,  and  was  demised  by  the  owner  together  with 
axl joining  premises :  Laybourn  v.  Qridley,  (1892)  2  Ch.  53. 

A.  grant  of  premises,  '*  together  with  the  exclusive  use  "  of  a  gateway,  or 
oo'V^ered  nassage  leading  from  them,  and  passing  through  an  adjoining  house, 
vp^uB  bela  to  confer  the  use  of  the  gateway  for  all  lawful  purposes,  and  not 
[r**Mpelv  a  right  of  way  through  it :  Beilly  v.  Booth,  44  Ch.  I).  12,  C.  A. 

XJnder  an  agreement  to  convey  two  adjoining  houses  to  two  devisees  in 
p0veralty  a  right  of  way  over  one  property  for  the  apparent  use  of  the 
ytber  was  held  to  be  included:  NicholU  v.  N,,  81  L.  T.  811;   W.  N. 

CIO)  -*• 
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A  proviso,  in  a  lease  for  a  canal,  securing  to  the  lessoTS,  who  were  oo- 
owners  of  adjoining  land,  a  right  of  way,  was  oonstraed  as  a  re-gnntto&e 
lessors  as  owners  of  the  reversion  of  me  land  upon  which  the  canil  tu 
made :  Lord  Dynevor  v.  Tennanty  33  Ch.  D.  420,  0.  A. 

A  stipulation  in  a  grant  that  nothing  should  prejudice  the  granWs  zigU 
to  take  tolls  over  his  bridge  did  not  preclude  the  grantee  from  taking  av«j 
his  custom  by  erecting  a  new  bridge :  MteklethufaU  r.  Newlay  Bridge  Co,^  ^ 
Ch.  D.  133,  0.  A. 

As  to  the  evidence  necessary  to  show  that  land  has  ceased  to  fonn  put  ^ 
the  bed  of  a  river,  see  Hindwn  y.  Ashby^  (1896)  2  Oh.  1,  C.  A. 
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CHAPTER  UI. 


PATENTS  AND  TRADE  MARES. 


Section  L — ^Patents. 

(l.) — GKANT  OP  I2TTEBS  PATETT. 

1.  Order  of  Law  Officer  as  to  Costa. 

I  OBBTiFY  and  order  that  the  costs  of  the  hearing  before  me  upon 
the  objection  of  the  said  B.  to  the  grant  of  letters  patent  to  the  said 
A.  shall  be  paid  by  the  said  B.  to  the  said  A.  And  I  certify  and  order 
that  the  amount  of  the  said  costs  be  ascertained  bj  the  taxing  master, 
by  hearing  the  said  A.  and  the  said  B.  thereon  or  their  agents; 
Seasonable  notice  of  the  time  and  place  of  snch  hearing  to  be  given 
to  the  said  parties. — Dated  &c.  (signature). 


NOTES. 
GRANT  OF  LETTBBS  PATENT. 

The  law  as  to  the  granting  of  letters  patent  is  now  regulated  by  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Y.  c.  57),  as 
amended  by  the  Acts  of  1885  (48  &  49  Y.  c.  63),  1886  (49  &  50  Y.  c.  37),  and 
1888  (51  &  52  Y.  c.  50). 

By  sect.  4  of  the  Act  of  1883,  (1)  any  person,  whether  a  British  subject  or 
not,  ma;^  make  an  application  for  a  patent,  and  (2)  two  or  more  persons  may 
make  a  joint  application,  and  a  j^atent  may  be  granted  to  them  jointly ;  and 
(by  sect.  5  of  tne  Act  of  1885)  this  though  some  or  one  of  them  only  are  or  is 
the  true  and  first  inventors  or  inventor. 

If  a  person  possessed  of  an  invention  dies  without  making  application  for 
a  patent,  his  legal  represve  may  within  six  months  after  the  decease  apply 
for  and  obtain  a  patent :  sect.  34. 

A  patent  may  be  granted  to  an  alien  resident  abroad  for  an  invention 
communicated  to  him  by  another  alien  also  resident  abroad:  Be  Wirth,  12 
Ch.  D.  303,  C.  A. 

PBOCEDTTRE  TO  OBTAIN  GRANT. 

As  to  the  forms  of  application  and  declaration  to  be  made  by  the  applicant^ 
and  of  provisional  and  complete  specifications,  one  or  other  of  which  must 
accompany  the  application,  see  Act  of  1883,  s.  5  (as  amended  by  Act  of  1885, 
B.  2,  and  Act  of  1886,  s.  2),  and  Sched.  L,  Forms  A.,  B.,  C. ;  and  that  the 
raquireinent  that  the  complete  specification  must  end  with  a  distinct  Rtat^e- 
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ment  of  the  invention  claimed  is  directory  only,  see  Biddell  y.  Fidben,  15 
App.  Ca.  496. 

The  application  and  specification,  when  received  by  the  Comptroller- 
General  of  Patents,  Designs,  and  Trade  Marks,  are  referred  to  an  examiner 
(sect.  6  of  Act  of  1883),  who  is  to  report  *'  whether  the  nature  of  the  inven- 
tion has  been  fairly  described,  and  the  application,  specification,  and  drawings 
(if  any)  have  been  prepared  in  the  prescribed  manner,  and  the  title  suffidenuy 
mdicates  the  subject-matter  of  the  invention"  ;  and  (sect.  7.  as  replaced  by 
sect.  2  of  the  Act  of  1888)  according  to  the  report  the  comptroller  eitfa^ 
accepts  the  application,  or  refuses  it,  or  requires  amendment,  in  which  latta 
case  he  may  au*ect  that  the  application  shall  bear  date  as  from  the  time  whoi 
the  reouirement  is  complied  with. 

If  tne  comptroller  refuses  the  application,  or  requires  amendment,  the 
applicant  may  appeal  to  the  ''law  officer"  (t.f.,  tiie  A.  G.  or  S.  G. ;  see 
sect.  1 17),  who,  if  required,  shall  hear  the  applicant  and  the  comptroller,  and 
may  make  an  order  determining  whether,  and  subject  to  what  conditions  (if 
any),  the  application  shall  be  accepted.  For  form  of  notice  of  appeal,  see 
D.  0.  F.  788. 

B;^  sect.  38,  the  '*law  officers"  may  examine  witnesses  on  oath,  and 
administer  oaths  for  that  purpose,  and  make,  alter,  and  rescind  rules  as  to 
practice  and  procedure  before  them,  and  '*  order  costs  to  be  paid  by  either 
party,"  and  any  such  order  may  be  made  a  rule  of  Court. 

Upon  the  application  being  accepted,  notice  is  given  to  the  applicant,  who 
(sect.  8  of  Act  of  1883)  must  leave,  if  he  has  not  already  done  so,  a  complete 
specification  within  mne  months  from  the  date  of  the  application,  unlesB 
extension  of  time  is  allowed  (see  sect.  3  of  Act  of  1885^. 

Where  a  complete  specification  is  left  after  a  provisional,  both  are  referred 
to  an  examiner  for  the  purpose  of  ascertaining  ''whether  the  complete  speci- 
fication has  been  prepared  m  the  prescribed  manner,  and  whether  the  inven- 
tion particularly  described  in  the  complete  specification  is  substantially  the 
same  as  that  which  is  described  in  the  provisional  specification."  l)  the 
examiner  reports  that  these  conditions  have  not  been  complied  with,  the 
comptroller  may  refuse  to  accept  the  complete  specification  until  it  is 
amended  to  his  satisfaction,  but  such  refusal  is  subject  to  appeal  to  the  lav 
officer. 

If  the  complete  specification  does  not  in  fact  describe  substantially  the 
same  invention  as  the  provisional  specification,  the  patent  is  invalid :  I^vtUdl 
V.  ffargreaves,  (1892)  1  Ch.  23,  C.  A. ;  Lane-Fox  v.  Kensington,  dx»  Lightimf 
Co.,  (1892)  2  Ch.  66. 

The  acceptance  of  the  complete  specification  is  to  be  advertised  (sect  10  of 
Act  of  1883),  and  the  application  and  specifications  are  then  open  to  pafa]ic 
inspection. 

By  the  acceptance  of  the  application  the  applicant  becomes  entitled,  under 
sect.  14,  to  "  provisional  protection,"  i.e.,  the  invention  may,  during  tiie 
period  between  the  date  of  the  application  and  the  date  of  sealing  the 
mtent,  be  used  and  published  without  prejudice  to  the  patent  to  be  granted. 
Exhibitors  at  certain  industrial  or  international  exhibitions,  at  home  and 
abroad,  have  certain  further  privileges  conferred  upon  them :  see  sect.  39  of 
Act  of  1883,  and  sect.  3  of  Act  of  1886. 

By  acceptance  of  the  complete  specification  the  applicant  acquires,  until 
the  actual  sealing,  or  until  the  time 'for  sealing  expires,  the  like  rights  and 
privileges  as  if  a  patent  for  the  invention  had  been  sealed  on  the  date  of  the 
acceptance  of  the  complete  specification,  but  is  not  entitled  to  institute  any 
proceeding  for  infringement  until  a  patent  has  been  granted  to  him: 
sect.  15. 

Notice  of  opposition  to  the  granting  of  the  patent  may,  under  sect.  11  of 
the  Act  of  1883,  as  amended  by  sect.  4  of  the  Act  of  1888,  be  given  by  any 
person  at  any  time  within  two  months  from  advertisement  of  acceptance  A 
complete  specification — (a)  on  the  ground  of  the  applicant  having  obtaised 
the  invention  from  the  opponent,  or  from  a  person  of  whom  he  is  the  lecal 
represve ;  or  (b)  on  the  ground  that  the  invention  has  been  patented  in  1w 
country  on  an  application  of  prior  date ;  or  (c)  on  the  ground  that  the  ocaa- 
plete  specification  describes  or  claims  an  invention  other  than  that  deacnhed 
ui  the  provisional  specification,  and  that  such  other  invention  forms  the 
subject  of  an  application  made  by  the  opponent  in  the  interval  between  the 
leaving  of  the  provisional  specification  and  the  leaving  of  the  complete 
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fication.  The  case  is  decided  on  by  the  comptroller,  subject  to  appeal  to  the 
lai7  oflScer,  who  (with  the  assistance  of  an  expert,  if  thought  fit)  hears  the 
applicant  and  the  opponent,  if  in  his  opinion  entitled  to  be  heard,  and  deter- 
nunes  whether  the  grant  ought  or  ought  not  to  be  made. 

Clause  (b),  sup*,  confers  no  right  of  opposition  upon  a  person  who  has  no 
interest  in  the  prior  patent  or  the  patent  applied  for:  Reg,  v.  Comptroller' 
General,  (1899)  1  Q.  B.  909,  C.  A. 

As  to  the  duty  of  the  law  officer,  under  the  former  practice,  to  decide 
between  rival  claims,  see  Exp,  Henry,  8  Ch.  167. 


B£.UJXa  OF  PATENT. 

If  there  is  no  opposition,  or  in  case  of  opposition  if  the  determination  is 
in  favour  of  the  grant  of  a  ^tent,  the  comptroller  causes  a  patent  to  be 
sealed  with^  the  seal  of  the  Patent  Office,  and  such  patent  Ims  the  same 
effect  as  if  it  were  under  the  Great  Seal :  sect.  12  of  Act  of  1883.  Fifteen 
months  from  the  date  of  the  application  is  the  time  limited  for  sealing,  subject 
to  exceptions  where  the  sealing  is  delayed  by  an  appeal  or  opposition,  and 
the  law  officer  directs  a  later  time  for  sealing,  or  an  extension  of  time  is 
allowed  xmder  sect.  3  of  the  Act  of  1885.  And  if  the  applicant  dies  during 
the  fifteen  months,  the  patent  may  be  granted  to  his  legal  represve,  and 
sealed  at  any  time  within  twelve  months  after  his  death. 

The  patent  is  (sect.  1 3)  to  be  dated  and  sealed  as  of  the  day  of  the  applica- 
tion; but  no  proceedings  are  to  be  taken  in  respect  of  an  infrin^ment 
committed  before  the  publication  of  the  complete  specification,  and  m  case 
of  more  than  one  appbcation  for  a  patent  for  the  same  invention,  the  sealing 
of  a  patent  on  one  of  those  applications  is  not  to  prevent  the  sealing  of  a 
patent  on  an  earlier  application. 

For  a  case  in  which,  previously  to  the  Act,  the  L.  C.  allowed  two  patents 
for  a  similar  invention  to  be  sealed  and  dated  on  the  day  on  which  hotk 
inventors  independently  made  application,  see  He  Bering's  Patent,  13  Ch.  D. 
393,  C.  A.  (questioning  Exp,  Bates  and  Bedgate,  4  Ch.  577). 

By  sect.  16  of  the  Act  of  1883,  every  patent  when  sealed  is  to  have  effect 
throughout  the  United  Kingdom  and  the  Isle  of  Man;  and  by  sect.  17,  the 
term  umited  for  its  duration  is  to  be  fourteen  years  from  its  date,  but  liable 
to  be  determined  earlier  in  case  the  patentee  fails  to  make  the  prescribed 
payments  within  the  prescribed  times.  As  to  such  payments,  see  Patent 
Kules,  1892  (second  set). 

By  sect.  37,  if  a  patent  is  lost  or  destroyed,  or  its  non-production  is 
accounted  for  to  the  satisfaction  of  the  comptroller,  he  may  at  any  time  cause 
a  duplicate  to  be  sealed. 

By  sect.  33,  the  patent  (the  form  of  which  is  given  in  Sched.  I.)  is  to  be 
ffranted  for  one  invention  only,  but  may  contain  more  than  one  claim ;  but 
it  shall  not  be  competent  for  any  person  in  an  action  or  other  proceeding  to 
take  objection  to  a  patent  on  the  ground  that  it  comprises  more  than  one 
invention. 

By  sect.  27  (1),  '*  A  patent  shall  have  to  all  intents  the  like  effect  as  aj^inst 
l&er  Majesty  the  Queen,  her  heirs  and  successors,  as  it  has  against  a  subject " ; 
l>iit  the  officers  or  authorities  administering  any  department  of  the  service  of 
tlie  Crown  may  use  the  invention  for  the  services  of  the  Crown  on  terms  to 
be  agreed  with  the  patentee,  with  the  approval  of  the  Treasury,  or  in  default 
€>i  agreement  to  be  settled  by  the  Treasury  after  hearing  all  parties. 

Bj  sect.  43,  provision  is  made  as  to  the  use  of  inventions  for  the  purpose 
Off  navigation  of  foreign  vessels ;  and  by  sect.  44,  for  the  assignment  of  certain 
inyentionB  to  the  Secretary  of  State  for  War. 


FOfiM£B  PRAOTICE. 

Under  the  former  practice,  on  the  report  of  the  law  officer  that  the  inven- 
m  yras  identical  with  part  of  an  invention  which  was  the  subject  of  an 
eodsting  patent,  a  second  patent  would  not,  except  under  special  circiun- 
atanoes,  bid  granted,  although  the  validity  of  the  first  was  olsputed :  Exp» 
Jifaticeauac,  6  Ch.  272.    The  final  specification  was  publication,  and  tbe  oinis* 
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fiion  therefrom  of  anything  which  had  been  included  in  the  proTiflional  speci- 
fication was  notice  of  abandonment ;  and  accordingly  an  invention  sketdied 
out  in  the  provisional  but  omitted  from  the  final  specification  mi^  be 
patented  by  another  without  being  void  for  want  of  novelty :  Stoner  y.  Todd, 
4  Ch.  D.  68. 

On  petition  to  the  L.  C.  for  sealing,  the  opponent  was  not  entitled  to  raise 
any  new  legal  argument  on  facts  within  his  knowledge  when  before  the  A.  G., 
nor  to  introduce  any  evidence  he  might  then  have  used:  J^a^.  Shefitld, 
8  Ch.  237 ;  nor  to  raise  a  more  point  of  procedure,  e.</.,  an  objection  to  the 
form  of  a  jurat:  He  Wirth'a  Patent,  12  Ch.  D.  303. 

Witnesses  might  be  examined  orally  on  the  hearing  of  the  petition  for 
sealing:  Be  Oethingy  9  Ch.  633. 

But  for  the  purposes  of  the  Patent  Law  Amendment  Act,  1852(15  &  16  Y. 
c.  83),  s.  25 — ^providing  that  where  letters  patent  were  granted  in  flus 
country  for  a  foreign  invention,  and  a  foreign  patent  obtained  before  the  date 
of  the  flnglish  patent,  the  English  patent  should  expire  on  the  determinatiaa 
of  the  foreign  patent--an  English  patent  was  to  be  taken  as  granted  at  Hnb 
day  of  the  date  which  it  bore,  and  not  at  the  time  of  seaJBng:  UvlUtT, 
Rohertam,  4  Ch.  D.  9,  C.  A. 

And  in  the  case  of  rival  patents  for  the  same  invention,  the  patents  took 
effect  from  the  days  on  which  they  were  respectively  applied  for,  not  from 
the  day  of  actually  sealing :  Saxby  v.  Hennett,  L.  £.  8  Ex.  210. 

The  Ghreat  Seal  was  affixed  to  a  patent  to  enable  the  case  of  alleged  pnur 
user  (which  was  challenged  on  the  ground  of  fraud)  to  be  tried  by  a  jury : 
Vincent* 8  Patent,  2  Ch.  341. 

And  generally,  as  a  refusal  to  seal  a  patent  would  be  irremediable,  a  dis- 
puted patent,  unless  clearly  bad,  was  sealed  without  reference  back  to  the 
law  officer,  leaving'  it  open  to  be  contested :  RusselVs  Patent,  2D.  &  J.  130 ; 
Spence'e  Patent,  3  I).  &  J.  523  ;  Simpson  and  Isaac*8  Patent,  1  W.  R.  259. 

Where  sealing  had  been  delayed  by  objections  subsequently  withdravn, 
the  objector  might  be  ordered  to  pay  the  costs :  Ashenhursfa  Patent,  Ih,  3; 
Be  Somerset  and  Walker* s  Patent,  13  Ch.  D.  397 ;  28  W.  B.  709. 


AlIENDMENT  OF  SPECIFICATION. 

By  sect.  18  of  the  Act  of  1883,  ''  (1)  An  applicant  or  a  patentee  may  from 
time  to  time,  by  request  in  writing  left  at  the  Patent  dffice,  seek  leave  to 
amend  his  specification,  including  drawings  forming  part  thereof,  by  way  ci 
disclaimer,  correction,  or  explanation,  stating  the  nature  of  such  ameadoMBt 
and  his  reasons  for  the  same/'  The  request  and  nature  of  amendment  are 
advertised,  and  one  month  for  adveiiisement  is  allowed  for  opposition,  wbi^ 
is  heard  and  decided  upon  by  the  comptroller,  subject  to  appeal  to  tiie  law 
officer,  to  whom  an  appeal  is  also  given  in  case  the  leave  to  amend  is  refused. 
(8)  '*  No  amendment  shall  be  allowed  that  would  make  the  specification,  a» 
amended,  claim  an  invention  substantially  lar^r  than,  or  substantiiiDy 
different  from,  the  invention  claimed  by  the  specificalion  as  it  stood  befoie 
the  amendment."  (9)  The  leave  to  amend  is  (except  in  case  of  fnrad)  con- 
clusive as  to  the  right  to  make  the  amendment,  whidi  is  in  all  Oourts  and 
for  all  i>urpo8es  to  be  deemed  to  form  part  of  the  specification ;  but  (10)  tluB 
section  is  not  applicable  when  and  so  long  as  any  action  for  infringement  er 
proceeding  for  revocation  of  a  patent  (see  sect.  5  of  the  Act  of  1888}  b 
pending. 

The  above  section  does  not  affect  the  jurisdiction  of  the  Master  of  the  BcQe 
to  allow  an  amendment  in  a  specification  which  has  been  filed  under  eects.  :?•, 
28  of  15  &  16  y.  c.  83,  or  has  otherwise  become  a  record.  So  lon^  as  it  is  ia 
the  Patent  Office,  and  before  the  patent  is  sealed,  anyone  applying  Tor  amoid- 
ment  must  proceed  under  sect.  18  of  the  Act  of  1883 :  Be  C/air,  26  Ch.  D. 
105. 

The  Court  will  not  in  general  go  behind  an  amendment  allowed  by  tke 
comptroller:  Farhiufahrehm  vorm  Bayer  &  Co,  v.  Bower,  8  R.  P.  C.  389. 

As  to  the  effect  of  sub-sect.  8,  see  KeUy  v.  Ileathman,  45  Ch.  D.  256,  wha* 
the  patent,  in  an  action  for  infringement,  was  uphold  as  valid  notwithstsuDd- 
ing  a  material  amendment. 

If  the  completed  specification,  as  amended,  does  not  describe  the 
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inTeniioa  as  the  provisional  epedfioation,  the  patent  is  invalid :  Lane^Fox  v. 
Kensington,  dtc.  Lighting  Co.,  (1892)  2  Ch.  66. 

An  action  for  iniringement  after  judgment  is  not  pending  within  the  pro- 
virions  of  sub-sect.  10 :  Cropper  v.  Smith,  28  Ch.  D.  148. 

The  specification  is  to  be  treated  as  amended  on  the  day  when  leave  to 
amend  fthough  conditional)  is  given,  if  nothing  then  remains  to  be  done  by 
the  applicant;  and  the  pendency  of  an  action  for  infringement,  subsequently 
Commenced,  is  not,  witnin  sub-sect.  10,  an  impediment  to  the  actual  com- 
pletion of  the  amendment :  Aiidrew  v.  Crossley,  C\  v,  A.y  (1892)  1  Ch.  492,  C.  A. 

For  the  provisions  of  sect.  19,  as  to  disclauncr  pendmg  action  for  infringe- 
ment and  cases  thereunder,  v.  sup.  Vol.  I.,  p.  658,  and  for  the  provisions  of 
sect  20  restricting  the  recovery  of  damages,  lb.  p.  664. 

Cceteris  paribua,  that  form  of  order  for  disclaimor  is  to  be  preferred  which 
leaves  the  comptroller's  discretion  on  the  subsequent  revision  unfettered. 

By  sect.  21,  every  amendment  of  a  specification  shaU  be  advertised  in  the 
prescribed  manner.  As  to  the  mode  of  advertisement,  see  Patent  Kules, 
1890,  rr.  52,  59;  Frost's  Patent  Law,  pp.  7!21,  722 ;  Edmunds,  pp.  593,  702. 

LICBN0B8. 

By  sect.  22,  **  if,  on  the  petition  of  any  person  interested,  it  is  proved  to 
the  board  of  Trade  that  by  reason  of  the  default  of  a  patentee  to  grant  licences 
on  reasonable  terms — 

(a,)  The  patent  is  not  bdng  worked  in  the  United  Kingdom ;  or 

(b)  The  reasonable  reauirements  of  the  public  with  respect  to  the  invention 

cannot  be  supplied ;  or 

(c)  Any  person  is  prevented  from  working  or  using  to  the  best  advantage 

an  inyention  of  which  he  is  possessed, 
the  Board  may  order  the  ^tentee  to  grant  licences  on  such  terms  as  to  the 
«mount  of  royalties,  secunty  for  pNayment,  or  otherwise,  as  the  Board,  having 
regard  to  the  nature  of  the  invention  and  the  circumstances  of  the  case,  may 
deem  just,  and  any  such  order  may  be  enforced  by  mandamus.'' 

As  to  r^istration  of  licences  xmaer  sect.  23,  v,  in/»  p.  2382 ;  and  that  regis- 
tration wiu  notice  of  a  prior  equitable  title  does  not  confer  priority,  see  ^ew 
Ixian  Tyre  and  Cyde  Co.  y.  8]filsbury,  (1898)  2  Ch.  484,  0.  A. ;  ^1898)  2  Ch. 
137 ;  and  sembit,  that  such  registration  is  not  notice  to  all  the  world,  see  Heap 
T.  Hartley,  42  Ch.  D.  461,  C.  A. 

An  exclusive  licence  to  use  a  jpatent  within  a  n>ecified  district,  not  being 
eq[uiyalent  to  a  grant  of  the  whole  letters  patent,  does  not  entitle  the  licensee 
io  sue  in  his  own  name  without  joining  the  patentee :  Heap  y.  Hartley,  sup, ; 

S.  V.  as  to  the  difference  between  a  Uoenoe  (which  is  merely  an  authority  to 
o  lawfully  that  which  would  otherwise  be  unlawf al)  and  a  ^nt. 
The  question  whether  a  licence  is  revocable  is  one  of  intention  and  oonstruc- 
tion  ;  and  where  the  intention  is  apparent  from  the  whole  instrument,  a  cove- 
nant not  to  revoke  may  be  implied.  Where  exclusive  licensees  with  power 
to  revoke  the  Uoence  (no  snoh  power  being  given  in  terms  to  the  patentee) 
ooyenanted  to  pay  royalties  and  push  the  invention,  and  were  authorized  to 
g^iant  sub-licences,  tiie  licence  was  held  not  to  bo  revocable  at  the  will  of  the 
patentee,  notwithstanding  that  the  licensees  had  introduced  improvements  to 
"which  the  patentee  objeded  as  being  deviations  from  the  patent :  Quyot  y. 
Thomson,  f  1894)  3  Ch.  388,  C.  A. 

As  to  tne  right  of  exclusive  licensees  with  option  of  purchase  to  issue 
'vramings  by  advertisement  to  infringers,  see  Incandescent  Gaslight  Co.  y.  New 
Incandescent  Oaslight  Co.,  76  L.  T.  47. 

A  licence  to  manofiicture  under  a  foreign  patent  does  not  imply  permission 
to  sell  the  manufactured  articles  in  England,  in  violation  of  the  licensor's 
JESnRlish  patent:  Sociiti  Anonyme,  dtc,  y.  Tilghman*s  Patent  Sand  Blast  Co., 
25  Ch.  D.  I,  0.  A. 

Upon  the  question  whether  the  obligations  contained  in  an  agreement  for 
tlie  grant  of  a  licence  constitute  a  burden  attaching  to  the  licence  itself  in  the 
|y^Ti^«  of  a  person  taking  with  notice,  see  Bagot  Pneumatic  Tyre  Co,  y.  Clipper 
JRpieamatie  Tyre  Co.,  (1901)  1  Ch.  196,  distinguishing  Werderman  y.  Society 
a^nSraU  d'ElectrieitS,  19  Ch.  D.  246. 

A  jperson  who  purchases  a  j>atented  article  at  a  sale  in  distress  for  rent 
acquuee  no  right  to  use  the  article  otherwise  than  in  accordance  with  the 


2382  Patents  and  Trade  Marks.  [chap,  ul 

terms  of  the  licence  or  other  contract  between  the  patentee  and  the  fdnuer 
owner:  British  MtUoacope  and  Biograph  Co.  v.  Homer ,  (1901)  1  Ch.  671. 
For  forms  of  licences,  see  Morris,  Pat.  Gonv.,  245  et  seq. ;  Frost,  776 ; 

Edmunds,  826  et  seq. 

ASSIGNMENT. 

Bysect.  36,  a  patentee  may  assign  his  patent  for  any  j^Iace  in,  or  part  oC, 
the  United  Kingdom,  or  Isle  of  Man,  as  effectually  as  if  the  patrait  were 
originally  granted  to  extend  to  that  place  or  part  only. 

As  to  the  registration  of  assignments,  v.  tnf,  p.  2404. 

An  assignment  of  a  patent  does  not  imply  a  covenant  to  keep  up  the  patent: 
Be  Bailway  and  Electric  Appliances  Co.y  38  Ch.  D.  597. 

For  forms  of  assignments,  see  Monis,  136  et  seq. ;  Frost,  774 ;  Edmnndi, 
822  et  seq, 

Oa-OWNBRSHIP. 

Ajb  to  the  right  of  one  co-owner  of  a  patent  to  work  it  for  his  own  benefit, 
and  that  such  right  is  not  affected  by  the  fact  that  he  is  also  mortgagee  of  the 
other  moiety,  see  Steers  v.  Bf^ers,  (1892)  2  Ch.  13,  0.  A. ;  (1893)  A.  C.  23S, 
K.  L. ;  and  as  to  the  application  of  this  principle  to  the  disclosure  of  a  seor^ 
process,  see  HeyUDia  v.  Edmunds,  W.  W.  (99)  222 ;  48  W.  B.  167;  81  L.  T. 
579. 

Where  joint  owners  of  a  patent  agree  to  assign  it,  primd  facie  the  assign- 
ment ougnt  to  contain  joint  and  several  covenants  by  them,  and  tlie  intendsd 
assignees  will  be  entitled  to  relief  on  that  footing :  Nat,  Soc  for  DiatribusUem 
ofEledHcity  v.  Qihhs,  (1900)  2  Ch.  280,  0.  A.,  reversing  (1899)  2  Ch.  289, 


(n.) — ^REOISTKATION  OF  PATENTS. 

By  sect.  23  of  the  Act  of  1883,  "(1)  There  shall  be  kept  at  the  P^Oest 
Office  a  book  called  the  register  of  patents,  wherein  shall  be  entered  ti» 
names  and  addresses  of  grantees  of  patents,  notifications  of  assignments  and 
of  transmissions  of  patents,  of  licences  under  patents,  and  of  amendments, 
extensions,  and  revocations  of  patents,  and  sucn  other  matters  affecting  tiK 
validity  or  proprietorship  of  patents  as  may  from  time  to  time  be  preecnbed. 

**  (2)  The  register  of  patents  shall  be  primet  facie  evidence  of  any  matten 
by  this  Act  directed  or  authorized  to  be  inserted  therein. 

'*  (3)  Copies  of  deeds,  licences,  and  any  other  documents  affecting  the  pro- 
prietorship in  any  lettiBrs  patent,  or  in  any  licence  thereunder,  most  be 
supplied  to  the  comptroller  in  the  prescribed  manner  for  filing  in  tlie  Intent 
Office." 

As  to  the  procedure  in  reference  to  the  registration,  see  Patent  Bales,  1890, 
67—71. 

Under  the  Act  and  rules  an  equitable  assignment  of  a  patent,  or  a  share  or 
interest  therein,  may  be  put  upon  the  register :  Be  Cawy,  Stewart  t.  C,  (lS9f) 
1  Ch.  104  (where  an  equitable  assi^ment  by  letter  was  entered  at  length  on 
the  register,  with  an  entry  in  the  list  of  proprieters  referring  to  the  letter,  and 
stating  that  the  assignee  claimed  an  interest  under  it). 

Entries.'] — As  to  entries  in  the  register,  v,  inf,  p.  2404. 

Patent  Agents,'Y--AB  to  the  renstration  and  rights  of  patent  agents  usdir 
the  Begister  of  Patent  Agente' Bules,  1889,  see  Johnson,  Pat.  Man.  411 : 
Starey  v.  Graham,  (1899)  1  Q.  B.  406. 


(in.) — EXTENSION  OF  TERM  OF  PATENT. 

1.  Order  in  Council  for  Prolongation  ofPatait. 

At  the  Court  at  Windsor  Castle,  the  28th  day  of  November,  1874. 

The  Queen's  Most  Ezoellent  Majesty,  Lord  Prbsideht,  IRam: 
OF  Derby,  Mr.  Seoretary  Cross. 

"Whereas  there  ww  this  day  read  at  the  Board  a  Beport  htxax  tta 
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Judicial  Committee  of  the  P.  0.,  dated  &c.,  in  the  words  following,  viz. : 
**  Tour  Majesty  haying  been  pleased  by  your  Order  in  Council  of  the — 
day  of  — ,  to  refer  unto  this  Committee  the  humble  petition  of  &c., 
Betting  forth  &c.,  The  Lords  of  the  Committee,  in  obedience  to  your 
Majesty's  said  order  of  reference,  have  taken  the  said  petition  into 
consideration,  and  having  heard  the  Petrs  &c.,  their  Lordships  do  this 
day  agree  humbly  to  report  to  your  Majesty,  &c."  Her  Majesty  having 
taken  the  said  report  into  consideration,  was  pleased,  by  and  with  the 
advice  of  her  P.  C,  to  approve  thereof,  and  to  order,  as  it  is  hereby 
ordered,  that  the  Bt.  Hon.  the  Lord  Chancellor,  upon  receipt  hereof, 
do  cause  new  letters  patent,  according  to  the  tenor  and  effect  of  this 
order,  to  be  made  and  sealed  &c.,  provided  that  application  be  made  to 
seal  such  new  letters  patent  within  three  calendar  months  from  the 
date  of  this  order ;  whereof  the  Et.  Hon.  the  Lord  Chancellor,  and  all 
other  persons  whom  it  may  concern,  are  to  take  notice  and  govern 
themselves  accordingly. 

[Signature  of  Clerk  to  P.  C] 


NOTES. 

By  the  Patent  Law  Amendment  Act,  1852  (15  &  16  Y.  c.  83),  s.  40,  all  the 
provisions  of  5  &  6  W.  4,  o.  83,  2  &  3  Y.  c.  67,  and  7  &  8  Y.  c.  69,  as  to  con- 
firmation and  prolongation,  and  the  grant  of  new  letters  patent,  were  applied 
to  jMttents  under  the  principal  Act. 

Under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Y.  c.  57), 
repealing  15  &  16  Y.  c  83,  by  sect.  25 : — 

(1)  A  patentee  may,  after  advertLsing  in  manner  directed  by  any  rules 
made  under  this  section  his  intention  to  do  so,  present  a  petition  to  the  King 
in  Coimcil,  praying  that  his  patent  may  be  extended  for  a  further  term ;  but 
0uch  petition  must  be  presented  at  least  six  months  before  the  time  limited 
for  the  expiration  of  tne  patent. 

(2)  Any  person  may  enter  a  caveat,  addressed  to  the  Begistrar  of  the 
Council  at  the  Coimcil  Office,  against  the  extension. 

(S)  If  his  Majesty  shall  be  pleased  to  refer  any  such  petition  to  the 
Judicial  Committee  of  the  Privy  Council,  the  said  committee  is  to  proceed  to 
oonsider  the  same,  and  the  petitioner  and  any  person  who  has  entered  a 
caveat  shall  be  entitled  to  be  heard  b]r  himself  or  by  counsel  on  the  petition. 

(4)  The  Judicial  Committee,  in  considering  their  decision,  is  to  have  regaid 
lo  the  nature  and  merits  of  the  invention  in  relation  to  the  public,  to  the 
profits  made  by  the  patentee  as  such,  and  to  all  the  circumstances  of  the 


(5)  If  the  Judicial  Committee  report  that  the  patentee  has  been  inade- 
qxLately  remunerated  by  his  patent,  his  Majesty  in  Council  can  extend  the 
of  the  patent  for  a  further  term  not  exceeaing  seven,  or  in  exceptional 
fourteen,  years;  or  order  the  grant  of  a  new  patent  for  the  term 


tbuerein  mentioned^  and  containing  any  restrictions,  conditions  and  provisions 

'  "  ix 


the  Judicial  Committee  may  think  fit. 

(6)  His  Majesty  in  Council  can  make,  from  time  to  time,  rules  of  proce- 
dixre  and  practice  for  regulating  proceedings  on  such  petitions,  and  subject 
^Iftcreto  guch  proceedings  are  to  be  regulated  according  to  the  existing  pro- 

dure  and  practice  in  patent  matters  of  the  Judicial  Committee. 

(7)  The  costs  of  all  parties  of  and  incident  to  such  proceeding  shall  be  in 
_  e  discretion  of  the  Judicial  Committee ;  and  the  orders  of  the  committee 
KM>pQoting  costs  shall  be  enforceable  as  if  they  were  orders  of  a  division  of 
Jm^  High  Court  of  Justice. 

Sy  sect.  28,  the  Judicial  Committee  may,  if  they  think  fit,  call  in  the  aid 
^   tut  asaoesor. 
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The  section  does  not  alter  the  rules  adopted  by  the  Judidal  Committee: 
Ee  Newton's  Patents^  9  App.  Ca.  592 ;  nor  affect  any  patent  granted  before 
the  Act,  nor  any  right  or  privilege  which  accrued  to  tne  patentee  before  or 
at  the  commencement  of  the  Act,  including  the  priTilege  of  applying  for 
a  renewal :  lie  Brandon's  Patent^  Exp,  Dotyy  9  App.  Ca.  589 ;  so  that  a 
petition  presented  less  than  six  months  before  the  expiration  of  the  patent 
may  be  entertained :  8,  C. 

For  the  forms  relating  to  applications  to  the  Privy  Council  for  oonfiima- 
tion  or  prolongation  of  letters  patent,  see  Norman,  Appendix,  228—231 ; 
Frost,  802  et  seq. 

For  order  prolon^g  two  cognate  patents  on  proof  of  the  merit  of  the 
invention,  and  of  msuffident  remuneration,  see  Re  Johnson,  L.  B.  5  P.  C 

87. 

Everything  relating  to  the  patent  must  be  fairly  and  fully  stated  upon  tibe 
petition  for  prolongation  of  a  patent :  Johnson's  Patent,  L.  B.  4  P.  C.  75 ; 
Pitman's  Patent,  lb.  84;  Trotman's  Patent,  L.  B.  1  P.  C.  118;  HilCt  PkOetUt 
1  Moo,  P.  C.  N.  S.  258. 

Clear,  precise,  and  satisfactory  accounts,  so  as  to  leave  no  doubt  as  to  the 
remuneration  received  from  the  patent,  must  be  produced ;  otherwise  tin 
application  may  be  dismissed  without  considering  the  merits  of  the  invea* 
tion :  Saxhy's  Patent,  L.  B.  3  P.  C.  292 ;  Claries  Patent,  lb,  421 ;  Wiekts 
Patent,  L.  B.  4  P.  C.  89 ;  Lake's  Patent,  8  Bep.  Pat.  Cas.  227 ;  Thotmu' 
Patent,  9  Bep.  Pat.  Cas.  367 ;  and  r.  9  not  having  oeen  complied  with,  a  post- 
ponement to  amend  the  accounts  was  refused ;  jie  Yates  and  KoUetfe  Piatatt, 
12  App.  Ca.  147. 

And  the  accounts  must  comprise  the  profits  received  by  the  patentee  note 
foreign  patents  in  respect  of  his  invention :  Be  Newton's  Patents,  9  App.  Ok 
592 ;  and  particulars  of  such  patents  must  also  be  stated ;  Be  Adair's  PaUnt, 
6  App.  Ca.  176. 

And  in  the  absence  of  accounts  everything  must  be  taken  most  strooB^y 
against  the  petitioners :  Be  Lawrence's  Patent,  9  Bep.  Pat.  Cas.  85. 

If  the  statement  of  accounts  is  primd  facte  sati^actory,  the  merits  of  tiie 
invention  may  be  proved  before  going  into  the  accounts :  Houghton's  Ptiieut, 
L.  B.  3  P.  C,  461. 

For  a  case  in  which  strict  accuracy  of  proof  was  not  required,  there  being 
clearly  a  heavy  loss,  see  Darby's  Patent,  8  Bep.  Pat.  Cas.  380. 

Upon  the  question  of  adequate  remuneration,  and  the  way  in  which  the 

? refits  will  be  estimated,  and  what  deductions  allowed,  see  Carr's  i^zfcnl, 
i.  B.  4  P.  C.  539;  Poole's  Patent,,!^,  B.  1  P.  C.  514;  Bttt^'  Patent;  BOTs 
Patent,  1  Moo.  P.  C.  N.  S.  49,  258 ;  Kay's  Patent,  1  Web.  P.  C.  572 ;  Be 
Parsons'  Patent,  (1898)  A.  C.  673;  and  that  losses  incurred  by  pateidMi 
cannot  be  regarded  as  evidence  of  inadequate  remuneration  if  attribatable  to 
unskilfulness  in  conducting  their  business,  see  Be  Thornycro/t's  Patent,  (1889] 
A.  C.  415. 

An  assignee  applying  for  prolongation  must  show  that  the  original 
inventor  has  been  inadequately  remunerated :  Be  Ilopkinson's  Pateut,  (1897] 
A.  C.  249 ;  and  that  the  inventor  would  himself  have  been  entitled  to  the 
extension,  and  will  derive  benefit  directly  or  indirectly  therefrom :  BeBow^- 
JJarff  Patent,  (1895)  A.  C.  675. 

In  applications  for  prolongation  of  a  patent,  the  presumption  against  its 
utility  arising  from  non-user  may  be  rebutted  by  strong  evidence,  or  ad- 
mission by  uie  Crown  officers  of  the  practical  utility  of  the  inventiQiL: 
Hughes'  Patent,  48  L.  J.  P.  C.  21 ;  4  App.  Ca.  174 ;  Southby's  Patent,  8  Bep. 
Pat.  Cas.  433 ;  it  is  enough  to  state  the  grounds  without  (as  in  an  actioik  to 
try  the  validity  of  the  patent)  the  particulars  of  objections  to  the  ap^ioatioB; 
Pairs  Patent,  4  App.  Ca.  171 ;  Fountain  Livet's  Patent,  9  Bep.  Plat  CWw 
232. 

Prolongation  may  be  granted,  limiting  the  use  to  certain  puipoaes:  Bf 
Napier's  Patent,  6  App.  Ca.  174 ;  or  with  a  condition  that  the  government,  and 
all  contractors  employed  by  the  government,  shall  be  at  liberty  to  use  1h» 
invention:  Be  Hughes'  Patent,  4  App.  Ca.  174. 

Prolongation  for  ten  years  was  granted  whore  the  invention  was  (rf  c«ft> 
siderable  merit,  there  were  ^eat  difficulties  in  introducing  it,  and  the 
petitioner  had  incurred  loss  in  his  endeavours  so  to  do:  /fe  Vurrie  ^mi 
Timmis'  Patent,  (1898)  A.  C.  347.    Prolongation  of  a  patent  for  a  mm^inafr^ 
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of  parts,  most  or  all  of  which  were  not  new,  was  refused  in  the  absence  of 
evidence  that  the  invention  was  of  unusual  merit :  lie  Thornycro/t'a  Patent^ 
(1899)  A.  C.  415. 

The  power  to  extend  an  English,  after  the  expiration  of  a  foreign,  mt^nt, 
doubted  in  NormajicTe  Patent,  6  Moo.  P.  C.  N.  S.  477,  was  distinctiy  affirmed 
in  John9oti^s  Patent  and  Blake's  Patent,  L.  E.  4  P.  C.  75,  537 ;  and  under 
sect.  25  (4)  of  the  Act  of  1883,  there  is  discretion  to  extend  an  English  patent 
whether  or  not  it  was  the  first  granted,  due  regard  being  had  to  the  circum- 
stances connected  with  the  foreign  patents :  lie  Semet  and  Solvay*8  Patent, 
il895]  A.  C.  78 ;  but  when  a  foreign  patent  has  been  allowed  to  expire,  the 
ud.  CJom.,  on  grounds  of  general  policy,  is  unwilling  to  recommend  titio 
prolongation  of  an  English  patent  for  the  same  invention :  Winan^s  Patent, 
L.  B.  4  P.  C.  93 ;  Blake^a  Patent,  sup, ;  and  see  Betta*  Patent,  1  Moo.  P.  0. 
N.  S.  49. 

Sect.  113  of  the  Patents,  &c.  Act,  1883,  only  preserves  the  right  to  pro- 
longation subject  to  existing  qualifications,  e,g.,  the  provision  of  sect.  25  of 
the  Patent  Law  Amendment  Act,  1852,  that  where  a  previous  patent  has 
been  taken  out  in  a  foreign  country  the  English  patent  snail  expire  with  it : 
Jablochkoff*s  Patent,  8  Eep.  Cas.  281. 

And  see  further  as  to  prolongation  of  patent,  Frost,  405  et  seq, ;  Edmunds, 
496  et  seq. 


(nr.)— KEVoaA.TioN  of  patent. 

1.  Ottler  Nmas  to  the  Searing  of  a  Petition  for  Revocation  of 

Patent. 

Upon  the  petition  of  A.  B.  for  the  reyocation  of  the  letters  patent, 
Nod.  &c.,  and  upon  hearing  counsel  for  the  Petr,  Let  the  hearing  of 
this  petition  take  place  as  the  hoaxing  of  an  action  with  witnesses,  and 
be  set  down  in  the  list  accordingly,  unless  the  Eespondent  0.  D.  shall 
on  or  before  &c.  show  cause  to  the  contrary ;  And  notice  of  this  order 
is  to  be  given  to  the  Kespondent  on  or  before  &c. — Re  Drummond's 
Patent^  North,  J.,  9th  Nov.  1889,  A.  1451 ;  43  Oh.  D.  80. 


2.    Trial  by  Judge  without  Jury  at  Assizes  of  Petition  for  Revocation 

of  Patent, 

TTpoh  motion  &c.  by  counsel  for  A.  B.,  the  Petr  named  in  the  peti- 
tion preferred  unto  this  Court  on  &c.,  and  upon  hearing  C.  D.,  the 
Respondent  to  the  said  petition  in  person ;  And  this  Court  being  of 
opinion  that  by  reason  of  the  residence  at  Birmingham  of  the  Petr  and 
liis  prineipal  witnesses,  and  of  the  Bespondent,  and  of  the  machinery 
referred  to  in  the  said  petition  also  being  at  Birmingham,  it  is  expe- 
dient that  the  following  question  of  fact  arising  in  this  matter  should 
be  tried  by  a  judge  without  a  jury,  at  the  next  assizes  to  be  holden 
ett  Birmingham  in  and  for  the  county  of  Warwick,  that  is  to  say, 
Wibether  the  above-named  X.'s  Patent,  a.d.  1887,  18  July,  No.  10,051, 
ilxould  bo  revoked  and  declared  to  be  and  always  to  have  been  void 
LXid  of  no  effect — Let  such  question  be  accordingly  so  tried. — Re 
S^nMwTs  Patent,  North,  J.,  let  Dec.  1888,  A.  1760;  W.  N.  (88) 
».  ^834. 
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3.  Revocation  of  Letters  Patent— ^&  8f  47  V.  c  57,  «.  26  (2). 

Upon  the  petition  of  M.,  on  &c.,  preferred  unto  this  Court,  and  upon 
hearing  counsel  for  the  Petr  and  for  H.,  and  upon  reading  the  said 
petition,  the  letters  patent,  No.  3,096,  of  the  year  18 — ,  an  order,  &c., 
Let  the  letters  patent  granted  to  H.,  and  being  No.  3,096  of  the  year 
18 — ,  be  revoked. — ^Respondent  to  pay  the  costs. 

For  order  by  L.  C.  on  petition  in  Petty  Bag  cancelling  patent  and  enrolmat 
after  judgment  in  set,  fa.  under  the  old  practice,  see  Queeti  v.  E.  Arckipfiof^ 
Co.,  4  D.  M.  &  G.  199 ;  the  clerk  of  the  Petty  Bag  drew  up  Ihe  oider: 

8.  a 

It  would  seem  to  be  desirable  that  there  should  bo  a  direction  that  dii0 
notice  of  the  revocation  be  given  to  the  comptroller,  atf,  if  thia  is  not  done. 
the  patent  register  may  remain  for  some  time  in  an  incomplete  conditimi. 

4.  Another  Form, 

Upon  the  petition  &c,,  Let  the  letters  patent  under  the  seal  of  the 
Patent  Office  numbered  &c.,  and  dated  the  —  of  — ,  granted  to  tbe 
said  Q.  in  respect  of  an  invention  for  an  improved  tube  stopper  for 
making  tight  and  secure  joints  in  leaky  or  burst  tubes  of  mazise 
or  other  boilers  or  like  purposes,  be  and  the  same  is  hereby  revoked. 
—Be  Gales,  Chitty,  J.,  29  July,  1891,  A.  1389  ;  JS.  C,  8  Eep.  PaLOui 
488. 

In  this  case  two  persons  made  a  joint  application  (which  lapsed),  and  oe« 
of  tiiem  subsequently  ai)plied  alone  for  and  obtained  a  patent  for  the  saat 
invention.  On  the  petition  of  the  other  of  the  two  joint  applicants*  ^ 
patent  was  revoked  on  the  around  that  it  was  fraudulently  applied  for,  aad 
that  the  petitioner  was  the  nrst  and  true  inventor. 

6.  Patent  revoked  unless  Patentee  mthin  Three  Months  obtain  Lean  to 

amend  Specification, 

Keyebse  the  order  of  the  Court  of  Appeal,  dated  &c. ;  And  in  liea 
thereof  it  is  ordered  that  the  patent  be  revoked  unless  vithin  thres 
months,  or  such  further  time  as  the  Court  may  aUow,  the  patentee  obtaii 
leave  to  amend  his  specification  by  disclaiming  the  first  claim ;  And  it 
is  further  ordered  that  if  the  specification  be  amended  no  action  slian 
be  brought  for  infringement  of  the  patent  in  respect  of  any  guns  or 
parts  of  guns  made  prior  to  the  (19th  July,  1896);  Appellant  to  pay 
costs  incurred  in  respect  of  the  said  appeal,  to  be  certified  by  the  G3ctk 
of  the  Parliaments ;  Cause  remitted  to  Chancery  Division,  to  do  theraa 
as  shall  be  just  and  consistent  with  this  judgment. — Deeley  t. 
28  July,  1896,  (1896)  A.  C.  496,  H.  L. 


6.  Liberty  to  apply  at  Patent  Office  for  Leave  to  ametid 

and  other  Relief 

Let  the  Pits,  L.  C.  M.  Co.,  Ld.,  and  TJ.  C.  M.  Co.,  Ld.,  be  at  fiber^ 
to  apply  at  the  Patent  Office  for  leave  to  amend  the  specificaticn  of 
letters  patent  No.  — ,  of  — ,  by  way  of  disclaimer ;  And  Let  the  Deteb 
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B.  C.  M.  Co.,  Ld.,  be  at  liberty  to  amend  their  said  petition  to  revoke 

the  Pit's  patent  and  the  particulars  of  objections  delivered  therewith 

within  twenty-one  days  from  the  date  when  the  amendment  of  the 

said  specification  of  letters  patent  is  made ;  And  Let  the  Pits  be  at 

liberty  to  amend  their  statement  of   claim  and  the  particulars  of 

breaches  delivered  therewith  within  twenty-one  days  from  the  date  when 

the  said  amendment  of  the  said  specification  is  made ;  And  Let  the 

Defts  be    at  liberty    to  amend    their    defence    and    particulars  of 

objections  delivered  therewith  within  ten  days  from  the  date  when  the 

amended  statement  of  daim  is  delivered ;  And  it  is  ordered  that  the  Pits 

do  not  threaten  any  persons  with  legal  proceedings  under  the  said 

letters  patent  until  after  the  said  amendment  has  been  made ;  And  Let 

the  Pits  not  bring  or  maintain  any  action  for  infringement  of  the  said 

letters  patent  in  respect  of  any  machines  or  parts  of  machines  made 

prior  to  the  date  of  this  order. — Costs  of  Defts  of  action  and  petition 

to  revoke  the  said  patent,  including  the  costs  of  these  applications,  save 

so  far  as  the  same  can  be  utilized  for  the  purposes  of  the  action  and 

petition  after  the  amendment  of  the  specification,  to  be  borne  by  the 

Pits  in  any  event. — Liberty  for  any  of  the  parties  to  apply  in  case 

leave  to  amend  the  specification  of  the  said  letters  patent  be  not  ob  * 

tained  before  the  (1st  April,  1900). — Ludingion  Cigarette  Machine  Co, 

V.  Baron  Cigarette  Machine  Co.,  Kekewioh,  J.,  2  Dec.  1899,  B.  4270  ; 

S.  a,  C.  A.,  28  Feb.  1900,  B.  789 ;  (1900)  1  Ch.  508,  C.  A. 

The  above  form  of  order  for  disdaimer  is  to  be  preferred,  as  leaving  the 
discretion  of  the  comptroller  free,  v,  sup,  p.  2381. 

NOTES. 
BEVOCATIOK  OF  PATENT— STATUTORY  PROVISIONS. 

By  the  Patents,  &c.  Act,  1883,  s.  26:— **(1.)  The  proceeding  by  scire  facias 
to  repeal  a  patent  is  hereby  abolished. 

i2.^  Bevocation  of  a  patent  may  be  obtained  by  petition  to  the  Court. 
3.)  Every  ground  on  which  a  petition  might,  at  the  commencement  of 
this  Act,  be  repealed  by  scire  facias  shall  be  available  by  way  of  defence  to 
ui  action  of  infringement,  and  shall  also  be  a  ground  of  revocation. 
4.)  A  petition  for  revocation  of  a  patent  may  be  presented  by — 
^  The  A.  G.  in  England  or  Ireland,  or  the  Lord  Advocate  in  Scotland ; 
Any  person  authorized  by  the  A.  G.  in  England  or  Ireland,  or  the  Lord 
Aavocate  in  Scotland ; 
(c)  Any  person  alleging  that  the  patent  was  obtained  in  fraud  of  his  rights, 

or  of  the  rights  of  any  person  under  or  through  whom  he  claims ; 
(c/)  Any  person  aUeeing  that  he,  or  any  person  under  or  through  whom  he 
claims,  was  tne  true  inventor  of  any  invention  included  m  the  claim 
of  the  patentee ; 
(e)  Any  person  alleging  that  he,  or  any  person  under  or  throu£^h  whom  he 
claims  an  interest   in  any  trade,  business,  or  manufacture,  had 

Sublidy  manufactured,  used  or  sold,  within  this  realm,  before  the 
ate  of  the  patent,  anything  claimed  by  the  patentee  as  his  inven- 
tion. 
(5. )  The  plaintiff  must  deliver  with  his  petition  particulars  of  the  objections 
a  wliich  he  means  to  rely,  and  no  evidence  shall,  except  by  leave  of  the 
lourt  or  a  Judge,  be  admitted  in  proof  of  any  objection  of  which  particulars 
re  not  so  delivered. 

(60  Particulars  delivered  may  be  from  time  to  time  amended  by  leave  of 
le  Ooart  or  a  Judge. 
(7.)  The  defendant  shall  be  entitled  to  begin,  and  give  evidence  in  support 
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of  tihe  patent,  and  if  the  Fit  sives  evidence  impeaching  the  Talidity  of  the 
patent,  the  Deft  shall  be  entitled  to  reply. 

(8.)  Where  a  patent  has  been  revoked  on  the  gronnd  of  fraud,  the  comp- 
troller majr,  on  the  application  of  the  true  inventor,  made  in  accordance  vrim 
the  provisions  of  this  Act,  grant  to  him  a  patent  in  lieu  of  and  bearing  tfaa 
same  date  as  the  date  of  revocation  of  the  patent  so  revoked,  but  the  patent 
so  granted  shall  cease  on  the  expiration  of  the  term  for  which  the  revoked 
patent  was  granted." 

By  sect.  28,  sub-sect.  1,  *'  in  any  action  or  proceeding  for  infringement  or 
revocation  of  a  patent,  the  Court  may,  if  it  thinks  nt,  and  shaU,  on  iha 
request  of  either  of  the  parties  to  the  proceeding,  call  in  the  aid  of  an 
assessor  specially  qualified,  and  try  and  near  the  case  wholly  or  partially 
with  his  assLstcmce. 

By  sect.  44,  sub-sect.  9,  '*  no  proceeding  by  petition  or  otherwise  shall  lie 
for  revocation  of  a  patent  grant^  for  an  mvention  in  relation  to  which  the 
Secretary  of  State  for  War  has  certified  that  in  the  interest  of  the  paUie 
service  uie  invention  should  be  kept  secret." 

For  form  of  petition,  &c.,  see  D.  0.  F.  794  H  seq. 


PBO0EDT7BE. 

As  to  the  former  practice  by  scire  facias ,  see  Frost,  Chap.  X.,  889  et  seq, ; 
Edmunds,  484  et  seq, ;  Hindmarch,  376  et  aeq. 

Orounds  for  Petition,"} — By  sub-sect.  3  of  sect.  26,  breach  of  the  condition 
of  conformity  between  the  provisional  and  complete  specification  is  preserved 
as  a  ground  for  revocation :  Vickers  v.  Siddell,  15  App.  Ca.  496. 

Sub-sect.  4  (c)  applies  only  to  cases  of  fraud,  ana  not  to  mistake,  thongli 
such  as  deprives  the  inventor  of  his  patent  rights :  Be  Avery,  36  Ch.  D.  307. 

Objectio7}s,'] — Statements  of  alleged  instances  of  prior  user  and  prior  publi- 
cation are  not  valid  grounds  of  objection  under  sub-sect.  5  :  Be  Morgan,  56 
L.  T.  713;  W.N.  (88)34. 

Service,! — ^As  to  the  circumstances  under  which  the  Court  will  act  without 
service  of  the  petition,  see  Be  Corz  and  Hogg^s  Patent ^  "W.  N.  (95)  105. 
Petitions  based  on  communications  from  abroad  have  been  serv^  on  the 
patent  agent  only,  notice  bein^  given  to  the  principal  abroad,  and  costs  not 
being  given  against  the  agent  if  he  does  not  oppose,  and  facilitates  notice. 

Security  for  CostB,'] — ^A  respondent  appearing  to  a  petition  for  revocation  of 
a  patent  is  not  in  the  position  of  a  Fit,  and  ought  not  to  be  ordered  to  give 
security  for  the  costs  of  the  petition,  though  resident  abroad:  Re  MiUer's 
Patent,  W.  N.  (94)  154;  63  L.  J.  Ch.  324. 

Amendment,'^ — ^Under  sect.  18,  sub-sect.  10  (as  amended  by  sect.  25  of  the 
Act  of  1888,  in  accordance  with  Cropper  v.  Smith,  28  Ch.  D.  148),  there  can 
be  no  amendment  of  specification  while  proceedings  for  revocation  of  a  patent 
axe  pending ;  and  under  sect.  19  liber^  to  apply  at  the  Patent  Office  for 
leave  to  amend  the  specification  can  only  be  given  where  the  proposed  amend- 
ment is  strictly  by  way  of  **  disclaimer,"  and  not  by  way  of  correction  or 
explanation :  Be  Owen's  Patent,  (1899^  1  Ch.  167. 

In  Deeley  v.  Perkes,  sup,  p.  2386,  tne  H.  L.  did  not  lay  down  any  general 
practice  as  to  the  conditions  to  be  imposed  where  leave  to  amend  is  granted, 
and  the  ouestion  what  conditions,  if  any,  should  be  imposed  must  depend  on 
the  peculiar  circumstances  of  each  case :  Ludington  Cigarette  Machine  Co,  v. 
Baron  Cigarette  Machine  Co.,  (1900)  1  Ch.  508,  C.  A.,  where,  under  the  special 
circumstances  of  the  case,  the  Court,  in  giving  the  liberty  asked  for, 
imposed  the  condition  (similar  to  that  which  was  imposed  in  Deeley  v.  Perkes) 
that  the  Pits  (should  not  bring  or  msintaiTi  any  action  for  infringement  of  the 
patent  in  respect  of  any  machines  or  parts  of  machines  made  prior  to  the  date 
of  the  order :  see  Form  6,  sup,  p.  2386. 

Defence,"] — ^Where  in  an  action  for  infringement  of  a  patent  the  Court  has 
held  that  one  of  the  claims  in  the  specification  had  been  anticipated,  and  has 
declared  the  patent  invalid,  the  Pits  are  not  estopped  from  setting  up  the 
validity  of  l^e  claim  as  a  defence  to  a  subsequent  petition  for  revocation ; 
In  re  Deeley's  Patent,  (1895)  1  Ch.  687,  C.  A. 
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Trid  and  Hearing,'] — A  petition  for  revocation  of  a  patent,  served  on  two 
of  three  patentees,  the  third  being  abroad,  was  ordered  to  be  put  into  the 
witness  list,  but  not  to  come  on  for  hearing  without  leave,  unless  the  absent 
patentee  appeared  by  counsel  on  notice  to  him  of  the  presentation  of  the 
petition:  Re  Kay's  Patent,  70  L.  T.  756 ;  Be  King  &  Co.,  Ltd,,  (1892)  2  Ch. 
462 ;  66  L.  T.  489. 

The  respondents  are  entitled,  if  they  so  desire,  to  have  the  petition  (which 
is  equivalent  to  an  action)  tried  with  vivd  voce  evidence :  Re  Oaulard  and 
Oibb$,  84  Ch.  D.  396 ;  and  the  Court  has  ordered  the  petition  to  be  tried  at 
the  assizes  by  a  Judge  without  a  jury :  Re  Edmonds s  Patent,  W.  N.  (88)  234 ; 
Form  2,  «uo.  p.  2385. 

Where  the  sole  respondent  being  out  of  the  jurisdiction  could  not  be 
served  with  the  petition  (v.  mp,  YoY.  I.,  p.  18),  but  ample  notice  had  been 
given  to  him,  the  Court  made  an  order  tiiat  unless  he  should  on  or  before  a 
specified  dajy^  appear  and  show  cause  to  the  contrary  (in  which  case  it  would 
be  open  to  him  to  dispute  the  jurisdiction)  the  petition  should  be  tried  with 
vivd  voce  evidence,  and  set  down  in  the  list  of  witness  actions:  ReDrtimmond'a 
Patent,  43  Ch.  D.  80;  Form  1,  sup.  p.  2385. 

Where  the  petition  for  revocation  was  grounded  on  a  single  instance  of 
prior  user  proved  in  a  previous  action,  the  respondent  was  not  allowed  to  g[ive 
evidence  of  other  instsoices  of  prior  user  for  the  sole  purpose  of  discrediting 
the  Petr^s  witness  and  disprovmg  the  answers  to  questions  put  to  him  on 
cioas-ezsmination :  Re  Haggenmacher^s  Patents,  (1898)  2  Ch.  280. 

Judgmenf] — ^Where  the  jury  in  an  action  for  infringement  found  that  a 
patent  was  obtained  by  conspiracy  and  false  representation,  an  order  for 
revocation  was  made :  Edge  v.  Harrison,  8  Bep.  Pat.  Ca.  74. 

Where,  on  a  petition  by  the  Pharmaceutical  Society,  with  the  leave  of  the 
A.  G.,  for  revocation  of  a  patent  for  a  medicinal  compound  on  certain  grounds, 
including  absence  of  novelty,  the  respondent  consented  to  an  order  of  revoca- 
tion, but  solely  for  want  of  novelty,  an  order  for  revocation  was  made,  witii 
costs  of  the  petition :  Re  RundelVs  Patent,  70  L.  T.  756. 

An  order  for  revocation  being  made  on  petition,  and  not  in  an  *'  action  *' 
within  file  definition  in  Jud.  Act,  1873,  s.  100,  is  not  a  "final  judgment" 
within  the  Bankruptcy  Act,  1883,  on  which  to  ground  a  bankruptcy  notice : 
Be  Owen  ;  Exp,  Peters,  70  L.  J.  Q.  B.  92. 

Appeal,"] — ^Bule  74  of  the  Patent  Bules,  1890,  does  not  deprive  the  Court  of 
its  jurisdiction  to  stay  execution  and  cancellation  pending  an  appeal  from  an 
Older  on  a  petition  for  revocation  of  a  patent :  Yates  v.  Armstrong  ;  Re  Arm^ 
strongs  Patent,  11  L.  T.  267,  C.  A. 

Where,  on  a  petition  for  revocation  of  a  patent,  the  judge  holds  that  all  the 
claims  are  bad,  and  orders  revocation,  and  this  order  is  entered  on  the 
Be^;i8ter  of  Patents,  the  Court  of  Appeal,  if  it  is  of  opinion  that  one  claim  is 
yalid,  may  reverse  tlie  order  below  and  order  revocation,  unless  within  three 
months,  or  such  further  time  as  the  Court  may  allow,  the  patentee  obtain 
leaye  to  amend  his  specification  by  disclaiming  all  the  claims  except  the  valid 
one :  Deehy  v.  Ptrkes,  (1896)  A.  C.  496  H.  L. 


Section  II. — ^Beoistration  of  Trade  Marks. 

1,  Tradt  Mark  to  be  Registered — Sect.  62  (5). 

IXBCI.ASX  that,  notwithstanding  that  the  exhibits  of  the  appellants 
tnunbered  —  have  been  placed  by  the  committee  under  the  Trade 
ICarks  Hule  No.  52,  in  the  second  class  of  cotton  marks  [i.e.,  marks 
waif  in  the  opinion  of  the  Committee,  trade  marks  within  the  meaning 
}f  the  Aci\  the  ComptroUer-Qeneral  of  Patents,  Designs  and  Gbad^ 
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Marks  ought  to  proceed  with,  the  application  of  the  appellants  to 
register  as  trade  marks  the  distinctive  deyices  of  animals  on  the  said 
labels  with  the  name  and  address  of  the  appellants'  firm. — Orr-Ewing 
V.  Registrar  of  Trade  Marks,  H.  L.,  28  July,  1879;  4  App.  Cas.  479 
(reversing  8  Ch.  D.  794,  C.  A.). 

2.  Comptroller  to  Register  Trade  Mark  with  Disclaimer. 

Upon  motion  &c.  by  counsel  for  A.  B.,  and  upon  hearing  connflel  for 
C.  D.,  and  for  the  Comptroller-General  of  Patents,  Designs  and  Trade 
Marks,  Let  the  said  Comptroller-General  proceed  vrith  the  registratioB 
of  the  trade  mark  No.  92144,  but  with  a  disclaiming  clause  as  follows, 
**not  including  ink,  &c." — Re  Kenrick^s  Trade  Mark,  Chitty,  J., 
14  March,  1890,  A.  326. 

NOTES. 
TEADE  HAEKS  ACTS. 

The  title  to  and  registration  of  trade  marks  is  now  regulated  by  tbe 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Y.  c.  57),  as  amended 
by  the  Patent*^,  Designs,  and  Trade  Marks  Act,  1888  (51  &  52  V.  c.  50). 

HEGISTER  OF  TRADE  MARES. 

By  sect.  78  of  the  Act  of  1883,  **  there  shall  be  kept  at  the  Patent  Office  t 
book  called  the  Eegister  of  Trade  Marks,  wherein  shall  be  entered  the  names 
and  addresses  of  proprietors  of  registered  trade  marks,  notifications  of  assign- 
ments,  and  of  transmissions  of  trade  marks,  and  such  other  matters  as  miT 
be  from  time  to  time  prescribed." 

Specific  entries  of  special  restrictions  as  to  the  user  of  trade  marks  h; 
agreement  entered  into  between  the  proprietors  may  be  placed  on  tii 
register,  but  a  mere  general  entry  to  the  enect  that  the  use  is  restricted  l^ 
agreement  is  irregular:  Re  Mitchell  &  Co,,  Re  Houghtim  and  HailmaritA 
Ch.  D.  666 ;  Re  Keep,  26  Ch.  D.  187 ;  Form  4,  p.  2402,  infra. 

As  to  entries  to  be  made  in  the  register,  v.  inf.  p.  2404. 

The  Court  ought  not  to  direct  registration  of  a  trade  mark  subject  to  a 
condition  that  it  shall  be  used  only  in  a  particular  country,  such  a  conditkm 
not  being  contemplated  by  the  Act,  and  being  incapable  of  being  enfozoed: 
Re  Dewhurst  cfc  Son,  (1896)  2  Ch.  137,  C.  A. 

Royal  Croum,'] — ^Thero  is  no  positive  rule  prohibiting  the  registratioii  el  a 
representation  of  a  crown.  The  instructions  issued  by  the  OomptroQer- 
General  to  applicants  for  registration,  prohibiting  registration  of  "repreoenia- 
tions  of  the  Eoyal  Crown  "  as  trade  marks,  or  as  pix>minent  parts  of  trade 
marks,  unless  used  before  August  13,  1875,  are  connned  to  repre8entati<»is  ai 
the  crown  as  it  appears  on  the  Hoyal  Arms,  namely,  a  circlet  surmounted  br 
two  ardies.  These  instructions,  whether  binding  on  the  Court  or  not,  liaviss 
been  acted  on  in  the  office  since  1875,  will  not  now  be  depcuted  fram:  ^ 
Konigand  Ebhardt,  (1896)  2  Ch.  236. 

By  sect.  79,  provisions  are  made  for  the  removal  of  trade  marks,  mfter 
fourteen  years,  from  the  register,  imless  the  prescribed  fee  is  paid,  and  so  <m 
from  time  to  tune  at  the  expiration  of  every  period  of  fourteen  years^  and  lor 
the  restoration  of  trade  marks  which  have  oeen  removed.  But  Uiere  is  a 
proviso  that  where  a  mark  has  been  removed  for  non-payment  of  the  lee.  cr 
otherwise,  it  shall  nevertheless,  for  the  purpose  of  any  application  dnxic^ 
one  year  next  after  the  removal,  be  deemed  to  be  a  ti-aae  mark  alx^ea^ 
registered,  unless  it  is  shown  to  the  satisfaction  of  the  comptroUefr  tkat 
the  non-payment  of  the  fee  arises  from  the  death  or  bankruptcy  of  tiw 
registerea  proprietor,  or  from  his  havinf^  ceased  to  carry  on  busineae,  aad 
that  no  person  claiming  under  that  proprietor,  or  under  his  bankmpter,  if 
using  the  mark. 
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APPUGATIOK  POB  BBGISTBATION  OF  TRAi)E  MABK. 

The  mode  and  form  of  application  are  provided  by  the  Act  of  1883,  s.  62 
(as  amended  by  sect.  8  of  the  Act  of  1888 ;  see  Sebastian,  328),  and  schedule 
and  Patent  Bmes,  1890,  r.  6,  Sched.  II.,  Forms  A,  Al,  A2.  The  application 
is,  in  the  first  instance,  made  to  the  comptroller,  but  any  refusal  by  him  to 
register  a  trade  mark  is  subject  to  appeal  to  the  Board  of  Trade,  who  may^ 
however  (sub-s.  5),  if  it  appear  expedient,  refer  the  appeal  to  the  Court  (i.e., 
see  sect.  117  of  the  Act  of  1883,  her  Majesty's  High  Court  of  Justice),  and  in 
that  event  the  Court  ''shall  have  junsdiction  to  hear  and  determine  the 
appeal,"  and  may  make  an  order  determining  whether,  and  subject  to  what 
conditions,  if  any,  registration  is  to  be  permitted.  There  is  no  appeal  direct 
to  the  Court :  Re  Trade  Mark  «*  Normal^  35  Ch.  D.  231,  C.  A.  For  forms  of 
reference  to  the  Court,  see  D.  C.  F.  799. 

^  Where  the  Board  of  Trade  referred  the  appeal  to  the  Court,  on  motion  for 
directions  as  to  evidence,  the  Court  directed  the  motion  to  be  set  down  in  the 
witness  list,  affidavits  to  be  filed  by  the  parties,  and  the  motion  to  be  heard 
on  the  statutory  declarations  used  before  the  comptroller,  the  affidavits,  and 
the  cross-ezammation  in  court  of  any  deponent  as  to  whom  notice  to  cross- 
examine  should  be  given  b^  the  other  side :  Be  Roger^a  Trade  Mark,  W.  N. 
(94)  173.  But  in  general  in  such  cases  the  evidence  is  by  affidavit  in  the 
TLgual  way,  and  decGirations  made  are  exhibited  to  an  affidavit  of  information 
and  belief. 

Where  the  applicant  for  re^:iBtration  (otherwise  than  under  an  international 
convention)  is  out  of  the  Umted  Kingdom  at  the  time  of  making  the  applica- 
tion, he  is  to  give  tiie  comptroller  an  address  for  service  in  the  United 
Kingdom :  Act  of  1888,  s.  8  (2).  As  to  the  procedure  where  the  proprietor, 
having  never  used  the  mark,  cannot  be  foxmd  at  the  address  for  service,  see 
JRe  AshUm'e  Trade  Mark,  48  W.  E.  389. 

On  the  hearing  of  the  motion  the  parties  whom  the  Board  of  Trade  has 
directed  to  be  served  must  be  brougnt  before  the  Court:  Eocp,  Extract  of 
3ieat,  Photographic  Brand,  Lim.,  W.  N.  (00)  80;  17  Eep.  Pat.  Cas.  161; 
Dan.  1252. 

In  order  to  entitle  a  person  to  have  a  trade  mark  registered,  he  must  be 
intending  to  use  it  in  nis  business:  Be  Biviere,  26  Ch.  D.  48,  C.  A. ;  Be 
ApolUnaris  Co.,  (1891^  2  Ch.  186,  234 ;  Be  BaU,  (1898)  2  Ch.  432. 

One  of  two  joint  aaventurers  will  not  be  permitted  to  register  their  trade 
xnark  in  his  sole  name :  Be  Jones,  53  L.  T.  1. 

On  an  application  for  registration  it  must  be  shown  that  the  mark 
cxmtains  an  essential  particular  which  has  been  claimed  in  the  application : 
Me  Bryant  and  Mat(,  59  L.  J.  Ch.  763 ;  63  L.  T.  676. 

Wlieie  the  appkcation  is  to  register  a  mark  which  was  used  by  the  ap- 
plicant or  his  predecessors  in  business  before  August  13,  1875,  it  is  not 
necessary  in  the  application  to  state  the  names  of  the  members  of  the  firm 
^or  the  time  being  since  the  alleged  first  user,  nor  even  to  insert  the  words 
«« and  their  predecessors  in  business,  members  of  the  firm  for  the  time 
being":  Be  Wright,  Crosslev  A  Co.*a  Application,  (1900)  2  Ch.  218. 

By  sect.  63  (as  amended  oy  sect.  9  of  the  Act  of  1888),  where  registration 
^>f  a  trade  marx  has  not  been  or  shall  not  be  completed  within  twelve  months 
£roni  the  date  of  the  application  by  reason  of  default  on  the  part  of  the 
«ftpplicant,  after  certain  notices  ^ven  by  the  comptroller  to  the  agent  of  the 
Applicant  and  to  the  applicant  Imnself ,  the  application  is  to  be  deemed  to  be 
ttrDandoned. 

As  to  the  retrospective  efFeot  of  the  section,  and  as  to  what  oonstitateB 
««  default "  within  it,  see  Jackson  ds  Co.  y.  Napper,  Be  Schmidt,  35  Ch.  D.  162. 

Ab  to  the  effect  of  the  section  as  regards  applications  pending  at  the  pass- 
ing of  the  Act,  see  Be  Hayward,  54  L.  J.  Ch.  1003 ;  53  £.  T.  487. 

Ab  to  disclaimer  on  application,  v.  inf.  pp.  2400,  2401. 

And  see  further  as  to  applications  for  registration,  Sebastian,  330,  396. 

ADYSETISBMERT  OP,  Aim  OPPOSITIOir  TO,  APPLI0A.TION. 

Sect.  68  provides  for  the  advertisement  of  the  application  if  entertained  by 
'flB^  comptroller :  and  see  sect.  12  of  the  Act  of  1888. 

B^  sect  69,  as  amended  by  sect.  13  of  the  Act  of  1888,  (1)  any  person  may 
^•jthiTi  one  month  (or  suoh  further  time,  not  exceeding  three  months,  as  the 
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comptroller  may  allow)  of  Hib  adveitiBement  of  the  applicatioil  nve  notice  d 
opposition,  wMch  is  to  be  sent  to  the  applicant,  Wno  may  (2)  "within  one 
month  send  a  counter-statement  of  the  grounds  of  his  application,  in  debpH 
of  whic^  it  is  deemed  to  be  abandoned ;  ^3)  the  comptroller  is  to  deddA 
whether  or  not  the  trade  mark  is  to  be  registered,  but  his  decision  is  sabjed 
to  appeal  to  the  Board  of  Trade,  (4)  who  may,  however,  if  it  appeaa 
expedient,  refer  the  appeal  to  the  Oonit  (as  undi^  sect.  62,  sab-sect  5,  iup, 
p.  2391). 

The  Court  has  no  power  judicially  to  amend  an  application  under  Ihe 
section  by  directing  me  comptroller  to  proceed  with  the  essential  part  of  a 
proposed  trade  mark:  Be  Meeus,  (1891)  1  Ch.  41  (explaining  Orr^Ewings. 
Begistrar  of  Trade  Marks,  4  App.  Oa.  479) ;  Be  Player' e  Trade  IfarAr,  (1901) 
1  Ch.  385. 

As  to  the  jurisdiction  of  the  Court  under  the  original  sect  69,  sob-sect.  4, 
of  ihe  Act  of  1883,  to  enter  into  and  determine  all  questions,  notwithstanding 
that  the  mark  had  been  admitted  to  registration  ry  the  oomptroUer,  see  & 
Arhenz,  35  Ch.  D.  248,  C.  A. 

Mere  length  of  adverse  user,  however  great,  if  in  fraud  of  the  lights  of 
the  foreign  proprietor  of  a  mark,  will'  not  prejudice  his  right  to  oppose :  BU 
Heaton,  27  Ch.  D.  570;  and  where  the  original  user  was  fraudulent,  regis- 
tration with  the  omission  of  the  dishonest  portions  will  not  be  allowed,  as 
that  would  enable  the  applicant  to  benefit  by  his  f onner  fraud :  Be  FaetUe, 
(1891)  2  Ch.  166. 

The  Court  has  no  jurisdiction  to  order  an  unsuccessful  applicant  for  r^is*- 
tration  to  pa^  coste  incurred  bv  the  opponent  before  the  comptroller:  A 
Australian  Wine  Importers^  41  Ch.  D.  278,  C.  A. ;  but  he  may  be  ordered  to 
pay  the  coste  from  me  time  when  the  application  stands  for  the  determinatioa 
of  the  Court :  Be  Brandreth,  9  Ch.  D.  618. 

Where  the  comptroller  refused  to  proceed  with  the  re^stration  becsm 
there  was  a  similar  mark  belonging  to  a  Swedish  oo.,  the  Court,  upon  boag 
satisfied  that  such  co.  were  fully  informed  of  the  application,  directed  tibe 
comptroller  to  proceed  without  prejudice  to  any  opposition,  the  appUcaiik 
imderteking  to  give  notice  of  tne  advertisement  to  the  oo.:  Be  s£i'nfEr, 
8  Bep.  Pat  Cas.  445. 

T&ABE  MABK  CAPABLE  OF  BEGI8TEATI0N. 

Ad  of  ISSS—Essmtial  Farticulars.'}--By  sect.  64,  sub-sect  1  of  the  Afii«f 
1883,  for  which  sect  10  of  the  Act  of  1888  is  now  substituted  (but  whkik 
latter  is  not  retrospective),  it  was  enacted  that,  for  the  purposes  of  tiiat  Aet 
*'  a  trade  mark  snaU  consist  of  or  contain  at  least  one  of  the  loUawxng 
essential  particulars : — 

"  (a)  A  name  of  an  individual  or  firm  printed,  impressed,  or  woveu  in  aam^ 
particular  and  distinctive  manner;  or 

''(b)  A  written  signature  or  copy  of  a  written  signature  of  the  indiTidBil 
or  firm  applying  for  registeation  tiiereof  as  a  trade  mark ;  or 

''(c)  A  distinctive  device,  mark,  brand,  heading,  label,  ticket  or 
word  or  words  not  in  common  use." 

By  sub-sect  2,  "  there  may  be  added  to  any  one  or  more  of  these 
lars  any  letters,  words,  or  figures,  or  combination  of  letters,  words  or~ 
or  of  any  of  them." 

By  sub-sect  3,  it  is  provided  that  "  any  special  and  distinctive 
words,  letter,  figure,  or  combination  of  letters  or  figures,  or  of  led 
figures  used  as  a  trade  mark  before  the  13th  day  of  Angust,  1875,  may  bs 
xegistered  as  a  trade  mark  under  this  part  of  this  Act" 

A  trade-mark  need  not  be  actually  affixed  to  the  article ;  it  is  sufiftcient  U  it 
is  on  the  cover  or  wrapper  in  which  tne  article  is  sold :  Ja/yY»  LatUer,  40  C&.  IX 
649 ;  but  a  man  has  no  right  to  affix  a  trade  mark  to  an  article  not  aiian- 
factored  by  himself  except  for  the  purpose  of  ehowing  that  be  eukniA 
examined,  or  certifies  it :  Hirsch  v.  Jonas,  3  Ch.  D.  584 ;  and  a  xuune  \/r 
which  the  customers  ol  a  firm  inquire  for  goods,  but  which  is  not  stampai  oa 
the  goods  themselves,  is  not  a  trade  mark  \  Be  ffaytoard  <fe  Co.,  54  H  J.  Ck. 
1003 ;  nor  words  placed  merely  on  the  packing  cases  in  which  botflee  «i«  fctf 
out,  and  not  on  the  bottles  themselves :  Be  FowelVs  Trade  Mark^  (1893]  2  Ck 
388,  C.  A. 

A  trade  mark  must  at  the  date  of  registration  tfistinguish  the  goode  ol  te 
trader  from  all  others ;  Be  ApoUinari$  Co.,  (1891)  2  Ol  186,  0,  A* 
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As  to  the  meaning  of  the  expression  "essential  particniar,"  see  Re 
Oiamdi,  58  L.  J.  Ch.  782;  Sebastian.  332 ;  as  to  the  word  "  brand,"  Pirie 
T.  Qoodall,  (1892)  1  Ch.  35 ;  61  L.  J.  Ch.  79,  C.  A. 

An  exhibition  prize  medal  is  not  a  '*  distinctive  device  "  within  clause  (c), 
ihongh  no  other  similar  medal  was  granted  for  tiie  same  dass  of  goods  at  the 
exhibition :  Re  Bryant  and  May,  59  L.  J.  Ch.  763 ;  63  L.  T.  676. 

The  portrait  of  the  manufacturer  of  goods  is  a  ** distinctive  device" 
capable  of  registration  as  his  trade  mark:  Rowland  v.  Mitchell,  (1897)  1  Ch. 
71,  C.  A.,  explaining  Re  Anderson,  26  Ch.  D.  409 ;  54  L.  J.  Ch.  1084. 

The  flower  '*  Magnolia  "  without  words  was  held  to  be  not  open  to  objection 
because  the  flower  was  the  equivalent  of  a  word  which  was  not  a  good  trade 
mark:  Re  Magnolia  Metal  Co.,  (1897)  2  Ch.  371,  C.  A. 

Ai  to  the  construction  of  sub-sect  3,  v,  inf.  p.  2395,  under  **  Old  Mark." 

"  Fancy  TTord."] — In  order  to  constitute  a  word  a  **  fancy  "  word,  it  must 
be  obviously  not  intended  to  be  descriptive  of  the  article  sold;  the  mere  fanciful 
or  abnormal  use  of  a  word  which  is  not  in  itself  obviously  non-descriptive 
{e,g,,  **  Melrose"  Favourite  Hair  Bestorer,  **  Electric"  Velveteen),  will  not 
make  it  a  fancy  word  so  as  to  be  capable  of  registration :  Re  Van  Duzer  ;  Re 
Leaf,  Son  <fe  Co.,  34  Ch.  D.  623,  C.  A.  (questionmg  Re  Trade  Mark  *«  Alpine,*' 
29  Gh.  D.  877);  WaUrmany.  Ayres,  39  Ch.  D.  29,  C.  A.  (game  of  **  reversi ") ; 
Towgood  V.  Pirie,  56  L.  T.  894;  35  W.  B.  729  ("Jubilee"  paper);  Re 
Leonard  and  Ellis,  26  Ch 
oil) ;  Re  Trade  Mark  St 
footing  fluid);  Re  Price 


.  ,,         Hannay, 

46  (*'  dectroid  anti-fouling  composition  ") ;  Hodgson  v.  Sinclair,  9  Bep.  Pat. 
Oas.  22  {*'  Britannia  "  applied  to  soap) ;  Re  Harris,  9  Bep.  Pat.  Cas.  492  (the 
"Beatrice"  shoe);  Banks  v.  James,  W.  N.  (95)  116;  44  W.  B.  32  (** Shake- 
speare "  as  applied  to  cigars). 

**  Bed,  white,  and  blue  "  are  not  "  fancy  words  not  in  common  use  " :  Re 

Manson,  37  Ch.  D.  112;  nor  names  of  well-known  mineral  water  springs, 

€.g.f  *' Apollinaris,"  *'Hunyadi  Janos,"  '*  Friedriohshall,"  appUed  to  the 

-waters  of  the  springs  or  the  products  of  those  waters :  Re  Apollinaris  Co., 

(1891)  2  Ch.  186,  C.  A.  (but  semhle,  a  geographical  term  might  possibly  be  a 

f'fancyword";  Re  Van  Duzer,  34 Ch.  D.  623,  C.  A.);  northeword  "Britannia": 

Hodgson  v.  Sinclair,  W.  N.  (91)  176 ;  nor  "  Kokoko,"  an  onomatopoeic  word 

used  by  a  tribe  of  Indians  to  designate  a  particular  kind  of  owl,  an  owl  being 

A  device  common  in  the  trade:  Re  Jackson,  60  L.  T.  93;  W.  N.  (88)  253 

(bat  see  Re  Densham*s  Trade  Mark,  (1895)  2  Ch.  176,  per  Bomer,  J.) ;  nor 

irords  which  properly  describe  the  aiticle  in  the  language  of  the  counlary  in 

irhich  it  is  proauced:  Davis  v.  StridboU,  Re  Davis  A  Co.,  59  L.  T.  854; 

"W.  N.  (88)  200;  Re  Vignier,  nip. ;  but  **  Oomoo,"  being  obviously  meaning- 

leas,  aiiii  therefore  non-descriptive,  is  a  fancy  word :  Re  Bur^oyne,  61  L.  T. 

39;  W.  N.  (89)  52;  and  so  '*Mazawattee"  from  Hindustani  maxa,  relish, 

CHngalese  wattee,  an  estate  (the  compound  word  being  meaningless  in  either 

lan^age),  used  as  a  trade  mark  for  tea :  Re  Denshamrs  Trade  Mark,  (1895)  2 

Ch.  176,  C.  A. ;  and  '*  Bovril"  for  fluid  extract  of  beef,  though  **bov."  alone 

xnig^t  floggeet  an  ox :  ^  Bovril,  (1896)  2  di.  600,  C.  A.    And  see  Sebastian, 

38,  40. 

"  Common  Um."] — ^Where  the  mark  consisted  in  part  of  elements  common 
to  the  trade,  tiie  whole  was  to  be  registered  with  a  note  disclaiming  the  right 
to  the  common  elements :  Re  Kuhn  &  Co.,  43  L.  J.  Ch.  238 ;  see  now  sect.  10 
odr  the  Act  of  1888,  m/. 

"Where  the  proprietors  of  a  trade  mark  round  which,  in  actual  practice, 
thef^  placed  two  concentric  circles  (a  device  common  in  the  trade^,  applied  to 
T^egMmer  their  mark  wii^  the  two  curcles,  and  with  a  disclaimer  oi  any  exdu- 
MTe  ligjit  to  the  circles,  the  Court  refused  the  application  as  being  an  absurd 
i^ttempt  to  re-reg^ster,  plus  the  droles,  minus  tne  same :  Baker  y.  Rawsonf 
45  Ch.  D.  519 ;  and  see  %  Pluyer^s  Trade  Mark,  (1901)  1  Ch.  882,  inf.  p,  2400. 

7p2 
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Ad  of  1888.]— By  sect.  10  of  the  Act  of  1888,  the  following  sectaim  is 
substituted  for  sect.  64  of  the  Act  of  1883  :— 

'  *  (1.)  For  the  purposes  of  this  Act  a  trade  mark  must  conost  of,  or  ocmiiia 
at  least  one  of  the  following  essential  particulars : — 
(a)  A  name  of  an  indiyidual  or  firm  printed,  impressed,  or  woven  in  sonM 

particular  and  distinctiye  manner ;  or 
(6)  A  written  signature,  or  co]>y  of  a  written  signature,  of  the  indiTidiul 

or  firm  applying  for  registration  thereof  as  a  trade-mark ;  or 
'c^  A  distinctiye  deyice>  mark,  brand,  heading,  label  or  ticket;  or 

d)  An  invented  word  or  invented  words ;  or 

e)  A  word  or  words  having  no  reference  to  the  character  or  qiiaHfy  of  tiie 
goods,  and  not  being  a  geographical  name. 

(2.)  There  may  be  added  to  any  one  or  more  of  the  essential  partacolan 
mentioned  in  this  section  any  letters,  words  or  figures,  or  oombinatiiiHi  d. 
letters,  words  or  figures,  or  of  any  of  them,  but  the  applicant  for  registration 
of  any  such  additional  matter  must  state  in  his  apx>lication  the  essential  pir- 
ticulars  of  the  trade  mark,  and  must  disclaim  in  nis  application  any  nznt  to 
the  exclusive  use  of  the  added  matter,  and  a  copy  of  the  statement  and  dis- 
claimer shall  be  entered  on  the  register. 
f3.)  Provided  as  follows : — 

(i)  A  person  need  not  imder  the  section  diaclaim  his  own  name,  or  tin 
foreign  equivalent  thereof,  or  his  place  of  business,  but  no  entry  of 
any  such  name  shall  affect  the  right  of  any  owner  of  the  same  naas 
to  use  that  name  or  the  foreign  equivalent  thereof ; 

(ii)  Any  special  and  distinctive  word  or  words,  letter,  figure,  or  ocmbi- 
nation  of  letters  or  figures,  or  of  letters  and  figures  used  as  a  tnds 
mark  before  the  13th  day  of  August,  1875,  may  be  regiaterod  as  a 
trade  mark  under  this  part  of  this  Act." 

The  section  is  not  retrospective :  Re  Bwgoyne^  61  L.  T.  89. 

Clauses  {d\  and  ie)  are  independent  of  each  other,  and  a  word  whidi  is 

an  invented  word  within  the  meaning  of  clause  {d)  may  be  regiaterad  as 
a  trade  mark,  although  it  **  has  reference  to  the  character  or  quaubity  of  the 
goods  "  withm  clause  (e).  Thus  the  word  '*  SoEo  "  is  capable  oil  registraticv 
as  a  trade  mark  in  respect  of  photographic  paper:  Eastman  Photografkk 
Materials  Co»  v.  Comptroller-Gmeraly  (1898)  A.  0.  671,  H.  L.,  levemiag 
decision  of  C.  A.  and  overruling  Re  Faroenfahrlken  Applic<tHon,  (1894)  1  Gh. 
645  (the  **  Somatose''  case).  Previously  to  this  dedsion  in  H.  L.,  it  was  held 
that  the  expression  ''invented"  words  would  not  include  the  names  of  minend 
springs,  e,g,y  Apollinaris,  &c.,  as  applied  to  the  waters,  or  products  of  the 
waters,  of  such  springs :  Re  AfolUnaris  Co,^  (1891)  2  Ch.  186,  C.  A.,  Form  9^ 
p.  2402 ;  nor  the  wora  "  Satinme  "  applicable  to  goods  for  laundry  puzposBi, 
&c. :  Re  Meyerstein,  43  Ch.  D.  604;  nor  the  word  *'£boline,"  being  oompoandel 
of  the  geographical  name  "EboU"  and  the  suffix  *<ne":  Re  Sir  Titus  SM^BarU 
Sans  &  Co.'a  Application,  (1894J  3  Ch.  166;  but  would  include  "" 
as  applied  to  tea :  see  Re  DensnanCs  Trade  Mark,  sup,  p.  2393. 

Por  instances  of  words  held  to  be  incapable  of  registration  which 
probably  now  be  held  to  be  admissible  as  ''invented  words,'*  se 
p.  2393,  tmder  '*Fancy  Words,'*  "Emolliolonim,"  "Herbalin,"  "Monofarat;' 
"Kokoko,"  and,  senible,  "  ValvoHne." 

An  invented  word  need  not  be  absolutely  new  or  invented  for  the  pmpuse : 
Re  Linotype  Co.'s  Trade  Mark,  ri900)  2  Ch.  238  f  where  the  word  "  TeudiytTpe  " 
which  had  been  used  as  part  oi  the  name  of  a  loreign  oo.  who  had  advertaed 
and  made  communications  of  patented  inventions  in  their  own  iuk 
England,  was  admitted  to  registration  by  the  English  co.  as  a  trade  ma 

The  word  "  TJneeda  "  for  biscuits,  being  merely  a  misspelling  of  the 
"  You  need  a"  is  not  an  "invented"  wora  and  cannot  be  reffisterod 
sub-sect.  («),  inasmuch  as  it  suggests  the  quality  of  the  goods:  Re  Cn 
Trade  Mark,  (1901)  1  Ch.  560. 

Under  sub-sect,  (e)  a  fictitious  name,  such  as  the  name  of  a  diaractar  ia 
fiction  {e.g.,  "  Trilby  '*),  is  a  "  word  "  capable  of  being  registered  alone  as  a 
trade  mark :  Re  Holt  &  Co.'s  Trade  Mark,  (1896)  1  Ch.  711,  0.  A. 

A  word  whose  primary  signification  is  not  geographical  does  not 
such  merely  because  some  obscure  place  has  been  called  by  it :  Be 
Metal  Co.,  (1897)  2  Ch.  371,  C.  A. 

A  compound  metal  made  bj  a  secret  process  being  known  as  "  Iffngnff^^J' 
the  words  "  Magnolia  Antifnction  Metal "  (the  exclusive  lig^t  to  the  worai 
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''antifriction  metal''  being  disclaimed)  were  desGriptive;  secuSt  the  word 
"Magnolia"  :  Be  Magnolia  Metal  Co.,  (1897)  2  Ch.  371,  0.  A. 

A  disclaimer  nnder  sub-sects.  2,  3,  mnst  be  made  in  tiie  application  for 
registration,  and  not  afterwards:  Re  Apollinarie  Co,,  (1891)  2  uk.  186,  0.  A., 
per  Kekewich,  J.,  Form  3,  p.  2402,  inf.  Whether  any  disclaimer  can  be 
reqnired  under  sub-sect.  2  of  words  appearing  on  a  label  which  is  as  a  whole 
a  difltmctiye  label,  and  therefore  an  essential  particular  within  sect.  64  (1)  (c), 
^uam:  Re  Colman's  Trade  Mark,  (1894)  2  Oh.  115. 

The  proviso  in  sub-sect.  3  (i)  applies  whether  the  name  is  the  whole  name 
of  the  indiTidual  or  firm  or  not,  so  long  as  it  is  used  hon^i  ftde,  and,  semhle, 
whether  the  name  is  the  actual  name  of  the  applicant  or  a  name  assumed  for 
trading  purposes.  Cobnan  &  Co.  may  aegister  *  *  Cobnan's  Mustard  "  without 
disolftiming  *'  Oolman  " :  Re  ColmarC%  Tmde  Mark,  siwt 

And  as  to  the  meaning  of  **  invented  word,"  see  Sebastian,  41. 

Old  Marh^ — Sect.  68  (v.  mp,  p.  2891)  applies  to  applications  for  old  marks^ 
and  therefore,  although  under  sub-sect.  3  an  old  mark  containing  only  words, 
letters  or  figures  as  therein  mentioned  can  be  registered  without  disclaimer, 
yet  if  such  a  mark  contains  any  accompanying  essential  particular  Tsuch  as  a 
distinctive  device),  it  will  be  subject  to  the  provision  as  to  disclaimer  of 
added  niatter:  Re  Wright,  Croseley  A  Co,,  (1900^  2  Ch.  218.  To  obtain 
registration  of  a  mark  as  an  old  mark,  it  must  oe  proved  that  tiie  entire 
mark  (with  the  exception  of  immaterial  differences)  was  used  as  a  whole 
before  August  13th,  1875:  Re  Meeus,  (1891)  1  Ch.  41  (discussing  Re  Palmer, 
24  Ch.  D.  604);  Re  Wright,  Crossley  &  Co,,  (1900)  2  Oi.  218. 

So  if  words  are  claimed,  they  must  have  been  used  alone,  and  not  in  con- 
junction with  other  words,  as,  e,g,,  the  name  of  the  firm  using  them :  Perry 
Davie  v.  Harhord,  15  App.  Ca.  316  ("Pain  Killer") ;  -fie  Palmer,  24  Ch.  D* 
4504,  C.  A.  (** Braided  Fixed  Stars");  Richards  v.  Butcher,  (1891)  2  Ch.  522, 
O.  A.  {q,  V.  as  to  what  is  '*  user  as  a  trade  mark  "  under  sect.  10  of  the  Act 
of  1875);  Re  Wright,  Croesley  A  Co,,  sup,;  nor  with  any  other  device:  fid 
Spencer,  54  L.  T.  659;  or  on  bottles  in  conjunction  with  another  mark:  Re 
PtfwelVs  Trade  Mark,  (1893)  2  Ch.  388,  406,  C.  A. 

And  words  used  merely  as  descriptive  of  a  patented  article,  the  patent  for 
which  had  expired  subsequently  to  the  Act,  could  not  bo  registered:  Re 
Tdimer,  24  Ch.  D.  504,  C.  A. ;  and  see  Re  Ralph,  R,  v.  Tayb^,  25  Ch,  D.  194. 
And  the  whole  of  a  distinctive  label  could  alone  be  claimed,  and  not  the 
exclusive  use  of  common  words,  however  long  the  user :  Re  Hudson,  32  Ch. 
D.  311,  C.  A.;  and  see  Re  Smokeless  Powder  Co,,  (1892)  1  Ch.  590;  Re 
J'aulder's  Trade  Mark,  W.  N.  (01}  3  (**  SUverpan  "  for  jams). 

*'  Special  and  distinctive  "  words  must  be  such  as  to  distinguish  the  parti- 
cular goods  from  those  of  other  traders :  Perrv  Davis  v.  Harbord,  15  App.  Ca. 
316  ("  Pain  Killer,"  used  for  a  medicine,  held  not  distinctive). 

And  if  additional  words  are  used,  inducing  the  public  to  believe  that  the 
^oods  are  of  foreign  manufacture,  the  mark  is  rendered  incapable  of  registra- 
tion :  Be  Wood,  W.  V.  Lambert,  32  Ch.  D.  247;  and  eee  Re  Dexter,  (1893) 
2  Ch.  262. 

An  old  mark  ought  to  be  registered,  and  kept  registered  just  as  it  was 
Tised,  and  no  alteration  of  it  will  be  allowed  in  the  absence  of  special  cir- 
cmmstances.  The  fact  that  the  proprietor  has  transferred  his  business  is  not 
0a€Bcient  ground  for  alteration  by  substituting  the  name  of  the  new  for  that 
of  the  former  proprietor:  Re  Henry  Clay  and  Bock  &  Co,,  (1892)  3  Ch.  549;. 
Jte  rhiUips'  Trade  Mark,  (1891)  3  Ch.  143. 

Under  aub-sect.  3  of  sect.  64,  the  following  words,  &c.,  have  been  held  to 
be  special  and  distinctive : 

— "Bodega,"  as  appUed  to  shops  for  sale  of  wines  and  spirits  in  cask, 
bottle,  or  ghss:  Bodega  Co.  v.  Owens,  23  L.  E.  Ir.  371 ; 

— a  dome  for  black  lead,  though  the  lead  was  often  sold  in  that  shape :  Re 
James^  J.  v.  Soulhy,  33  Ch.  D.  392,  C.  A. ; 

*'  iamily  salve"  lor  a  medicine  of  that  description :  ReinJiardi  v.  Spald' 

ing^  49  I^  J.  Ch.  57 ; 

sectM,  a  w6rd  used  as  indicating  a  i>attem  or  type  of  manufacture, 
not  Hie  manufacture  of  a  particular  individual  or  firm:  Re  Harrison, 
A  Co.,  59  L.  J.  Ch.  22; 
where  the  user  or  xecognition  in  the  trade  oonetituting  the  word 
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distinctiye,  took  place  subsequently  to  1875 :  Be  Van  Duzer^  Be  Lea/Jt  Co,^ 
34  Oh.  D.  623,  0.  A. ; 

— ,  — **  Stone  "  ale,  not  used  by  itself  as  a  trade  mark  before  1S79 :  Tftoiip- 
9on  V.  Mmtgomery,  Re  JouU,  41  Oh.  D.  35,  0.  A. ;  (1891)  A.  O.  217. 

A  single  word  could  not  be  registered  under  the  Act  of  1875  as  a  "  head- 
ing,*' unless  so  used  before  the  passing  of  the  Act :  Be  Leonard  and  EUwy  26 
Oh.  D.  288,  0.  A. 

Whether  a  word  used  alone  as  a  trade  mark  in  a  foreign  country,  before 
the  Act  of  1875,  can  be  registered  under  the  Act  if  it  has  not  been  so  used  in 
this  country,  quosre :  Be  Leonard  and  Ellis,  26  Oh.  D*  288,  0.  A. 

The  proprietors  of  an  old  mark  were  not  prevented  from,  r^jstaiing  it 
because  a  new  mark  to  which  it  was  similar  had  been  previously  registered : 
Be  **  White  Bo8e"  Trade  Mark,  30  Oh.  D.  505 ;  and  see  Mmuon  y.  Boehm,  26 
Oh.  D.  398. 

And  a  new  mark  may  be  registered  in  respect  of  some  goods  in  a  class, 
although  an  old  mark  is  registered  for  others,  if  the  goods  are  distinct:  Be 
Jelley,  Son  and  Jones,  61  L.  J.  Oh.  639;  46  L.  T.  381. 

A  word  in  foreign  characters  {e,g,  **Tod,"  in  Arabic,  for  watches)  can  be 
registered :  Be  Botnerkam,  14  Oh.  D.  585,  0.  A. 

A  mark  is  an  old  mark  only  in  respect  of  the  goods  as  to  which  it  has  beea 
used ;  as  regaixLs  other  goods  it  wiU  be  treated  as  a  new  mark:  Be  Jdiey,  Stm 
and  Jones,  51  L.  J.  Oh.  639. 

A  word  used  by  more  than  three  persons  in  the  same  trade  is  not  distius 
tive,  and  no  one  of  them  can  register  it  as  an  old  mark :  Be  Walfcden  Aierated 
Waters  Co.,  54  L.  J.  Oh.  394 ;  Be  Hyde  &  Co.,  54  L.  J.  Oh.  375 ;  7  Gh.  D. 
724 ;  38  L.  T.  777. 

Oombinations  of  letters,  indicating  guality  and  pattern  of  goods  nay, 
nevertheless,  be  registrable  if  they  mdicate  manufecture  by  a  jMiticalar 
person  or  firm:  Bansome  v.  Graham,  51  L.  J.  Oh.  897;  47  L.  T.  218. 

A  mere  word  {Ecop,  Stephens,  3  Oh.  D.  659),  or  a  single  letter  {Be  Miieht&, 
7  Oh.  D.  36),  cannot  be  registered  under  the  Act  of  1875. 

The  name  of  a  firm,  used  by  them  as  a  trade  mark  for  forty  years  befoie 
the  Act  of  1875,  maybe  registered  as  an  old  mark:  Be HopidnsoHy  (18ft2) 
2  Oh.  116;  and  see  Sebastian,  44  etseq. 

Words  puhlici  juris.^ — A  term  which  has  become  known  in  the  trade  as  a 
proi>er  description  of  an  article  made  in  accordance  with  the  recipe  of  ths 
original  inventor  ia  publici  juris  :  Be  Anderson,  26  Oh.  D.  409, 

And  a  person  cannot  claim  a  monopoly  in  a  new  name  invented  by  him  for 
a  new  article  which  he  produces,  and  which  name  has  become  geneirelly 
known  in  the  trade  as  describing  that  kind  of  article :  Be  Leonard  and  Ettis, 
26  Oh.  D.  288,  0.  A. :  Be  Arbenz,  35  Oh.  D.  248,  0.  A.  (**gem"  gun);  aad 
where  an  article  is  made  under  a  secret  process  or  a  patent  the  manufactnra 
cannot,  after  the  secret  has  been  discovered,  or  the  patent  has  expired,  dtum. 
a  monopoly  in  a  name  which  does  not  distinguish  the  article  as  his  mana* 
facture :  Be  Mamolia  Metal  Co.,  (1897)  2  Oh.  371,  0.  A. 

Secus,  where  the  producer  of  an  article  uses  a  name  invented  by  Kw^wJf, 
solely  as  descriptive  of  the  kind  of  article  manu&ustored  by  him :  Singer 
Manufacturing  Co.  v.  Wilson,  3  App.  Oa.  376. 

And  no  length  of  user  will  make  a  mark  publici  juris  if  such  uaer  w«i 
originally  fraudulent,  and  is  still  calculated  to  deceive :  Be  Heaton,  27  C3i.  IX 
570. 

Semble,  a  word  descriptive  of  a  patented  article  is  puidici  juris  after  ths 
expiration  of  the  patent :  Be  Balph,  B.  v.  Taylor,  25  Oh.  D.  194 ;  and  ses 
Be  Palmer,  24  Oh.  D.  504,  0.  A, ;  Cheavin  v.  Walker,  5  Oh.  D.  680,  G.  A.; 
Linoleum  Co.  v.  Nairn,  7  Oh.  D.  834. 

Entries  in  the  books  at  the  Patent  Office,  referring  to  marks  the 
tion  whereof  has  been  refused,  are  not  evidence  that  such  marks  are 
juris :  Orr-Ewing  v.  Johnston,  13  Oh.  D.  434,  0.  A. 

And  for  instances  of  words  puhlici  juris,  see  Sebastian,  51. 


Abandonment.'] — ^Mere  disoontinuanoe  of  user  of  a  mark  for  lack  of 
or  otherwise  is  not,  per  se,  evidence  of  abandonment  of  the  rig^t  to  a 
mark :  Mouson  v.  Boehm,  26  Oh.  D.  398 ;  but  may  be  so  if  ooimled 
destruction  of  the  labels  having  the  mark  uj)on  them:  jRe  (TroMnwlJ^eo  L^  T. 
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612;  W.  N.  (89)  2;  and  though  not  amounting  to  abandonment,  may 
preclude  the  owner  of  the  mark  nrcm  obtaining  the  removed  of  an  infringing 
mark  from  the  register,  after  lapse  of  time,  and  large  dealings  under  it: 
Mouwn  T.  Bothm^  tup* 

Connedion  of  Trade  Mark  with  O^oocfo.]— By  sect.  65  of  the  Act  of  1883,  **  a 
trade  mark  must  be  rej^tered  for  particular  eoods  or  classes  of  gpods." 

A  trader  is  not  entitled  to  register  a  tra&  mark  for  goods  in  which  he 
does  not  deal  and  in  which  he  has  no  bond  fide  intention  of  dealing,  and  such 
a  mark,  if  registered,  may  be  expunged:  Batt  A  Co,  y.  Dunnetty  (1899)  A.  G. 
428,  H.  L. 

The  registration  must  be  limited  to  the  particular  goods  in  connection  with 
which  the  mark  is  used,  and  if  the  proprietor  desires  to  extend  his  business 
to  a  new  description,  he  must  register  again :  Edvoards  y.  Dennis^  90  Oh.  D. 
4M,  C.  A. ;  and  see  Jay  y.  Ladler,  40  Ch.  D.  649 ;  and,  a  fortiori,  registration  for 
one  class  of  coods  does  not  entitle  the  proprietor  to  preyent  another  person 
from  using  the  mark  in  connection  witn  goods  in  a  oifFerent  class :  Hart  y. 
Colley,  44  Ch.  D.  193 ;  and  registration  of  a  mark  for  an  entire  class  does  not 
confer  exdusiye  right  of  user  of  it  for  eyery  article  in  the  class,  if  in  fact  it 
has  only  been  used  for  one  article :  Harareave  y.  Freeman,  (1891)  3  Ch.  39.  ^ 

Queere,  whether  exdusiye  use  can  be  claimed  tmless  the  mark  was  in 
actual  use  in  connection  with  the  goods  at  the  time  of  registration :  Edwards 
T.  Define,  30  Ch..D.  454,  0.  A. 

An  importer  cannot  register  as  his  own  the  trade  mark  of  the  foreign  pro- 
ducer, unless,  possibly  Ued  quosre),  he  has  acquired  the  control  of  that  pro-^ 
ducer's  entire  output:  lU  ApoUinarie  Co.,  (1891)  2  Ch.  186,  C.  A. 

Under  the  Act  of  1875,  the  Court  refused  to  allow  the  registration  of  the 
same  deyice  in  respect  of  goods  in  the  same  class,  but  different  in  character : 
Be  Harffreaoes,  11  Ch.  D.  669. 

Setua,  where  the  goods  were  suffidently  distinct  to  prevent  confusion 
azising :  Be  Brahy,  21  Ch.  D.  223. 

Series  of  Marks,'] — Sect.  66  of  the  Act  of  1883  proyides  for  the  registration 
in  one  aeries  of  seyeral  marks,  which,  while  resembling  each  other  in  material 
particulars,  differ  in  respect  of  (a)  the  statement  of  the  goods  for  which  they 
are  used  or  proposed  to  be  used,  or  in  statements  of  (b)  number,  (c)  price, 
fd)  qu^ty,  or  (e)  names  of  places.  Such  a  series  is  to  be  assimable  and 
transmissible  onl^r  as  a  whole,  but  for  all  other  purposes  each  of  the  trade 
marks  composing  it  is  to  be  deemed  and  treated  as  registered  separately. 

CWofir.]— By  sect  67  (as  amended  by  sect.  11  of  the  Act  of  1888),  **  a  trade 
mark  may  be  registered  in  any  colour  or  colours,  and  such  registration  shall 
(•object  to  the  proyisions  of  this  Act)  confer  on  the  registered  owner  the 
eocdusiye  right  to  use  the  same  in  that  or  any  other  colour." 

Under  the  Act  of  1875,  registration  in  colours  was  not  proyided  for. 

And  under  this  section  the  mark  to  be  registered  must  be  *'  distinctiye  " 
-witliin  the  meaning  of  sect  64,  independently  of  the  colour  or  colours :  Be 
Marufniy  37  Ch.  D.  112. 

Where  one  trader  has  re^pstered  a  deyice  (e.<;r.,  a  star),  another  trader 
ctumot  register  a  description  in  words  of  that  deyice  eyen  though  he  adds  a 
apecific  oolour  {e,g,,  "  red  star  brand  ") :  Be  La  Soditi  Anonyme  des  Verreries 
de  VEUnU,  (1894)  2  Ch.  26,  C.  A.    And  see  Sebastian,  99  et  seq. 


COVKECnOK  OF  TltADB  ICABX  WITH  GOOBWnX. 

BjMct  70,  **Atrademark,  when  registered,  shall  be  assigned  and  trans- 
mitted only  in  connection  with  the  goodwill  of  the  business  concerned  in  the 
patrtioiilar  goods  or  clnssoB  of  goods  for  which  it  has  been  registered,  and 
ibtfU  be  determinable  with  that  goodwilL" 

^Ehe  main  ol^ect  of  the  enactment  is  to  preyent  confusion  or  deception  by 
lO^gesttng  that  the  artide  to  which  the  mark  is  applied  continues  to  haye 
loaaaa  oonneotkm  or  other  with  the  original  registered  owner :  Be  MagiMlia 
^^Ud  Co.,  (1897)  2  Gtu  9l\f  C  A. 
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In  order  to  satifify  the  section,  the  assignment  of  the  trade  mark  need  not 
be  contemporaneous  with  the  a88ig;nment  of  the  goodwill;  and  where  the 
mark  was  restored  hy  an  agent  in  his  own  name,  but  the  goodwill  hid 
always  remamed  vested  in  the  foreign  nrinciiMds,  it  was  held  that  the  maik 
had  been  transmitted  in  connection  witn  the  goodwill  within  the  section :  Be 
Wellcome  ;  Re  Burroughs^  Wellcame  &  Co,,  32  Ch.  D.  213 ;  and  an  American 
CO.  who  had  agents  in  this  country  for  sale  of  their  ^poods,  and  had  a  oom* 
meroial  interest  in  the  sale  and  a  reyersionary  interest  in  the  agents'  business, 
but  had  not  themselves  sold  any  of  their  goods  here,  were  nevertheless  held 
to  have  a  goodwill  in  a  business  in  England  concerned  with  the  goods:  Be 
Magnolia  Metal  Co.,{  1897}  2  Ch.  37 1 ,  C.  A. 

A  trade  mark  registered  in  the  name  of  a  consignee  of  wines  for  the  pfio- 
tection  of  the  owners  of  the  foreign  vineyards  where  the  wine  was  produced 
cannot  be  validly  assigned  by  the  trustee  under  his  liquidation:  Re  Au§trali(Uk 
Wine  Co.,  61  L.  T.  427 ;  and  where  a  firm  was  dissolved  into  two  senarste 
firms  neither  of  which  was  to  be  exduaively  entitled  to  the  goodwill,  the 
Court  refused  to  allow  the  trade  marks  to  be  registered  in  the  namea  ol  both 
firms :  Re  Ehrmann's  Applications,  (1897)  2  Ch.  495. 

The  purchaser  of  the  exclusive  right  to  sell  the  goods  of  a  manufacturer  in 
this  coimtry  does  not  thereby  acquire  the  right  to  sue  for  infringement  of  the 
vendor's  trade  marks :  Richards  v.  Butcher,  62  L.  T.  867. 

Irrespectively  of  the  section,  the  assignee  of  a  trade  mark,  having  no  hig^ 
right  than  his  assignor,  acquired  no  exclusive  right  to  the  trade  maiik  unksi 
the  business  of  the  assignor  assigned  to  him  was  co-extensive  with  the  tndo 
mark  as  registered :  Edwards  v.  Dennis,  30  Ch.  D.  454,  G.  A. 


ooNTUcrriNa  claims. 

By  sect.  71,  '*  Where  each  of  several  persons  claims  to  be  registered  as 
proprietor  of  the  same  trade  mark,  the  comptroller  may  refuse  to  register 
any  of  them  until  their  rights  have  been  determined  according  to  law ;  and 
the  comptroller  may  himself  submit,  or  require  the  olaimants  to  submit, 
their  rights  to  the  Court.'' 


BBSTBIOnONS  ON  BBQISTKATION— KABK  OALOULATBD  TO  OEGBIYS. 

By  sect.  72  (as  amended  by  sect.  14  of  the  Act  of  1888),  <'(l)  Except  where 
the  Court  has  aecided  that  two  or  more  persons  are  entitled  to  be  legisiacd, 
as  proprietors  of  the  same  trade  mark,  the  comptroller  shall  not  re^Lsiter  in 
respect  of  the  same  goods  or  description  of  goocu  a  trade  mark  identical  with 
one  already  on  the  register  with  respect  to  such  goods  or  descriptaon  of 
goods. 

'*  (2)  Except  as  aforesaid,  the  comptroller  shall  not  rej^ister  with  respect  to 
the  same  goods  or  description  of  goods  a  trade  mark  havms  such  reeemblanoe 
to  a  trade  mark  already  on  the  register  with  respect  to  su(m  goods  or  descrip- 
tion of  goods  as  to  be  calculated  to  deceive." 

Bv  sect.  73  (as  amended  by  sect.  15  of  the  Act  of  1888^,  '*  It  shall  not  he 
lawmL  to  regi^r  as  part  of  or  in  combination  with  a  traae  mark  any  worii 
the  use  of  which  would,  by  reason  of  their  being  calculated  to  deoeare  <s 
otherwise,  be  deemed  disentitled  to  protection  in  a  court  of  justice,  or  a&T 
scandalous  design." 

As  to  the  meaning  of  the  expression  *'same  description  of  goods,**  in 
sect.  72,  sub-sect.  2,  and  the  reason  for  substituting  the  word  **  deecripitkiL'* 
for  "classes"  (asin  the  Act  of  1875),  and  that  the  schedules  to  the  nifes 
are  not  the  descriptions  to  which  reference  is  to  be  made  for  the  poipoes 
of  construing  the  section,  see  Re  Australian  Wins  Importers,  41  Ch.  IX  S7^ 
C.  A. 

Semhle,  wine  and  spirits,  though  different  goods,  may  fairly  be 
as  coming  within  the  expression  *'  the  same  description  of  goods  " :  5.  €• 

The  comptroller  has  a  discretion  whether  to  register  a  mark  or  not, 
ought  to  refuse  registration  where  it  is  not  dear  that  deoqpftion  may 
result :  Eno  v.  Dunn,  15  App..  Ca.  252 ;  Re  Price* s  Candle  Cb.,  27  C3l.  D«  6S1 ; 
and  see  Re  Australian  Wine  Importers,  41  Ch,  D«  278,  0.  A. 
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"Wliether  the  oomptroller  is  jugtified  iix  refusing  to  register  words  in  an 
Oriental  character  as  part  of  a  trade  mark  for  cotton  goods,  quwre :  Re  Dew- 
hunt,  (1896)  2  Ch.  137,  C.  A. 

Non-completion  of  the  re^stration  under  an  application  is  not  a  bar  to  the 
making  of  a  second  application :  Be  Loftus*  Trade  Marky  (1894)  1  Ch.  193. 

Similarity, "] — ^Ih  considering  the  question  of  similarity  between  two  marks» 
the  mark  sought  to  be  registered  must  be  compared  with  the  mark  pre^ 
viouslj  registered,  but  aU  surrounding  circumstances  must  be  considered, 
t,g.y  size,  me  material  on  which  the  mark  is  to  be  impressed,  l^e  effects  of 
wear  and  tear :  Re  Lyndon^  32  Oh.  D.  109,  C.  A. ;  ana  even,  under  the  Act 
of  1875,  the  similarify  which  might  be  produced  by  colouring:  Re  Worthington 
df  Co,,  14  Ch.  D.  8,  C.  A. ;  Re  Biegel,  57  L.  T.  247. 

A  mark  is  "  calculated  to  deceive  "  by  its  resemblance  to  another  already 
on  the  register  if,  in  the  course  of  its  legitimate  use  in  the  trade,  it  is  cal- 
culated to  have  that  effect :  Re  Lyndon,  32  Ch.  D.  109,  0.  A. ;  Re  Worthington 
Jb  Co.,  14  Ch.  D.  8,  C.  A. ;  Re  Biegel,  67  L.  T.  247 ;  Re  Rising,  64  L.  J.  Ch. 
»75 ;  Be  Farrow,  63  L.  T.  233. 

Accordingly,  the  following  marks  have  been  rejected  on  the  ground  oi 
resemblance : — 

—  *' Parchment  Bank,"  with  other  words  accompanying  the  design  of  a 
heart  and  inclosed  in  a  rectangle,  there  beinff  on  the  register  a  mark  consist- 
ing of  the  words  **  Pirie*s  Parchment  Bank  *  .•  Re  Ooodall,  42  Ch.  D.  566 ; 

—  a  lion  rampant  holding  a  sheaf,  with  words  and  name  of  firm  in  an  oval, 
there  being  already  on  the  register  a  lion  rampant  holding  a  crown:  Re 
Murphy  &  Co.,  W.  N.  (90)  84 ; 

—  a  mark  identical  with  one  already  registered,  with  the  e:cception  of  the 
names  of  the  manufacturers :  Re  Munch,  60  L.  T.  12 ; 

—  a  hunting  scene  with  the  words  **  Huntsman's  Cherry  Brandy,"  there 
being  already  on  the  register  a  different  hunting  scene,  with  the  word 
**  Sportsman  '^'  for  cherry  brandy :  Re  Barker,  63  L.  T.  23 ; 

—  <<  Condi  Sanitas,"  for  a  disinfecting  fluid,  *  *  Sanitas  "  being  already  on  tiie 
register :  Sanitas  Co,  v.  Condy,  66  L.  T.  621 ; 

—  a  buffalo's  head,  where  a  bull's  head  was  already  on  the  register :  Re 
Farrow,  W.  N.  (90)  113;  63  L.  T.  233 ; 

—  "  Strathmore,"  for  whiskey,  **  Strathmore  Blend  *'  being  already  on  the 
register :  Blair  v.  Stock,  62  L.  T.  123 ; 

—  **Ko  ko  ko,"  for  cotton  goods,  **  Coco  "  being  already  in  use,  though 
not  registered :  Be  Jackson,  60  L.  T.  93. 

But  *'  Oomoo  "  was  held  not  calculated  to  deceive  by  reason  of  its  similarity 
in  sound  to  *'  Emu  " :  Be  Burgoyne,  61  L.  T.  81 ;  nor  the  words  '*  Smokeless 
Powder,"  part  of  the  name  of  a  co.  and  of  their  registered  trade  mark  for 
g^iinpowder :  Be  Smokeless  Powder  Co,^  (1892)  1  Ch.  690 ;  and  so  where  the  only 
resemblance  between  two  marks  for  whiskey  consisted  in  the  use  in  each  of 
the  words  ''Unco  guid,"  and  both  applicants  had  disclaimed  the  exdusive 
use  of  these  words:  Be  Lo/tus*  Trade  AfarA;,  (1894)  1  Ch.  193. 

The  fact  that  the  holder  of  the  existing  similar  trade  mark  consents  to  the 
application  for  registration  is  important  only  as  evidence  that  the  use  of  the 
w^ords  ifl  not  calculated  to  deceive,  and  does  not  preclude  the  comptroller  from 
deciding  otherwise :  Be  Dewhurst,  (1896)  2  Ch.  137,  C.  A. 

The  Court  ought  not  to  direct  registration  of  a  trade  mark  subject  to  a 
[X^ndition  that  it  shall  be  used  only  in  a  particular  country,  such  a  condition 
not  being  contemplatcki  by  the  Act,  and  being  incapable  of  being  enforced : 
Be  Zhwhurst,  (1896)  2  Ch.  137,  C.  A. 

DecepHveness,"] — Under  sect.  73,  the  words  **  Dunn's  Fruit  Salt  Baking 
Powder"  were  held  deceptive,  the  words  "Fruit  Salt"  having  for  many 
^ears  been  used  as  a  trade  mark  for  a  powder  used  in  producing  an  effer- 
vescent drink:  Be  Dunn,  16  App.  Ca.  252;  reversing  S.  C,  41  Ch.  D.  439, 
;?.  A.  So,  also,  the  word  "  filtered  "  applied  to  blue  which  did  not  go  through 
Lny  process  of  filtration:  Be  Eed^^s  PcUent,  8  Bep.  Pat.  Cas.  207.  And 
rhere  a  label  contains  a  device,  with  the  words  '*  Trade  Mark  "  so  placed  as 
o  draw  special  attention  to  such  device,  registration  ought  to  be  refused, 
inoe  the  public  might  be  misled  into  believing  that  the  device  alone  was 
RTotected  or  claimed :  Be  ApoUinaris  Co.,  (1891)  2  Ch.  186,  C.  A. ;  and  see 
S^  Cdman,  (1891)  2  Oh.  402 ;  Re  FhiUipB,  (ld91)  2  Oh«  402;  Ewnmond  d>  Co. 
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y.  Malcolm,  Brunker  &  Co.,  9  Bep.  Fai  Gas.  301 ;  Be  Iksder^  (1883)  2  Ol 
262 ;  Sebastian,  65,  350. 

The  oomptroUer-general  is  justified  in  refusing  to  register  a  trade  naik 
oontaining  as  an  essential  part  of  it  words  amounting  to  a  verbal  descriptkm 
of  a  mark  already  on  the  register,  though  the  words  are  in  the  Buimeee 
language  and  character,  which  are  little  known  out  of  Burma :  Bt  Dewkurd, 
(1896)  2  Ch.  137.  0.  A.  . 

Mere  length  of  adverse  user  will  not  give  validity  to  a  mark  which  wu 
originally  fraudulent,  and  is  still  calculated  to  deceive :  Be  HeaUm^  27  Cb.  D. 
570. 

Double  BegtstrcOion,'] — ^Where  a  trader  had  registered  "  Flayer's  Navy 
Cut "  with  disclaimer  as  to  '*  Nayv  Cut,"  he  was  not  permitted  to  remter 
also  **  Flayer's  Navy  Mixture*'  wita  the  like  disclaimer:  Be  Flayer* $  Trade 
Mark,  (1901)  1  Ch.  382 ;  and  see  Baker  v.  Baweon,  45  Ch.  D.  519,  eup,  p.  2393. 

Addition  to  Mark,"] — ^Bv  sect.  74  (as  amended  by  sect.  16of  the  Actof  1888), 
**(1.)  Nothing  in  tinis  Act  shall  oe  construed  to  prevent  the  comptrolkr 
entering  on  the  register  in  the  prescribed  manner,  and  subject  to  me  pie- 
Bcribed  conditions,  as  an  addition  to  any  trade  mark — 

*'  (a)  In  the  case  of  an  application  for  registration  of  a  trade  mark  used 
before  the  13th  day  of  August,  1875— 

<<Any  distinctive  device,  mark,  brand,  heading,  label,  tidet, 
letter,  word  or  fi^^ure,  or  combination  of  letters,  words  or  figoree, 
though  the  same  is  common  in  the  trade  in  the  goods  wiQi  reaped 
to  which  the  application  is  made ; 
**  (b)  In  the  case  of  an  application  for  registration  of  a  trade  mark  iKUt 
used  before  the  13th  day  of  August,  1875— 

'*  Any  distinctive  word  or  combination  of  words,  though  the  suae 

is  common  to  the  trade  in  the  goods  with  respect  to  iHiich  titt 

application  is  made ; 

'*  (2.)  The  applicant  for  registration  of  any  such  addition  must,  howcnr, 

state  in  his  application  the  essential  particulars  of  the  trade  mark,  and  must 

disclaim  in  his  application  any  right  to  the  exclusive  use  of  the  added  matter. 

and  a  coi^j  of  the  statement  and  oisdaimer  shall  be  entered  on  tibe  re&jstor : 

'*  Frovided  that  a  person  need  not,  imder  this  section,  disclaim  bis  o«m 
name  or  the  foreign  equivalent  thereof,  or  his  place  of  business,  but  no  entry 
of  any  such  name  shall  affect  the  right  of  any  owner  of  the  same  nuns  to 
use  that  name  or  the  foreign  equivalent  thereof ; 

<'  (3.)  An^  device,  mark,  brand,  heading,  label,  ticket,  letter,  word,  fignrp, 
or  combination  of  letters,  words  or  figures,  which  was,  or  were,  before  ^ 
13th  day  of  August,  1875,  publicly  used  bv  more  than  three  persons  on  tike 
same  or  a  similar  description  of  goods  shall,  for  the  purposes  oi  this  sectko, 
be  deemed  common  to  the  trade  in  such  goods  " :  see  ^  Wra^S*  29  CIl  B. 
551 ;  Be  Walkden  Aerated  Waters  Co.,  54  L.  J.  Ch.  394. 

The  words  ''any  distinctive  word,"  in  sub-sect.  1  (b),  relate  back  to 
sect.  64,  sub-sect.  1  (c),  eup,  ^.  2392,  and  distinctive  means  frimS  fade  dis- 
tinctive, so  that  any  word  which,  though  primd  facie  distinctive,  is  in  reali^ 
eommon  to  the  trade  must  be  disclaimed  when  registered  as  part  of  a  ecn* 
bination :  Be  Burland,  42  Ch.  D.  274. 

The  words  **  common  to  the  trade ''  mean  ''  open  to  the  trade,**  and  boc 
<*in  common  use  in  the  trade":  Be  Apollinaris  Co,^  (1891)  2  Ch.  186;  A 
Burland,  42  Ch.  D.  274. 

The  word  '*herbaliii"  being  descriptive  and  common  to  the  trade  eooM 
not  be  registered  alone,  but  could  be  registered  with  a  disclaimer  under  ttos 
section:  Humphries  <fc  Co.  v.  Taylor  Vrug  Co.,  59  L.  T,  820;  W.  K.  (88) 
214. 


IHsclaimer,']—'ThQ  statutory  direction  as  to  disclaimer  (v.  Mp.  p.  2394) 
be  strictiy  complied  with:  Be  Meeus,  (1891)  1  Ch.  41. 

The  disclaimer,  under  sect.  10,  sub-sect  2,  must  be  made  in  the  applicaika 
for  registration,  and  not  afterwards :  Be  Apollinaris  Co,,  (1891)  2  CIl.  186:  A 
Qoodall,  42  Ch.  D.  566 ;  Be  Meeus,  (1891)  1  Ch.  41 ;  /2e  Plaw^s  Jnuis  Mmk, 
(1901)  1  Ch.  382,  385. 

Words  oontained  in  ^  difitinotive  label  registered  as  a  whole  naed  sol  kt 
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disclaimed,  inasmuch  as  they  are  not  additions :  8.  C,  Be  Smokeless  Powder 
Co.,  (1892J  1  Ch.  690. 

Under  me  Act  of  1875,  the  Gonrt  could  not  enforce,  as  a  term  of  registra- 
tion, disclaimer  of  words  common  to  the  trade  and  merely  descriptiYe,  that 
Act  haying  no  proyision  similar  to  sect.  74  of  the  Act  of  1883 :  Ae  Hudson 
("Carbolic  Acid  Soap  Powder"),  32  Ch.  D.  311,  C.  A. ;  and  there  could  be 
no  right  to  the  exclusive  use  of  common  words,  however  long  the  user :  lb. 

Words  forming  part  of  the  name  of  a  co.,  proprietors  of  a  registered  label, 
were  held  protected  from  disclaimer,  even  if  they  were  additions  to  the  label : 
Be  Smokeless  Powder  Co.,  (1892)  1  Ch.  590. 

The  names  of  foreign  springs  added  to  trade  marks  for  mineral  waters  are 
not  protected  against  the  requirement  of  a  disclaimer  by  the  exception  in 
favour  of  a  "place  of  business  "  :  Be  Apollinarxs  Co,,  (1891)  2  Oh.  186,  0.  A. 

There  is  no  distinction  in  reference  to  disclaimer  between  old  marks,  for 
registration  of  which  application  has  to  be  made  under  sect.  64,  sub-sect.  2, 
of  the  Act  of  1883,  as  amended  by  the  Act  of  1888,  and  new  marks :  Be 
Wright,  Crossley  &  Co.'s  Trade  Mark,  (1900)  2  Ch.  218. 

When  the  subject  of  registration  is  a  label,  which  contains  as  an  essential  part, 
not  as  an  "  addition,"  worda primd  facie  distinctive  but  common  to  tiie  trade, 
sect.  74  does  not  apply,  and  the  right  to  the  exclusive  use  of  those  words  need 
not  bo  disclaimed:  Be  Clement  et  Cie.'s  Trade  Mark,  (1900)  1  Ch.  114,  0.  A. 


El'FKOT  OF  BEQISTRATION. 

By  sect.  17  of  the  Act  of  1888,  substituted  for  sect.  75  of  the  Act  of  1883, 
**  application  for  registration  of  a  trade  mark  shall  be  deemed  to  be  equiva- 
lent to  public  use  of  the  trade  mark,  and  the  date  of  the  application  shall, 
for  tiie  purposes  of  this  Act,  be  deemed  to  be,  and  as  from  the  1st  day  of 
January,  1876,  to  have  been,  the  date  of  the  regiBtration." 

The  effect  of  this  enactment  is  to  substitute  re^tration  for  previous  user 
and  reputation,  but  not  to  make  continued  registration  equivalent  to  continued 
naer.  '*  Public  use  "  means  use  at  the  time  of  application  for  registration : 
Re  BaU  &  Co:s  Trade  Mark,  (1898)  2  Ch.  432,  C.  A. 

By  sect.  76  of  the  Act  of  1883,  "the  registration  of  a  person  as  proprietor 
of  a  trade  mark  shall  be  prima  fade  evidence  of  his  right  to  the  exclusive  use 
of  the  trade  mark,  and  shall,  after  the  expiration  of  five  years  from  the  date 
of  the  registration,  be  conclusive  evidence  of  his  right  to  the  exclusive  use  of 
the  trade  mark,  subject  to  the  provisions  of  this  Act." 

This  section  corresponds  with  sect.  3  of  the  Act  of  1875. 

Under  the  new  as  under  the  old  Act,  registration  and  the  lapse  of  five  years 
loes  not  confer  an  indefeasible  title  to  a  mark  which  ought  never  to  have 
been  registered:  Be  Wragg,  29  Ch.  D.  551 ;  but  the  effect  is  to  relieve  the 
proprietor,  in  an  action  for  infringement,  from  adducing  evidence  of  exclusive 
iser :  Edwards  v.  Dennis,  30  Ch.  D.  454,  C.  A. ;  Be  Hudson,  32  Ch.  D.  311, 
7.  A. ;  and  thus  to  give  a  new  title  to  the  exclusive  use :  8,  C. 

And  any  person  aggrieved  may  apply  (see  sect.  90,  inf,  p.  2404)  for  removal 
>f  the  mark  from  l£e  register,  notwithstanding  the  five  years  have  expired : 
He  L^loyd  ife  Sons,  L.  v.  Sottomley,  27  Ch.  D.  646 ;  Edtoards  v.  Dennis,  sup, ; 
2r  Leonard  and  Ellis,  26  Ch.  D.  288,  C.  A. ;  Be  Palmer,  21  Ch.  D.  47,  C.  A.  ; 
fe  Wood,  W.  V.  Lambert,  32  Oh.  D.  247,  C.  A. ;  Be  Harrison,  McGregor  &  Co., 
:2  Ch.  I).  691 ;  Baker  v.  Bawson,  45  Ch.  D.  519. 

A  motion  for  removal  from  the  register  is  commonly  made  in  answer  to  a 
notion  to  restrain  infringement. 

f*or  the  provisions  of  sect.  77,  as  to  the  right  to  sue  for  infringement,  v. 
up.  Vol.  I.,  p.  631. 

Ab  to  Sheffield  marks,  and  the  functions  of  the  Cutlers'  Company  in 
dferenco  thereto,  see  sect.  81  of  the  Act  of  1883,  as  amended  by  sect.  20  of 
[le  Act  of  1888 ;  Be  Lambert,  37  W.  B.  154 ;  W.  N.  (88)  172 ;  61  L.  T.  138 ; 
*e  Boeing,  54  L.  J.  Ch.  875. 
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Section  IH. — Rectification  op  Beqistebs  of  Patents  akd 

Trade  Marks. 

1.  Rectification  of  Register  of  Patents — Sect,  90. 

Upon  motion  ftc.  Let  the  Register  of  Patents  kept  under  the  autboritj 
of  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to  1888,  be  rectified 
by  removing  therefrom  the  registration  of  a  certain  alleged  agreement 
between  the  said  F.  and  Messrs.  L.  &  Co.,  of  &c.,  being  a  letter  from  Ae 
said  F.  to  the  said  Messrs.  L.  &  Co.,  dated  &c. — ^Messrs.  L.  &  Co.  to 
pay  P.'s  costs  of  application. — Re  Fletcher's  Patent^  North,  X, 
17th  May,  1893,  A.  858. 

For  form  of  application,  see  B.  0.  F.  788. 

2.  Rectification  of  Register  of  Trade  Marks— Sect.  90  (l). 

Upon  motion  &c.,  Let  the  Register  of  Trade  Marks  be  rectified  by 
expunging  therefrom  trade  marks  Nos.  —  and  — ;  And  Let  the  Pits 
{names)  pay  to  the  Defts  (names)  their  costs  of  this  motion  to  be  taxed 
by  the  taxing  master ;  And  Let  due  notice  of  this  order  be  giTon  to 
the  Comptroller-General  of  Patents,  Designs,  and  Trade  Marks  by 
serving  a  copy  of  this  order  upon  the  said  comptroller,  or  by  leaTixtg 
the  same  with  a  clerk  at  the  office  of  the  said  comptroller,  and  at  tiw 
same  time  producing  the  duplicate  of  this  order  as  passed  and  enteted. 
—Richards  v.  Butcher,  Kay,  J.,  12  Nov.  1890,  B.  1423  (afflnned  (C.  A.) 
1  May,  1891,  B.  573;  S.  CI,  (1891)  2  Ch.  622). 

In  this  case,  the  comptroller,  although  served  with  notice  of  the  inotiaB» 
was  not  represented  in  Court. 
For  form  of  application,  see  D.  0.  F.  803, 

3.  Another  Form  on  Appeal. 

Let  the  order  dated  &c.  be  discharged,  and  Let  the  Begister  of 
Trade  Marks  be  rectified  by  removing  therefrom  the  above-mentionied 
trade  marks  Nos.  —  and  —  ;  And  Let  the  Appellants,  the  Compagnie 
&c.  Thermal  de  Yichy,  give  due  notice  of  this  order  to  the  Comptrdler* 
General  of  Patents,  Designs  and  Trade  Marks. — Bespondents,  the  A. 
Co.,  Ld.y  to  pay  Appellants  (names)  their  costs  occasioned  by  tliis  ap- 
plication, and  also  their  costs  of  these  proceedings  in  the  Court  below, 
such  costs  to  be  taxed  by  the  taxing  master. — Re  ApolUnariz  Ck, 
Zrf.,  Trade  Marks  Nos.  2076  and  4122,  C.  A.,  18  Dec  1890,  R  1749; 
(1891)  2  Ch.  186;  and  Re  Wragg,  Pearson,  J.,  16  Feb.  1885,  B.  174; 
S.  C,  29  Ch.  D.  65K 


4.  Register  of  Trade  Marks  Varied — Sect.  90« 

Upon  motion  &c.,  Let  the  Begister  of  Trade  Marks,  with 
to  trade  mark  No.  — ^  be  varied  by  adding  a  note  that  thA  a] 
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18  not  at  any  time  hereafter  to  nse  the  same  trade  mark  No.  —  upon 
or  in  connection  with  goods  comprised  in  classes  5  &c.,  except  upon 
8Qoh  goods  actually  exported  to  the  Australian  Oolonies,  New  Zealand, 
and  the  Cape  of  Gbod  Hope,  and  shaU  not  use  the  said  mark  upon  or 
in  connection  with  ^uch  goods  in  any  other  countries  or  places  where- 
soever. And  Let  due  notice  &c. — Re  Keep,  Pearson,  J.,  26  Jan.  1884, 
A.  80 ;  S.  C,  26  (3h.  D.  187. 

''Yariation,"  as  distinguished  from  *' rectification,"  is  appropriate  to  the 
amendment  of  an  entry  which  was  not  originally  incorrect. 


5.  Segister  of  Trade  Marks  Rectified  and  Varied — Sect,  90. 

This  action  coming  on  for  trial  &c.,  Let  the  Begister  of  Trade  Marks 
be  rectified  by  removing  therefrom  the  trade  mark  No.  &c. ;  And  Let 
the  Register  of  Trade  Marks  be  rectified  by  adding  a  note  to  the 
registration  of  mark  No.  &c.y  that  so  much  thereof  as  consists  of 
two  circles  is  common  to  the  trade ;  Let  due  notice  &c. — Baker  j*  Son 
T.  Rawson  Brothers^  North,  J.,  5  Aug.  1890,  A.  1351 ;  ^S^.  CI,  45 
Oh.  D.  519. 


6.  A  Common  Mark  publtci  Juris  Rxpunged — Sect.  69  (4) . 

tJposr  motion  &c..  Let  the  entiy  of  the  above-mentioned  trade  mark 
be  expunged  from  the  Begister  of  Trade  Marks  on  the  ground  that 
it  has  been  entered  therein  without  sufficient  cause,  being  a  mark 
calculated  to  deceive,  and  being  at  the  time  of  registration,  and  con- 
tinuing to  be,  a  common  mark  puhlici  juris. — Costs.  And  Let  due 
notice  &c.—Re  Lloyd's  Trade  Mark,  Chitty,  J.,  11  Aug.  1884,  B.  1224  ; 
S.  C,  27  Ch.  D.  646. 

7.  Note  added  to  Register  of  Trade  Mark  disclaiming  exclusive  use  Of 

a  "  Fancy  Word!^ 

Tare  the  entxy  of  trade  mark  No.  —  in  the  Begister  of  Trade  Marks 
he  varied  by  adding  a  note  that  the  registered  proprietor  of  the  said 
trade  mark  is  not  entitled  to  the  exclusive  use  of  the  word  '^  Herbalin." 
And  Let  due  notice  &c. — Humphries  v.  The  Taylor  Drug  Co., 
Kekewich,  J.,  5  Not.  1888,  A.  1637 ;  S.  C,  59  L.  T.  820, 


8.  Note  added  to  Register  of  Trade  Marks  showing  Agreement  as  to 

Use  of  a  Word. 

XdET  the  Begister  of  Trade  Marks  be  rectified,  as  regatds  the  trade 
murk  No.  — ,  by  adding  thereto  a  note  that  the  said  H«  has  agreed 
not  to  use  the  words  ''  Cruiskeen  Lawn,"  part  of  the  said  mark,  save 
and  except  in  the  oountiea  and  districts  following,  that  is  to  say  {names 
of  eowUies  and  districts),  and  be  rectified,  as  regards  trade  mark  No.  ^ 
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by  adding  thereto  a~  note  that  the  said  M.  &  Co.  have  agreed  not  to 
use  the  words  ''  Cruiskeen  Lawn,"  part  of  the  last-mentioned  mark,  in 
^ny  of  the  counties  or  districts  following,  that  is  to  say  {namM  of 
-counties  and  districts), — ^Respondent  to  pay  costs  of  applicant  and  of 
4X>mptroller.  And  'Let  due  notice  &c. — Be  Mitchell  Sf  Co,,  Chitty,  J., 
»0  Feb.  1886,  B.  364  ;  S.  C,  28  Ch.  D.  666. 

NOTES. 
ENTBIES,  ETC.,  IN  EEGISTEB. 

By  sect.  85,  '*  there  shall  not  be  entered  in  any  register  kept  under  this 
Act,  or  be  receivable  by  the  comptroller,  any  notice  ol  any  trcust  expressed, 
implied,  or  constructive." 

This  section  only  excludes  notices  of  trusts,  not  assurances  operating  in 
equity,  such  as  an  equitable  assignment  by  a  registered  proprietor :  lie  Casey ^ 
Stewart  v.  C,  (1892)  1  Ch.  104,  C.  A. ;  and  see  Haslett  v.  Hutchinson,  8  Eep. 
Tat.  Cas.  457. 

By  sect.  86,  the  comptroller  may  refuse  to  grant  a  patent  for  an  invention, 
or  to  register  a  trade  mark,  of  which  the  use  would^  in  his  opinion,  be 
contrary  to  law  or  morality. 

By  sect.  87,  when  a  person  becomes  entitled  by  assignment,  transmission, 
or  other  operation  of  law,  to  a  patent  or  trade  mark,  tke  complroUer  is,  on 
proof  of  title,  to  cause  the  name  of  such  person  to  be  entered  as  proprietor. 
The  registered  proprietor  is,  subject  to  the  provisions  of  the  Act,  and  to  any 
rights  appearing  from  the  register  to  be  vested  in  any  other  person,  to  "  have 
power  absolutely  to  assign,  grant  licenses  as  to,  or  otherwise  deal  with,"  the 
patent  or  trade  mark,  and  to  give  effectual  receipts.  Provided  that  any 
equities  in  respect  of  such  patent  or  trade  mark  '*  may  be  enforced  in  like 
manner  as  in  respect  of  any  other  personal  property." 

Where  a  limited  company  being  the  registered  owner  of  a  trade  mark 
changes  its  name,  it  is  the  duty  of  the  comptroller  on  request  to  substitute 
the  new  name  for  the  old  name  on  the  register :  Exp,  New  Ormonde  Cycle  Co,, 
Ld.,  (1896)  2  Ch.  520. 

It  IS  desirable  that  in  all  cases  where  an  order  affects  proprietorship  notice 
should  be  reaidred  to  be  served  upon  the  comptroller.  Service  on  behalf  of 
the  comptroller  is  usually  accepted  by  a  responsible  official,  but,  by  special 
request,  may  be  personal. 

Sect.  88  provides  for  the  inspection  of  the  registers  by  the  pubHc,  and  the 
giving  of  certified  and  sealed  copies  of  entries  on  payment  of  the  prescribed  fee. 

By  sect.  89,  "printed  or  written  coj)ies  or  extracts,  purporting  to  be 
certified  by  the  comptroller,  and  sealed  with  the  seal  of  the  Patent  Office,  oi 
or  from  patents,  specifications,  disclaimers,  and  other  documents  in  the 
Patent  Office,  and  of  or  from  registers,  and  other  books  kept  therein,  shall  be 
admiti^  in  evidence  in  aU  Courts  in  her  Majesty's  dominions,  and  in  all 
proceedings,  without  further  proof  or  production  of  the  originals." 

BECTIFIGATION  OF  BEOISTEB* 

By  sect.  90,  as  amended  by  sect.  23  of  the  Act  of  1888,  "  (1)  The  Court 
may,  on  the  application  of  any  person  aggrieved  by  the  omission,  without 
sufacient  cause,  of  the  name  of  any  person  from  any  register  kept  under 
this  Act,  or  by  any  entry  made  VTithout  sufficient  cause  in  any  such 
register,  make  such  order  fo^  making,  expunging,  or  varying  the  entry 
as  the  Court  thinks  fit ;  or  the  Court  may  refuse  the  application ;  and  in 
either  case  may  make  such  order  with  respect  to  the  costs  of  the  proceed- 
ings as  the  Court  thinks  fit. 

<<(2)  The  Court  may  in  any  proceeding  xmder  this  section  decide  any 
question  that  it  may  be  necessary  or  expedient  to  decide  for-  the  rectification 
of  a  register,  and  may  direct  an  issue  to  be  tried  for  the  decision  of  any 
question  of  fact,  and  may  awaid  damans  to  the  party  aggrieved. 

"(3)  Any  order  of  the  Court  rectifying  a  register  S&ll  direct  that  due 
notice  of  the  rectification  be  ^ven  to  the  comptroUer." 

This  section  corresponds  with  sect.  5  of  the  Act  of  1875. 

The  general  mode  of  application  in  the  Ch.  D*  is  by  motion :  Dan.  1185. 
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Applkation  by  ^'Penon  Aggrieved"! — ^The  statutory  requirement  that  the 
applicant  shoula  be  a  person  aggrieyed  is  designed  to  m^yent  the  interference 
of  common  informers:  Be  ApollinaHa  Co,,  (1891)  2  Ch.  186,  C.  A.,  Form  3, 
p.  2402,  «up. 

IlDder  these  sections  the  expression  ''person  aggrieyed"  has  been  held  to 
include : — 

—  a  licensee  who  had  been  the  sole  manufacturer  of  a  patented  article, 
the  name  of  which  the  patentee  had  registered  a  year  before  the  expiration 
of  the  patent:  Be  Balph,  B.  y.  Tai^lor,  25  Ch.  D.  194 ; 

—  a  person  not  carrying  on  busmess  in  England :  Be  Biviere,  26  Ch.  D.  48, 
v/*  A.  I 

-—  any  dealer  who  has  used  in  his  trade,  in  connection  with  an  article  in 
which  he  deals,  a  word  which  was  not  used  by  any  other  person  as  a  trade 
maik  before  the  Act  of  1875 :  Boae  y.  Evans,  48  L.  J.  Ch.  618 ; 

—  any  person  ensaged  in  the  same  trade  as  the  person  who  has  re^stered, 
and  desirous  of  dealing  in  goods  coyered  by  the  wrongful  registration :  Be 
ApoHinarig  Co,,  (1891)  2  Ch.  186,  C.  A.,  Form  3,  p.  2402,  sup, ; 

—  any  person  whose  legal  rights  might  be  so  limited  by  the  existence  of 
the  entay  upon  the  refi;ister  that  he  could  not  lawfully  do  tliat  which  he  could 
otherwise haye  lawfuUy  done:  Powell  y.  Birmingham  Vinegar  Brewery  Co,, 
(1894)  A.  C.  8,  H.  L. ;  (1893)2  Ch.  388,  0,  II.-,  Be  ApoUinaris  Co,,  sup, ;  and 
see  Be  Talbot's  Trade  Mark,  W.  N.  (94^  12 ;  68  L.  J.  Ch.  264 ; 

—  a  person  who  has  as  his  registerea  trade  mark  a  word  similar  to  that 
complained  of :  Be  Vignitr,  61  L.  T.  495  (*<  Monopole  "  and  */  Monobrut ") ; 

^ —  a  narty  to  proceedings  in  which  the  registration  is  being  used  against 
him:  Be  Gianacli,  58  L.  J.  Ch.  782;  Be  ApoUinaris  Co,,  sup,;  BcScer  y. 
Bawson,  45  Ch.  P.  519. 

It  is  conyenient  that  the  applicant  should  state  in  writing  to  the  Court  the 
groimds  on  which  he  seeks  to  naye  a  mark  remoyed :  Be  JviUs'  Trade  Mark, 
(1892)  3  Ch.  201. 

The  question  whether  or  not  a  person  is  "  aggrieyed  "  is  one  of  fact  to  be 
decided  according  to  the  particular  circumstances :  Be  Biviere,  26  Ch.  D.  48, 
O.  A. 

The  date  to  be  considered  is  not  that  of  registration  of  the  mark,  but  of  the 
hearinff  of  the  application  to  expun&re :  Be  ApoUinaris  Co,,  W.  N.  (90)  166. 

For  list  of  cases  in  which  marks  naye  been  remoyed  from  the  register  and 
of  classification  of  the  groimds  of  remoyal,  see  Sebastian,  370 — 372. 

JSeeHfieaiian,  when  and  how  direded,"] — ^Begistration  and  the  lapse  of  fiye 
jean  is  no  bar  to  an  application  for  the  remoyal  of  a  mark  improperly 
roistered :  Baker  v,  Bawson,  45  Ch.  D.  519 ;  Be  Harrison,  Macgregor  &  Co,, 
42  Ch.  D.  691 ;  Be  Lloyd  A  Sons,  L,  v,  BoUxmley,  27  Ch.  D.  646;  Be  Wood, 
W.  ▼.  Lambert,  32  Ch.  D,  247 ;  Edwards  y.  Dennis,  30  Ch.  D.  454,  C.  A. 

Where  trade  marks  belonging  to  A.  were  regiistered  by  mistake  in  the 
name  of  B.,  the  Court  ordered  B.'s  name  to  be  expunged,  but  refused  to 
rectify  the  r^;ister  by  inserting  A.'s  name :  Exp,  Kinas/ord,  61  L.  T.  426. 

And  a  mark  containing  the  words  "  sole  maxers  "  (which  designation  was 
fidae)  was  expunged:  Be  Hayward  &  Co,,  54  L.  J.  Ch.  1003;  53  L.  T.  487. 

And  see,  for  cases  in  which  words  haye  been  exnunged  from  the  register  as 
hmn%  not  special  and  distinctiye.  Be  Harrison,  Macgregor  d:  Co.,  42  Ch.  D. 
601  (word  used  merely  to  specify  particular  pattern  or  design) ;  Be  Joule, 
Thompson  y.  Montgo7nery,(lS91)  A.  C.  217;  41  Ch.  D.  35,  C.  A.  ("Stone" 
ale);  Be  Hyde  d:  Co.,  7  Ck.  D.  724;  54  L.  J.  Ch.  395;  38  L.  T.  777  (word 
Bommon  to  the  trade  at  date  of  registration,  though  the  proprietor  was  the 
Srst  to  adopt  it). 

A  mark  will  not  be  allowed  to  remain  on  the  register  merely  because,  by 
neaaon  of  interyening  eyents,  it  could  immediately  be  re-registered  on  a  new 
ipplicataon,  as  in  such  case  an  opportunity  ought  to  be  giyen  to  the  public, 
>y  means  of  the  usual  adyertisements,  to  come  in  and  oppose :  Be  ApoUinaris 
>.,  (1891)  2  Ch.  186,  C.  A. 

The  aectian  does  not  apply  to  a  refusal  by  the  comptroller  to  register :  Be 
Vrade  Mark  "  Normal,'*  35  dh.  D.  231,  C.  A. ;  sect.  62,  sub-s.  4,  sup,  p.  2391. 

The  onus  probandi  is  on  the  applicants  who  allege  thiat  at  the  time  cif  regis- 
ration  the  weeds  forming  tiio  trade  mark  had  become  the  ordinary  name  of 
he  goods :  Edgingtan  y.  E.,  61  L.  T.  623  ('<  Fxigi  Domo "). 
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FroTiouBly  to  the  Act  of  1888,  rectification  was  ordered  by  ilie  addition  ol 
a  diflclaiiner  of  common  elements,  against  the  will  of  the  proprietor  t  Rt  Kuk» 
&  Co,,  53  L.  J.  Ch.  238 ;  and  see  Re  Hayward,  54  L.  J.  Ch.  1003. 

Under  the  Act  of  1875,  the  Court  had  no  power  to  order  rectificatioii  whoe 
the  ori^nal  re^tration  had  become  dercctive  \iy  reason  of  subsequent 
circumstances :  Me  Ward,  Sturt  and  Sharp,  50  L.  J^  Ch.  347 ;  44  !*•  T.  97 ; 
29  W.  E.  395. 

The  High  Court  of  Justice  in  England  has  jurisdiction  to  rectify  the 
register,  notwithstanding  that  the  proprietor  of  me  trade  mark  is  donudled 
in  ScotLnrd  or  Ireland :  Be  King  &  Coh  Trad^  Mark,  (1892)  2  Ch.  403,  C.  A.; 
whether  the  Scotch  and  Irish  Courts  haye  concurrent  jurisdiction,  qucart :  IK 

Where  a  trade  mark  registered  in  the  name  of  a  sole  consignee  for  the 
protection  of  his  consignors  was  assi^ed  by  the  trustee  under  the  conflignee*« 
liquidation  to  third  persons,  the  register  was  rectified  by  inserting  ihe  names 
of  the  consignors  as  proprietors :  Re  Australian  Wine  Co.,  61  L.  T.  427. 

Where  a  member  of  a  firm  erroneously  applies  for  and  obtains  r^;istratkm 
in  his  own  name,  rectification  will  not  be  oraered,  but  he  must  assim  to  tbe 
firm,  and  obtain  registration  of  the  assignment :  Re  Oreenlees,  9  Sep.  Bit 
Cas.  93 ;  Farina's  Case,  29  W.  B.  390 ;  44  L.  T.  99 ;  secus,  where  the  oiigiml 
application  was  in  the  name  of  the  firm  also :  Re  Rust  d:  Co,,  29  W.  B.  393; 
44  L.  T.  98. 

And  where  the  evidence  showed  a  clear  intention  to  deceive,  the  regisier 
was  rectified  by  adding  the  words  '*  other  than  condensed  milk,  &c,"  totibe 
registration  of  the  Deft's  mark,  so  as  to  prevent  him  from  using  bis  mark  to 
the  prejudice  of  the  Pits:  Anglo-Swiss  Condensed  Milk  Co.  v.  Meioal/,  31  Ql 
D.  454. 

The  Court,  in  its  discretion,  instead  of  directing  a  mark  to  be  expunged, 
ordered  that  the  register  should  be  rectified  by  inserting  an  entry  €cta£bi2 
that  the  five  years  mentioned  in  sect.  76  was  to  bsgin  to  run  from  the  datew 
such  entry :  Re  Hayward  &  Co,,  54  L.  J.  Ch.  1003. 

Where  the  registered  mark  has  in  fact  only  been  used  as  a  design,  it  oogjkt 
to  be  expunged :  Harrison  v.  Woodroffe,  8  Bep.  Pat.  Cas.  26  (where,  hoiwever, 
a  special  order  was  made  by  consent  J. 

Where  there  had  been  no  real  user  of  the  mark  before  or  since  xegistiatko, 
and  it  had  been  registered  in  a  particular  class  without  any  bond  fide  intentkii 
to  use  it  in  that  class,  the  Court,  on  the  application  of  another  trader  to 
register  a  nearly  identical  mark  in  respect  of  that  particular  ckiss,  rectified 
the  register  by  expunging  the  existing  mark  as  an  entiy  made  withoat  seoffi- 
cient  cause,  and  mrected  the  comptroller  to  proceed  with  the  registxatacai  ol 
the  applicant's  mark:  Re  Batt  &  Co.'s  Trade  Mark,  (1898)  2  Oi.  432.  C  A.; 
aflarmed,  (1899)  A.  C.  428,  H.  L. 

A  mark  will  not  be  removed  merely  because  the  registration  of  it  m^ld 
have  been  successfully  opposed  by  other  traders  who  were  then  using  itTbot 
have  subsequentiy  abandoned  the  use :  Paine  v.  Danielle,  (1893)  2  Ch.  667,  C  A* ; 
q,  V,  as  to  the  principles  on  which  the  discretion  of  the  Court  will  be  exei^dsed. 

As  no  special  procedure  is  prescribed  by  the  Acts  or  rules  as  to  sorice  <^ 
a  notice  of  motion  to  rectify  the  register  by  striking  out  a  trade  nuurk,  it 
is  sufficient  if  such  notice  is  given  as  is  required  by  natural  justice:  Re 
Kino  &  Co.'s  Trade  Mark,  (1892)  2  Ch.  463,  C.  A. ;  and  if  sufficient  nodoe  to 
the  loreign  proprietor  is  given,  it  is  not  necessary  (aem&?«),  as  was  done  in  ^ 
Comjpagnie  GSr^rale  d^Eaux  Minerales,  (1891)  3  Ch.  451,  to  serve  the  notice  <rf 
motion  on  the  comptroller :  lb. 

Where  the  proceeding's  have  been  commenced  by  notice  of  motioR,  ihf 
notice  mav  be  amended  m  detail,  e,g,,  by  striking  out  the  name  of  a  r^^pcn- 
dent,  or  changing  the  date  of  the  hearing,  without  re-marking  the  same  with 
the  name  of  the  Jud^  in  rotation  under  0.  V,  9  (c),  or  giving  leave  to  U9» 
at  the  hearing  affidavits  filed  prior  to  the  amendment :  Re  King  db  Co,*9  Tra& 
Murk,  sup. 

As  to  the  discoveryto  be  given  in  proceedings  to  remove  trade  maiks 
the  register,  see  Re  Wills'  Trade  Marks,  (1892)  3  Ch.  201,  C.  A. 

For  a  classification  of  the  ways  in  which  entries  on  the  register  haye 
varied,  see  Sebastian,  372— 374» 


SECT,  m.]  Rectification*  2407 

Correction  of  Errors,  &c,'] — By  sect.  91  (and  sect.  24  of  lie  Act  of  1888,  see 
Sebastian,  375),  powers  oi  correcting  clerical  errors,  cancelling  entries,  or 
parts  of  entries,  and  permitting  amendments  of  applications,  by  omitting 
particular  goods  or  classes  of  goods,  are  conferred  on  the  compiroller. 

Application  hy  Proprietor,'] — By  sect.  92,  **(1.)  The  registered  proprietor  of 
any  registered  trade  mark  may  apply  to  the  Court  for  leave  to  add  to  or  alter 
such  mark  in  any  particular,  not  being  an  essential  particular  within  the 
meaning  of  this  Act,  and  the  Court  may  refuse  or  grant  leave  on  such  terms 
as  it  may  think  fit."  (2.)  Notice  of  me  application  is  to  be  given  to  the 
comptroller  who  is  entitled  to  be  heard  tnereon;  and  (3.)  H  the  Court 
grant  the  leave,  he  is  required,  on  proof  thereof,  and  on  payment  of  the 
prescribed  fee,  to  cause  the  register  to  be  altered  in  conformity  with  the  order 
lor  leave. 

For  cases  in  which  orders  have  been  made  under  this  section,  see  Re  Ermen 
and  Boht/y  66  L.  J.  Ch.  177 ;  56  L.  T.  230;  **  Ermen  and  Roby,  Manchester," 
altered  by  changing  English  initial  E.  into  Bussian  E.,  and  mserting  **  of  " 
in  Bossian  before  Mancaester):  Be  Burke,  W.  N.  (91)  2  (firm  having  been 
turned  into  a  limited  co.,  word  "limited"  added);  Be  Bur  ham  Brick  Co,, 
9  Bep.  Pat  Cas.  422  (name  of  works  held  not  an  essential  part  of  mark) ; 
Be  Colman,  (1891)  2  Ch.  402  (words  "trade  mark  "  in  proximity  to  a  bull's 
head  struck  out,  applicants,  in  terms  of  sect.  10  of  Act  of  1888,  imdertaking  to 
endorse  on  theii*  application,  and  enter  on  the  register,  a  statement  of  the 
essential  particulars  and  a  disclaimer  of  the  exclusive  right  to  any  added 
matter). 

There  is  power  under  the  section  to  alter  an  old  mark,  but  in  general  such 
a  mark  ought  to  be  registered,  and  remain  registered  in  all  substantial 
respects,  just  as  it  was  uSed  before  1875 :  Be  Phillips,  (1891)  2  Ch.  402  (where 
Chitty,  J.,  refused  to  order  the  words  "  trade  mark,"  appearing  to  refer  to  a 
particular  device  on  a  label,  forming  an  old  mark,  to  dq  struck  out,  on  the 
further  grounds  that  to  strike  out  the  words  would  be  a  material  alteration, 
and  that  for  the  public  protection  they  ought  to  be  retained);   Be  Henry 
Clay  and  Bock  &  Co,,  (1892)  3  Ch.  549  (where  the  Court  declined  to  sub- 
stitute the  names  of  transferees  of  the  business  for  that  of  the  transferor) ; 
Be  Adams,  66  L.  T.  610  (where  the  word  "patent"  was  held  to  be  a  sub- 
stantial part  of  the  mark  as  being  important  for  advertising  and  trade 
purposes). 

,^d  see  further  as  to  the  section,  Sebastian,  375  et  seq. 

Orders,  &c,  of  Board  of  Trade,']— By  sect.  102  (Act  of  1888,  s.  25),  the 
president,  or  secretary,  or  an  assistant-secretary  of  the  Board  of  Trade,  may 
i.ct  on  behalf  of  the  Board.  All  documents,  purporting  to  be  orders  made  by 
^h»  Board  of  Trade,  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be  signed 
>y  a  secretary  or  assistant-secretary,  or  by  any  person  au^orized  by  the 
nreaident,  are  to  be  received  in  evidence,  and  deemed  to  be  such  orders  with- 
mt  further  proof,  unless  the  contrary  is  shown ;  and  a  certificate,  signed  by 
he  president,  that  any  order  made  or  act  done  is  the  order  or  act  of  the  Board, 
3  to  bo  conclusive  evidence  of  the  fact  so  certified. 

International  and  Colonial  Arrangements,] — By  sect.  103  (see  Sebastian, 
SS\  as  amended  by  the  Patents  Act,  1901  (1  Edw.  YII.  c.  18),  provision  is 
laae,  in  case  of  international  and  colonial  arrangements  being  made  by  his 
fajesty,  whereby  a  person  who  has  applied  for  protection  fur  any  invention 
r  trade  mark  may,  on  application  made  within  twelve  months  m  the  case 
F  a  patent,  and  four  months  in  the  case  of  a  trade  mark,  obtain  a  patent  or 
kglistration  in  this  country. 

As  to  the  construction  of  this  section,  and  that  it  does  not  afford  the  means 
f  carrying  out  the  convention,  signed  at  Paris  in  March,  1883,  and  acceded 
»  by  oar  Oovemment,  in  cases  where  the  application  by  a  foreigner  to 
glister  a  trade  mark  is  not  made  within  the  specified  four  months,  see  Be 
%ii/urfi%an  Fig  Syrup  Co,,  40  Ch.  D.  620;  Sebastian,  389 ;  and  that  the 
ctkon  does  not  authorize  registration  of  a  mark  which  is  not  a  trade  mark 
(thin  the  definition  in  sect.  64  of  the  Act  of  1883,  although  registered  as  a 
Ede  mark  abroad,  see  Be  Carter's  Medicine  Co,,  (1892)  3  Ch.  473;  Sebastian, 
9. 
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CHAPTER  TiTTT. 

LANDS  CLAUSES  CONSOLIDATION  ACTS,  1845,  1860,  AM)  1869. 


PRELIMINABY. 

1.  Titles  of  Petitions  and  Originating  Summonses  under  Lands 

Clauses  Consolidation  Acts, 

In  all  cases  where  a  petition  is  presented  or  an  originating  mmimcms 
is  issued  under  the  authority  of  the  Lands  Glauses  Consolidation  Acts, 
the  petition  or  summons  must  be  entitled  in  a  substantial  matter  and 
also  in  the  matter  of  the  particular  Act  as  well  as  the  Lands  Claases 
Consolidation  Acts,  as  in  the  following  examples : — 

Example  1. 

1886,  W.,  No, 

In  the  matter  of  the  estate  of  George  WooUey,  deceased. 

Ex  parte  the  South  Devon  Eailway. 

In  the  matter  of  the  South  Deyon  Bailway  Act,  1844,  tlieTendoi% 
John  Smith  and  Robert  Stiles,  trustees  of  the  estate  of  Georg* 
Woolley,  deceased.  Tenders  without  power  of  sale,  and. 

In  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845,  I860 
and  1869. 

Example  2. 

1886,  T.,  No. 

In  the  matter  of  the  estate  of  William  Thomas,  an  infant. 

Ex  parte  the  Metropolitan  Board  of  Works. 

In  the  matter  of  the  Metropolitan  Street  Improyement  Act,  1883. 
The  Tender  William  Thomas,  an  infant. 

In  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845,  I860 
and  1869. 

Example  3. 

1886,  L,  No. 

In  the  matter  of  the  trusts  of  the  settlement  made  on  themaixiage 
of  John  Jarvis  and  Sarah,  his  wife. 

Ex  parte  the  Metropolitan  Board  of  Works. 

In  the  matter  of  the  Metropolitan  Street  Lnprovement  Act»  18S9L 
The  Tenders  John  Smith  and  Bobert  Jones,  trustees  of  BottkneBS 
of  John  Jarris  and  Sarah  his  wife,  without  power  of  sale. 

In  the  matter  of  the  Lands  Clauses  Consolidation  Acta,  1845, 1866 
and  1869. 
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If  the  land  belongs  to  a  rector,  vicar,  or  other  corporate  body,  the 
application  most  be  entitled,  ex  parte  the  rector,  vicar,  or  corporate 
body  as  the  case  may  be,  and  in  the  matter  of  the  Act  or  Acts,  as 
under: — 

Example  4. 

1886,  W.,  No. 

Ex  parte  the  rector  of  Woolwich  in  the  county  of  Kent. 

Ex  parte  the  South  Eastern  Bail  way  Oompany. 

In  the  matter  of  the  South  Eastern  Bailway  Act  (Additional 
Powers),  1882.  The  vendor,  rector  of  Woolwidi,  without 
power  of  sale. 

In  the  matter  of  {he  Lands  Glauses  Consolidation  Acts,  1845, 1860 
and  1869. 


Sbction  I. — ^Pbocebdings  beforb  Ein!BT. 

2.  Damage  committed  under  Statuiory  Powers — Compensation, 

This  action  coming  on  &c..  Declare  that  the  Defts  are  not  entitled 
to  lay  or  deposit  upon  the  Pit's  land,  in  the  pleadings  mentioned,  or 
any  part  thereof,  any  earth,  gravel,  sand,  roots,  rubbish  or  other 
things  without  giving  to  the  Pit  due  satisfaction  for  all  damage  that 
shall  be  thereby  done.  Inquiry  what  damages  have  been  sustcuned 
by  the  Pit,  or  what  satisfaction  should  be  made  to  the  Pit  by  reason 
of  the  Defts  entering  on  the  Pit's  land  and  depositing,  on  and  after 
the  —  day  of  — ^  any  earth,  gravel,  sand,  roots,  rubbish,  or  other 
things. — ^And  the  Pit  is  to  be  at  liberty  to  apply  at  Chambers,  on  the 
result  of  such  inquiry,  for  payment  of  what  shall  be  certified  to  be  due, 
and  as  to  the  costs  of  the  inquiry ;  Defts  to  pay  costs  of  action  up 
to  judgment. — Bentley  v.  M,  S,  j*  Z.  Ry,  Co,,  Bomer,  J.,  15  June, 
1891,  A.  1745 ;  S.  C,  (1891)  3  Oh.  222. 

For  forms  of  orders  as  to  arbitrations  under  the  Arbitration  Act,  1889,  see 
Yol.  L,  pp.  399  et  9€q. 


NOTES. 
ABBIT&ATI017  UNDEB  THE  L.  C.  0.  ACTS. 

Bv  the  L.  0.  C.  Act,  1845  (8  Y.  c.  18),  upon  a  notice  to  treat  being  given 
by  uie  promoters  of  a  public  undertaking  to  the  persons  interested  in  any 
lands  intended  to  be  taken  (sect.  18),  the  value  of  the  land,  or  the  amount 
of  compensation  for  damage  sustained  by  the  execution  of  the  works  con-* 
ne<^ed  with  the  imdertakioe  is,  in  the  absence  of  any  agreement  between 
tlia  portiee,  to  be  ascertained  by  two  justices,  if  the  amount  claimed  is  less 
than  50Z. :  sects.  22,  24 ;  or  if  it  exceed  50/.,  by  arbitration  or  by  the  verdict 
of  a  jury:  sect  23. 

7q2 
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By  sect.  68  any  person  entitled  to  compensation  in  respect  of  any  lands 
taken  or  injuriously  affected,  for  which  the  promoters  have  not  made  satis- 
faction, is  entitled  to  have  the  amount,  if  more  than  60/.,  settled  by  arbi- 
tration, or  by  a  jury  under  the  provisions  of  the  Act :  see  Exp»  Harper^  23 
W  H  67 

By  theArbitration  Act,  1889  (52  &  53  V.  c.  49),  s.  24,  that  Act  is  to  apply 
**  to  every  arbitration  under  any  Act  passed  before  or  after  the  commence- 
ment of  this  Act  as  if  the  arbitration  were  pursuant  to  a  submission,  except 
in  so  far  as  this  Act  is  inconsistent  with  the  Act  regulating  the  arbitration 
or  with  any  rules  or  procedure  authorized  or  recognized  by  that  Act "  :  ife 
Knight  and  Tabernacle  Bldg.  Soc.,  (1891)  2  Q.  B.  63;  (1892)  A.  C.  298. 

As  to  the  provisions  of  the  Act  generally,  v,  sup.  Vol.  I.,  Chap.  XXYI„ 

**  AEBmiATIONS." 

Bight  to  Compensation,'] — The  right  to  compensation  extends  to  the 
probable  deterioration  of  £ne  residue  of  a  property  by  the  user  of  a  part 
taken:  2>.  Bucdeugh  y.  Metrop.  Bd.  of  Wks,,  L.  E.  5  H.  L.  418;  even 
though  no  actual  nuisance  might  be  caused  by  the  user :  Cowper  Essex  v. 
Acton  District  L.  B.,  14  App.  Ca.  153;  approving  Be  Stockport,  <Jtc.  By.  Co., 
33  L.  J.  Q.  B.  251 ; 

—  to  temporary  obstruction  of  a  way  of  great  convenience  during  the 
execution  of  the  works:  Ford  v.  Met.  and  Dist.  By.  Co.,  17  Q.  B.  D.  12, 
C.  A. ; 

—  injury  to  a  lessee  of  mines  by  depriving  him  of  his  right  to  sink  a  mt 
on  the  lands  taken  by  the  co. :  Be  Masters  aivd  0,  W.  By.  Co.,  (1900)  2  Q.  %. 
677; 

—  to  injury  to  the  right  to  the  access  of  light  over  land  taken  by  the  co. : 
Wigram  v.  Fryer,  36  Ch.  D.  87 ; 

—  and  where  ancient  windows  are  obstructed  may  extend  also  to  j>ortions 
of  the  windows  which  are  not  ancient,  the  injured  party  being  entitled  to 
have  things  preserved  in  statu  quo :  Be  London,  Tilbury  and  Southend  By. 
Co.,  24Q.  B.D.  40; 

—  and  to  loss  of  custom  to  a  hotel  caused  by  stopping  up  a  street :  Wad- 
ham  V.  N.  E.  By.  Co.,  14  Q.  B.  D.  747 ; 

—  to  loss  by  reason  of  the  special  adaptability  of  the  land  for  an  intended 
purpose,  e.g.,  as  a  site  for  a  school  or  for  a  reservoir :  Bailey  v.  Isle  of  ThanH 
Bys.,  (1900)  1  Q.  B.  722;  Brown  &  Allan  on  Compensation,  718  (citing 
Ossalinsky  v.  Manchester  Corp.) ; 

.  —  under  the  Scotch  Act,  wmch  is  similar  in  terms,  to  interference  with  the 
rights  of  feuars  in  roads  and  streets  to  be  laid  out  imder  a  feuing  scheme : 
Flemi7ig  v.  Netvport  By.  Co.,  8  App.  Ca.  266 ;  and  to  interference  with  the 
right  of  access  to  private  property  by  alteration  of  a  public  highway: 
Caledonian  By.  Co.  v.  Walker,  7  App.  Ca.  259 ;  and  see  Fumess  By.  Co.  v. 
Cumberland  Bldg.  Soc.,  52  L.  T.  144 ; 

—  but  the  right  does  not  extend  to  annoyance  by  user  of  completed  works 
where  land  has  not  been  actually  taken :  Hammersmith  By.  Co.  v.  Brand, 
L.  R.  4  H.  L.  171 ;  City  of  Glasgow  By.  Co.  v.  Hunter,  L.  E.  2  H.  L.  Sc.  78 ; 
nor  unless  there  is  actionable  damage :  Bhodes  v.  Airedale,  &c.  Commrs,  1 
0.  P.  D.  402 ;  Caledonian  By.  Co.  v.  Ogilvy,  2  Macq.  237  (and  as  to  such 
damage  by  diverting  streams,  see  Stone  v.  Corp.  of  Yeovil,  2  C.  P.  D.  99 ; 
Bush  V.  Trowbridge,  &c.  Co.,  10  Ch.  459 ;  Ferrand  v.  Corp.  of  Bradford,  21 
Beav.  412 ;  and  Vol.  I.,  sup.  pp.  713,  714) ; 

—  nor  to  injury  which  was  merely  prospective  and  non-existent  at  the 
time  of  making  the  claim:  Beg.  v.  PouUer,  20  Q.  B.  D.  132,  C.  A. ; 

—  nor  if  the  thing  done  is  one  for  which,  in  the  absence  of  statutory  power, 
no  action  would  lie  :  Caledonian  By.  Co.  v.  Walker,  7  App.  Ca..  259 ; 

—  nor  when  damage  arises  not  out  of  the  execution  of  the  works,  but  only 
the  subsequent  use  of  them :  Hammersmith  By,  v.  Brand,  sup. ;  Caledonian 
By,  V.  Walker,  sup.  ; 

—  and  quare,  whether  for  a  mere  change  of  gradient  in  the  access  to  pre- 
mises :  Caledonian  By.  v.  Walker,  7  App.  Ca.  259,  per  Lord  Selbome. 

In  considering  what  amounts  to  "material  detriment**  an  arbitrator  is 
entitied  to  take  mto  consideration  all  the  circumstances  of  the  case  (including 
an  offer  by  the  co.  to  give  a  right  of  access) :  Be  Qonty  and  M,  S,  <fc  L,  By. 
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Co.,  (1896)  2  Q.  B.  439,  C.  A. ;  and  see  Caledonian  By.  Co.  v.  Turcan,  (1898) 
A.  C.  256,  H.  L.  Sc. 

The  compensation  for  copyhold  land  is  to  be  assessed  without  regard  to 
improvements  made  by  the  railway  co.  previously  to  the  time  at  which  the  co. 
is  under  obligation  to  enfranchise — viz.,  under  sects.  96,  97,  at  the  expiration 
of  one  month  from  entry  by  the  co.,  or  of  three  months  from  the  inrolment 
of  the  conveyance,  whichever  first  happens;  but  after  that  time  the  fines 
must  be  assessed  on  the  improved  annual  value  according  to  the  custom  of 
the  manor:  Lowther  v.  Cakdonian  By.  Co.,  (1892)  1  Ch.  73,  C.  A.:  (1891)  3 
Ch.  443. 

As  to  the  right  to  compensation  for  minerals,  see  Smith  v.  G,  W.  By.  Co.,  3 
App.  Ca.  165 ;  and  that  though  a  seam  of  coal  is  not  presently  workable  at  a 
profit,  compensation  may  be  given  for  probable  prospective  profit,  and  a 
reasonable  verdict  of  the  jury,  allowing  compensation,  after  conflict  of 
evidence,  ought  not  to  be  set  aside,  see  Brown  v.  Commr$  for  Bailwaya,  15 
Ann.  Ca.  240. 

Where  land  taken  by  a  school  board  is  subject  to  a  restrictive  covenant, 
compensation  under  sect.  68  is  the  covenantee's  only  remedy :  Kirby  v.  liar' 
royate  School  Board,  (1896)  1  Ch.  437,  C.  A. 

As  to  assessment  of  compensation  under  the  Artizans  and  Labourers* 
Dwellings  Act,  see  WilktM  v.  Mayor  of  Birminyham,  25  Ch.  D.  78 ;  Be  Shaw 
and  Birmingham  Corp.,  27  Ch.  D.  614;  and  that  the  right  to  com- 
pensation thereunder  extends  to  the  easement  of  light,  and  to  inchoate 
easements  which  do  not  ripen  by  prescription  until  after  their  purchase  and 
extinguishment,  see  Barlow  v.  Boas,  24  Q.  B.  D.  381,  C.  A.;  Swaineion  v. 
Finn,  52  L.  J.  Ch.  235  ;  Badham  v.  Morris,  52  L.  J.  Ch.  237. 

And  that  the  notice  to  treat  does  not  preclude  the  landowner  from  dealing 
with  his  other  property,  and  so  giving  rise  to  rights  of  compensation  for 
injurious  affection,  see  Mercer  v.  Liverpool,  <kc.  By.  Co.,  70  L.  J.  K.  B.  775. 

As  to  the  proper  mode  of  assessing  compensation  to  the  owner  of  a  public- 
house,  which  is  let  on  lease,  see  Belton  v.  London  County  Council,  62  L.  J. 
Q.  B.  222. 

As  to  the  effect  of  a  proviso  in  a  special  Act  substituting  the  clauses  of  the 
Bailways  Clauses  Act  for  those  contained  in  a  repealed  enactment,  see  Beg.  v. 
L.  A  N.  W.  By.  Co.,  (1899)  1  Q.  B.  921  (per  Collins,  L.  J.) ;  S.  C,  (1900) 
A.  C.  109,  H.  L. 

Procedure."] — Persons  under  disability  may  apply  under  sect.  68  {v.  eup. 
p.  2410) :  Stone  v.  Corp.  of  Teovil,  2  C.  F.  D.  99 ;  and  the  amount  of  a 
oisputed  claim  may  be  ascertained  before  establishing  the  right  to  compen- 
aation  in  an  action :  Be  Harper,  20  £q.  39. 

Proceedings  may  be  taken  in  the  same  manner  on  the  purchase  of  inter- 
sected lands:  sect.  94;  the  enfranchisement  of  oopyholdB:  sect.  96;  the 
purchase  of  commons :  sect.  105 ;  the  redemption  of  mortgages :  sects.  1 10, 
112 ;  the  release  of  rent-charges :  sect.  115;  the  purchase  of  omitted  in- 
terests: sect  124.  So,  too,  in  the  case  of  the  exercise  of  rights  of  pre-emp- 
tum,  the  price  may  be  ascertained  by  arbitration :  sect.  130. 

The  method  of  proceeding  by  arbitration  is  prescribed  by  sects.  25 — 37 ; 
and  that  of  prooeedmg  before  a  jury  by  sects.  38 — 57. 

Where  there  is  a  notice  to  treat,  all  subsequent  proceedings  must  be 

Sounded  on  it;  ^erefore  the  Commrs  of  Sewers,  under  57  G.  III.  c.  xxix., 
ving  given  notice  to  treat  for  the  sale  of  four  houses,  were  not  allowed  to 
summon  a  jury  to  assess  the  value  of  one  separately:  Ecc.  Commrs  v.  Commrs 
of  Hewers,  14  Ch.  D.  305. 

The  mutual  appointment  of  arbitrators  under  the  Act  constituted  an  arbi- 
tration  by  consent  within  the  C.  L.  P.  Act,  1854,  ss.  5,  17,  and  therefore  the 
umpire  might  state  his  award  in  the  form  of  a  special  case  :  Rhodes  v.  Aire- 
dale,  Jtc.  Commrs,  1  C.  P.  D.  402 ;  Exp.  Harper,  18  Eq.  539 ;  and  an  appeal 
would  lie  from  an  order  made  thereon:  Bidder  v.  N.  Staff.  By.  Co., 
4  Q.  B.  D.  412,  C.  A. ;  and  the  time  for  making  the  award  might  be  extended : 
Be  Dare  Valley  By.  Co.,  4  Ch.  554. 

And  now  as  to  the  power  of  an  arbitrator  to  state  a  special  case  under  the 
Arbitration  Act,  1889,  v.  sup.  Vol.  I.,  pp.  409,  411,  415;  Be  Knight  and 
Tabernacle  Bldg.  8oc.,  (1891)  2  Q.  B.  63;  (1892)  A.  C.  298, 
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The  submission  to  arbitration  is  not  determined  by  the  subBtitation,  by 
agreement  between  the  parties,  of  a  sole  arbitrator  for  the  original  arbitratorB 
and  umpire :  Beg,  v.  Manley  Smithy  63  L.  J.  Q.  B.  171 ;  and  the  provision  of 
sect.  23  as  to  a  jury  in  deifault  of  award  by  the  umpire  is  not  obligatory  in 
such  a  case :  S,  C, 

The  jurisdiction  of  the  arbitrator  or  umpire  is  confined  to  determining  the 
fact  of  dama^  and  the  amount  of  compensation,  and  does  not  enable  hun  to 
decide  what  is  or  is  not  actionable  damage :  Rhodes  y.  Airedale^  &c,  CommrSf 

1  0.  P.  D.  402 ;  B.  v.  L,  &  N.  W,  By,  Co,,  3  E.  &  B.  443 ;  Chapman  v.  Mon- 
THOuthshire  By,  Co,,  2  H.  &  N.  267 ;  Bradby  v.  SouthampUm  Bd.,  4  E.  &.  B. 
1014 ;  Be  East  London  By,  Co,,  Oliver's  claim,  24  Q.  B.  D.  607,  C.  A. ;  the 
question  of  right  to  compensation  being  tried  by  an  action  on  the  award : 
B,  C;  London  and  Blackwall  By,  Co,  v.  Cross,  31  Ch.  D.  354,  C.  A-; 
X.  <fe  jV;  W,  By,  Co,  V.  Walker,  (1900)  A.  0.  109;  which,  until  set  aside  by 
proper  process,  is  binding  in  the  Ooiui;,  and  cannot  be  reviewed  in  the  action : 
Caledonian  By,  Co,  v.  Turcan,  (1898)  A.  0.  256,  H.  L.  Sc. 

And  the  provisions  as  to  assessment  of  compensation  apply  where  mineials 
are  taken  under  the  Bailways  Clauses  Consolidation  Act,  1845  (8  &  9y.  c.  20), 
B.  78,  but  not  to  cases  of  damsige  to  working  imder  sect.  81,  the  &ct  of  damage 
being  a  question  to  be  determined  by  the  arbitrator  appointed  under  that 
section :  Beg,  v.  L,  &  N,  W,  By,  Co,,  (1894)  2  Q.  B.  512. 

Under  sect.  35  of  the  L.  C.  Act  it  is  the  duty  of  the  railway  oo.  to  take  np 
the  award,  and  if  they  fail  to  do  so  the  remedy  of  the  landowner  is  by  pre- 
rogative mandamus  to  compel  them  to  do  so :  Beg,  v.  L,  &  N,  W.  By,  Co,, 
(1894)  2  Q.  B.  512;  E,  Shrewsbury  v.  Wirral  Bailways  Committee,  (1895) 

2  Ch.  812;  L,  &  N,  W,  By,  Co.  v.  Walker,  (1900)  A.  C.  109,  H.  L.;  S.  C, 
(1899^  1  Q.  B.  921,  C.  A. ;  and  if  the  co.,  under  protest  on  the  ground  that 
the  dispute  is  not  the  proper  subject  of  arbitration  under  the  Act,  appoint  an 
arbitrator  and  join  in  the  arbitration,  their  duty  is  absolute  and  the  mandamus 
will  go,  notwithstanding  the  protest,  the  validity  of  the  award  being  a  matter 
for  subsequent  determination :  L,  &  N,  IF.  By,  Co,  v.  Walker,  sup, 

A  certiorari  to  quash  proceedings  for  compensation  will  not  be  granted 
after  the  time  for  setting  aside  the  award  has  been  allowed  to  expire :  Beg. 
V.  She^oard,  9  Q.  B.  D.  741,  C.  A  ;  5  Q.  B.  D.  179. 

Where  one  arbitrator  refused  or  neglected  for  seven  days  to  concur  in  the 
appointment  of 'an  umpire,  the  other  arbitrator,  imder  sect.  30,  could  proceed 
ex  parte  to  make  an  award,  and  the  previous  appointment  of  an  umpire  was 
not  a  condition  precedent  to  the  ex  parte  proceedings :  Shephard  v.  Cor^.  of 
Norwich,  30  Ch.  I).  553 ;  and  as  to  appointment  of  umpire  under  the  Arbitra- 
tion Act,  1889,  V,  sup.  Vol.  I.,  pp.  405,  406,  409. 

By  the  Eegulation  of  Bailways  Act,  1868  (31  &  32  V.  c.  119),  s.  41,  the 
parly  entitled  to  compensation  is  empowered  to  apply  to  the  Judge  of  any 
one  of  the  superior  Courts  of  common  law,  who  shall,  if  he  thinks  fit,  make 
an  order  for  trial  of  the  question  in  one  of  the  superior  Courts  upon  such 
terms  and  in  such  manner  as  to  him  shall  seem  fit,  and  the  proceedings  aie 
to  be  under  and  subject  to  the  control  and  jurisdiction  of  tine  Court  as  in 
ordinary  actions  therein. 

Under  this  section  the  question  to  be  tried  by  the  Judge  is  the  same  as 
that  previously  determined  oy  the  jury,  and  the  Court  has  no  jurisdiction  to 
determine  the  title  but  only  the  amount :  Be  East  London  By.  Co.,  Oliver's 
daim,  24  Q.  B.  D.  507,  C.  A. 

Unpaid  vendors,  though  the  compensation  has  been  determined,  are  not, 
until  the  title  has  been  made  out,  ** creditors"  within  sect.  82  of  the  Cos. 
Act,  1862,  competent  to  present  a  winding-up  petition:  Be  Milford  Docks  Co., 
Exp.  Lister,  23  Ch.  D.  292. 

Arbitration  under  Special  Act,"] — ^Where  a  special  Act  provides  for  a  refer- 
ence to  arbitration  of  "  any  difference  arising  as  to  rates,  and  no  difference 
has  arisen,  the  arbitrator  has  no  jurisdiction,  and  the  Court  retains  jurisdic- 
tion: L.  &  N,  W.  and  O.  W.  By,  Cos,  v.  Billington,  (1899)  A.  C.  79,  H.  L. 

COSTS  OF  ABBITRATTON. 

By  the  L.  C.  C.  Act,  1845,  s.  34,  the  costs  of  arbitrations  are  to  be  borne 
by  xhe  promoters,  unless  the  award  be  for  the  same  or  a  less  sum  than  they 
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may  have  offered,  when  each  party  shall  bear  his  own  costs,  and  those  of  the 
arbitrators  are  to  be  borne  equally. 

The  offer  must  be  made  before  or  at  the  time  of  the  appointment  of  the  arbi- 
trators: E,  Fitzhardtnge  v.  QloticesttTy  <fcc.  Canal  Co,,  h,  B.  7  Q.  B.  776;  not 
later :  Gray  v.  N,  E,  Ry,  Co.,  24  W.  B.  758 ;  and  tiiat  a  subsequent  offer, 
not  referring  to  the  previous  one,  cannot  be  treated  as  a  substituted  offer,  see 
Beg.  V.  Manley  SmitX  Re  Westfield,  12  Q.  B.  D.  481,  487. 

The  section  applies  to  an  offer  made  b}r  the  promoters  of  the  undertaking 
on  notice  under  sect.  38  of  their  intention  to  summon  a  jury,  and  such 
offer  is  not  abrogated  by  a  notice  by  the  claimant  under  sect.  23  of  his 
desire  to  have  the  compensation  settled  by  arbitration :  Lascelles  v.  Swansea 
School  Board,  69  L.  J.  Q.  B.  24. 

The  offer  must  relate  to  the  identical  subject-matter  in  respect  of  which  the 
award  was  made:  Miles  v.  Q.  W.  Ry.  Co.,  (1896)  2  Q.  B.  432,  0.  A. 

By  the  L.  C.  C.  Act,  1869,  s.  1,  such  costs  might,  if  either  party  required, 
be  taxed  as  between  the  parties  by  the  taxing  masters  of  (the  superior  Courts 
of  lawh  the  31  &  32  V.  c.  119,  s.  33,  and  apparently  the  30  &  31  V.  c.  127, 
8.  37,  Deing  repealed.  This  section  did  not  apply  to  arbitrations  embracing 
matters  not  subjects  of  arbitration  under  the  L.  C.  0.  Acts,  and  had,  it  seems, 
no  retrospective  operation :  Doulton  v.  Metrop.  Bd.  of  Wks.,  L.  B.  5  Q.  B. 
333 ;  nor  did  it  apply  where  one  party  agreed  to  pay  all  the  costs  of  the  arbi-- 
tration:  Womhwell  y.  Corp.  of  Bammy,  36  L.  T.  708. 

The  Court  had  no  jurisdiction  to  review  a  taxation  under  this  section: 
Qandhath  Charity  v.  N.  Staff.  Ry.  Co.,  3  Q.  B.  D.  1 ;  or  under  the  L.  C.  C.  Act, 
1846,  s.  52 :  Owen  v.  L,  &  N.  }t.  Ry.  Co.,  L.  B.  3  Q.  B.  54 ;  and  there  was  no 
appeal  from  a  decision  of  the  taxing  master  disallowing  costs  as  not  being 
coBts  in  the  arbitration:  E.  Shrewsbury  v.  Wirral  Railways  Committee, 
(1895)  2  Ch.  812,  C.  A. ;  secus,  in  the  case  of  a  taxation  under  sect.  83 :  Sand^ 
bach  Charity  v.  N.  Staff.  Ry.  Co.,  3  Q.  B.  D.  5. 

Bv  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895  (58  &  59  V.  c.  11),  s.  1 
of  tne  L.  C.  C.  Act,  1869,  is  repealed,  and  it  is  enacted  that  ''where  under 
tho  Lands  Clauses  Consolidation  Act,  1845,  or  any  Act  incorporating  the 
same,  any  question  of  disputed  compensation  is  determined  by  tae  verdict  of 
a  jury,  or  by  arbitration,  the  costs  of  and  incidental  to  the  inquiry  or  to  the 
arbitration  and  award  (as  the  case  may  be),  shall,  if  either  party  so  requires, 
be  taxed  and  settled  as  between  the  parties  by  one  of  the  masters  of  the 
Supreme  Court,  and  such  fees  shall  be  taken  in  respect  of  the  taxation  as 
may  be  fixed  in  pursuance  of  the  enactments  relating  to  the  fees  to  be  taken 
in  the  ofBoes  of  those  masters ;  and  all  those  enactments  (including  the  enact- 
ments relating  to  ihe  taldng  of  fees  by  means  of  stamps)  shall  extend  to  the 
fees  in  respect  of  such  taxation." 

The  Court  of  Appeal  has  power  under  the  Arbitration  Act,  1889  ^52  &  53 
V.  c.  49),  to  deal  with  the  costs  of  an  appeal  on  an  award  stated  in  the  form 
of  a  speoal  case  for  the  opinion  of  the  Court  {Re  HoUiday  and  the  Mayor  of 
Wakefield  (20  Q.  B.  D.  699 ;  (1891)  A.  C.  81)  no  longer  applying  in  such  a 
case) :  Re  Gonty  and  M.  8.  <t  L.  Ry.  Co.,  (1896)  2  Q.  B.  439,  C.  A. 

Costs  awarded  to  the  owner  and  taxed  are  pa^ble  within  a  reasonable 
time,  and  execution  of  the  conveyance  is  not  a  conmtion  precedent  to  the  right 
to  payment:  Capell  v.  O.  W.  Ry.  Co.,  11  Q.  B.  D.  345,  C.  A. ;  9  Q.  B.  D. 
459. 

Where,  owing  to  the  death  of  the  umpire  before  making  his  award,  the 
parties  agree  to  submit  the  arbitration  to  a  sole  arbitrator,  the  right  of  the 
undowner  to  have  all  the  taxed  costs  from  the  initiation  of  the  arbitration 
remains  unaffected:  Reg.  v.  Manley  Smith,  63  L.  J.  Q.  B.  171. 

If  in  an  arbitration  under  the  Act  as  to  the  price  of  land,  the  landowner 
takes  up  the  award,  and  pays  the  arbitrator  his  costs,  he  cannot  recover  such 
coets  from  the  co. :  E»  Shrewsbury  v.  Wirral  Railways  Committee,  (1895) 
2  Ch.  812,  C.  A. 

The  general  provisions  apply  under  a  special  Act  which,  without  expressly 
varying  them,  adopts  a  different  form  oz  proceeding;  and  though  costs  are 
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not  awarded  expressly,  the  claimant  can  recoTer  them  by  action,  tfaou^  nn- 
taxed :  Met,  Diet.  Ry,  Co.  v.  Sharpe^  5  App.  Ca.  425. 

Hie  claimant  is  entitled  to  the  costs  of  an  inquiry  aboxtiye  by  Teaaon  of 
misdirection  of  the  jury :  Beg,  v.  N,  London  By.  Co.,  51  L.  J.  Q.  B.  241 ; 
30  W.  R.  272. 

In  the  case  of  compulsory  purchases  by  a  local  board,  the  procedure  and 
costs  are  governed  by  tiie  L.  C.  C.  Acts,  and  not  by  the  Public  Health  Act» 
1875  (38  &  39  V.  c.  55),  ss.  179,  180 ;  Exp,  Bayner,  3  Q.  B.  D.  446. 

As  to  arbitrations  generally,  see  Vol.  I.  Chap.  XXYI. ;  and  under  the 
L.  C.  C.  Acts,  Browne,  Bailways,  1 51  ef  $eq. 


ASSESSMENT  OF  COMPEKSATIOX  BY  OOUKT. 

Where  a  statute  confers  a  right  to  do  acts  causina;  damage,  and  proTidee  a 
special  tribunal  for  assessing  compensation,  and  such  tribunal  ceases  to  exietk 
a  person  damaged  is  entitled  to  have  the  compensation  assessed  in  an  actioQ 
in  the  High  Court:  BentUyY.  M,  S.  &  L.  By.  Co.,  (1891)  3  Ch,  222,  tup. 
Form  1,  p.  2409, 


3.  Company  to  purchase  whole  Property — Inquiry  as  to  Title — 

Sect.  92. 

Declabe  that  the  Defts,  the  L.  C.  and  D.  By.  Co.,  are  boimd  to 
purchase  the  whole  of  the  copyhold  premises  to  which  the  Pit  M.  was 
admitted  tenant  on  the  &c.,  and  which  premises  are  comprised  in  the 
indenture  of  lease,  dated  &c.,  in  the  pleadings  mentioned,  and  that 
the  Pits  are  not  bound  to  sell  a  part  of  the  said  premises  to  the 
CO.,  they  being  able  and  wiUing  to  sell  and  make  a  good  title  to  tlie 
whole  thereof ;  And  Let  an  inquiry  be  made  whether  a  good  tide  can 
be  made  to  the  said  premises. — ^Adjourn  further  oonsideratiiMi. — 
Liberty  to  apply. — Marson  v.  L.  C.  ^  D,  By.  Co.,  V.-C.  O.,  1  Maj» 
1868,  B.  1284  ;  6  Eq.  101 ;  Richards  y.  Swansea  Improvements,  j-e.  Cb., 
C.  A.,  25  June,  1878,  B.  1337 ;  9  Ch.  D.  425,  C.  A. 


For  the  order  on  further  consideration  enforcing  the  above  order  by 

pelling  the  co.  to  take  all  proper  and  necessary  proceedings  under  the  Art, 
Bee  Marson  v.  L,  C,  &  D.  By,  Co,,  V.-C.  J.,  26  Feb.  1869,  B.  471 ;  7  Eq.  MS- 


NOTES. 


By  sect.  92,  no  })arty  shall  at  any  time  be  required  to  sell  or  convey  to  tibs 
promoters  a  part  only  of  any  house,  or  other  buildinfi^  or  manufactory,  if  sock 
party  be  willing  or  able  to  sell  or  convey  the  whole  tnereof. 

The  word  *'  house  "  in  this  section  includes  ever3rthing  that  would  pass  br 
a  conveyance  of  the  house :  Grosvei^or  v.  Hampetead  By.  Co,,  1  D.  &  J.  446*: 
St.  Thomases  Hosp.  v.  Charing  Cross  By.  Co.,  1  J.  &  U.  400,  404 ;  9  W.  K, 
411 ;  see  also  Fergusson  v.  L,  B,  4?  S,  0,  By.  Co.,  38  Beav.  103;  3  D.  J.  &  S^ 
653 ;  Pidling  v.  L,  C.  A  D.  By.  Co.,  33  Beav.  644 ;  3  D.  J.  &  8.  661  ;  see  aljo 
Bichards  y.  Swansea,  <fcc.  Co.,  9  Ch.  D.  425,  C.  A.;  Barnes  v.  Southsea  JSW. 
Co.,  27  Ch.  D.  536;  Kcrford  v.  Seacombe,  &c.  By.,  57  L.  J.  Ch.  270;  58  L.  T. 
445 ;  36  W.  B.  431 ;  W.  N.  (88)  11. 

The   following  have  been  held  to  be  parts  of  a  *< house*'  within 
section ; — 
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—  garden  and  curtilage,  as  being  of  necessity,  and  not  for  pleasure 
merely :  see  FerguMon  v.  L,  B,  &  S.  C  lif/.  Co,,  3  D.  J.  &  S.  653,  659; 

—  land  treated  as  passing  by  every  demise  of  a  public-bouse  since  1802, 
and  fumisbing  tbe  only  means  of  approacb  for  vebicles  to  the  front  door : 
MarsoH  v.  L,  C,  &  Z>.  My.  Co.,  6  Eq.  101,  Form  2,  sup, ; 

—  tbe  last  of  a  series  of  gardens  separated  by  walls,  but  connected  by  a 
walk  passing  throt^b  doors  in  tbe  walls :  Jlewson  v.  L.  d&  5.  W,  Ry.  (Jo,y 
8W.  li.  467;  2  L.  T.  369; 

—  land  intended  to  be  laid  out  as  gardens  for  unfinished  houses :  Alex- 
ander V.  Crystal  Palace  Ry,  Co,,  30  Beav.  556;  and  see  Groavenor  v.  Ilamp- 
sUad  Ry,  Co,,  1  D.  &  J.  446 ; 

—  a  small  portion  of  garden  essential  to  the  enjoyment  of  a  house :  Cole  y. 
West  Land.  <fec.  Ry.  Co.,  27  Beav.  242; 

—  a  paddock  and  roadway  in  the  rear  of  tbe  garden,  and  convenient  for 
the  enjoyment  of  the  house :  Barnes  v.  Southsea  Ry.  Co.,  27  Ch.  D.  536;  Low 
v.  Staines  Reservoir  Committee,  64  J.  P.  212,  C.  A. ; 

—  land  and  greenhouses  held  with  a  bouse  and  partly  used  for  trade  pur- 
poses, and  proposed  to  be  taken  without  actually  touching  the  house :  Salter 
V.  Metn.  Dist.  Ry.  Co.,  9  Eq.  432; 

—  two  separate  houses  with  internal  communication,  and  used  together  as 
one:  Siegenbtrg  v.  Met.  Dist.  Ry,  Co.,  49  L.  T.  554 ;  32  W.  R.  333  ; 

—  a  cottage  subsequently  accjuired  and  connected,  and  used  bon^  fide  as  a 
continuous  structure,  with  busmess  and  manufacturing  premises:  Richards 
V.  Swansea,  &c.  Co.,  9  Ch.  D.  425,  C.  A. ;  26  W.  E.  764 ; 

—  a  cottage,  beneath  whieb  the  co.  had  run  a  tunnel,  and  land  Ijixig 
between  the  cottage  and  a  road:  Falkner  v.  Somerset  and  Dorset  Ry.  Co., 
16  Ea.  458 ; 

—  out  not  a  field  held  with  such  cottage  and  used  as  a  market  garden  : 
a*  C ; 

—  nor  stables,  &o.  used  with,  but  acquired  separately  from  tbe  house,  and 
Bituate  on  the  other  side  of  a  road :  Ker/ord  v.  Stacornbe,  &c.  Ry.,  57  L.  J.  Ch. 
270 ;  68  L.  T.  445 ;  36  W.  B.  431 ;  W.  N.  (88)  11 ; 

—  nor  land  necessary  for  the  personal  convenience  of  the  occupier,  but 
not  for  the  convenient  occupation  of  the  house,  as  in  the  case  of  a  field 
and  outbuildings  occupied  with  a  house  and  other  lands,  but  separated  from 
them  by  a  road :  Steele  v.  Midland  Ry,  Co.,  1  Ch.  275;  see  also  Pulling  v. 
L.  C.  <fc  D.  Ry.  Co.,  3  D.  J.  &  S.  653;  Fergtisson  v.  L.  B.  &  S.  C.  Ry.  Co,,  3 
D.  J.  &  S.  661. 

Semi-detached  houses  did  not  constitute  one  house  within  the  section: 
Harvie  v.  S.  Devon  Ry,  Co.,  23  W.  R  202 ;  32  L.  T.  1. 

Where  A.,  having  at  the  time  of  the  notice  to  treat  only  a  contingent 
light  to  a  meadow,  subsequently  acquired  and  annexed  it  to  the  house,  it 
was  held  not  to  be  part  of  the  house :  Chambers  v.  X.  C.  ds  D.  Ry.  Co.,  11 
W.  B.  479;  1  N.  E.  617;  8  L.  T.  236. 

And  the  words  **  ]^rt  of  any  house  "  are  limited  to  houses  in  existence  at 
the  time  of  the  notice  to  treat,  and  do  not  include  buildings  the  erection 
of  which  is  subsequently  commenced:  Littler  v.  Rhyl,  &c.  Commrs.,  W.  N. 
(78)219. 

The  following  have  been  held  to  be  parts  of  a  ''  manufactory  "  within  the 
flection: — 

—  weir,  goit,  and  mill-house,  where  water  power  was  used :  Fumiss  v. 
Midland  Ry.  Co.,  6  Eq.  473 ; 

—  cottages  used  as  warehouses  and  separated  from  the  manufactoiy  by  a 
Toad :  Spaekman  v.  O.  W.  Ry,  Co.,  1  Jur.  N.  S.  790;  or  by  a  yard:  see  Richards 
▼.  Swansea,  &c.  Co.,  9  Ch.  D,  425,  C.  A. ; 

—  a  dwelling-house  of  which  a  portion  was  used  for  the  same  purposes  as 
the  adjoining  buildings  of  a  manufactory :  Brook  v.  Manchester,  Sheffield  Jb 
Zin/xiinshire  Ry.  Co.,  (1895)  2  Ch.  571 ; 

—  land  included  in  tiie  same  waU  with  tinplate  works,  and  used^  for  the 
deposit  of  ashes :  Sparrow  v.  Oxford,  &c.  Ry.  Co.,  2  D.  M.  &  G.  94 ;  in  which 
case  it  was  said  that  the  co.  could  not  make  a  tunnel  under  it :  lb.  108 ; 

—  trade  fixtures:  Oibson  v.  Hammersmith,  <S:c.  Ry.  Co.,  2  Dr.  &  S.  603 ; 

—  but  not  the  totshop  or  sorting-house  of  a  dustman :  Reddin  y.  Metn.  Bd* 
€tf  Works,  4  D.  P.  &  J.  632; 

—  nor  a  house  in  which  tea,  stored,  blended  and  milled  elsewhere,  was 
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packed  and  delivered  to  cust<Hners :  Benington  y.  Metn,  Bd.  of  IFoHbs,  M 
L.  T.  837 ; 

—  and  that  ** manufacture"  means  producing  something  new  from  raw 
material,  see  Beiiington  y.  Metn,  Bd,  of  Works,  sup. 

Throwing  an  arch  oyer  a  i)ortion  of  a  manufactory,  so  as  to  interfere  with 
the  Ught  and  air  essential  to  the  business,  was  held  to  be  taking  a  part  of  the 
mani]9actory  within  s.  92 :  Pinchin  y.  L,  &  Bkuskwall  Ry.  Co,y  1  K.  &  J.  54 ; 
but  this  was  doubted  on  appeal :  8,  C,  5  D.  M.  &  G.  851 :  and  see  (?.  If'. 
By,  Co,  V.  SwindoHy  &c.  By,  Co,,  22  Ch.  D.  677,  C.  A. ;  affd.  H.L.  9  App.Ca. 
787,  where  the  right  to  maJLC  a  bridge  and  tunnel  was  held  not  to  be  *'  land" 
within  the  meaning  of  the  L.  C.  C.  Act,  s.  16. 

A  CO.  taking  a  part  within  the  section  are  bound  to  take  the  whole,  but  not 
a  portion  only,  of  the  rest  of  the  property :  FtUling  y.  L.  C.  Jk  D.  By.  Co.,  33 
Beay.  644 ;  3  D.  J.  &  S.  661,  668. 

A  termor  is  entitled  to  the  benefit  of  the  section,  though  his  option  wiU  not 
affect  the  owner  of  the  fee :  8,  C,  3  D.  J.  &  S.  667. 

Where  a  counter-notice  had  been  served  on  the  co.  under  the  section,  tiie 
CO.  were  bound  to  pay  into  Court  the  value  of  the  whole  property  before 
taking  possession  under  s.  85 :  Oilea  v.  L,  C,  <k  D,  By.  Co,y  1  Dr.  &  Sm.  406L 

The  counter-notice  need  not  specify  the  particular  ground  on  which,  the 
owner  of  the  property  claims  to  bring  his  case  within  s.  92 :  RichardB  v. 
Swansea,  &c,  Co,,  9  Ch.  D.  425,  433,  C.  A. 

An  offer  made  by  the  owner  to  sell  a  part  of  a  house  at  a  sum  named  does 
not,  if  refused  by  tne  co.,  preclude  the  owner  from  asserting  his  rights 
the  section  :  Gardner  v.  Cnaring  Cross  By,  Co,,  2  J.  &  H.  248. 

As  to  the  course  to  be  adopted  to  enforce  an  order  under  the  sectiosi, 
Marson  v.  L,  C,  <fe  D,  Ry,  Co,,  7  Eq.  546;  8,  C,  Form  2,  sup.  p.  2414. 

A  CO.  who  had  verbally  agreed  by  their  surveyor,  but  afterwards  refoeed, 
and  resisted  proceedings  to  compel  them,  to  tase  the  whole  property  under 
the  section,  had  to  pay  all  the  costs :  Binney  v.  The  Hammersmith  and  CUy 
By,  Co,,  9  Jut.  N.  S.  773 ;  8  L.  T.  161. 

It  seems  a  charity,  having  obtained  the  sanction  of  the  Charity  Coounis^ 
may  be  *'  willing  and  able  to  convey,"  within  the  meaning  of  s.  92,  without 
a  special  Act:  St,  Thomas's  JIosp,  v.  Charing  Cross  By,  Co,,  IJ,  AIL  400. 

In  the  case  of  street  improvements  under  51  G.  m.  c  xxix.,  the  Comnns. 
of  Sewers  have  power  to  take  part  compulsorily,  their  power  not  beia^ 
limited  to  taking  the  whole :  Oard  v.  Commrs,  of  Stwers,  28  Ch.  D.  486,  C.  A^ 
but  they  have  no  power  to  take  more  than  the  part  actually  required,  even 
though  the  removal  of  that  part  would  destroy  the  identity  of  the  house  as  a 
whole :  Aldis  v.  London  Corp,,  (1899)  2  Ch.  169. 

Where,  upon  notice  being  given  under  s.  92,  the  ori^al  notice  to  treat  is 
withdrawn,  the  co.  are  in  the  same  position  as  if  no  notice  had  been  given  and 
may  give  a  second  or  third  notice,  provided  their  compulsory  powers  endure : 
Aehton  Vale  Iron  Co,  v.  Bristol  Corp,,  (1901)  1  Ch.  591,  C.  A. 


4.  Appointment  of  Guardian  for  the  purposes  of  selling  and  evmcvym^ 
an  Infanfs  Estate  under  the  Lands  Clauses  Consolidation 


Upon  the  application  of  B.  &c.  {infants)  by  G.  their  next 
and  upon  hearing  the  solrs  for  the  applicants  and  for  H.,  and  npoa 
reading  &c.,  Let  the  said  G.  be  appointed  the  guardian  of  the  in&nt 
applicants  for  the  purpose  of  selling  and  agreeing  to  sell,  and  ol 
conveying  to  the  M.  D.  By.  Go.  pursuant  to  the  M.  D.  Act,  and  p«ir- 
Buant  to  the  Lands  Clauses  Consolidation  Acts,  1845,  1860  and  1869, 
the  estate  and  interest  of  the  applicants,  which  the  said  co.  have  by 
virtue  of  their  said  Act  power  to  take,  and  have  g^ven  notice  to  take^ 
for  the  purpose  of  their  said  Act,  of  and  in  the  freehold  meaauage 
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premises  known  as  &c.,  deyised  by  the  will  of  the  testator  H.,  and  for 
all  other  purposes  for  which  a  guardian  is  required  under  and  by 
▼irtue  of  the  Lands  Clauses  Consolidation  Acts,  1845,  1860  and  1869, 
to  carry  the  said  sale  into  efiEect. — Re  Billing e^  Y.-C.  B.  at  Chambers, 
2  December,  1882,  A.  2212. 

For  form  of  application,  see  D.  0.  F.  1116. 


Section  H. — ^Payment  into  Court — ^Deduction  for  Injury — 

Interim  Investment. 

1.  Interim  Investment — Interest  to  be  paid  to  Tenant  for  Life — 

Sect.  70. 

Ufoh  the  application  &c.,  Let  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Schedule  hereto,  the  said  A.  by  his  solr  undertaking  to 
pay  the  brokerage  (and  other  charges  :  t^.  inf,  note)  on  the  investment 
thereby  directed. — Costs  to  be  taxed  &c.  and  paid  by  the  co. — [Form  1, 
p.  2456.] 

{Insert  in  Payment  Schedule,) 


Ftftieokn  of  Fftyme&tB,  Tmnftf en, 

Payees  or  Transferees, 
or  seponte  Aooounts. 

Amoonts. 

or  oUmt  Opentioxis  ordered. 

Money. 

Secozlties. 

Inrest  cash  in  (New  Coniiolfl,  or 
other  iH9€9tment)  without   de- 
ducting brokerage  {and  other 
charges:  v,  inf.,  note)  to  the 
ledger    credit    mentioned    in 
second  oolomn. 

PftT  interest  as  it  acemes  doring 
file   of  payee  on  saoh  (New 
Conaols,  or  other  invmiment)  or 
vntQ  farther  order. 

Exp.  The  —  Rail,  Co,    The 
account  of  the  estates  de- 
▼ised  by  the  will  of  A.  A. 
[or  comprised  in,  or  sub- 
leot  to  the  trusts  of  the 
mdenture  of  settlement, 
dated  &o.,  made  &o.]. 

Applioant  A.  (life  tenant). 

£    s,  d, 
1,700  0  0 

£    8.  d. 

Re  GaseUe,  Buckley,  J.,  17  Jan.  1901,  A.  213 ;  (1901)  1  Ch.  923.. 

The  practice  is  for  the  whole  purchase-money  paid  in  by  a  railway  co.  to  be 
laid  out  in  stock,  without  deducting  brokerage  and  other  charges  (if  any),  or 
to  sell  stock  without  charging  brokerage  or  other  charges,  the  appUcant 
undertaHng  to  pay  such  brokerage  and  charts,  and  he  charges  the  co.  for 
the  same  in  his  costs  without  any  special  direction  respecting  it. 

The  expression  *'  other  charges ''  is  applicable  where  the  investment  is  made, 
as  it  may  be,  under  the  eztondod  powers  of  the  Court  (see  Re  Gaselee,  (1901} 
1  Ch.  923;  Form  1,  aup,)  in  investments  other  than  Now  Consols  or  real 
securities,  and  covers  (1)  increased  brokerage,  and  (2)  stamp  and  registiation 
duties,  if  payable. 

For  form  of  application,  see  D.  C.  F.  1112. 
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2.  T/ie  like — Interest  paid  to  Incumbent^  for  Churchwardens^  as 

Chanty  Trustees— Sect.  70. 

TJfon  the  application  &c.,  Let  the  funds  in  Court  be  dealt  with  u 
directed  in  the  Schedule  hereto,  the  applicant  the  Rev.  T.  by  hts  u^ 
undertaking  &c.  [Form  1,  supJ] ;  And  it  is  ordered  that  the  interest  in 
the  said  schedule  mentioned  be  by  the  applicant  the  Rev.  T.  or  sudi 
incumbent  in  the  said  schedule  mentioned  paid  over  to  the  church- 
wardens for  the  time  being  of  the  said  parish  of  —  and  applied  bj 
them  according  to  the  above-mentioned  bequest. — Costs  to  be  taxed 
and  paid  by  the  co. — [Form  1,  p.  2456.] 

{Insert  in  Payment  Schedule,) 


Fftjees  or  TVuuf erees, 
or  separate  Aooounts. 

J^XBOVBUL 

ParticQlan  of  Payments,  lYaasf  en, 

or  other  OpeiatiODS  ordered. 

Moner.     'SeoBiln. 

Invest  cash  in  (New  Consols,  or 
other  investment)  without  de- 
ducting brokeragfe  {and  other 
eharffes:  v.  inf.,  note)  to  the 
ledger  credit  mentioned  in  the 
seoond  oolumn. 

Fay  interest  as  it  accrues  on  such 
(New  Consols,  or  other  invest- 
ment) until  further  order. 

£xp.  The  —  Bail.  Co.    The 
charitable  bequest  of  B. 
to  the  churchwardens  and 
overseers  of  the  poor  of 
the  parish  of  — . 

Applicant  the  Bev.  T.,  as 
incumbent   of    the   said 
parish  of  — ,  and  to  his 
successors  the  incumbents 
of  the  said  parish  for  the 
time  being. 

£    «.  d. 
1,700  0  0 

£     M,  d. 

\ 

1 

—See  He  Brooks,  V.-C.  K.,  21  Jan.  1853,  A.  449;  Be  Pearee^  24  Bear. 
491 ;  Pe  Urguhart,  24  Jan.  1875,  B.  459. 

The  form  has  been  re-drawn  to  suit  S.  C.  F.  B. 


3.  Interim  Inrestment  in  Real  Secttrities — Sect.  70. 


Upon  the  application  &c.,  And  the  Judge  having  approred  of  the 
mortgage  of  the  hereditaments  known  as  \_Descrtbe  them  skarthf\ 
in  the  summons  mentioned  as  a  fit  and  proper  mortgage  vhereiii  to 
invest  the  sum  of  £1,500  to  be  raised  as  in  the  Payment  Schedule 
hereto  mentioned,  and  having  approved  of  the  title  to  the  said  here- 
ditaments, and  an  indenture  having  been  settled  and  approved  by  die 
Judge  as  a  fit  and  proper  mortgage  of  the  said  hereditaments  conaistiBg 
of  an  indenture  intended  to  be  made  between  A.  of  the  one  park  and 
B.  of  the  other  part,  to  be  executed  as  therein  mentioned,  and  whkh 
indenture  is  identified  by  the  signature  of  the  Master  in  the  maz^in  ol 
the  engrossment  thereof ;  It  is  ordered  that  upon  the  due  execution  oi 
the  said  indenture  by  the  said  A.  and  B.  respectively  being  Teiified  hj 
affidavit,  the  funds  in  Court  be  dealt  with  as  directed  in  the  PmjniMt 
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Schedule  hereto  without  deducting  brokerage  {or  other  charges)^  the 
applicants  by  their  sobs  undertaking  to  pay  the  same  to  the  Chancery 
broker. 

{Insert  in  Payment  Schedule.) 


Upon  the  ezecation  by  A.  and  B. 
of  the  iudentare  ox  mortgage 
made  between  A.  of  the  one 
part  and  B.  of  the  other  part, 
which  is  identified  by  the 
aignatnre  of  Master  C.  in  the 
margin  of  the  engroflsment 
thereof  as  mentioned  in  this 
order,  being  rerified  by  affi- 
darit — 
Pay  oash 


£    s.  d. 


This  fonn  has  been  re-drawn  to  confonn  with  S.  C.  P.  B.  and  to  present 
practice  in  Chambers  under  0.  ly,  2  (7). 


4.  Inquiry  as  to  Compensation  t-o  Tenant  for  Life  for  Injury  ^  8fc.^ 

out  of  the  Fund-Sect.  73. 

Upon  the  petition  &c.,  Let  an  inquiry  be  made  whether  any  and 
what  portion  of  the  £ —  cash  in  Court,  mentioned  in  the  payment 
schedule  hereto,  or  the  New  Consols  to  be  purchased  therewith  as 
directed  by  the  said  schedule,  ought  to  be  allotted,  pursuant  to  the 
73rd  section  of  the  Lands  Clauses  Consolidation  Act,  1 845,  to  the  Petr 
Xi.»  the  tenant  for  life  in  the  petition  named,  as  compensation  for  any 
expenses,  injury,  inconvenience,  or  annoyance,  which  he  may  be  con- 
sidered to  have  sustained,  independently  of  the  actual  value  of  the 
lands  as  taken,  and  of  the  damage  occasioned  to  the  lands  held  there- 
with, by  reason  of  the  taking  of  the  lands  and  the  making  of  the  works 
in  the  petition  mentioned ;  Adjourn  further  consideration  of  petition. — 
Xe  South  Devon^  ^c.  Railway ;  Exp,  Massey  Lopes,  M.  B.,  4  May, 
1861,  B.  921. 

The  word  "expenses"  does  not  occur  in  sect.  73,  and  in  Re  Smith  Devon 
Hy.  Co,,  8up,t  the  petition  was  amended  by  making  a  caeo  for  the  payment 
of  certain  costs,  charges,  and  expenses  not  payable  by  the  co.,  and  the 
inquiry  therefore  included  expenses:  eee  Beg.  Min.,  4th  May,  1861,  fo.  61. 
The  better  form  would  be  **  including  any  expenses  properly  incurred  by  the 
Petr  in  relation  to  the  said  lands,  not  payable  by  the  said  co.,"  after  the 
'Words  of  sect.  73,  as  in  the  following  form. 


5.  Another  Form — Sect,  73. 

Upov  the  petition  &c.,  Let  an  inquiry  be  made  whether  any  and 
^vrhat  portion  of  the  £ —  cash  in  Court,  mentioned  in  the  pa3rment 
•chedulo  hereto,  or  the  New  Consols  to  be  purchased  therewith  as 
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directed  by  the  said  schedale,  ought  to  be  allotted  pursnant  to  tlie  73id 
section  of  the  L.  C.  0.  Act,  1845,  to  the  Petr  A.,  the  tenant  for  life  in 
the  petition  named,  for  his  own  use  as  compensation  for  any  injioyi 
inconyenience,  or  annoyance  which  he  may  be  eonsidered  to  haTe  sus- 
tained, independently  of  the  actual  value  of  the  lands  taken,  and  of 
the  damage  occasioned  to  the  lands  held  therewith,  by  reason  of  tibe 
taking  of  the  lands  and  the  making  of  the  works  in  the  petition  men- 
tioned, including  any  expenses  properly  incurred  by  the  Petr  it 
relation  to  the  said  lands  not  payable  by  the  said  B.  Bailway  Oo. 


6.  Part  of  Compensation  Money  paid  to  Incumbent  Jbr  If^ry^  4^*.— 
Interim  Inve^ment  of  Residue  in  Stodc — Interest  to  be  Paid  k 
Petitioner  and  his  Successors — Sects,  70,  73. 
Same  as  Form  1,  sup. 


{Insert  in  Payment  Schedule.) 


Pay  cash 


Invest  cash  in  (New  Consols,  or 
other  investment)  without  de- 
ducting brokerage  (and  other 
charges  :  v,  sup.  p.  2417)  to  the 
ledger  credit  mentioned  in  the 
second  column. 

Fay  interest  as  it  aoomes  on  snob 
(Sew  Consols,  ^.)  until  fmther 
order. 


AppUoant  the  Ber.  W.,  of 
&c. 

Exp.  The  —  JEUtil.  Oo.  The 
account  of  the  incumbent 
of  the  rectCoy  and  parish 
church  of  — . 


Applicant  the  Bev.  W.,  as 
rector  of  the  paziah  of  — , 
and  to  his  suocessora  the 
rectors  of  the  said  paziah 
for  the  time  being. 


£      9.  d. 
750    0    0 


250    0    0 


£   $.1 


—See  Eap.  Hector  of  DayUsford,  V.-O.  S.,  6  March,  1853,  B-  840. 

This  order  has  been  redrawn  to  suit  S.  C.  F.  R. 

For  (n:ders  as  to  investment  and  payment  of  interest  to  a  dean  and  chapfar 
and  their  successors,  see  Exp.  Dean,  &c.  of  Ely,  V.-C.  W.,  29  July,  185^ 
A.  1407 ;  and  to  the  master,  fellows,  and  scholars  of  a  college  and  ^bfft 
successors,  Eixp.  Sidney  Sussex  College,  Y.-G.  S.,  6  June,  185d»  B.  101& 


7.  Inquiries  as  to  Right  of  Tenant  for  Life  to  Equivalent  for  SopttUia 
on  Brick  Earthy  and  Fines  of  Copyholds — Payment  to  kim  cf 
Compensation  for  temporary  Occupation  and  Injury — Sects.  69, 
70,  73. 

1 .  Inquiby  whether  the  Petr,  as  tenant  for  life  of  the  manor  of  E. 
and  of  the  freehold  lands  in  the  petition  mentioned,  is  entitled  to  SBJ 
royalty  upon  the  bricks  made  from  the  day  of  the  freehold  lasis 
purchased  by  the  railway  oo.,  as  in  the  petition  mentLoned,  and,  if  ^ 
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what  is  the  proportion  of  the  sum  of  £11,050,  part  of  the  £11,700 
cash  in  Court  to  the  credit  of  &c.,  which  represents  the  amount  of 
such  royalty;  2.  Inquiry  whether,  under  the  circumstances  in  the 
petition  mentioned,  any  fines  or  fees  would  have  become  due  and  pay- 
able pursuant  to  the  3rd  section  of  the  Copyhold  Act,  1894,  from  the 
copyholders  in  the  petition  named,  and  whether  the  Petr,  as  such 
tenant  for  life  as  aforesaid,  is  entitled  to  such  fines  or  fees  (if  any)  as 
aforesaid,  and  if  so  what  is  the  proportion  of  the  said  sum  of  £11,050 
cash,  which  represents  the  amount  of  such  fines  or  fees. — ^And  it  is 
ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto,  the  Petrs  by  their  counsel  undertaking  to  pay  to  the 
Ghancery  broker  the  brokerage  (and  other  charges,  t^.  sup.  p.  2417)  on 
the  investment  thereby  directed. — ^Adjourn  further  hearing  of  petition. 

{Insert  in  Payment  Schedule.) 


Bay  OMh  (bemg  £450  and  £200, 
amonnto  paid  as  in  thejpetition 
mentJcmed  by  the  —  luulway 
Co.  for  temporary  oocnpation 
and  tempoiaxy  injuiy,  and  for 
aand). 

Invest  cash  in  (New  Conao1«,  or 
other  %H9f»tmerU)  without  de- 
ducting brokerage  {and  other 
charges:  v.  Bup.  p.  2417). 

Pay  interest  as  it  accrues  on  such 
(Sew  Consols,  %c.)  during  life 
of  pajee  or  until  further 
Older. 


The  Petr  W.,  of  ftc. 


ff  t 


•  •  •  • 


The  Petr  W.,  of  ftc. 


£     «.  d. 

660    0    0 


11,060    0    0 


£    t.  i. 


— See  Re  Sir  T.M.  Wilson's  Estate  and  the  Hampstead^  Sfc.  Ry.  Cb.,y.-0. 
W.,  29  July  1861,  B.  2168 ;  1  J.  &  H.  619 ;  3  D.  J.  &  8.  410. 

The  Fonn  has  been  redrawn  to  confonn  to  S.  C.  F.  B.  and  the  Copyhold 
Act,  1894. 


KOTES. 
PATICXNT  nriO  00T7BT— INITTBT  TO  TENAITT  FOR  UFE—SEOTS.  69,  70,  73. 

By  the  Lands  Clauses  ConsoHdation  Act,  1845,  s.  69,  purchase-money  or 
compensation  payable  in  respect  of  lands,  or  of  permanent  damage  to  lands, 
to  parties  under  disability,  or  haying  a  partial  or  qualified  interest,  and  not 
entitled  to  seU  except  imder  the  said  Act,  or  the  special  Act,  if  amounting 
to  or  exceeding  200/.,  is  to  be  deposited  with  the  Accountant-Cbneral  of  the 
Gourt  of  Chancery  (now  the  Chancery  Pa3nnaster :  see  Vol.  I.,  aup.  p.  207), 
to  the  account  of  the  promoters  of  the  imdertaking  (v.  tn/.);  and  to  remain 
BO  deposited  until  applied  in  either  of  the  modes  in  the  section  specified :  see 
Beet  III.,  •'Application  of  Fund  in  Coxtbt,"  inf.  p.  2424. 

By  S.  C.  F.  B.  r.  39,  money  paid  into  Court  pursuant  to  sect  69  is  to 
he  placed  in  the  books  at  the  Pay  OfiElce  to  the  credit  of  '*  Exp.  the  promoters 
of  the  undertaking,  In  the  matter  of  the  special  Act "  (citing  it) ;  and  some 
words  are  to  be  added  in  each  case  briefly  expressive  of  the  nature  of  the 
to  seU  and  convey,  by  zeoson  of  wnioh  the  money  shall  be  so  paid 


2422    Lands  Clauses  Consolidation  Ads,  1 845,  6fc.  [c.  un. 

in,  as  stated  in  tho  request  for  the  direction  for  the  lodgment.  Moneypud 
into  Court  under  sect.  69  is  within  the  exceptions  of  r.  77  of  the  S.  CF.  & 
as  to  placing  money  in  Court  on  deposit. 

The  interim  investment  of  money  paid  in  imder  sect  60.  is  proTided  for  by 
sect.  70 :  see  note,  tw/. 

By  sect.  71,  if  the  money  is  under  200Z.  and  exceeds  20^,  it  may  either  be 
paid  into  Court,  and  applied  as  directed  by  sect.  69  with  respect  to  sums 
amounting  to  or  exceedmg  200/.,  or  be  paid  to  two  trustees  to  be  nominated 
in  writing  by  the  parties  entitled  to  the  rents  and  profits,  subject  to  tb» 
consent  of  the  promoters  of  the  undertaking  to  such  application  of  the  mooej, 
and  to  the  trustees  named  for  the  purpose. 

By  sect.  72,  sums  not  exceeding  20/.  are  to  be  paid  to  the  parties  entitled 
to  the  rents  and  profits  of  the  lands  in  respect  of  which  the  same  shall  bd 
payable,  or  in  case  of  disability,  to  their  husoands,  guardians,  committees,  or 
trustees. 

For  cases  under  this  section,  see  Re  Egrerrumi^  12  Jur.  618 ;  ^  Batsman, 
21  L.  J.  Ch.  691 ;  Exp.  Hector  of  Bredicot,  5  Ry.  Ca.  219. 

By  sect.  73,  all  sums  over  20/.,  payable  under  a  contract  with  persons  not 
absolutely  entitled,  are  to  be  paid  mto  the  bank,  or  to  such  trustees,  anl 
cannot  be  retained  by  any  contracting  party  not  absolutely  entitled,  but  m 
to  be  deem^  as  paid  on  behalf  of  all  parties  interested  in  the  lands ;  but  ths 
Court  may  allot  to  the  tenant  for  life,  or  person  having  a  partial,  or  qualified. 
interest,  a  portion  of  the  sum  paid  in,  as  compensation  for  any  injuzr, 
inconvenience,  or  annoyance,  independently  of  the  actual  value  of  the  landi 
to  be  taken,  and  of  the  damage  occasioned.  And  see  further  as  to  sect.  73, 
Taylor  v.  Chichester^  <fec.  By,  Co,,  L.  R.  4  H.  L.  643 ;  Dan.  1839. 

Money  received  bv  a  tenant  for  life  as  a  consideration  for  withdrawing  hii 
opposition  to  the  bill  must  be  paid  in  under  this  section :  Poh  v.  P.,  2  Dr.  t 
Sm.  420 ;  and  see  E,  Shrewsbury  v.  N,  Staff,  By,  Co,,  1  Eq.  693,  608. 

Small  sums  have  been  deducted  under  this  section  from  the  fund  befcR 
investment  by  way  of  compensation  to  the  tenant  for  life  for  injury  aod 
inconvenience:  see  Be  Colliers  Estate,  14  L.  T.  353;  Exp.  B^vUir  of  LiVti' 
Steeping,  5  Ry.  Ca.  207 ;  and  also  for  the  expense  of  makiDg  a  new  road :  £f 
D,  Marlborough,  13  Jur.  738. 

He  will  also  be  allowed  his  extra  costs  incurred  in  proceedings  to  obtain  a 
better  price  from  the  co. :  Be  E,  Berkeley's  Will,  10  Ch.  56 ;  i2e  Oi^kamt 
Estate,  W.  N.  (71)  190;  Be  Aubrey,  17  Jur.  874;  or  compensation  in  respect 
of  tiieir  failing  to  act  upon  their  notice  to  treat :  see  Be  Straihmore  EaMa, 
18  Eq.  338. 

Persons  interested  in  remainder  should,  however,  join  in  the  applicatiaD : 
Be  Straihmore  Estates,  sup, ;  or,  at  least,  shoiild  be  communicated  with:  Be 
Collis's  Estate,  14  L.  T.  353. 

DTTERni  INVESTMENT— SECT.  70. 

Until  the  money  paid  into  Court  can  be  applied  to  any  of  the  purposes 
specified  in  sect.  69,  it  may,  on  the  petition  of  the  party  who  would  have 
been  entitled  to  the  rents  and  profits  of  the  land  in  respect  of  which  the 
money  sha  1  have  been  paid  in,  be  invested  in  Consols,  or  in  gOTemment  or 
real  securities,  and  the  dividends  paid  to  such  party. 

Under  0.  LV,  2  (7),  applications  for  interim  investment  are  to  bo  disposed 
of  at  Chambers :  see  D.  C.  F.  1112,  note. 

It  is  not  necessary  to  serve  the  application  for  interim  investment  oa 
persons  having  charges  on  the  inheritance  prior  to  the  life  estate:  Rt 
Morris's  Estate,  20  Eq.  470 ;  nor  on  remaindermen,  who  may  be  made  co- 
petitioners  :  Be  Bowling's  Trusts,  24  W.  R.  729 ;  45  L.  J.  Ch.  568 ;  £jf^ 
Staples,  1  D.  M.  &  G.  294 ;  but  have  no  right  to  petition  alone,  even  thoogk 
Pits  in  an  admon  action :  Nash  v.  N,,  37  L.  J.  Ch.  927 ;  19  I,.  T.  256;  16 

W.  R.  1105.  ,    ^ 

Money  so  paid  into  Court  is ' '  cash  under  the  control  of  the  Court"  within  tfe 
meaning  of  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c  38).  a.  It. 
and  Gen.  Ord.  1861 ,  r.  1 ,  made  thereunder,  and  now  replaced  by  O.  xxn.  IT : 
Exp,  St,  John's  Coll,,  Oxford,  22  Ch.  D.  93,  C.  A. ;  overruling  Exp,  Vicortf 
St,  Mary,  Wigton,  18  Ch.  D.  646 ;  i2c  Boyd's  Settled  Estates,  42  L.  J.  CL  50S: 
21  W.  K.  667 ;  Exp,  Bector  of  Kirksmeaton,  20  Ch.  D.  203 ;   and  may  bi 
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invested  aooordingly :  v.  sup.  Vol.  I.,  p.  235 ;  and  if  sach  an  investment  is  made 
fhe  railway  oo.  or  other  public  body  will  be  liable  to  pay  all  the  costs  of  the 
investment,  including  increased  cost  of  brokerage  and  stamp  or  registration 
duties  if  such  are  payable :  Be  Oaselee,  (1901)  1  Ch.  923;  and  v,  aup.  p.  2417, 
as  to  form  of  order  providing  for  such  payment. 

And  by  the  Settled  Land  Act,  1882  (45  &  46  Y.  c.  38),  s.  32,  where,  under 
an  Act  mcorporating  the  Lands  Clauses  Acts  or  Settled  Estates  Acts,  or 
under  any  other  Act,  money  is  in,  or  is  paid  into  Court,  ''  and  is  liable  to  be 
laid  out  m  land  to  be  made  subject  to  a  settlement,  then,  in  addition  to  any 
other  mode  of  dealing  therewith  authorized  by  the  Act  under  which  the 
money  is  in  Court,  that  money  may  be  invested  or  applied  as  capital  money 
arising  under  this  Act  on  the  like  terms,  if  any,  respecting  costs  and  other 
things,  as  nearly  as  circumstances  admit,  and,  notwithstanding  anything  in 
this  Act,  accordm^  to  the  same  procedure,  as  if  the  modes  of  mvestment  or 
application  authorized  by  this  Aci  were  authorized  by  the  Act  under  which 
the  money  is  in  Court." 

Under  this  section  money  paid  in  under  the  Lands  Clauses  Acts,  in  respect 
ol  land  belonging  to  a  charity,  has  been  invested  in  railway  debenture  stock : 
Be  Byron*s  Charity,  53  L.  J.  Ch.  152 ;  23  Ch.  D.  171 ;  48  L.  T.  515 ;  31  W.  E. 
517 ;  and  purchase-money  of  glebe  lands  may  be  invested  in  the  redemption 
Off  terminable  rent-charges  on  the  glebe  created  under  the  Land  Lnprovement 
Act,  1864 :  Exp.  Vicar  of  Castle  Bytham,  (1895)  1  Ch.  348. 

As  to  the  investment  of  ''capital  money"  under  the  Settled  Land  Acts, 
r.  «*p.  Vol.  n.,  pp.  1840—1845. 

A  proposed  investment  under  sect.  69  in  guaranteed  railway  stock  of  the 
purchase-money  of  a  lunatic's  estate,  taken  bv  a  public  body  under  the  Act, 
nas  been  treated  as  a  re-investment  in  land,  the  name  of  the  public  body 
being  omitted  from  the  title  of  the  account :  Be  Buckingham^  2  Ch.  D.  690, 
C.  A. ;  and  see  Be  MUms,  1  Ch.  D.  28,  C.  A. 

An  interim  investment  on  mortgage  will  be  allowed  if  the  security,  on 
inauiry,  be  found  sufficient:  Be  Smithes  Estatey  9  Eq.  178;  Exp,  FranJdyn^ 
1  I),  ft  8.  528;  Beading  v.  Hamilton  y  5  L.  T.  628;  and,  for  tlie  purposes 
of  costs  payable  by  the  co.  under  sect.  80,  will  not  be  treated  as  a  permanent 
investment :  Be  Blyth'a  Trwi$,  16  Eq.  468 ;  Sewart's  Estatey  18  Eq.  278  (not 
following  Be  LomaXy  34  Beav.  294 ;  Flemoji'a  TruetSy  10  Eq.  612 ;  Wilkinson's 
Estate,  16  W.  B.  537  ;  37  L.  J.  Ch.  384 ;  18  L.  T.  17]. 

And  a  mortgage  of  corporation  waterworks  and  oorough  rates  has  been 
allowed  as  a  proper  security  for  this  purpose:  Exp,  Huddersfield  Corp.^ 
V.-O.  IL,  22  Not.  1878. 

Investment  of  the  fund  in  Court,  and  payment  of  the  dividends  to  the  tenant 
for  life  will  be  ordered  in  the  absence  of  circumstances  disentitling  him 
thereto,  although  tlie  conveyance  has  not  been  executed  by  all  necessary 
parties:  Be  Wrey,  13  W.  K.  542;  11  Jur.  N.  S.  296;  12  L.  T.  171;  Be 
ffunger/ordy  1  K.  ft  J.  413. 

Payment  of  dividends  will  be  ordered  to  the  x>er8on  in  possession  when  the 
land  was  taken,  though  his  title  may  be  doubtful :  Be  Perry's  Estatey  1  Jur. 
N.  8.  917 ;  3  W.  B.  561 ;  or  there  may  be  a  dispute  as  to  the  persons  who 
ought  to  be  parties  to  the  conveyance :  Exp,  Cofieldy  11  Jur.  1071. 

^liere  the  title  to  part  of  the  land  was  aoubuul,  an  apportionment  of  the 
pOTchase-money  was  ordered,  and  so  much  as  was  equivalent  to  the  property 
to  which  a  good  title  was  shown  was  transferred  to  a  separate  account, 
the  dividends  to  go  to  the  tenant  for  life,  but  the  capital  not  to  be  paid  out 
irithoat  notice  to  the  co. :  Be  Perks'  Estatey  1  Sm.  ft  Or,  545. 

When  the  land  taken  is  vested  in  tnuteee  of  a  settlement,  the  order  for 
investment  may  directpayment  of  the  dividends  to  the  trustees  or  either  of 
them :  Be  ainUm,  8  W.  E.  492 ;  6  Jur.  N.  S.  601 ;  Be  Coulson,  17  L.  T.  27. 
8ee  Payment  Schedule,  Perm  No.  2,  p.  214. 

Before  the  Apportionment  Act,  1870,  dividends  on  invested  purchase- 
money  were  not  apportionable :  Be  Longworth,  1  K.  ft  J.  1 ;  Be  lMwUm*$ 
JBUateSf  3  Eq.  469 ;  out  that  Act  has  made  them  so :  v,  sup,  p.  1768. 


TOL.  m.  7  b 


2424    Lands  Clauses  Consolidation  AcfSy  1845,  ifc.  [c.  lux. 
Section  m. — ^Application  op  Fund  in  CJoxjet. 

MODES  OP  APFLTOra  FUND. 

By  sect.  69  of  L.  G.  0.  Act»  1845,  purchase-money  or  oompenBation 
deposited  in  pursuance  of  the  section  is  to  remain  so  deposited  xmtu  applied 
to  some  one  or  more  of  the  following  purposes : — 

— in  the  purchase  or  redemption  of  the  Icmd  tax,  or  the  discharge  of  any 
debt  or  incumbrance  affecting  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  other  lands  settled  therewith  to  the  same  or  tlie 
like  uses,  trusts,  or  purposes ; 

— in  the  purchase  of  other  lands,  to  be  conyeyed,  limited  or  settled  upon 
the  like  uses,  trusts,  or  puiposes,  and  in  the  same  manner,  as  the  lands  in 
respect  of  which  such  money  shall  have  been  paid  stood  settled ; 

— ^if  such  money  shall  have  been  paid  in  respect  of  any  buildings,  ^kken 
under  the  authority  of  this  or  the  special  Act,  or  injured  oy  the  proximity 
of  the  works,  in  removing  or  replacmg  such  buildings,  or  suostitntmg  otherB 
in  their  stead,  in  such  manner  as  the  Court  of  Ohanoeiy  (now  Chan.  Diy.) 
diall  direct; 

— in  payment  to  any  party  becoming  absolutely  entitled  to  such  money ; 

— if  Bach,  money  is  liable  to  be  laid  out  in  land  to  be  made  subject  to  a 
**  settlement,'*  then  (see  s.  32  of  the  Settled  Land  Act,  1882,  nip.  p.  2423)  it 
may  be  applied,  mutatis  mutandis^  as  if  it  were  capital  money  ansmg  under 
the  Settled  Land  Act,  1882. 

And  by  sect.  70,  such  money  may  be  so  applied  upon  an  order  made  on  the 
petition  of  the  party  who  would  have  been  entitied  to  the  rents  and  profits 
of  the  lands  in  respect  of  which  the  money  was  deposited. 

For  orders  under  these  sections,  v.  in/,  pp.  2426 — 2442. 

PKOOEDTTBE  FOB  APPLICATION  OF  FT7ND. 

By  O.  Ly,  2  (2),  '*  applications  for  payment  or  transfer  to  any  person  of 
any  cash  or  securities  standing  to  the  crodit  of  any  cause  or  matter,  where 
the  cash  does  not  exceed  1,000/.,  or  the  securities  do  not  exceed  1,000^., 
nominal  yalue,"  and  (7)  **  applications  for  interim  and  permanent  inyest- 
ment,  and  for  payment  of  diyiaends  under  the  L.  C.  C.  Act,  1845,  and  any 
other  Act,  whereoy  the  purchase-money  of  any  property  sold  ia  directed  to 
be  paid  into  Court,"  are  to  be  respectiyely  made  by  summons  in  Chambers : 
see  Exp,  Mayor  of  London,  26  Ch.  D.  384. 

These  two  clauses  are  to  be  read  together  as  regards  applications  under  the 
Lands  Clauses  Acts:  Exp.  Maidstone  and  Ashford  By.  Co,,  Exp.  BcUa  and 
Festiniog  By,  Co.,  25  Ch.  D.  168;  Be  Calton'e  Will,  25  Ch.  D.  240 ;  ife 
Brandram,  25  Ch.  D.  366 ;  Be  Madgwick,  25  Ch.  D.  371 ;  and  where  the  fond 
exceeds  1,000Z.  the  application  for  payment  out  must  be  by  petition :  Mat/  y. 
Bowse,  W.  N.  (84)  122 ;  Be  Evan  Evans,  54  L.  T.  527 ;  Be  Eowarth,  W.  N. 
(85J  48. 

But  the  Court  in  any  case  has  a  discretion,  and  where  application  by 
petition  is  cheaper  and  more  expeditious,  may  allow  the  costs,  but  the  risk  is 
that  of  the  apphcants :  Be  Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  541. 

Where  the  original  application  was  properly  made  by  petition  and  a 
supplemental  application  becomes  necessary,  it  should  be  made  by  supple- 
mental petition,  and  not  by  summons :  Be  Sanders,  70  L.  T.  755. 

An  application  for  payment  out  of  Court  to  the  master  and  fellows  of  a 
college  on  an  imdertaking  to  apply  ihe  money  in  building  two  residences  as 
an  addition  to  the  college,  is  not  within  the  terms  of  sub-sect.  7 :  Exp.  Jesus 
Coll,  Camh.,  50  L.  T.  583 ;  and  see  Be  Arnold,  31  Sol.  Jo.  560 ;  Be  Earl  de 
Qrey*s  Entailed  Estates,  W.  N.  (87)  241 ;  Be  Bargreave's  Trust,  Exp.  Mayor 
of  Bradford,  58  L.  T.  367. 

The  petition  or  summons  should  be  entitled  **  In  the  matter  of  the  will  or 
settlement  of  A.  B.,"  and  of  the  Lands  Clauses  Consolidation  Acts,  1845  and 
1869,  and  the  particular  Act  by  its  short  title. 

Li  cases  imaer  sect.  70,  the  tenant  for  life  is  the  proper  person  to  apply : 
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JSxp,  Metn.  Ry,  Co.,  16  W.  B.  996 ;  and  the  summons  need  not  be  served  on 
any  person  entitled  in  remainder :  Ea^,  Staples,  1  D.  M.  &  Or,  294. 

But  where  the  application  is  under  sect.  74  (v.  tn/.  p.  2450),  as  well  as 
under  sect.  70,  the  remaindermen,  being  parties  interested  within  the  meaning 
of  sect.  74,  should  be  served :  Re  Crane's  Estate,  7  Eq.  322. 

So,  also,  where  the  summons  is  for  application  of  the  fund  otherwise  than 
by  re-investinent  in  land,  the  presence  of  the  remainderman  is  necessary : 
Be  Leigh* s  Estate,  6  Ch.  887,  890,  n. ;  e,g,,  where  the  fund  is  to  be  applied 
in  permanent  improvements,  in  which  case  his  consent  is  necessary :  8,  C,^ 
6  Ch.  892;  but  see  Be  Aldred^s  Estate,  21  Ch.  D.  228,  where,  under  the  cir- 
cumstances of  the  trust,  the  order  was  made  without  requiring  service  on 
the  remaindermen. 

Ujwn  the  petition,  under  sect.  69,  of  a  widow  entitled  for  life  or  imtil  hei 
marriage,  the  fund  was  paid  out  to  the  trustees  of  the  settlement,  they 
undertaking  to  hold  the  same  upon  the  trusts  thereof :  Evans*  Settlement,  14 
Ch.  D.  611 ;  and  in  ^  Wright's  Trusts,  24  Ch.  D.  662,  where  there  was  no 
jx>wer  of  sale  under  the  will,  and  the  tenant  for  life  was  one  of  two  trustees 
who  were  desirous  of  retiring,  two  trustees  were  appointed  and  the  fund 
paid  out  to  them  to  be  held  on  the  trusts  of  the  will :  see  also  Be  Harrop's 
Trusts,  24  Ch.  D.  717;  Be  Belfast  Improvement  Acts,  Exp,  Beid  (1898),  1 
I.  B.  1. 

The  summons  for  payment  or  transfer  should  be  served  on  persons  having 
oharges  on  ilie  land  taken,  who  should  at  the  same  time,  in  cases  where  their 
interests  are  not  adSeoted,  be  tendered  30s.  for  costs :  Be  Core  Langton,  10  C9i. 
328 ;  Be  Hunger/ard,  3  E.  &  J.  455 ;  and  see  0.  lxy,  27  (19). 

On  the  question  when  trustees  should  be  served,  see  Ea^,  Metn,  By,  Co., 
16  W.  B.  996 ;  -Be  Finch,  14  W.  B.  472 ;  Henniker  v.  Chafy,  35  Beav.  124 ; 
Be  D.  of  Cleveland^ s  Harte  Estates,  1  Dr.  &  Sm.  46;  Dan.  1847,  1848;  et  inf. 
p.  2462. 

Where  an  infant  is  entitled  to  appear,  a  guardian  ad  litem  should  be 
appointed :  Be  Johnson's  Settlements,  8  Eq.  348 ;  Be  D,  of  Cleveland,  1  Dr.  & 
S.  46;  etv,  sup,  pp.  977,  978. 

The  sanction  oi  the  Charity  Commrs  is  not  required  to  an  application  for 
the  re-inveelment  of  a  fund  belonging  to  a  charity:  Be  Lister's  Hosp.,  6 
D.  M.  &  G.  184 ;  Be  Cheshunt  College,  1  Jur.  N.  S.  995 ;  3  W.  B.  638 ;  and 
see  Braund  y.  E,  Devon,  3  Ch.  800,  806 ;  Be  St.  Giles  Vol,  Corps.,  25  Beav. 
313;  sup.  pp.  1314,  1315;  secus,  where  the  application  is  for  payment  out  to 
three  of  the  trustees  of  a  charity  having  no  power  of  sale :  Be  Faversham 
Charity,  10  W.  B.  291 ;  5  L.  T.  787. 

Under  the  Universities  and  Colleges  Estates  Acts,  1858  to  1880,  the 
consent  of  the  B<hu^  of  Agriculture  (to  be  evidenced  by  an  order  as  mentioned 
in  sect.  27  of  the  Act  of  1858)  must  be  obtained  previous  to  the  application 
of  pnichase-moneys  of  college  property:  Be  King  s  College,  Cambridge,  (1891) 
1  Ch.  333,  677. 

Under  the  Universities  and  College  Estates  Act,  1898  (61  &  62  Y.  c.  53), 
8.  6,  sub-s.  1,  where  the  purchase,  consideration,  or  compensation  money 
payable  in  req)ect  of  any  Icmd  belon^g  to  a  university  or  college  is  directed 
DT  any  Act  of  Parliament  to  be  paid  into  Court,  the  money  is,  at  the  option 
of  the  university  or  college,  to  be  paid  either  as  directed  by  the  Act  or  to  the 
Board  of  Agriculture,  and  (sub-s.  2)  money  or  securities  already  in  Court 
may,  on  the  application  of  the  university  or  college,  be  paid  or  transferred  to 
the  Board.  Such  money  or  securities  (sub-s.  3)  are  to  be  treated  as  capital 
money  and  are  applicable  according  to  sect.  2  of  the  Act. 

Where  the  scheme  provided  for  vesting  the  charity  property  in  the  official 
trustee  of  charity  lands  and  official  trustees  of  chantable  funds,  the  official 
trustees  were  properly  made  respondents  and  served :  Be  Stafford's  Charity, 
67  L.  T.  846 ;  W.  N.  (87")  252. 

^  Where  the  title  of  the  landowner  was  disputed  by  the  Crown,  a  jjetition  by 
lum  for  payment  out  was  directed  to  stand  over  until  the  claim  of  the 
Crown  was  disposed  of :  Be  Manor  of  Lowestoft,  Exp.  Beeve,  24  Ch.  D.  253, 
C.  A. 

Where  an  order  has  been  made  in  one  branch  of  the  Division,  subsequent 
applications  should  be  made  to  that  branch:  Be  Brotvne,  14  W.  B.  298; 
a  V,  9  (2). 

Orden  for  payment  out  under  the  Act  cannot  be  made  conditionally,  e,g., 
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that  the  vendor  should  give  iip  title  deeds  of  a  lease  which  the  oo.  had  vested 
in  themselves  by  deed  poll :  Be  Taylor ^  T,  v.  TT/ii'ttaAcr,  W.  N.  (90)  9. 

When  two  fimds,  having  been  separately  dealt  with  in  different  brandifis 
are  to  be  invested  in  one  purchase  only,  one  petition  (or  summonfi)  ahoold  be 
presented :  Re  Qore  Langtoriy  10  Ch.  328 ;  and  upon  the  consent  of  botk 
Judges,  leave  was  given  to  present  one  petition  in  both  matters,  without 
transfer  of  either :  Re  Ld,  Arden,  10  Ch.  4^6, 

Where,  after  the  date  of  an  order  on  a  petition  the  petitioners  died,  an 
order  was  made,  imder  O.  L,  1875,  now  O.  zvu,  to  carry  on  the  proceedings: 
Re  Atkin'B  EstaUy  1  Ch.  D.  82. 


AFFIDAVIT  OF  TrTLB  Ain>  OF  NO  OTHEB  CLAIM. 

Applicants  claiming  to  be  entitled  to  the  fund  in  Court  must  make  an 
affidavit  verif3ring  their  title,  and  stating  that  they  are  "not  aware  of  any 
right  in  any  other  person,  or  of  any  claim  made  by  any  other  person/*  to  the 
sum  claimed,  or  any  part  thereof ;  or,  if  the  petitioners  are  aware  of  any  sufifc 
right  or  claim,  they  must  in  their  affidavit  state,  or  refer  to»  and  ezeqyt  it: 
see  Re  Fleet  Market  Act,  2  T.  &  J.  493 ;  Exp,  Orainge,  3  Y.  &  C.  62,  66,  n.; 
Exp.  Hollick,  4  By.  Ca.  498;  16  L.  J.  Ch.  71;  Re  Braye^  9  Ha.  viL; 
O.  Ln,  18. 

Even  if  the  application  is  merely  for  transfer  to  a  separate  aooomit»  aad 
for  payment  of  uie  interest  to  a  tenant  for  life,  the  practice  of  the  Court  s  to 
require  the  production  of  such  an  affidavit:  Exp.  St.  Thomas's  HotpUaL, 
y.-C.  K.  B.,  20  Dec.  1850 ;  and  so,  too,  where  the  income  only  is  to  be  dealt 
with:  Exp.  St.  Mary's  Coll.,  14  W.  B.  788;  Re  Milne's  Estate^  1  N.  B.  516; 
8  L.  T.  199 ;  but  see  ^  Smith,  14  W.  B.  949 ;  J2e  President  and  Schoktrs  i/ 
Magdalen  Coll.,  42  L.  T.  822 ;  so,  too,  the  affidavit  was  required  on  a  petitiGi 
for  reinvestment  in  building,  &c. :  Re  Johnson's  SeUleme^it  Trusts,  8  £q.  348. 

When  the  affidavit  has  been  made  in  proof  of  tiie  titie  of  ^e  tenant  for 
life,  another  affidavit  is  not  called  for  when  the  life  drops,  and  the  petztioB 
is  for  distribution  of  the  oorpm  of  the  fund:  Re  Dunns  Estate,  Y.-C  H^ 
24  Aug.  1874,  A.  2375. 

Charges  on  the  land  taken  should  be  mentioned  in  the  petition. 

The  Court  may  dispense  with  the  affidavit  being  made  by  cdl  the  applicants: 
Jersey  y.  J.,  Re  Vale  of  Neath  Ry.  Act,  W.  N.  (66)  78. 

In  the  case  of  charity  Icmd,  an  affidavit  by  the  clerk  to  the  trostees  vu 
held  sufficient :  Re  Edw.  VI.'s  Almshouses,  16  W.  B.  841 ;  37  L.  J.  Ch.  664 ; 
19  L.  T.  80. 

The  affidavit  of  the  bursar  of  a  coUege,  or  of  the  solr  or  secretaiy  oi  a 
or  corporation  is  accepted. 


(l.)— BSDSMFnON  OF  LAITD  TAX. 

1.  Purchase  or  Redemption  of  Land  Tax — Sect.  69. 

Upon  the  application  by  orig^ating  Bununons,  dated  &o.,  of  B.  H.; 
And  upon  hearing  the  solrs  for  the  applicant  and  for  the  O.  N.  BaiL 
Oo. ;  And  upon  reading  &c.  [And  the  Judge  being  of  opinion  that  il 
is  fit  and  proper  that  the  sum  of  £129  :  7«.  ^.  to  be  raised  as  directed 
in  the  Sdiedule  hereto  should  be  applied  in  the  redemption  of  tha 
land  tax  hereinafter  mentioned] ;  And  the  applicant  by  his  solr  under- 
taking to  pay  the  brokerage  [if  the  funds  to  he  dealt  tcith  are  other 
than  New  Consols,  add  ^'and  other  charges":  t^.  eup,  p.  2417]  in  reepeci 
of  the  sale  of  the  New  Consols  mentioned  in  the  said  Schedule ;  Lei 
the  funds  in  Court  be  dealt  with  as  directed  in  the  said  Schedule 
the  said  sum  of  £129 :  7s.  6d.  being  the  capital  sum  required  to 
redeem  the  land  tax  of  £4 :  6e.  Sd.  now  aocrued  upon  the  lands  aitwita 
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at  —  in  the  county  of  —  in  the  summons  mentioned ;  And  Let,  pur- 
Biiant  to  the  80th  section  of  the  Lands  Glauses  Consolidation  Act, 
1845,  the  said  O.  N.  Bail.  Go.  pay  to  the  applicant  B.  H.  his  costs, 
including  therein  all  reasonable  charges  and  expenses  incident  thereto 
of  [the  inyestment  of  the  said  money  in  the  redemption  of  the  said 
land  tax  and  of]  obtaining  this  order  and  of  all  proceedings  relating 
thereto ;  And  refer  &c.  to  tax  and  settle  the  said  costs,  charges  and 
expenses  in  case  the  parties  differ. 

(^Iniert  in  Payment  Schedule,) 


Sell  sofBdentNew  GonadlB  without  de- 
dnotiDg  farokerage  [in  the  oate  of  other 
aeeuritiee  add,  *'  or  other  charges  "  : 
9.  9up,  p.  2417]  to  raise  £129 :  7«.  td. 


Fajprooeedfl 


Oominrs    of    Inlaiid 
Bevenne. 


£   «.   d. 


129    7    6 


£  «.  d. 


— lie  Nuttatt,  Joyce,  J.,  5  March,  1901,  B.  233;  Ee  BetMem  Hospital, 
M.  B.,  27  Feb.  1875,  A.  499,  19  Eq.  457. 

This  Older  oonfoiinB  to  present  practice  at  Chambers  under  O.  lt,  2  (7). 

For  order,  where  the  purchasers  had  redeemed  the  tax,  and  proviiBion  was 
made  for  their  reimbursement  out  of  the  fund  in  Court,  see  Re  Emanuel 
College,  Y.-O.  B.,  6  July,  1878,  A.  2185. 


NOTES. 


BSDBMFnOir  OF  LAin>  TAX. 

By  the  Finance  Act,  1896,  s.  32,  *'  The  owner  of  any  land  may  in  an^  year 
redeem  the  land  tax  charged  on  such  land  by  ^yment  to  the  CJommissioners 
of  Inland  Bevenue  of  a  capital  sum,  equal  to  thirty  times  the  sum  assessed  on 
such  land  by  the  assessment  last  made  and  signed,  after  deducting  any 
increase  of  the  assessment  made  by  virtue  of  this  section,  and  such  sum  may 
be  paid  either  in  a  single  payment,  or  by  such  annual  instalments  as  may  be 
WLgreed  upon  with  the  Commissioners,  and  interest  at  the  rate  of  3  p.  o. 
per  ann.  on  so  much  of  the  capital  sum  as  remains  unpaid  shall  be  payable 
<«rith  each  instalment,  and  all  tiie  instalments  remaining  tmpaid  may  oe  paid 
at  any  time." 

Compensation  money  may  be  appUed  in  redemption  of  the  land  tax  on 
other  lands  of  the  persons  entitled,  and  the  costs  of  such  redemption  are 
payable  by  tiie  oo.  under  sect.  80 :  Re  Bethlem  Ho8p.,  19  Eq.  457 ;  Re  V,  of 
Queen  Camel,  11  W.  B.  503 ;  18  L.  T.  235;  Re  L.  B,  &  8.  C.  Ry.  Co.,  M.  B., 
15  July,  1854;  18  Beav.  608;  Eap.  Beddoes,  Y.-C.  S.,  24  Nov.  1854,  A.  193; 
2  Sm*  ft  0*-  466 ;  and  so  under  a  private  Act,  which  provided  that  the  co. 
ahonld  pay  costs  of  investment  in  "  lands,  tenements,  and  hereditaments  "  : 
^scfp*  8i.  K<Uharine*$  Hoep.,  17  CL  D.  378 ;  and  see  Exp.  Trafford,  2  Y.  ft  C. 
£x«  522. 

Bo,  too,  the  costs  were  borne  by  the  co.  where  money  in  Court  was  applied 
partly  in  redemption  of  land  tax,  and  partly  in  repaymg  the  vendor,  tenant 
for  life,  sums  expended  by  him  in  redemption  of  land  tuc  more  than  twenty 
before  the  passing  of  the  Cos.  Act :  Exp.  Z.  Northwick,  1  Y.  ft  C.  Ex« 


.M. 
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(n.)— BISCHABGE  OF  mOUHBRAirOSS. 

1.  Discharge  of  Incumbrance — Direction  for  Reconveyance — 8ecL  69. 

Upoir  the  application  of  &c.,  by  summons  dated  &c.,  the  Judge 
being  of  opinion  that  it  is  fit  and  proper  that  the  £ —  cash  in  Gomt 
&c.,  should  be  applied  in  the  discharge  of  the  incumbrance  created  \/j 
the  indenture  dated  &c.  in  the  summons  mentioned ;  Let  a  proper  reoon- 
veyance  \or  reassignment]  of  the  hereditaments  &c.  comprised  in  the 
said  indenture  be  settled  by  the  Judge ;  And  Let,  upon  the  ezecation 
thereof  by  such  parties  thereto  as  the  Judge  shall  direct  being  certified, 
the  fund  in  Court  be  dealt  with  as  directed  in  the  Schedule  hereto; 
And  thereupon  Let  such  person  or  persons  deliyer,  upon  oath,  all 
documents  in  his  or  their  custody,  possession  or  power,  relating  to  tke 
said  hereditaments,  to  such  person  or  persons  as  shall  for  that  puipoie 
be  named  in  such  certificate. 

{Insert  in  Payment  Schedule.) 


Upon  the  ezeontion  of  the  reoonveT- 
anoe  &o. ,  directed  by  this  order,  by 
suoh  parties  thereto  as  the  Judge 
shall  direct  being  certified — 


Fftyoash 


The  person  or  persons  to 
be  certified  to  be  entitled 
to  reoeiTe  the  same. 


£    t.  d. 


£   <.  ^ 


For  inquiry  whether  it  was  for  the  benefit  of  the  persons  interested  thit 
part  of  the  fimd  should  be  applied  in  discharge  of  an  inoombranoe,  see  Ejb^ 
Holmes,  Y.-a  E.,  16  March,  1849,  B.  644. 


2.  The  like — Where  Incumbrance  equitable. 

IJpoir  the  application  of  &o.,  by  summons  dated  &c.,  the  Judge 
being  of  opinion  that  it  is  fit  and  proper  that  the  sum  of  £ —  cash  ia 
Gourt  to  the  credit  of  &c.,  shoidd  be  applied  towards  the  redemptioii 
(discharge)  of  the  incimibrance  created  by  the  indenture  dated  ftc^ 
Let  a  receipt  for  the  said  sum  be  indorsed  on  the  said  indenture  dated 
&c.,  and  signed  by  the  applicants  0.  &c. ;  And  Let,  upon  such  reoeqit 
being  signed  by  the  applicants  C.  &c.,  the  fund  in  Court  &c.,  be  desk 
with  as  directed  in  the  Schedule  hereto. — Direction  to  tax  oosts  &c 

{Insert  in  Payment  Schedule.) 


Upon  the  sig^ning  of  the  receipt  for 
£ —  endorsed  on  the  indenture, 
dated  &o. ,  in  the  order  mentioned, 
by  the  Petr  [or  Applicant]  C.  being 
Tetified  by  affidavit- 


Pay  cash 


The  Petr  l^r  Applioant]  C. 


£    ».  d. 


-See  Re  Reay,  Y.-C.  K,  23  March,  1855,  B.  661. 
This  form  has  been  redrawn  to  suit  S.  C.  F.  B. 
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For  like  order  to  pay  off  one  incumbiance,  and  the  residue  of  the  purchase- 
money  to  be  appliea  in  part  payment  of  sabsequent  inoombranoers,  see  Be 
Macclesfield  School,  Y.-O.  W.,  3  July,  1855,  B.  1114. 


NOTES. 


DI80HABGB  OF  IK0UHBBAKCIB8. 


The  costs  of  payment  of  incumbrances  are  not  payable  by  the  oo. :  v,  inf. 
p.  2461. 

The  purchase-money  of  land  oompulsorily  taken  from  a  monioipal  corp. 
may  be  applied  in  paying  off  an  incumbrance  on  other  lands  of  the  corp. : 
Exp.  Corp,  of  Cambridge,  6  Ha.  30 ;  5  Ey.  Oa.  204 ;  Eoop,  Corp.  of  London, 
5  Eq.  418. 

A  Denefidal  lease  is  an  incumbrance  on  the  lands  of  a  coip.,  and  may  be 
bought  up  with  money  in  Court  under  sect.  69 :  Eixp.  Corp,  of  Bheffiela,  21 
Beav.  162 ;  and  see  Exp,  Bishop  of  London^  2  D.  F.  &  J.  14. 

So,  too,  the  purchase-money  of  land  belonging  to  a  corp.  was  applied  in 
nayment  off  oi  mortgages  of  certain  tolls,  and  of  bonds  which  had  been  given 
Dy  the  corp.  for  money  borrowed  under  an  Act  of  Parliament,  and  which 
were  payable  out  of  the  borough  fund :  Be  Derby  Municipal  Estates,  3  Ch.  D. 
289. 

When  the  money  is  to  be  applied  in  discharge  of  a  mortgage  on  other  land 
of  the  vendor,  the  mortgage  deed  must  be  proved  by  the  attesting  witness, 
notwithstandingthe  C.  L.  P.  Act,  1854,  s.  26 :  Be  Beat/,  1  Jur.  N.  S.  222 ;  3 
£q.  B.  512;  3  W.  B.  312  (Y.-C.  K.,  after  consulting  the  other  Judges). 


(ni.)^BB-INYE8TlCEirr  IN  LAND. 

The  practice  under  O.  ly,  2  (7)  as  to  obtaining  orders  for  re-investment  in 
land  under  L.  C.  C.  Act,  1845,  ss.  69,  70,  now  is  to  apply  by  summons,  when, 
if  the  investment  be  approved,  the  summons  is  adjourned  lor  the  abstract  of 
title  (duly  verified)  to  to  brought  into  Chambers,  and  referred  to  the  convey- 
ancing counsel  of  the  Court  to  advise  on  the  title  and  draw  the  conveyance ; 
upon  the  title  and  conveyance  being  approved  of,  the  order  is  made  and 
drawn  up  as  shown  in  Fonns  1  and  2  following. 


1.  Be'investment  in  Land — Interest  of  Residue  paid  to  Tenant  for  Life 

—Sects,  69,  70. 

Upon  the  application  &c.,  And  the  Judge  liaving  approved  of  the 
purchase  of  the  freehold  hereditaments  known  as  — ,  situate  &c.,  in  the 
Bummons  mentioned,  as  a  fit  and  proper  purchase  wherein  to  invest 
the  sum  of  £ —  to  be  raised  as  in  the  Payment  Schedule  hereto  men- 
tioned, And  having  approved  of  the  title  to  the  said  freehold  heredita- 
ments, and  an  indenture  having  been  settled  and  approved  by  the 
Jud|;i;e  as  a  fit  and  proper  conveyance  of  the  said  hereditaments,  oon- 
■irting  of  an  indenture  intended  to  be  made  between  A.  of  the  one 
part  and  B.  of  the  other  part,  to  be  executed  as  therein  mentioned,  and 
which  indenture  is  identified  by  the  signature  of  the  Master  in  the 
margin  of  the  ingrossment  thereof ;  It  is  ordered  that,  upon  the  due 
execution  of  the  said  indenture  by  the  said  A.  and  B.  respectively  being 
verified  by  affidavit,  the  funds  in  Ck)urt  be  dealt  with  as  directed  in 
the  Payment  Schedule  hereto  without  deducting  brokerage  [and  other 
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ohargee,  v,  sup.  p.  2417],  the  applicants  by  their  eobn  nndertakiiig  to 
pay  the  same. 

{Insert  in  Payment  Schedule.) 


Upon  the  exeoation  by  A.  of  the  in- 
dentnre  of  conveyance  made  between 
A.  of  the  one  part  and  B.  of  the 
other  part,  which  is  identified  by  the 
signatiire  of  Master  C.  in  the  marg^ 
-  of  the  ingrossment  thereof,  as  men- 
tioned in  this  order,  being  verified 
by  affidavit- 
Sell  sufficient  (New  Consols,  or  other 
invettmenti)  to  raise  £ —  without 
deducting  brokerage  {and  other 
chargea). 


Out  of  proceeds  of  such 


Pay 


Pay  interest  as  it  accraes  on  residue  of 
(New  Consols,  &c.)  during  life  of 
payee  or  until  further  order. 


A.,  of  &o.  (vendor), 
D.,  of  &o.  iteiMiiUfor 


£   t.    d. 


£9.4. 


This  form  has  been  re-drawn  to  oonfoim  to  S.  0.  E.  B.  and  to  praeent 
practice  in  Chambers  under  0.  LV,  2  (7).  ^ 

For  order  approving  purchase,  and  directing  inquiry  "  wheUier  a  good 
holding  title  can  be  m^e  to  the  said  estate  and  ^mises,"  with  conflequent 
directions,  see  Be  L.  and  Brighton  By.  Co.,  Exp.  Haberdashers^  Co.,  M.  B.,  90 
Juhr,  1867,  B.  1672 ;  and  see  Be  Martin,  M.  B.,  17  Jur.  80. 

For  an  order  where  the  Court  was  of  opinion  that  both  the  reference  of 
title  and  settlement  of  conveyance  might  be  dispensed  with,  see  Re  SkweB^ 
V.-C.  M.,  18  Jan.  1878,  B.  98. 

For  order  for  the  investment  of  the  purchase-money  of  leaseholds  in  flie 
purchase  of  the  reversion  in  fee  of  other  leaseholds,  where  the  owners  were 
in&tnts,  and  for  a  conveyance  to  a  trustee  in  trust  for  the  infants,  their  exon 
and  admors,  until  they  should  attain  twenty-one,  and  afterwards  in  trust  far 
them  in  fee,  see  Be  Brasher's  Trust,  6  W.  E.  406. 

For  order  for  investment  in  leasehold  and  copyhold  estates,  see  Re  L.  amd 
Brighton  By.  Co.,  M.  B.,  22  Mar.  1859,  B.  1467. 

And  for  order  for  investment  in  copyholds,  with  inquiry  as  to  fines,  and  tibe 
receiver  to  pay  them,  see  Thellttsson  v.  Woodford,  Form  1,  inf.  p.  2517. 

For  order  for  re-investment  in  purchase  of  a  copyhold  estate,  held  of  a 
manor  whereof  the  incumbent  was  lord,  of  purchase-money  of  buadB  bekxnig- 
ing^to  a  living,  see  Be  Johnes,  M.  B.,  7  Dec.  1861,  A.  2369. 

For  prooeeoings  under  an  order  for  re-investment  in  land,  see  Anon.,  IS 
Jut.  742. 

In  Be  Blomfidd,  25  W.  B.  37,  on  a  petition  for  re-investment  of  a  sum  of 
50^.  in  land  adjoining  Ihe  settled  estate,  tiie  usual  order  of  reference  as  to 
title  was  made,  but  the  Court  gave  leave  to  apply  in  Cbambers  that  tke 
investigation  of  the  title  might  be  dispensed  with. 

For  lorms  of  application,  see  D.  C.  F.  1113  et  seq. 

2.  The  like — In  Two  Estates — Petitioners  to  supply  Deficiency — 

Sect.  69. 

Upon  the  application  &o.,  And  the  Judge  having  approved  of  tib* 
purchase  of  the  freehold  hereditaments  known  as  &c.|  dtoate  te^ 
oomprised  in  the  agreement,  dated  &c.,  in  the  summons  mentioned,  as 
a  fit  and  proper  purchase  wherein  to  invest  the  sum  of  £— ,  to  b# 
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raised  as  in  the  Payment  Schedule  hereto  mentioned ;  And  the  Judge 

having  also  approved  of  the  purchase  of  the  freehold  hereditaments 

known  as  &c,,  situate  &c.,  comprised  in  the  agreement,  dated  &o.,  in 

the  summons  also  mentioned,  as  a  fit  and  proper  purchase  wherein  to 

invest  the  sum  of  £ — ^  to  be  raised  as  in  the  said  Payment  Schedule 

mentioned ;  And  the  applicants  by  their  sobs  undertaking  to  supply 

any  deficiency  in  the  funds  mentioned  in  the  said  Payment  Schedule 

to  make  good  the  purchase-money  of  the  said  two  estates ;  And  the 

Judge  having  approved  of  the  title  to  the  estates  respectiYely  comprised 

in  the  said  agreements,  dated  &c. ;  And  an  indenture  having  been  settled 

and  approved  by  the  Judge  as  a  fit  and  proper  conveyance  of  the 

hereditaments  comprised  in  the  first-mentioned  agreement,  dated  &c., 

consisting  of  an  indenture  intended  to  be  made  between  A.  of  the  one 

part  and  B.  of  the  other  part,  to  be  executed  as  therein  mentioned, 

and  which  indenture  is  identified  by  the  signature  of  the  Master  in 

the  margin  of  the  ingrossment  thereof ;  And  an  indenture  having  been 

settled  and  approved  by  the  Judge  as  a  fit  and  proper  conyeyance  of 

the  hereditaments   comprised   in  the  second-mentioned  agreement, 

dated  &c.,  consisting  of  an  indenture  intended  to  be  made  between  0. 

of  the  one  part  and  B.  of  the  other  part,  to  be  executed  as  therein 

mentioned,  and  which  indenture  is  identified  by  the  signature  of  the 

Master  in  the  margin  of  the  ingrossment  thereof ;  It  is  ordered  that, 

apon  the  due  execution  of  the  said  respective  indentures  by  the  said 

A.  and  0.  respectively  and  by  the  said  B.  being  respectively  verified 

by  affidavit,  the  funds  in  Coxat  be  respectively  dealt  with  as  directed 

in  the  said  Payment  Schedule  hereto  without  deducting  brokerage 

(and  other  charges),  the  applicants  by  their  solzs  undertaking  to  pay 

the  same. 


{Insert  in  Payment  Schedule.) 


TTpon  tlie  exeootion  of  the  indenture  of 
oomveyanoe,  made  between  A.  of  the 
one  part  and  B.  of  the  other  part, 
whion  is  identified  by  the  signatoie 
of  Master  X.  in  the  margin  of  the 
ingrossment  thereof,  being  yeiified 
by  affidavit — 

Sell  sufBoient  Bank  Stook  (or  other 
mvetimmt)  to  raise  £102  witfaont  de- 
doBtmg  brokersge  {or  other  chargee: 
9.  Mip.  p.  2417). 


the  Bank  Stook  (sr  other  %i¥i>ettmen() 
Is  inanffiflient  to  raise  sooh  som  in 
full,  then  sell  the  whole  of  suoh 
Stock  without  dednoting  brokerage 
{emd  other  ehargee :  e,  tup,  p.  2417), 
»*d  pay  proceeds  on  aoooont  of  such 


A.,  of  fto.  (the  vendor). 


The 


£    9,  d. 


102  0  0 


£    8.  d. 
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Upon  the  execntioii  of  the  indenture  of 
conveyance  made  between  C.  of  the 
one  part  and  B.  of  the  other  part, 
whicn  is  identified  by  the  dgnatuie 
of  Master  X.  in  the  margin  of  the 
ingroesment  thereof,  being  verified 
by  affidavit- 
Sell  sufficient  of  the  reeidne  of  the 
Bank  Stock  {or  other  investment)  to 
raise  £170,  without  deducting  bro- 
kerage (and  other  charges :  v.  sup. 
p.  2417). 


Pay  proceeds 


If  the  residue  of  the  Bank  Stock  i^or 
other  investment)  is  insufficient  to  raise 
such  sum  in  full,  then  sell  sugIl 
re^ue  without  deducting  brokerage 
(and  other  charges :  v.  sup,  p.  2417), 
and  pay  proceeos  on  account  of  such 
sum  •••••••••••••• t ••••• r* •••• •• 


C,  of  &c.  {the  vendor). 


0.,  of  &c. 


£  «.  d. 


170  0  0 


£  <.  & 


—See  Exp.  Douthwaite,  V.-C.  K,  1  Aug.  1853 ;  1862,  A.  1471. 


This  form  has  been  le-diawn  to  oonfonxL  to  8.  C.  F.  B.  and  to 
practioe  in  Chambeis  under  0.  lv,  2  (7). 


3.  The  like — Special  Order  made  on  Petition — Part  of  Purckaat' 
money  provided  out  of  Ikind  standing  to  another  Credit — Sta^ 
Duty  to  he  apportioned — Company  to  pay  Moiety  ofCotis  ami 
the  Brokerage  on  one  Rind  only — Costs  not  to  exceed  Casts  om  s 
Summons. 

This  Ck)urt  being  of  opinion  that  the  purchase  of  the  lands,  in  titf 
agreement  dated  (7th  December,  1888),  mentioned,  is  a  fit  and 
purchase,  wherein  to  invest  the  sum  of  (£2,500)  to  be  ndsed 
directed  in  Payment  Schedule  I.  hereto;  Let  an  inquiry  be 
whether  a  good  title  can  be  made  to  the  said  lands ;  And  in 
good  title  can  be  made.  Let  a  conyejance  thereof  be  settled 
approved  by  the  Judge ;  And  Let,  upon  the  execution  of  such 
ance  by  such  parties  thereto  as  the  Judge  shall  direct,  the  funds  in 
be  dealt  with  as  directed  in  Payment  Schedule  I.  and  in  Vnynuati 
Schedule  U.  hereto,  the  Petr  by  his  coimsel  undertaking  to  pay  te  te 
Ohancery  broker  the  brokerage  and  other  charges  in  respect  of  the 
directed  by  Payment  Schedule  T. ;  And  Let  the  names  of  the 
or  person  entitled  to  receive  the  said  purchase-money  of  (£2,600), 
the  proportions  in  which  such  persons  shall  be  entitled  to  reoeiire  d» 
same,  be  certified ;  Direct  usual  inquiry  as  to  title,  with  con 


directions ;  And  the  Ck)urt  being  of  opinion  that  the  puzehaas  ot  titf 
lands  in  the  agreement  dated  (8th  December,  1888),  is  a  fit  and 
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purchase  wherein  to  inyest  the  sum  of  (£2,750),  to  be  raised  as 
directed  in  Payment  Schedule  U.,  Direct  usual  inquiry  as  to  title,  with 
oonsequential  directions  as  before ;  And  Let,  upon  the  execution  of 
such  last-mentioned  conyeyance  by  &c.,  being  certified,  the  funds  in 
Court  be  further  dealt  with  as  directed  in  Payment  Schedule  II. ;  And 
Let  the  names  of  the  persons  &c.  {as  before)  ;  And  Let  it  be  referred 
to  the  taxing  master  to  tax  the  costs  of  the  Petr  (including  therein  all 
reasonable  charges  and  expenses  of  and  incidental  thereto  of  the 
re-inyestment  of  the  said  moneys  in  the  purchase  of  the  said  lands,  and 
of  obtaining  this  order,  and  of  all  proceedings  relating  thereto,  except 
such  costs,  if  any,  as  are  occasioned  by  litigation  between  adverse 
claimants) ;  And  in  such  taxation  the  taxing  master  is  to  distinguish 
the  amount  of  the  ad  valorem  stamp  upon  the  conyeyance  of  the  said 
lands  in  the  said  agreement  dated  (7th  December,  1888),  mentioned, 
and  to  apportion  the  same  rateably  in  the  proportion  which  the  funds 
mentioned  in  Payment  Schedule  I.,  and  so  much  of  the  funds  in  Court 
mentioned  in  Payment  Schedule  II.  as  shall  be  taken  in  aid,  respec- 
tively bear  to  the  whole  of  the  purchase-money  of  £2,500  therein 
mentioned ;  And  the  taxing  master  is  also  to  distinguish  the  costs  of 
the  re-investment  in  the  purchase  of  the  lands  in  the  said  agreement 
dated  (8th  December,  1888)  including  the  ad  valorem  stamp  thereon, 
and  to  certify  the  amount  of  the  costs  hereby  directed  to  be  taxed 
(other  than  the  amounts  so  to  be  distinguished)  in  moieties  as  payable 
by  the  G.  W.  By.  Co.,  and  out  of  the  funds  in  Payment  Schedule  11. 
respectiyely,  but  so  that  the  moiety  to  be  paid  by  the  Q.  W.  By.  Co. 
ahall  not  exceed  a  moiety  of  the  costs  which  would  have  been  incurred 
by  the  Petr  if  this  application  had  been  made  by  simimons  adjourned 
to  the  Judge  in  Chambers  instead  of  by  petition,  and  had  related  to 
the  said  agreement  dated  (7th  December,    1888),  only;    And  the 
taxing  master  is  to  add  to  the  moiety  so  payable  by  the  Q.  W.  By.  Co. 
the  proportion  of  the  ad  valorem  stamp,  apportioned  and  distinguished 
aa  aforesaid,  of  the  said  agreement  dated  (7th  December,  1888),  and 
to    ceiiafy  the   total    amount   of   the   said   costs  payable   by   the 
O.  W.  By.  Co. ;  And  the  taxing  master  is  to  add  to  the  said  costs 
payable  out  of  the  funds  in  Payment  Schedule  II.  the  proportion  of 
tihe  ad  valorem  stamp,  apportioned  and  distinguished  as  aforesaid,  in 
respect  of  the  said  agreement  dated  (7th  December,  1888),  and  also 
the  said  costs  and  ad  valorem  stamp  so  to  be  distinguished  in  respect 
of  the  re-investment  in  the  said  agreement  dated  (8th  December,  1888), 
mentioned,  and  to  certify  the  total  amount  of  costs  payable  out  of  the 
funds  in  Payment  Schedule  11. ;  but  in  case  it  shall  appear  that  a 
gpood  title  cannot  be  made  to  the  lands  comprised  in  the  said  agreement 
ijated  (7th  December,  1888),  then  the  taxing  master  is  to  certify  the 
irliole  of  the  costs  of  and  incident  to  the  said  last-mentioned  agreement 
la  payable  out  of  the  funds  in  Payment  Schedule  11. ;  And,  pursuant 
o  tlie  80th  section  of  the  Lands  Qauses  Consolidation  Act,  1845,  Let, 
ipon  tbe  execution  of  the  conveyance  under  the  said  agreement  dated 
rth  I>ecember,  1888),  the  O.  W.  By.  Co.  pay  to  the  Petr  C.  L.  what 
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shall  be  certified  to  be  the  total  amouiit  of  the  said  oostB  payable  by 
them. 

{Insert  in  Payment  Schedule  /.} 


Upon  the  ezeoation  of  the  oonyeTance 
to  be  approved  in  respect  oi  the 
af^freement  dated  (the  7th  Deoember, 
1888)  being  certified— 

Sell  the  New  Consols  without  de- 
dncting  brokerage  [in  dealing  with 
other  securities  add  or  other  ohurges]. 

Fay  proceeds  so  far  as  the  same  will 
snffioe  in  part  satisfaction  of  pur- 
chase money  of  £2,500. 


The  person  or  persons 
to  be  ceddfiea  as  en- 
titled to  receive  the 
said  sum,  and  in 
sach  proportions  as 
shall  Decertified. 


£  «.  d» 


£  f  I 


539   1  8 


{Insert  in  Payment  Schedule  II,) 


Sell  the  Two-and-a-half  per  Oents .... 

Sell  so  mnch  of  the  New  Consols  as 
with  the  proceeds  of  the  above  sale 
and  the  proceeds  of  the  sale  directed 
by  Payment  Schedule  I.  will  raise 
(£2,600),  and  also  the  amount  of  the 
costs  to  be  certified  as  payable  out  of 
the  funds  in  Payment  Schedule  11. 

Out  of  proceeds  of  both  sales — 

Pay  the  said  costs. 

Pay  the  residue  in  full  satisfaction  of 
the  purchase-money  of  (£2,500) 


•  •  •  • 


Upon  the  execution  of  the  conveyance 
to  be  approved  in  respect  ox  the 
agreement  dated  (the  8th  December, 
1888)  being  certified— 

Sell  so  much  of  Ihe  residue  of  the  New 
Consols,  or  of  the  whole  thereof  in 
the  event  of  no  sale  under  Payment 
Schedule  I.,  as  will  raise  (£2,275)— 


Pay  proceeds 


The  person  or  persons 
to  be  certified  as  en- 
titled to  receive  the 
said  sum,  and  in 
such  proportions  as 
shall  be  certified. 


The  person  or  persons 
to  be  oertified  as  en- 
titled to  receive  the 
said  sum,  and  in 
such  proportions  as 
shall  be  certified. 


£  s.  d. 


£    I.  i. 

118  18  S 


—See  Re  Perpetual  Curate  of  Bihton^  North,  J.,  19  Tan.  1889,  A.  224; 
37  W.  E.  460. 
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4.  I%«  like — Order  made  on  Summons — Inf>estment  in  purchase  of 
One  Estate  of  Funds  belonging  to  distinct  Charities — Apportion- 
ment between  them  rateably — Sect,  69. 
IJpoK  the  application  by  originating  smnmons  dated  &o.,  of  &o.y  And 
the  Judge  having  approved  of  the  purchase  of  the  messuages  and 
lands  comprised  in  the  agreement  dated  &c.  in  the  summons  mentioned 
as  a  fit  and  proper  purchase  wherein  to  invest  the  sum  of  (£7,460),  to 
be  raised  as  in  the  Payment  J3chedules  I.  and  II.  mentioned,  and 
having  approved  of  the  title  to  the  said  messuages  and  lands,  and  an 
indenture  having  been  settled  and  approved  by  the  Judge  as  a  fit  and 
proper  conveyance  of  the  said  messuages  and  lands  consisting  of  an 
indenture  intended  to  be  made  between  Q.  H.  of  the  one  part,  and  the 
H.  Co.  as  governors  of  the  charities  of  A.  and  J.  of  the  other  part,  to 
be  executed  as  therein  mentioned,  and  which  indenture  is  identified  by 
the  signature  of  the  Master  in  the  margin  of  the  engrossment  thereof ; 
The  Judge  doth  order  that  the  said  messuages  and  lands,  and  the  said 
purchase-money  for  the  same,  be  apportioned  between  the  charity  of 
A.  and  the  charity  of  J.  respectively,  in  manner  following,  that  is  to 
say,  It  is  ordered  that  such  parts  of  the  said  messuages  and  lands  as, 
with  the  timber  thereon,  shall  be  equal  in  value  to  the  prox>ortion 
which  the  proceeds  of  the  sale  directed  by  Payment  Schedule  I.  hereto 
ahall  bear  to  the  entire  purchase-money  of  (£7,460)  and  interest 
thereon  at  the  rate  of  4  p.  o.  per  ann.  from  the  (26th  April,  1856)  to 
the  day  for  payment,  or  as  near  thereto  as  the  circumstances  wiU 
admit,  and  as  are  convenient  to  be  held  with  other  lands  belonging  to 
the  said  charity  of  A.,  be  apportioned  to  the  said  charity  of  A. ;  And 
It  is  ordered  that  the  remaining  parts  of  the  said  messuages  and  lands 
be  apportioned  to  the  said  charity  of  J. — ^And  It  is  ordered  that  upon 
the  due  execution  of  the  said  indenture  by  the  said  Q.  H.  and  the 
£L  Co.  being  verified  by  affidavit,  the  funds  in  Gourt  be  dealt  with  as 
directed  in  the  schedule  hereto,  without  deducting  brokerage  and 
other  charges,  the  Petrs  by  their  solrs  imdertaking  to  pay  the  broker- 
age and  other  charges  on  the  sales  therein  mentioned. — ^Adjourn 
further  consideration. — 

(^Insert  in  Payment  Schedule  L  of  Funds  belonging  to  Charity  of  A.) 


the  eaLeeiiticm  of  the  ixidentare  of 
oonTeyanoe  made  between  0.  H.  of 
tl&e  one  part  to  the  H.  Co.  of  the 
other  pert,  which  is  identified  by  the 
fliAiiatiire  of  Maeter  X.  in  the  marp^ 
^f  the  ingroesment  thereof  being 
<r«rified  by  affidavit. 


(19ew  Conaolfl  or  oih$r  invntment) 
thoat  deducting  brokerage 
^€h4r  chttrget :  9,  tup,  p.  2417). 


orer  proceeds  to  ledger  credit 
.tioDed  m  2nd  colnxnn. 


•  •  •  t 


{AceounU  of  Ikmdt 
belonging  to  Char* 


£.  8,  d» 


£.    9,    d» 


1,938  12    4 
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{Insert  in  Payment  Schedule  IL  of  Funds  belonging  to  Charity  of  J) 


Sell  so  muoh  of  the  (£7,800  69.  !<;.) 
(New  GonflolB  or  other  investment) 
without  dedactmg  brokerage  (and 
other  charges :  v.  sup.  p.  24 1 7)  as  will, 
with  the  cash  to  be  carried  over 
nnder  Schedule  I.,  raise  the  pur- 
chase-money of  (£7,460)  and  interest 
thereon  at  4  p.  c.  per  ann.  from  the 
(20th  April,  1866)— 


Pay  prooeeds  and  said  oaah 


£.    f.  ^ 


— See  Be  London,  Brighton,  Spc,  By,   Co.,   Exp,  Haherdasher^   Q>^ 
1  April,  1856,  1855  B.  932. 

This  form,  has  been  redrawn  to  conform  to  S.  C.  F.  B.,  and  to  preeent 
practice  in  Chambers  under  0.  LV,  2  (7). 

For  previous  order  for  leave  to  bid  at  sale  on  aocoimt  of  the  charities,  tD 
the  extent  of  a  specified  sum  for  the  whole,  and  for  parts  thereof  to  such 
amount  as  the  Petrs  might  be  advised  by  their  surveyor,  and  adjourning  refst 
of  petition  to  (chambers,  see  8.  C,  M.  B.,  30  July,  1865,  B.  1409. 


5.  Beinvestment  in  Land  registered  under  the  Land  Ihinsfgr  Aet, 
1875,  sulject  to  a  Begistered  Charge  under  the  same  Ad. 

TJfon  the  application  of  the  Pits,  and  upon  hearing  &c.,  the  Judge 
being  of  opinion  that  the  freehold  hereditaments  situate  at  &c.,  ccmt- 
prised  in  the  agreement  dated  &o.,  are  a  fit  and  proper  purchase  whereia 
to  invest  £ — ,  to  be  raised  as  directed  in  the  Schedule  hereto,  and  dutt 
a  good  title  has  been  made  to  the  said  hereditaments,  and  the  foim  <d 
transfer  as  prescribed  by  the  Eules  under  the  Land  Transfer  Act^  187d« 
having  been  approved  by  the  Judge,  Let  the  said  £ —  be  apportio&ed 
between  the  registered  proprietor  or  registered  proprietors  of  the 
hereditaments  and  the  registered  holder  or  registered  holders  of 
charge  for  £ —  upon  (inter  alia)  the  said  hereditaments,  and  let  ^e 
amotints  so  to  be  apportioned,  and  the  names  of  the  persons  to  whoi^ 
such  amounts  are  payable,  be  certified ;  And  Let,  upon  the  signiBg  id 
such  form  of  transfer  by  the  person  or  persons  who  shall  be 
to  be  the  registered  proprietor  or  registered  proprietors  of  the  si 
hereditaments,  and  the  signing  of  the  form  prescribed  by  the  Sake 
under  the  Land' Transfer  Act,  1875,  for  cessation  of  charges  by 
person  or  persons  who  shall  be  certified  to  be  the  reg^tered  holder 
registered  holders  of  the  said  charge  for  £ —  being  certified,  the 
in  Court  be  dealt  with  as  directed  by  the  Schedule  hereto  vitbcrs: 
deducting  brokerage  (and  other  charges),  the  applicants  by  their  si 
undertaking  to  pay  the  same ;  And  Let,  pursuant  to  the  57th 
of  the  Land  Transfer  Act,  1875,  upon  the  entry  upon  the  regisfeor  ss 
the  Land  Eegistry,  under  the  said  Act,  of  the  appHcants  as 
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proprietors  of  the  said  hereditaments,  any  dealing  with  the  said 
hereditaments  without  an  order  of  the  Coxat  be  inhibited,  and  an  entry 
to  that  effect  made  in  the  said  register. — Oosts  under  Lands  Glauses 
Consolidation  Act,  inf.  p.  2456. 

{Insert  in  Payment  Schedule,) 


IJpoxi  the  rigning  of  the  form  of  transfer 
as  preficribed  by  the  rales  und^r  the 
Luid  Tnmsfer  Act,  1875,  in  this  order 
mentioned,  and  npon  the  signing  of 
the  form  for  oessation  of  oharges  as 
prescribed  in  the  said  roles  in  this 
order  also  mentioned  by  such  person 
or  persons  as  the  Judge  shall  direct 
being  certified — 

Sell  sufficient  (New  Consols  or  other 
ifwtftnmU)  to  raise  £ — ,  without  de- 
ducting brokerage  (and  other  chargpee : 
9,  9up.  p.  2417). 

Out  of  prooeeds— 

Flar  amounts  to  be  apportioned  by  the 
iCaster's  oertifioate. 


The  persons  to  whom 
Buoh  amounts  shall 
be  oortifled  to  be 
payable. 


£  9,  d. 


— Be  Hoaih,  H.  y.  The  Shortlands  and  Nunhead  Ry.  Co,^  Kekewioh,  J., 
1 8th  March,  1893.    A.  743. 

Ab  to  oonveyances  on  sale  of  registered  land,  see  Brickdale  &  S.  76 ;  and 
to  discharge  and  release  of  mortgages  and  charges  of  registered  land, 
Jb.  106. 


6.  Purchaae^Money  of  Copyholds  applied  in  enfranchising  other 
Copyholds  settled  on  the  like  TriMts — Sect.  69. 

''  TTpok  the  application  by  originating  summons  dated  &c.,  of  &c., 

Tjet  the  agreements  for  enfranchising  the  copyhold  or  customary  lands 

to    "which  the  applicant  and  B.  deceased  were  admitted,   as  in  the 

anznmons  mentioned,  and  which  are  now  held  of  the  respectiye  manors 

of  £^  and  W.  by  the  applicant,  as  surviving  trustee,  upon  the  trusts  of 

ilxe    wUl  of  the  testator,  C,  be  respectively  carried  into  effect ;  And 

XiOt   an  inquiry  be  made  whether  valid  enfranchisements  can  be  made 

thereof  respectively ;  And  if  so,  Let  an  inquiry  be  made  whether  a 

g^tyoS,  title  can  be  made  to  the  respective  manors  of  which  the  said 

eopj^hold  lands  are  holden ;  And  if  it  shall  appear  that  a  good  title 

ean.    1^  made  thereto,  Let  proper  deeds  for  carrying  the  said  enfran- 

c»h£Bements  respectively  into  effect  be  settled  by  the  Judge." — ^Taz  and 

costs  [Form  1,  p.  2456] ;  And  it  is  ordered  that  the  funds  in  Court 

dealt  with  as  directed  in  the  Schedule  hereto,  without  deducting 

lyxotlc^nigo  and  other  charges,  the  applicant  by  his  solr  undertaking  to 

-the  same. 
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{Insert  in  Payment  Schedule,) 


Upon  the  dne  exeoation  of  the 
deeds  to  be  approved  under 
this  order  by  snoh  parties  as 
the  Judge  shall  direct  being 
certified,  sell  sufficient  (New 
Consols,  or  other  invettmeni) 
to  raise  £675,  without  deduct- 
ing brokerage  (and  other 
oluirgfee :  v,  tup,  p.  2417). 

Out  of  proceeds — 


Pay 


Pay  the  dividends  on  the  residue 
of  the  New  Consols  until 
further  order. 


The  person  or  persons  who 
shall  beoertified  to  beentitled 
to  receive  the  sum  of  £358  in 
the  Txroportions  (if  any)  in 
whion  that  sum  shall  be 
certified  to  be  payable. 

The  person  or  persons  who 
shall  beoertified  to  beentitled 
to  receive  the  sum  of  £217 
in  the  proportions  (if  anv) 
in  which  that  sum  shall  he 
certified  to  be  payable. 

Applicant,  S.  H.,  widow. 


£  9.  d.\  1 1,  i 


368   0  0 


217   0  0 


—Ee  Shirley,  M.  B.,  8  June,  1861,  B.  1295. 

This  form  has  been  redrawn  to  oonform  to  S.  C.  F.  B.,  and  to  the 
practice  in  Chambers  under  O.  ly,  2  (7). 


NOTES. 

The  proceeds  of  leaseholds  were,  on  the  appHoation  of  all  parties  interartBi 
invested  in  freeholds :  Be  Parker* s  Estate^  13  Eq.  495 ; 

— of  a  freehold  chapel  were  paid  out  to  the  trastees  for  inveetmeot  is  ■ 
leasehold  chapel  to  be  used  in  place  of  that  taken :  In  re  Eehoboih  CAdpi 
19  Eq.  180 ;  but  see  Exp.  Macaulav,  23  L.  J.  Ch.  816 ;  2  W.  B.  667 ; 

— of  freeholds,  copyholds,  and  leaseholds  were  invested  in  copyholdB » 
inheritance :  Be  Browne,  6  By.  Ca.  733 ; 

— of  freeholds  have  been  applied  in  enfranchising  copyholds :  Be  Ckeikwi 
College,  1  Jur.  N.  S.  996; 

—of  copyholds  were  applied  in  enfranchising  other  copyholds  held  on^ 
same  trusts :  Dixon  v.  Jackson,  26  L.  J.  Ch.  688 ;  4  W.  B.  450 ; 

— of  leaseholds,  in  purchasing  the  reversion  of  other  leaseholds  held  hrt^ 
vendors  who  were  infants,  the  conveyance  being  made  to  a  trustee,  and  tnt* 
declared  accordingly :  Be  Brasher,  6  W.  B.  406 ; 

— of  leaseholds,  in  purchasing  copyholds :  Be  Coyt^e  EstaUj  1  Sm*  X.  ^ 
202; 

—of  leaseholds,  in  permanent  repairs  to  copyholds :  Be  Aldre^e  EeUk, » 
Ch.  D.  228 ; 

— of  freeholds,  in  purchasing  copyholds,  on  proof  that  the  investmeDt  «i* 
proper :  Be  Cann,  16  Jur.  3 ;  19  L.  J.  Ch.  376. 

I^e  Court  would  not  sanction  investment  in  the  purchase  of  an  6oniiS|f  * 
redemption :  Exp,  Craven,  17  L.  J.  Ch.  216 ;  Exp,  Pork^dofum,  ^tc  iqi.  Ch 
I.  B.  10  Eq.  368. 


SECT,  m.j          Application  o/Pund  in  Court 


2439 


(IV.)— INVESTMENT  IN  BUILDINGS. 

1.  Inquiry  as  to  removing  or  replacing  Buildings^  or  mbstituting 
Others — If  approved^  Fund  to  be  applied — Sect.  69. 

Upon  the  petition  &c.  [or  upon  the  application  &c.],  Let  an  inquiry- 
be  made  whether  it  is  fit  and  proper  that  any  and  what  part  of  the 
sum  of  £ —  cash  in  Court  to  the  credit  of  &c.  should  be  applied  in 
removing  [or  replacing]  the  buildings  taken  by  the  said  company  [or 
injured  by  the  proximity  of  the  works  of  the  said  company,  or  in 
substituting  other  buildings  for  the  buildings  taken  &c.,  or  injured 
&c.,  as  above\  as  in  the  petition  [or  summons]  mentioned,  and  in  what 
manner ;  And  in  case  the  Judge  shall  be  of  opinion  that  it  is  fit  and 
proper  that  any  part  of  such  cash  should  be  so  applied,  Let  the  Petr 
[or  applicant]  be  at  liberty  to  remove  [or  replace]  such  buildings  [or 
substitute  other  buildings  for  the  buildings  taken  &c.,  or  injured  &c., 
CM  above']  in  such  manner  as  shall  be  certified  to  be  fit  and  proper ; 
And  Let,  upon  such  removal  [or  replacing,  or  substitution]  being 
completed,  and  the  same  being  certified,  the  funds  in  Court  be  dealt 
with  as  directed  in  the  schedule  hereto. — Co.  to  pay  taxed  costs. 


{^Insert  in  Payment  Schedule,) 


Pay  such  stun  aa  shall  be  certified  to 
be  proper  to  be  paid  in  respect  of  the 
remoTal  [pr  replacing,  or  sabetitu- 
tion]  of  the  buildings  in  the  order 
mentioned. 


The  person  or  persons 
to  be  certified  to  be 
entitled  to  receive 
the  same. 


£  9.  d. 


For  inquiry  as  to  applying  the  fund,  or  any  part,  in  the  removal  of  old 
buildings,  see  Be  Beridge,  Y.-C.  E.,  19  Jan.  1849,  A.  629 ;  and  for  further 
order,  8.  C,  1  June,  1849,  A.  1456. 


2.  The  like — Without  previous  Inquiry — Advances  during  the 

Progress  of  the  Works — Sect.  69. 

TJi^oTS  the  petition  of  &c.  [or  upon  the  application  &c.],  This  Court 
tike  Judge]  being  of  opinion  that  it  is  fit  and  proper  that  the  sum 

\f  £ ,  cash  in  Court  to  the  credit  of  &c.,  should  be  applied  in  removing 

or  replacing]  the  buildings  taken  by  the  said  co.  [or  injured  by  the 
^^xiinity  of  the  works  of  the  saidco.]  as  in  the  petition  [or  summons] 
nd.  tlie  affidavit  of  —  mentioned  [or  in  substituting  other  buildings 
>2-  tlie  buildings  taken  &o.,  or  injured  &c.  [Form  1,  *«/>.]],  in  the 
i^xmer  in  the  petition  [or  summons]  and  the  said  affidavit  specified, 
et  tli^®  ^^^  l>o  **  liberty  to  remove  [or  replace]  such  buildings  [or 
Ll>»titute  other  buildiogs  for  the  buildings  so  taken  &c.,  or  injured 
^^  n^  in  the  manner  so  specified ;  And  Let  the  fund  in  Court  be  dealt 
[til.  fl^  directed  in  the  schedule  hereto. 

III.  7  8 
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{Insert  in  Payment  Schedule.) 


Pay  saoh  sums  as  shall  from  time  to 
time  during  the  progress  of  the 
works  in  tiie  order  mentioned  he 
certified  to  he  proper  to  he  paid  in 
respect  of  the  amount  actually  laid 
out  or  expended  in  saoh  works,  not 
exceeding  the  sum  of  £ — . 

Upon  completion  of  the  said  works 
heing  certified — 

Pay  the  residue  of  the  said  £ —  (the 
amount  to  he  certified). 


The  persons  or  person 
who  shall  be  cer- 
tified to  he  entitled 
to  reoeiye  the  same. 


The  same. 


£  9.  d. 


In  Be  Bummer's  Will,  2  D.  J.  &  S.  515,  the  Court  refused  to  allow  any 
portion  of  the  fund  to  be  paid  out  until  the  whole  of  the  works  should  he 
completed. 

For  an  order  to  lay  out  part  of  the  compensation  money  in  Court  in  taking 
down  trade  buildings  on  a  settled  estate,  which,  from  the  construction  of  the 
line,  had  become  useless,  and  erecting  dwelling-houses  on  their  site,  and 
roofing  farm  buildings  with  slate  or  tile  instead  of  thatch,  see  Be  Johnson's 
Settlements,  8  Eq.  348. 

3.  Erection  of  Buildings  on  Glebe  Lands. 

The  application  of  A.  B.  &c.,  whicli,  upon  hearing  &c.  in  CbamberSi 
was  adjourned  &c.,  and  upon  hearing  counsel  for  the  applicant  and  for 
the  respondents,  and  the  applicant  by  his  counsel  undertaking  to  oom- 
plete  the  farmhouse  &c.  at  his  own  expense  if  the  £ —  hereinafter 
directed  to  be  allowed,  will  not  be  sufficient  for  that  purpose ;  Dedaie 
that  it  is  fit  and  proper  that  a  sum  not  exceeding  £ —  should  be  autho- 
rized and  directed  to  be  expended  in  and  about  the  erection  &c.,  on  &c., 
being  part  of  the  glebe  lands  of  the  rectory  of  &c. ;  Let,  during  the 
progress  of  the  works,  such  sum,  not  being  less  at  any  one  time  than 
£ — ,  as  shall  from  time  to  time  be  certified  as  proper  to  be  paid  in 
respect  of  the  amount  actually  expended  upon  such  works,  be  paid  to 
such  person  or  persons  as  shall  be  certified  as  entitled  to  receive  the 
same ;  And  Let,  upon  completion  of  the  said  works  being  certified,  the 
residue  of  the  sum  payable  in  respect  thereof  be  paid  to  such  person 
or  persons  as  shall  be  certified  as  entitled  to  receive  the  same,  bnt  so 
that  the  aggregate  of  the  sums  to  be  received  does  not  exceed  £ —  in 
the  whole. — Let  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [^Insert  in  Payment  Schedule  similar  directions  to  those  in 
Form  2.^— Exp.  The  Derby  Waterworks  Co.,  Kay,  J.,  21  June,  1884, 
A.  2204. 


4.  Purchase-money  to   be  paid  to  the  Oocemors  of  Queen  Anne*8 
Bounty,  to  be  applied  in  erecting  Cottages  on  Glebe  Land. 

Upon  the  petition  &c.  [or  Upon  the  application  of  &c.],  This  Court 
[or  the  Judge]  being  of  opinion  that  it  is  fit  and  proper  that  the  som 
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of  £400  should  be  applied  in  the  erection  by  the  Governors  of  Queen 
Anne's  Bounty  of  two  large  and  substantial  labourers'  cottages  on  the 
lands  in  the  petition  [or  summons]  mentioned,  Let  the  fund  in  Court 
be  dealt  with  as  directed  in  the  schedule  hereto ;  And  it  is  ordered 
that  the  Goyemors  of  Queen  Anne's  Bounty  do  apply  the  funds  when 
receiyed  by  them  in  the  erection  of  the  said  cottages. 

(Insert  in  Payment  Schedule,) 


Tkj  mousy  on  deposit 


Pay  any  intereet  to  be  credited   in 
respect  thereof . 


The  Gk>Yemoz8  of 
Queen  Anne's 
Bounty. 

The  same. 


400    0    0 


£.  «.  d. 


—See  Exp.  Hector  of  SnaUweU,  V.-C.  M.,  21  June,  1878,  B.  1794. 


NOTES. 

The  following  applications  of  funds  in  Court  haye  been  sanctioned  either 
under  the  terms  of  sect.  69,  or  as  re-investments  in  land : — 

—  payment  out  for  building  purposes,  on  a  surveyor's  certificate  of  the 
completion  of  the  works :  Re  Dummtr^s  Wiil,  2  D.  J.  &  S.  616 ;  see  ^e  Par^ 
U'riffton's  Edate,  1  N.  B.  177 ;  Exp,  Jesus  Coll,  Camh.,  60L.  T.  583;  Dan. 
1^1 ;  and  see  Re  Hargreave's  Trust,  Exp,  Mayor  of  Bradford,  68  L.  T. 
367  (as  to  form  of  application) ; 

—  permanent  additions  to  a  house,  part  of  a  settled  estate :  Re  Speer*s 
Trusts,  3  Ch.  D.  262  ; 

—  drainage  of  glebe  lands:  Re  Vicar  of  Queen  Camel,  11  W.  B.  603;  8 
Xi.  T.  233 ;  and  indosure  of  common  lands  allotted  to  a  rector,  who  had  power 
to  sell  part  for  this  purpose :  Exp,  Lockwood,  14  Beav.  158  ; 

—  erection  of  farm  buildings  on  glebe  land :  Exp,  R,  of  Shipton,  19  W.  B. 
549 ;  and  see  Exp,  Dean  d:c,  of  Canterbury,  10  W.  K.  605;  or  on  settled  land : 
JExp.  Melward,  27  Beav.  571 ; 

—  erection  of  rectory  house :  Exp.  R,  of  Hartingion,  23  W.  B.  484 ;  32 
X#.  T.  248;  Re  Incumb,  of  Whitfield,  1  J.  &  H.  610;  Re  Vicar  of  Brymbo, 
V.-C.  M..  21  April,  1871 ,  inf, ; 

—  permanent  repairs  to  a  copyhold  house  out  of  proceeds  of  sale  of  lease- 
jhoIdB,  held  on  the  same  trust :  Re  Aldred^s  Estate,  21  Chi  D.  228  ; 

—  erecting  shed  and  pigsties,  on  evidence  that  these  buildings  formed  a 
permanent  improvement,  and  increased  the  renting  value  of  the  ^ebe :  Exp, 
M»  of  Holywell'Cum'Needinijworth,  27  W.  B.  707  ; 

—  improving  and  adding  to  rectory  house,  the  money  to  be  paid  to  the 
Inshop's  secretary :  Exp,  R,  of  Claypole,  16  £(}.  574 ;  or  in  repairing  chancel : 
Exp,  J'ennimjton,  84  L.  T.  808  ;  or  rectory  buildings :  Exp,  R,  of  Urimoldby, 
2  Ch.  T>,  225; 

.—  improving  advowson  by  purchase  of  adjacent  objectionable  property: 
Entp.   Trin,  Coll,  Cam6.,  18  L.  T.  849; 

^o  procuring  and  fitting  up  temporary  buildings  for  hospital  purposes : 
Bif  JSt,   Thomas^ 8  Hospital,  11  W.  B.  1018  ; 

—  talcing  down  useless  buildings  and  erecting  dwelling-houses  on  theit 
ate,  removing  a  stack-yard,  and  improving  farm  buildings:  Re  Johnson^s 
Xetii^me7iU,  8  Eq.  348 ; 

pulling  down  dilapidated  houses  and    erecting  in   their   place  large 

Mi»'  dwellings;  Matthews  v.  Wilson,  W.  N.  (H3)  110; 
payment  to  an  owner,  who  had  restored  buildings  on  the  settled  estates 
a  compulsory  notice  under  the  Metn.  Building  Acts :  Exp.  Davis^  3 
J.    144; 

payment  to  the  Governors  of  Queen  Anne's  Bountnr  to  be  applied  by 
un  the  erection  of  cottages  for  labourers :  Exp.  R,  of  Snailwell,j^oim  4; 
p.   32440. 
*^  7  9  2 
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—  payment  to  the  trustee  of  infant  vendor,  to  be  expended  on  bnildings 
certified  to  be  necessary :  Exp,  Shavfy  4  Y.  &  C.  506 ;  Be  Wigan  OlebeAdyi 
W.  E.  41; 

—  payment  to  tenant  for  life,  to  repay  the  expense  of  building  necaaaiy 
cottages,  on  the  certificate  of  the  Chief  Clerk  that  they  had  been  built:  J!e 
Wight,  6W.R.  US; 

—  payment  of  362Z.  to  the  tenant  for  life  for  building  oottagee  on  ti» 
estate  was  ordered,  on  evidence  that  half  the  contract  price  had  been  ex- 
pended: Re  Earl  de  Grey's  Entailed  Estate,  W.  N.  (87)  241. 

In  Edcp,  Barrett,  19  L.  J.  Ch.  415 ;  15  Jur.  3,  a  sum  of  3(W.  remaining 
uninvested,  and  in  Exp.  Smith,  Be  KelVs  Guardians,  21  L.  R.  Ir.  346,  a  sum 
of  34/,  2a.  paid  into  Court,  was  ordered  to  be  paid  to  tenant  for  life,  on  lii> 
undertaking  to  lay  it  out  in  lasting  improvements  on  the  property  purchased. 

Under  the  Universities  Estates  Acts,  1858  and  1880,  mone^  paid  into 
Court  under  the  Lands  Clauses  Act,  was  invested  in  the  erection  of  ner 
buildings,  on  the  college  undertaking  to  repay  the  same  in  thirty  anpul 
instalments ;  but  since  the  Act  of  1880,  the  consent  of  the  Board  of  Agncol- 
ture  is  necessary  to  the  application  of  such  money :  Exp,  King's  Coll,  Cami, 
(1891)  1  Ch.  333,  677 ;  9.  v.  as  to  the  form  in  which  such  consent  should  \ft 
evidenced ;  and  see  the  Universities  and  College  Estates  Act,  1898  (61  &  6^ 
y.  c.  55),  6.  2,  and  sup.  p.  2425. 

And  generally  the  application  of  the  fund  in  buildings  or  improvanefii^ 
will  be  sanctioned,  if  tne  remainderman  consents,  on  the  ground  that  it  is  a 
permanent  augmentation  of  the  property :  Be  Leigh's  Estate,  6  Ch.  887 ;  and 
see  Williams  v.  Aylesbury  and  Buckingham  By.  Co.,  9  Ch.  684 ;  Be  Newman 
lb.  681 ;  and  in  a  proper  case  service  on  the  remainderman  may  be  di^Kosoi 
with :  Be  Aldred's  Estate,  21  Ch.  D.  228. 

But  the  fund  will  not  be  applied  in  repairs,  or  in  recouping  to  the  tesast 
for  life  any  outlay  not  properly  a  charge  on  the  inheritance:  Be  Leigyt 
Estate,  sup. ;  Be  Aldred^s  Estate,  sup.  ;  nor  in  payment  of  moneys  remaifiiH 
unpaid  in  respect  of  the  rebuilding  of  a  rectory  house  by  the  redor;  E^  ^ 
0/ Newton  Heath,  44  W.  R.  645 ;  et  v.  sup.  Vol.  II.  p.  1766. 

So,  too,  money  in  Court  was  not  appbed — 

—  in  restoring  the  chancel  of  a  diurch,  or  repaying  a  loan  from  ^ 
Governors  of  Queen  Anne's  Bounty :  Escp.  B.  of  Grimoldhy,  2  Ql  D.  225; 
but  see  as  to  chancel,  Exp.  Pennington,  84  L.  T.  808 ; 

—  in  recouping  advances  by  an  incumbent  for  rebuilding  a  parsooa^; 
Williams  v.  Aylesbury  and  Buckingham  By,  Co.,  9  Ch.  684 ;  and  see  Exf^R-^ 
HartingUm,  23  W.  R.  484 ;  Exp.  B.  of  Newton  Heath,  sup. ;  «fctf«,  in  me  ca?f 
of  new  buildings ;  Ex^.  B.  of  Gamston,  1  Ch.  D.  477  ; 

—  in  erecting  mumcipal  buildings  which  would  produce  no  incomt  1^*- 
Knight-Bruce,  Jj.  J.):  Exp,  Corp.  of  Liverpool,  1  Ch.  596; 

—  nor  in  stubbing  up  fences:  Exp.  B,  of  Harby,  M.  R.,  7  Dec,  1878. 

(v.)— PAYMENT  OUT. 

1.  Order  for  Payment  Out  to  Person  absolutely  entitled. 

The  Court  [^or  the  Judge]  being  of  opinion  that  the  trusteee  of  ^ 

settlements  and  of  the  will  hereinafter  named  are  the  persons  wbo  si 

absolutely  entitled  to  the  funds  in  Court  within  the  meaning^  of  sect  69; 

Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule  teii^ 

(Insert  in  Payment  Schedule.) 


Pay  cash 


R.H.of  —  andT.B. 
of  —  as  trustees  of 
the  indenture  of  aet- 
tlementSy  dated  &c. 


£ 


^!     l*-^ 


—See  Re  ffohson's  Trusts,  0.  A.,  16  Feb.  1878,  A.  321 ;   7  Ch.  1>.  ^ 
0.  A. 
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2.  Order  on   Summons  for    Piiijmvnt  on/    of  Fund    in    Court    not 

exceeding  £1,000 — Summons  tiiii/er  Seal  of  Applicant  Eailicay 

Compamj  vhere  Payment  Out  to  Thinl  Party— L.  C.  C.  Act, 

1845,  M.  69,  70— 0.  lv,  2  (i)  (7). 

The  application  of  the  E.  &  F.  Ry.  Co.  und  the  Rt.  Hon.  S.  B., 

Baron  N.  [by  Bummona  dated  utc,  undor  the  sral  of  the  said  B.  &  F. 

Ry.  Co.]  which,  upon  hearing  the  sglr  for  tho  applicants  in  Cliambera, 

waa  adjourned  to  he  hoard  ia  Court  coming  on  &c. ;  And  upon  hearing 

counsel  for  the  applicant*,  And  upon  reading  &c..  Let  tho  funds  in 

Court  be  dealt  with  aa  directed  in  the  schedule  hereto. 


{Insert  in  Payment  Sc/ifdulf.) 


Tmj  moMDr  on  dapocit  and  cult .. 


I  The  B.  &.  F.  By.  Co. 

I     or  G.  B.  (he  Sccre- 

I     toiy  of  the  said  oo, 

on  thfir  behalf . 


— See  Eip.  Bala  and  Festiniog  R^.  Co.,  Chitty,  J.,  3  Deo.  1883,  A.  4963 ; 
reported  under  title  of  Exp.  Maiditoae  and  Ashford  Ry.  Co.,  Exp.  Bala, 
^e.,  25  Ch.  D.  168. 


3.  Order  on  Petition  for  Payment  out  of  Three  Fundn  in  Court,  the 
Total  exceeding  £\  ,000— Special  Order  ok  to  Coats  of  Tiro  of 
the  Funds  not  exceeding  £1.000— i.  C.  C.  Act,  1845,  g.  80— 
0.  Lv,  2. 

Ufok  the  petition  of  &c.,  And  upon  hearing  £c..  And  upon  reading 
Ac.,  I^et  the  funds  in  Court  he  deult  with  as  directed  in  the  schedule 
liereto ;  And  Let,  pursuant  to  the  80th  section  of  tho  Lands  Clauses 
Consolidation  Act,  1845,  the  respondents  The  M.  Ey.  Co.,  The  S.  &  D. 
Ey.  Co.,  and  The  G.  W.  Ry.  Co.,  pay  to  the  Petrs  thnir  costa  in  equal 
proportions,  including  therein  all  vcaRonuhie  charges  iucidcnt  thereto 
yt  obtaining  this  order,  and  of  all  proceedings  relating  thereto ;  And 
•efer  Ac.  to  tax  and  settle  the  said  custa ;  But  tho  costs  payable  hy  the 
«spondenta  The  G.  W.  Ry.  Co.  and  Tho  S.  &  1).  Ry.  Co.  respectively 
jre  not  to  exceed  the  costs  which  would  have  been  occasioned  if  the 
pplication  in  respect  of  the  said  funds  paid  in  by  them  respectively 
aid  been  by  Bommons  instead  of  by  petition  ;  And  if  ou  such  taxation 
he  costs  to  be  paid  by  the  resiiondcnta  The  M.  Ry.  Co.  shall  be  less 
iMH  the  sum  of  £40,  Let  the  U.  Ry.  Co.  pay  to  the  Fetrs  the  balance 
r  the  aum  of  £40. 


244-4    Lands  Glauses  Consolidation  Acts^  1845,  ^*c.  [cun 

[Insert  in  Three  Payment  Schedules,  entitled  respectively^  **  £r  p«rie 
The  M.  By.  Co."  (fund  over  £1,000),  and  "  Ex  parte  The  ^kd. 
Ry.  Co.,"  and  '*  Ex  parte  The  B.  &  N.  S.  By.  Co."  (fundB  md« 
£1,000).] 


Pay  cash  and  transfer  New  CohboIb  ..    The  official  trustees 

of  oharitable  funds. 


£  t,  d. 


£  t.l 


—See  A.  O.  v.  St.  John's  Hospital,  Bath,  North,  J.,  24  June,  1893, 
A.  1458;  (1893)  3  Oh.  151;  foUowing  Re  St,  Allan's,  Wood  Sind, 
66  L.  T.  61. 


4.  Payment  out  of  Funds  in  Court  (tarious)  over  £1,000 — Sect  69- 

0.  Lv,  2  (2). 

Upon  the  petition  &c..  This  Court  being  of  opinion  that  it  ib  fit  wi 
proper  that  the  sum  of  £17,000  to  be  raised  as  hereinafter  direcO^ 
should  be  applied  in  erecting  additional  buildings  for  the  aocomow^ 
tion  of  the  students  of  the  Fetrs'  college  as  in  the  petition  and  in  tfe 
affidavit  of  &c.  mentioned,  Doth  order  that  the  funds  in  Court  he  desk 
with  as  directed  in  the  Payment  Schedules  hereto  without  deducdBf 
brokerage  (and  other  charges),  the  Petrs  by  their  counsel  undertBkag 
to  pay  the  same,  and  also  undertaking  to  apply  the  proceeds  of  tk 
sale  directed  by  the  said  Payment  Schedules  in  payment  of  the  ca^ 
of  the  said  buildings. 


(Insert  in  Payment  Schedule  1.) 


On  or  after  the  1st  October,  1883,  sell 

sufficient  £ New  Consols  (or  other 

invest/nenta)  to  raise  £3,000  without 
deducting  brokerage  (and  other 
charges:  v.  tup.  p.  2417). 


Pay  proceeds 


Pay  intere5it  on  residue  of  New  Con- 
sols until  further  order. 


£  «.  d. 


ihl 


The  Petrs,  the  Master 
or  Keeper  and  Fel- 
lows and  Scholars 
of  the  College  of 
the  B.  V.  M., 
S.  J.  E.,  and  the 
G.  V.  S.  R.,  com- 
monly called  Jesus 
College,  in  the  Uni- 
versi^  of  Cam- 
bridge. 

The  same. 


(Insert  in  other  Payment  Schedules  similar  directions  for   rmsi»f  < 
various  periods  sums  eventually  making  up  total  sum  o/'£l7,000.,' 

—See  Exp.  Jesus  College,  Cambridge,  Kay,  J.,  20  July,  1883,  A.  5W 


J 
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varied  and  extended  by  S.  C,  Kay,  J.,  8  Feb.  1884,  A.  533  ;  50  L.  T. 
583. 

N.B. — This  order  has  been  altered  to  conform  to  S.  C.  F.  R.  In  this  case 
Kay,  J.,  held  that  the  application  was  not  one  for  a  **  permanent  investment" 
within  O.  LV,  2  (7),  but  for  ** payment  out"  under  O.  LV,  2  (2)  of  a  sum 
exceeding  1,000/.  •*  for  a  certain  purpose  to  a  body  who  iindertake  to  apply 
the  fund  m  a  particular  way,"  and  mat  therefore  a  petition  was  the  proper 
course. 

For  declaration  that  the  residue  of  a  fund  in  Court,  after  payment  of 
costs,  was  divisible  among  the  copyhold  tenants  of  the  manor  of  H.,  named 
in  the  first  schedule  to  the  Master's  certificate,  and  the  freehold  tenants 
of  the  same  manor  named  in  the  first  part  of  the  second  schedule  to  the  said 
certificate,  accordin^^  to  the  stints  fixed  by  a  clause  of  tiie  bye-laws  regu- 
lating the  rights  oi  conunon  in  the  pleadings  set  fortii,  with  consequent 
directions,  see  Fox  v.  Amhurst,  V.-O.  M.,  16  July,  1875,  A.  2976:  20  Eq. 
403. 

NOTES. 

Persons  absolutely  entitled  to  a  share  of  a  f imd  in  Court  may  apply  for 
pa^nnent  of  their  shares,  without  serving  the  persons  entitled  to  the  re- 
mainder of  the  fund :  Re  Midland  Ry,  Co,,  10  Jur.  1095  ;  22  L.  J.  Ch.  59  ;  1 
W.  R.  219;  MtUing  v.  Birdf  17  Jur.  155;  and  in  such  cases  the  co.  or  pro- 
moters cannot  require  the  whole  fund  to  be  paid  out,  so  as  to  save  fuither 
costs:  Re  iiowry/L,  R.  8  Ch.  736;  29  L.  T.  233;  21  W.  R.  718. 

If  the  fund  is  under  1,000/.  cosh,  or,  if  securities,  nominal  value,  the 
application  should  be  by  summons ;  otherwise  by  petition :  v.  sup.  p.  2424. 

where  a  fund  in  Court  is  claimed  by  the  peraon  who  would  have  been 
tenant  in  tail  of  the  land  represented  by  it,  it  is  now  settled  that  a  disentail- 
ing deed  must  be  executea  before  payment  out :  Re  Reynolds,  3  Ch.  D.  61, 
C.  A.;  Exp.  Smythy  I.  R.  10  Eq.  66;  Re  Butler's  Will,  16  Eq.  479;  Re  Brooking, 
2  Qifif.  31 ;  and  see  Re  Broadtvood,  1  Ch.  D.  438,  though  this  was  not  required 
in  Re  Row,  17  Eq.  300;  Notlvy  v.  Palmer,  1  Eq.  241 ;  i?e  S.  E.  Ry.  Co.,  30 
Beav.  215 ;  Re  Holden,  1  H.  &  M.  445. 

But  where  the  fund  is  less  than  200/.,  a  disentailing  deed  has  been  dis- 
pensed with:  Re  Tylden,  11  W.  R.  869;  Re  Watson,  10  Jur.  N.  S.  1011 ; 
Sowry  V.  S.,  8  W.  R.  339 ;  6  Jur.  N.  S.  337. 

A  fund  to  which  a  married  woman  was  entitled  would  not  generally  be 
«ud  out  without  a  deed  acknowledged  by  her,  or  her  consent  in  Court :  Re 
Worthington,  M.  R.,  16  Dec.  1853  ;  9  W.  R.  769,  n. ;  Re  Hayes,  9  W.  R.  769 ; 
and  see  Re  Belt,  25  W.  R.  901 ;  though  this  was  dispensed  with  where  the 
amount  was  only  50/. ;  Re  Clarke* s  Estate,  13  W.  R.  401 ;  but  as  to  the  effect 
of  the  Married  Women's  Property  Act,  1882,  v.  sup.  Vol.  II.  pp.  915  et  seq. 

A  dowress  has  been  held  entitled  to  have  the  ascertained  value  of  her 
rig^ht  of  dower  paid  out  to  her :  Re  JIaWs  Estate,  9  Eq.  179. 

Tmstees  with  power  of  sale  have  been  held  to  be  persons  becoming  abso- 
lutely entitled,  and  payment  will  be  made  to  them  accordingly,  the  co.  or 
public  body  not  op])06ing :  Re  Hohson^s  Trusts,  7  Ch.  D.  708,  C.  A. ;  /2e  Qooch, 
3  Ch.  D.  742  ;  Re  'I  homos* s  Settlement,  30  W.  R.  244;  45  L.  T.  746;  ReWard^s 
EUate,  28  Cli.  D.  100  (settlor,  at  whose  request  power  was  exerciseable, 
eoncarring  as  Petr) ;  and  see  Oalliers  v.  Metn.  Ry.  Co.,  11  Eq.  410;  and  so, 
too,  payment  to  trujstees  having  power  to  give  receipts  for  the  fund  was 
ordered  under  special  circumstances :  Re  lllmann,  18  W.  R.  962;  39  L.  J.  Ch. 
762  ;  22  L.  T.  835 ;  secus,  where  there  was  no  such  power :  Re  Jlorwood,  3 
^i£P.  218 ;  and  where  lands  were  settled  in  trust  for  a  widow  durante  viduitate, 
uul  afterwards  on  trust  for  sale,  payment  out  was  ordered  to  the  trustees  of 
the  settlement,  they  undertaking  to  hold  the  money  upon  the  trusts  of  the 
lettleinent:  Re  Evans*  tkttlement,  14  Ch.  D.  511. 

In  Be  Smith,  Ex^.  Z.  <fc  N.  W.  Ru.  Co.  and  Midland  Ry.  Co.,  40  Ch.  D.  386, 
;?.  Jl.  »  it  was  questioned  whether  me  words  of  the  section  do  not  point  to 
lersoxiB  becoming  absolutely  entitled  in  beneficial  interest,  but  notwithstanding 
he  doubt  so  thrown  out  Re  Ilobson*s  Trusts,  sup.  is  not  overruled,  and  must 
till  be  followed  :  Re  Morgan,  Smith  v.  May,  (1900)  2  Ch.  474. 

3tit  imder  sect.  21  of  the  Settled  Land  Act,  1882,  which  authorizes  pa3rment 
f  c&Iii^  money  to  any  person  '*  becoming  absolutely  entitled  or  empowered 
>  ^ve  an  abeolute  discLarge/'  the  Court  has  clearly  a  discretion  to  order 


•I? 
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fiucli  p^ment:  Re  Smith,  sup, ;  Re  D.  of  BtUland's  Settlement^  31  W.  B.  W7; 
49  L.  T,  196 ;  Be  Wrighfs  TrusU,  24  Oh.  D.  662 ;  Re  Belfast  ImprwewMl 
Acts,  Exp.  Beid  (1898^,  1  I.  R.  1,  sup,  p.  2425 ;  and  under  the  S.  L.  Act, 
1890  ([53  &  54  Y.  c.  69j,  8.  14,  any  capital  money  paid  into  Court  may  be  st 
any  time  paid  out  to  tne  trustees  of  a  settlement  for  the  purposes  of  the  S.  L. 
Acts,  1882  to  1890. 

Trustees  of  charities  have  been  held  to  be  persons  absolutely  entitled: 
Be  Spurstmoe's  Charity,  18  Eq.  279;  Exp,  Trustees  of  Tid  St,  Gilts'  Charity, 
17  W.  E.  758;  Exp,  Haberdashers'  Co,,  55  L.  T.  758  (where  the  outlay  bad 
been  authorized  by  the  Charity  Commrs) :  Be  Parson,  <fcc.  of  St,  Alpkagf, 
W.  N.  (86)  154  ;  55  L.  T.  314  ;  and  see  Finnis  to  Forbes,  24  Ch.  D.  587  ;  and 
as  to  payment  of  dividends  to  the  secretary  of  a  charity  (there  being  no 
treasurer),  see  Be  Codrington's  Charity,  18  Eq.  658. 

Mortgagees  in  possession  were  held  entitled  not  only  to  a  fund  in  Conit 
representmg  a  part  of  the  mortgaged  property,  but  also  to  a  further  fond 
representing  the  decrease  in  value  of  the  goodwill :  Pile  v.  P.,  Exp,  LambUn, 
3  Ch.  D.  36,  C.  A. 

Copyholders  in  fee  are  entitled  to  have  a  fund  representing  the  oommia 
land  divided  among  them  in  proportion  to  the  respectiye  values  of  their  limits 
of  common  appendant :  Fox  v.  Amhurst,  20  Eq.  403 ;  but  the  occupiers  claim- 
ing under  them  have  no  such  right:  Austin  v.  Amhurst,  7  Ch.  D.  689;  and 
where  the  right  of  common  belonged  to  all  the  freemen  of  a  borough,  so  that 
each  person's  interest  in  it  was  in  the  nature  of  a  life  estate,  the  fund  w 
invested,  and  the  dividends  paid  to  the  trustees  of  the  freemen^  to  be  divided 
among  them:  Nash  y.  Coombs,  6  Eq.  51. 

Where  the  statutory  machinery  was  available  for  ascertaLnment  of  li^tt 
of  commoners  the  Coiirt  declined  to  interfere :  Bichards  y.  Ih  WiwUm,  70 
L.J.  Ch.  719;  84  L.  T.  831. 

A  person  having  a  right  of  purchase  at  a  fixed  price  under  a  wiU  was  held 
entitled  to  the  fund  in  Court  on  paying  the  price :  Be  Cant,  4  D.  &  J.  50S. 

The  represves  of  a  person  in  adverse  possession  of  land  for  19^  years  were 
held  entitled  to  the  purchase-money  in  Court,  as  being  the  price  of  ids  interast 
in  the  land :  Exp,  Winder,  6  Ch.  D.  696. 

And  payment  was  ordered  to  a  person  who  had  been  in  posseeskm  lor 
26  years  after  the  expiration  of  a  long  term  of  years,  in  the  absence  of  dain 
by,  or  evidence  of  the  existence  of  a  reversioner:  Be  Met,  Street  Ad,  Etd. 
Chamberlain,  14  Ch.  D.  323;  but  see  Oedye  v.  Commrs  of  Works,  (1891)  2  Ck 
630,  where  the  Court  refused  to  order  payment  of  the  money  paid  in  reeped 
of  the  reversion  to  the  represve  of  the  leaseholder  twelve  years  after  the  tarn 
had  expired,  there  being  no  other  claimant,  as  the  leaseholder,  having  ncrv 
had  possession  of  the  reversion  prior  to  the  time  when  the  house  wma  takesu 
was  not  the  person  ''in  possession "  within  sect.  79.  Where  it  was  doabcfnl 
whether  a  statutory  title  had  been  acquired  the  Court  retained  the  fond  for  a 
sx>ecified  period,  and  directed  payment  of  dividends  to  Petr :  Be  HarriSy 
London  County  Council,  (1901)  1  Ch.  931. 

Money  paid  into  Coiirt  in  respect  of  minerals,  where  the  tenant  for  life 

unimpeachable  for  waste,  and  not  being  of  such  extent  that  they  could  not 
have  oeen  worked  during  his  life,  was  held  to  belong  to  his  estate  under 
sect.  74  ;  Be  Barrington,  Oamlen  y.  Lyon,  33  Ch.  D.  523 ;  but  durkig'  the  hk 
of  the  tenant  for  life  the  Court  could  not,  under  sect.  69,  make  any  appostiiB* 
ment  of  capital  in  his  favour,  and  he  was  entitled  only  to  the  inoome :  Jr 
Bobinson's  Settlement,  {1891)  3  Ch.  129. 

Where  land  belonging  to  a  waterworks  co.,  and  not  being  superfinous 
was  compulsorily  taken,  the  purchase-money  was  held  ri^tly  paid 
Court,  but  to  be  payable  to  tne  oo.  as  absolutely  entitled,  ina^uck 
could  not  be  applied  to  any  of  the  purposes  of  sect.  69 :  Be  Chelsta  JTt 
Co,,  56  L.  J.  Ch.  640 ;  W.  N.  (87)  70;  56  L.  T.  421. 

On  payment  of  a  fund  into  Court  imder  sect.  69  there  is  a 
reconversion  which  the  person  becoming  entitled  to  the  fund  may  stop :  bas 
imtil  it  is  stopped  the  money  is  to  be  considered  as  land :  M.  B.  in  Ke^iamd  t. 
Ful/ord,  6  Ch.  D.  491 ;  Be  Homer,  5  D.  &  8.  483 ;  Dan.  1834. 

Sect.  7  of  the  Lands  Clauses  Act  does  not  authorize  a  person  of 
mind  to  sell,  and,  therefore,  the  purchase-money  of  land  taken  frc 
person,  who  died  intestate,  was  held  to  devolve  on  the  heir,  aa  tmoon 
Bt  Tugwell,  27  Ch.  D.  309,  dissenting  from  Exp,  Flamank,  1  Sim.  N-  & 


SECT,  rv.]  Estates  in  Lecise.  2447 

The  Court  has  jurisdiction  to  order  pa}inent  out  to  persons  becoming 
absolutely  entitled,  though  the  Act  under  which  the  money  was  paid  in  was 
passed  before  the  Lands  Clauses  Consolidation  Act,  and  did  not  expressly 
authorize  it :  Re  Muagravf,  6  Jur.  N.  S.  797  ;  Rt  MaccUsfitld  Canal  Act,  9  Jur. 
N.  S.  224 ;  see  **  Costs  under  special  Acts,"  inf.  p.  2468. 

The  transfer  of  a  fund  in  Court  to  a  separate  account  not  entitled  **  Exp. 
the  Co.,  &c.,"  is  equivalent  to  a  payment  out :  MtUing  v.  Bird,  17  Jur.  155 ; 
22  L.  T.  599  ;  I  W.  R.  219  ;  even  though  the  account  is  that  of  the  oflBcial 
trustee  of  charitable  funds :  Re  Bristol  School,  47  L.  J.  Ch.  317 ;  secM,  where 
the  fond  has  been  transferred  to  the  account  of  trustees  who  had  no  real 
interest  in  it :  Re  BumeWa  Estate,  12  W.  R.  568 ;  10  Jur.  N.  S.  289 ;  10  L.  T. 
127 ;  or  to  the  credit  of  an  admon  action,  Exp.  the  undertakers,  the  account 
of  the  devised  estates,  though  not  specifying  the  special  Act  or  the  Lands 
Clauses  Act :  Drake  v.  Greaves,  33  Ch.  D.  609. 

Where  the  land  taken  by  the  co.  was  claimed  by  the  Crown,  who  had 
filed  an  information  against  the  lord  of  the  manor,  claiming  the  land, 
the  petition  of  the  lord  of  the  manor  for  payment  out  to  him  of  the  compen- 
sation money  stood  over  until  the  information  was  disposed  of,  as  the  Crown 
cannot  be  brought  before  the  Court  under  the  Lands  Clauses  Consolidation 
Act :  Re  Manor  of  LoweiAofi  and  O.  E,  Ry.  Co.,  Exp,  Reeve,  24  Ch.  D.  253. 


Section  IV. — Estates  in  Lease — Tenant  foe  Life  and 

Bemainderman. 

1.    Purchase-money  of  LeaseJiold  apportioned  and  paid  by  way  of 

Annuity, 

This  Court  being  of  opinion  that  A.  B.  is,  as  tenant  for  life,  under 
an  indenture  dated  &c.,  entitled  to  have  the  said  £ —  New  Consols,  and 
the  interest  thereon,  applied  and  apportioned  by  way  of  annuity,  half 
yearly  on  the  25th  March  and  the  29th  September  in  every  year,  com- 
menciog  as  from  &c.,  when  the  leasehold  estate  was  taken  by  the 
Mayor,  &c.  of  8.,  and  of  the  same  duration  as  the  term  for  wliich  the 
said  lease  was  held,  which  will  expire  on  the  29th  September,  1886, 
such  New  Consols  to  be  taken  at  their  value  at  the  date  of  the  Master's 
certificate  of  apportionment  hereby  directed,  and  to  have  such  appor- 
tionments of  tiie  proceeds  thereof  paid  to  him  till  the  expiration  of 
the  said  term,  if  he  shall  so  long  live,  the  said  A.  B.  giving  credit 
for  £ — 9  received  by  him  on  account  of  such  annuity,  as  from  the  &c., 
to  the   &c.,  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto,  And  Let  the  said  £ —  New  Consols  be  apportioned, 
havixigr  'ogard  to  the  foregoing  declaration,  so  that  the  amount  of  such 
tfew  Consols  to  be  applied  in  satisfaction  of  such  annuity  as  aforesaid, 
cyn  each  of  such  half-yearly  days,  will,  with  the  interest  then  payable 
to  tbo  said  A.  B.  under  the  direction  hereinbefore  contained,  be  equi- 
ralont  to  the  amount  of  such  annuity  then  due,  and  that  such  appor- 
^onmGnta,  and  the  amount  due  to  the  said  A.  B.  for  arrears  up  to  the 
^co^t    l>^  certified  after  giving  credit  for  the  said  £ — . — ^Liberty  to 
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Payment  Schedule. 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Ledger  credit  as  above. 
Funds  in  Court  £ —  New  Consols. 


Date  of  order. 


Flartionlars  of  Faymento,  Transfers,  or 

Fayees  and  lYansf ereea, 
or  separate  Aeoonnts. 

Amoimli. 

other  OpemtioQB  ordered. 

lIoiMjr. 

Be^iti.. 

Pay  interest  as  it  aoGrues  on  New  Con- 
sols during  the  life  of  A.  B.  np  to 
and  inclucung  the  —  day  of  —  &c., 
on  or  after  the  —  day  of  — ,  and  the 
—  day  of  — ,  and  the  same  days  in 
each  snooeeding  year  during  the  life 
of  A.  B. 

Sell  so  much  of  the  New  Consols  as 
shall  be  oertified  to  be  apportioned 
in  respect  of  the  annuity  in  the  order 
mentioned. 

Pay  Drooeeds  of  sales 

A.  B.  of  &o. 
The  same. 

^   9,    d. 

£    9.   4, 

\ 

—See  Askew  v.  Woodhead,  C.  A.,  3  March,  1880,  A.  1205. 

For  similar  orders,  see  Re  Hazeldine,  V.-C.  M.,  16  July,  1880,  A.  4221; 
Be  Morris,  M.  E.,  20  Nov.  1880,  B.  3934 ;  Be  Gurden,  Kay,  J.,  31  Juiy.  18S6C 
A.  2560;  Exp.  Metrop.  B,  of  TT.,  Be  Fottier,  Kay,  J.,  20  March,  1886,  BL 
1698. 

For  order  where  the  tenant  for  life  being  dead  the  apportioned  amoimt 
due  in  respect  of  his  annuity  was  directed  to  be  paid  to  his  represve,  mud  an 
inquiry  was  directed  as  to  tne  persons  entitled  as  next  of  kin  to  the  nn^mal 
testator,  see  Be  Hunt,  Kay,  J.,  24  July,  1884,  A.  3702. 


2.  Leaseholds  in  Settlement — Compensation  Fund  to  be  incf9ied  If 
Trustees — Annual  Sum  equal  to  Rent  reserved  to  be  provided  far 
Tenant  for  Life  by  means  of  Interest  and  Periodical  Half-ftaHs 
Sales — Sect,  74. 

Tax  costs. — ^Let  the  residue  of  the  fund  when  paid  to  PetrB  J.  ft  T. 
{the  trustees),  be  by  them  invested  in  their  names  in  New  OcmsQlSb — 
''  Let  the  said  J.  and  T.  in  each  year,  until  the  year  1893,  provided  P. 
{tenant  for  life)  shall  so  long  live,  and  his  interest  therein  ranAin  wi- 
forfeited,  sell  so  much  of  the  New  Consols  so  to  be  purchased  as,  wi& 
the  dividends  which  will  in  each  of  the  said  years  aocrue  on  the  BtH 
New  Consols,  will  make  up  the  annual  sum  of  £35  {rent  reserved  em  tht 
leaseholds) ;  And  let  the  said  J.  and  T.  pay  the  said  £35  by  half^yeaify 
payments  of  £17  10^.,  as  from  the  10th  January,  1868,  the  first  pay- 
ment to  be  made  as  on  the  10th  July,  1868 ;  And  Let  the  said  J.  and  T^ 
on  the  death  or  forfeiture  of  the  interest  of  P.  before  the  year  1S93. 
apply  the  residue  of  the  said  New  Consols,  and  the  divideuda  as 
they  accrue  thereon,  in  the  same  manner  as  the  rents  of  the  leaaehuM 


sl:ct.  n-.]  />A(/r.v  i>i  Lome.  3449 

lireui!,os  iLiui].i-isc.l   in  Ihn  will  oiW.  : thi-  set lhr\  are  dircct.'d  to  be 
■Jus,:r(  in  Pm/mnd  Si'hrihih.) 


apiJicl." 


IHliinilirlliUnnl.  r 


Put  rcsiilut  of  fuuJ-  in  Coiu 


-^^a  lU  Pliillip^.^l.  It..  II    July,    IMGS,  B.   j:;( 

LIlil  SW  /.V  Unrrhujtu.t.  M.  If.,    i  Ali.u-.  lsr,8,  A.  ^ 


;   ^\  ('.,  (1  Kij.  2.iO; 


y.    Th-  Uh-  o:'(  „t<i  !■)',.<!  ;,<  C"»r/,  ^/wfw,  r<  rhu!,,,,!  r.u,„.<,il^  "ihl 

Tax  Co-1^.— Let  tho  luii.Ii  in  Court  1ii.  ilr.ilt  ultli  !i«  ilirmnl  in  tlio 
Sdinlu!.'  Im.tl-Uj.— LiliCTty  lo  apply  ou  ilirath  of  IVtr.  A.  C.  {timinl  for 
f. ■/->.■  . 


SuU    ^uffi 


r,  X.  w   l...ji-..^   In   riii-. 
u^Lil  imdir  tlii-nrd.T 
Uutuf  i^r.K.i.d^- 
Pay  mi,U..i.U  

St-ll  oui'  I  .|.imI  (ULrtrcntli  i.f  n-iih!L>  "I 
New  InUMili-, 


a    .'.    i/.     i;    ».    (i. 


On  or  after  the  :;ath  .■^■ptit] 
sell  tinp  ojUJil  tnciav-l'.jui 
due  ut  Nlw  L'uuh.U: 


TliR  r.lr  31.   A. 


On  or  after  the  211  th  SciitcnitirT.  ISO!, 
invobt  rcsiilup  of   iuttrest  in  Ntw 

On  or  »fler  tho  'iSth  March,  I8G5,  «U  [ 
ODD  niuttl  iweniy- third  of  Nfw  C'ipd-  [ 
sola  tlieu  in  Cuuit.  \ 

ray  pnxMicJa  uad  one  Hjual  tneiity 
thirJof  iiiter.-t. 

Onoraflitd..   J   ■.!.  M  ■:.!.,  ! -■.-.,  iiive- 

26(/i  M«,'rl,  „ A   i(-ffc  til'  lh--i:MA  \ 

Mar<h.  187i;,  "■*-»  Ih- d'tyl,.,,!  alHlir 

\.f  Ih.- u'.in.~l  '..a,  IhJI  M.A.'.'_ir  , 

-Z— See  LiltUwood  v.  I'alliton,  V.-C.  W.,  7  May,  1S(14,  B.  1.581: 
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'  The  above  form  has  been  redrawn  to  sxiit  S.  C.  F.  E.  In  this  cajae 
Court  directed  that  the  capital  and  income  of  the  invested  purchase-money 
should  be  divided  by  the  number  of  years  (thirteen)  which  would  have  y^ 
remained  unexpired  if  the  lease  (of  the  property  taken  by  the  railway  co.)  had 
continued,  and  that  the  quotient  should  be  paid  to  the  tenant  for  life. 

For  an  order  for  benefit  of  represves  of  tenant  for  life,  see  Money*a  Tnudt 
2  Dr.  &  Sm.  94. 

For  adjustment  as  between  tenant  for  life  and  remaindermen  of  their  liflitB 
to  the  compensation  money  in  Court,  the  dividends  on  which  were  less  tban 
the  rental  of  the  leaseholds  taken,  by  the  purchase  thereout  of  a  government 
annuity  for  the  life  of  tenant  for  hfe  (aged  61)  equal  to  the  former  rental, 
the  residue  of  the  fund  being  invested  and  accumulated  during  her  life,  see 
Be  Pfleger,  V.-C.  G.,  10  Juno,  1868,  B.  1742 ;  6  Eq.  426. 

For  order  directing  investment  of  fund  in  Court,  and  payment  ont  of 
interest  to  the  tenant  for  life  of  a  sum  equal  to  the  annual  rent,  and  residw 
to  be  accumulated,  see  Re  Meite's  Estate,  1868,  B.  3188 ;  7  Eq.  72 ;  Re  W%Uxi% 
Estate,  12  Nov.  1889,  A.  175;  16  Ch.  D.  597. 


NOTES. 
ESTATES  IN  LEASE— TENAKT  FOB  LIFE  AND  BEMAlKDEBMAN—SECT.  74. 

Apportionment  under  sect,  74.] — ^By  sect.  74,  the  Court  may  direct  the  antli- 
cation  of  money  paid  into  Court  in  respect  of  any  lease,  or  estate  less  man 
the  fee  simple,  or  reversion,  in  such  manner  as  uie  Court  may  consider  will 

five  to  the  parties  interested  in  such  money  the  same  benefit  as  they  migkt 
ave  had  from  such  lea^e,  estate,  or  reversion. 

The  scheme  of  this  section,  which  extends  to  all  cases  where  the  rest 
bears  an  inadequate  proportion  to  the  value  of  the  land  {Re  Metiers  EtMi^ 
7  £q.  72,  75),  is  that  every  person's  interest  shall  be  valued  as  at  tlie  tixse 
when  the  notice  to  treat  was  given :  Penny  v.  P.,  5  Eq.  227,  236. 

The  remainderman  should  be  made  a  respondent  to  a  petition  or  eEammoBS 
by  tenant  for  life  under  this  section,  and  his  costs  of  appearance  are  payil^ 
by  the  co. :  Re  Crane's  Estate,  7  Eq.  322. 

The  interest  of  a  tenant  for  life  is  to  be  affected  as  little  as  possU^; 
accordingly,  when  the  dividends  of  the  purchase-money  are  not  eqnal  to  tiie 
rent  of  leaseholds  taken,  or  to  an  annuity  charged  thereon,  the  tenant  far 
life  of  the  leaseholds,  or  annuitant,  has  in  the  following  cases  been  bi^ 
entitled  to  the  same  income  as  he  formerl^r  enjoyed,  and  sales  from  time  to 
time  of  the  corptts  to  make  up  the  deficiency  have  been  directed:  Ijcp- 
Wilkinson,  3  D.  &  S.  633 ;  Jeffreys  v.  Connor,  28  Beav.  328 ;  t^e  costs  ei 
such  periodical  sales  being  payable  by  the  co. :  Re  Ijyng,  1  W.  B^  236. 
Where,  however,  the  dividends  were  much  less  than  the  rent,  the  Ooort 
would  not  make  up  to  the  tenant  for  life  his  full  income,  thougb  a  lai^v 
amount  was  given  than  was  produced  by  the  invested  fund :  see  Re  Birci. 
10  Jur.  N.  S.  673. 

Where,  on  the  other  hand,  the  income  of  the  purchase-money  exceed?  tb? 
income  of  the  leaseholds,  the  proper  course  is  to  ascertain  the  amoimt  <£ 
the  yearly  payment  which  will  exhaust  the  fund  by  the  end  of  the  term,  m^*^- 
that  amount  will  be  paid  to  the  tenant  for  life  until  further  order :  AAt^  r. 
Woodhead,  14  Ch.  D.  27,  C.  A. ;  see  Form  1,  sup,  p.  2447. 

The  following  modes  of  apportionment  have  also  been  adopted : — 

— the  purchase  of  a  Government  annuity  equal  to  the  net  incofme  of  ^» 
leaseholds  was  directed ;  if  the  fund  was  insiifficient,  the  dividends  v«« 
be  paid  to  the  tenant  for  life,  and  the  capital  divided  half-yearly  bv 
number  of  years  the  lease  would  have  had  to  run  at  such  time  of  di  ^ 
and  half  the  quotient  to  be  paid  to  her  during  her  life,  in  additkm 
dividends :  Re  Pfleyer,  6  Eq.  426 ; 

— the  invested  purchase-money  and  the  income  were  divided  in 
by  the  number  of  years  the  lease  had  to  run,  and  the  quotient  paid  ti 
tenant  for  life :  Littlewood  v.  Pattison,  10  Jur.  N.  S.  875 ;  10  L,  xTsT*  ; 
see  Money's  Trusts,  2  Dr.  &  S.  94. 
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In  Rt  Phillips^  6  En.  250,  following  Re  Chamherlain^  Morg.  43,  n.,  the 
amount  annually  payable  out  of  capital  and  income  was  first  ascertained  by 
an  actuary. 

Where,  as  in  the  case  of  ecclesiastical  property,  the  dividends  have  ex- 
ceeded the  rent  reserved,  the  tenant  for  life  or  incumbent  has  been  allowed 
only  the  amount  of  the  rent  during  the  term,  the  surplus  being  accumu- 
lated, with  liberty  to  apply :  Re  Mtitcs  Estate,  7  Eq.  72 ;  and  see  Penny  v.  P., 
5Eq.  227;  Exjf,  Abp,  of  Canterbury,  23  L.  T.  219;  Erp,  The  Dean  of  Ch,  Ch,, 
23  L.  J.  Ch.  149 ;  Exp.  The  Dean  of  Gloucester,  19  L.  J.  Ch.  400;  Dan. 


power 

had  granted  repairing  leases :  Re  Wilkes*  Estate,  16  Ch.  D.  597,  sup,  p.  2450; 
and  see  Re  Griffith's  Will,  49  L.  T.  161  ;  but  in  Re  Steward,  1  Drew.  636, 
where  lands  were  devised  subject  to  a  repairing  lease,  the  tenants  for  life 
were  allowed  to  receive  the  whole  of  the  dividends. 

In  Exj^,  R,  of  Lambeth,  4  By.  Ca.  231,  the  whole  purchase-money  of 
ecclefiiastical  property  let  at  a  merely  nominal  rent  was  invested  and  accu- 
mulated during  tne  residue  of  the  term,  with  liberty  to  apply ;  payment  of 
the  dividends  m  the  meantime  to  the  incumbent  and  his  successors  being 
refused. 

For  the  principle  upon  which  the  Court  will  adjust  the  rights,  as  between  the 
tenant  for  life  and  remainderman,  to  compensation  money  for  settled  Church 
leaseholds,  which  were  renewable  at  the  time  of  the  settlement,  but  have 
since  ceased  to  be  so,  see  Maddy  v.  Hale,  3  Ch.  D.  327,  and  cases  there  cited ; 
andVol.  II.,  pp.  1781,  1782. 

The  capital  of  a  fund  produced  bv  sale  of  renewable  leaseholds  was,  on  the 
dropping  of  the  last  life,  paid  to  the  tenant  for  life,  but  witiiout  prejudice 
to  any  question  arising  in  respect  of  non -renewal:  Re  Beaufoy,  1  S.  & 
O.  20. 

In  Exp,  Ward,  2  D.  &  S.  4,  where  the  interest  of  a  dean,  &c.  and  their 
lessee  in  the  land  had  been  sold  for  one  sum,  which  was  paid  into  Court,  it 
was  held  that  the  lessee  was  not  entitled  to  an  apportionment  of  the  fund 
and  payment  to  him  of  his  share,  but  that  the  entire  dividends  should  be 
paid  to  him,  till  the  expiration  of  the  term,  he  paying  the  amount  of  reserved 
rent  to  the  lessors. 

In  Re  Dean  &c,  of  Westminster,  26  Beav.  214,  on  evidence  of  the  mode  of 
dealing  with  their  property,  the  dean,  &c.  were  held  entitled  to  the  whole 
dividends  of  the  produce  of  leaseholds. 

Where  glebe  land  was  subject  to  a  terminable  rent-charge,  the  Court 
declined  to  allow  the  fund  in  Court  to  be  employed  in  anticipating  the 
instalments  in  exoneration  of  the  liability  of  the  rector,  the  petitioner :  Exp, 
RttU/r  of  Kirksmeatoji,  20  Ch.  D.  203. 

A  corporation  sole,  vendor  of  leaseholds  customarilv  renewable  at  regular 
intervals,  was  held  entitled  at  each  period  of  renewal  to  receive  out  of  the 
fund  produced  by  the  purchase -money  and  accumulated  dividends  a  sum 
equal  to  the  estimated  amount  of  the  fine :  Exp.  Precentor  of  St.  PauVs,  1  K. 
A  J.  538. 

A  bishop,  as  lessor  of  lands  of  the  see  demised  for  lives  and  years,  wan 
held  not  to  be  entitled,  until  the  lease  should  become  renewable,  to  any  part 
of  the  money  paid  into  Court,  nor  to  the  dividends  of  such  money  when  in- 
vested, on  the  ground  of  the  diminution  of  the  fine  which  would  be  payable : 
£3cp.  Bp.  of  Winchester,  10  Ha.  137;  16  Jur.  649. 

LesAee^s  Interest.^ — A  lessee,  imder  a  covenant  not  to  assign,  is  not  bound 
to  procure  the  lessor's  consent  to  an  agreement  with  the  co.  for  tho 
ftpportionnient  of  the  rent:  see  Slipper  v.  Tottenham,  <fcc.  Ry.  Co.,  4  Eq. 
112. 

In  dealing  with  the  freeholder,  the  co.  acquires  all  his  rights,  including 
liAt  of  determining  tenancies  by  notice.  Tenants,  after  notice  to  quit  from 
he  CO.,  have  no  interest,  legal  or  equitable,  within  sect.  18:  Syers  v.  Metn. 
W.  of  Wks.,  36  L.  T,  277 :  and  the  owner  cannot,  by  renewing  or  enlarging, 
fter  notice  to  treat,  his  tenant's  interest,  give  him  any  claun  to  compen- 
ation  in  respect  of  the  interest  thereby  created:  Exp.  Edwards,  12  Eq. 
SO  ;  and  see  Mercer  v.  Liverpool,  dtc.  Ry.  Co.,  70  L.  J.  K.  B,  775. 
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Where  a  lessee  proved  not  to  be  entitled  to  the  whole  of  the  purchase- 
money  which  had  been  assessed  and  paid  into  C!ourt  under  sect.  76,  theCooi^ 
had  no  jurisdiction  to  give  back  the  whole  to  the  co.,  in  order  to  bre  iiii 
actual  interest  ascertained  de  novo,  but  the  matter  was  referred  to  Gumben: 
Re  N,  London  By,  Co.,  2  Dr.  &  S.  312. 

The  word  *'  lease  **  includes  an  agreement  for  a  lease :  sect.  3. 


Section  V. — ^Entry  on  Land  before  Purchase — Sect.  86. 

Eepayment  of  Deposit — Sect.  87. 

1.  Repayment  to  Promoters  of  Deposit  fnade  on  entering  on  LsiA 

—Sects.  85—87. 

Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedsfe 
hereto  ;  And  Let  the  said  A.  &c.  Oo.  pay  unto  the  said  B.  his  co^  d 
this  application,  such  costs  to  be  taxed  &c.  (in  case  the  parties  dilE^). 


{Insert  in  Payment  Schedule.) 


Paj  cash 


The  A.  &c.  Co.  Ltd. 
or,  if  90,  C.  the  Sec- 
retury  of  the  A.  &c. 
Oo.  on  behalf  of  the 
said  CO. 


£    «.   d\   I.U 


\ 


The  Court  will  order  payment  out  to  the  secretary  or  other  offic«  «r 
nominee  of  the  co.  named  in  the  petition  or  summons,  if  it  be  sealed  ^ 
the  corporate  seal :  see  Eacp.  L.  C.  &  D.  By.  Co.,  8  W.  R.  636 ;  Exp.  Ma^- 
stone  and  Ashford  By,  Co, ;  Exp.  Bala  and  Festinfog  By,  Co.^  25  Ch.  D.  1^ 


2.  Payment  of  Deposit  to  the  Landotcnerh  Representatives — Om^^ 

to  pay  Interest — Sects.  85 — 87. 

Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  scSie^ 
hereto ;  And  Let  the  Fetrs  [or  appliccuits],  the  said  co.,  paj  tothesii^ 
B.  and  G.  interest  on  the  sum  of  £ — ,  at  the  rate  of  5  p.  c  per  va* 
from  the  time  when  the  said  co.  entered  into  possession  of  the  la;^^ 
the  petition  mentioned,  until  the  time  when  the  said  siuii  shall  be  pfil 
as  hereby  directed ;  And  Let  thereupon  the  bond  in.  tlxe  petition  y 
summons]  mentioned  be  delivered  up  to  the  Fetrs  [or  applicaatsl  ^ 
said  CO. ; — the  Petrs  [or  applicants]  to  pay  exors'  costs  <rf  ^ 
application. 


J 
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{Insert  in  Payment  Schedule.) 


I^ay  cash 


B.  andG.  the  exon 
of  the  will  of  the 
testator  F. 


£   8.   d. 


£  t.  d. 


Exp,  North  British  Ry.  Co.,  Re  Feryusson,  V.-O.  W.,  6  July, 
1861,  B.  1631. 

This  form  has  been  redrawn  to  suit  S.  C.  F.  B. 


3.  Payment  of  Compensation  Money  mth  Interest  out  of  Deposit 

—Sects.  86—87. 

By  consent  Let  the  fund  in  Oourt  be  dealt  with  as  directed  in  the 
Bchedule  hereto  (the  sum  thereby  directed  to  be  paid  to  the  Fetr  K. 
being  the  sum  awarded  to  the  Fetr  K.  for  compensation  and  severance 
in  respect  of  lands  in  the  petition  mentioned,  together  with  interest 
thereon  at  5  p.  c.  per  ann.,  from  the  —  day  of  — ,  when  the  N.  &  S. 
By.  Co.  entered  upon  and  took  possession  of  the  land  in  the  petition 
mentioned,  to  the  day  for  payment,  less  tax). — ^Tax  costs. 

{Insert  in  Payment  Schedule,) 


Pay  caah 

Paj  oostB  to  be  taxed  under  this  order. 
Paj  residue  of  funds  in  Court  (if  any). 


£   8,    d. 


£  8,  d. 


—See  Re  Kerkham,  V.-C.  W.,  18  Jan.  1862,  A.  90. 

This  form  has  been  redrawn  to  suit  S.  0.  F.  B. 

The  order  in  this  case  was  made  upon  the  joint  petitLon  of  the  landowner 
and  the  co. 


4.  Payment  out  of  Deposit  of  the  Interest  on  Amount  recovered  fo)* 
Compensation  and  Severance  from  time  of  Entry ^  and  of  Costs; 
and  of  Balance  to  the  Company — Sects,  85 — 87. 

Lbt  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto  (the  £ —  therein  mentioned  being  the  amount  of  interest  on  the 
sum  of  £ — ,  the  amount  of  the  judgment  obtained  by  G.  {the  land- 
owner) in  the  action  against  the  co.,  for  compensation  in  respect  of  the 
lands  taken  by  the  said  co.,  and  for  severance  and  damage,  at  the  rate 
of  5  p.  c.  per  ann.  from  the  —  day  of  — ,  the  time  when  the  said.  oOv 
entered  upon  such  lands,  to  the  —  day  of  — ,  the  time  when  the  said 
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G.  entered  up  judgment  in  the  action  against  the  said  co.,  asinilti 
petition  mentioned).    Tax  the  said  G.  his  costs  of  this  applicatiaa. 


{Insert  in  Payment  Schedule.) 


Paj  cash 

Paj  costs  to  be  taxed  under  tliis  oider. 
Pay  residue  of  funds  in  Court 


G.  {the  landowner). 


Petrs,  the  A.  &o,  Co. 


£   e,   d. 


1 1. 1 


—See  Aherdare  i?y.  Co.,  Exp,  Glyn,  V.-C.  8.,  29  June,  1860,  A..U4i 

This  form  has  been  redrawn  to  suit  S.  C.  F.  R. 

This  form,  in  giving  the  costs  of  the  application,  in  no  way  conflicts^ 
Eocp,  Stevens,  2  Ph.  722,  and  Be  Neath  and  Bream  By,  Co,,  9  Oh.  263,invli«4 
cases  the  refusal  of  the  Court  to  direct  payment  of  the  landowner's  costs  cot 
of  the  deposit  was  in  i-ef erence  to  costs  under  sect.  80,  and  not,  as  here,  to 
costs  occasioned  by  non-performance  by  the  co.  of  the  condition  of  tJieir 
bond. 

It  was  held  that,  under  sect.  85,  notwithstanding  sect.  68,  the  vendor  ns 
entitled  to  interest  at  5  p.  c.  on  the  sum  for  which  ne  had  obtained  a  verdict 
(being  the  whole  amoimt  he  claimed)  from  the  time  the  co.  entered  (m  tk 
lands,  and  not  merely  to  interest  at  4  p.  c.  from  the  date  of  his  judgmsat: 
Be  Aherdare  By,  Co,,  8  W.  R.  603. 


NOTES. 

Sect.  85,  as  amended  by  the  Ry.  Cos.  Act,  1867  (30  &  31  V.  c  12^),  &.1^ 
enables  the  co.  to  enter  upon  lands  before  agreement,  award »  or  Termd  Iv 
the  purchafie-money  to  be  paid  for  such  lands,  on  depositing  in  the  BsbIe  If 
way  of  security,  either  the  amount  of  purchase-money  or  oompeDsa!^ 
claimed,  or  such  a  sum  as  shall,  by  a  surveyor  to  be  appomted  by  Ihe  Boi^ 
of  Trade,  be  determined  to  be  the  value  of  the  lands,  or  of  the  intBsrfi 
therein  of  the  person  entitled  or  enabled  to  convey ;  such  valuatioii  to  mdi^] 
the  amoimt  of  compensation  for  all  damages  and  injury  to  be  sustained  *" 
the  exercise  of  the  powers  given  by  the  section ;  and  also  on  g;wins&' 
vrith  two  sufficient  securities,  in  a  siun  equal  to  the  sum  so  to  beae|K 
conditioned  for  payment  of  all  purchase-money  or  compensation^  with  mi 
thereon  at  5  p.  c.  imtil  payment. 

The  CO.  is  not  entitled  to  enter  on  land  before  purchase  under  this 
ment  imless  there  is  urgent  necessity  for  immediate  entry :  Field  v.  Cat 
&c.  By,  Co.,  5  Eq.  190,  192. 

Sect.  85  does  not  apply  to  the  case  of  interference  vnth  an  easement: 
V.  Lond.  School  Bd,,  9  Ch.  120,  124;  unless  the  co.  is  expreasly 
to  take  the  easement :  Hill  v.  Midland  By,  Co,,  21  Ch.  D.  143  ;   and 
By,  Co,  Y,  Swindon,  c&c.  By,  Co.,  9  App.  Ca.  787 ;  nor  does  tiie 
the  bond  to  be  given  under  the  section  extend  to  compensation  iox 
under  sects.  78  and  81  of  the  Railways  Clauses  Act,  184d :   Jt^rp,  St 
Brecon  By,  Co.,  2  Ch.  D.  201 ;  but  {semble)  the  section  is  applicable  wl 
CO.  by  their  special  Act  are  empowered  to  '*  appropriate  and.  uae^* 
without  wholly  taking  the  land :  Farmer  v.  City  <fc  Waieriao  JRvn  (X,  (' 
1  Ch.  527. 

Where  there  was  power  to  take  an  easement  unless  it  ahoiild.  be  d< 
by  jury  or  arbitrators  that  it  could  not  be  acquired  witl&oiit  dan 
surface,  such  determination  was  not  a  condition  preceden't  to  the 
the  powers  of  sect.  85  :  Hill  y.  Midland  By,  Co,,  21  Ch.  1I>.  I43  *  aai 
same  effect,  /Spencer  v.  Met,  Bd,  of  Wke.,  22  Oh.  D.  142,  C^    " 
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provided  that  before  the  local  authority  took  land  they  should  satisfy  the 
Secretary  of  State  as  to  house  accommoaation  in  the  district. 

The  power  of  entry  under  the  section  ma^  be  exercised  at  any  time  before 
the  expiration  of  the  oo.'s  powers  if  the  notice  to  treat  has  been  given  within 
the  period  limited  for  compiQsory  purchase :  Tiverton  dk  N,  Devon  By,  Co.  y. 
Lodemore,  9  App.  Ga.  480. 

As  to  whether  the  provisions  of  sect.  16,  preventing  the  co.  from  putting 
in  force  their  compulsory  powers  imtil  the  capital  has  oeen  fully  subscribed, 
apply  to  entries  under  sect.  86,  see  G,  W,  By,  Co,  v.  Svnndon,  &c.  By,  Co., 
9  App.  Oa.  787 ;  Ford  v.  Plymouth,  &c.  By,  Co.,  W.  N.  (87)  201. 

Payment  of  the  deposit  mto  Court  does  not  affect  the  vendor's  lien  for 
unpud  purchase-money:  Wing  v.  ToiAxn'ham,  &c.  By.  Co,,  3  Oh.  740;  Walker 
y.  Ware,  dkc.  By,  Co.,  1  Eq.  195;  as  to  the  mode  of  enforcing  mioh  lien,  v, 
eup.  pp.  720,  2293,  2294. 

In  cases  where  the  co.  are  required  by  the  owner  to  take  the  whole  of  the 
property  under  sect.  92,  the  bond  and  deposit  given  imder  sect.  85  must  cover 
the  value  of  the  entire  property,  including  trade  fixtures  forming  part  of  a 
manufactory ;  Qibeon  y.  Hammersmith  By.  Co.,  2  Dr.  &  Sm.  603;  and  not 
merely  the  portion  actually  required :  Underwood  y.  Bed/,  aTid  Comb.  By. 
Co.  ;  Dodeon  y.  East  Kent  By.  Co.,  7  Jur.  N.  S.  941,  942 ;  Giles  y.  L.  C.  &  D. 
By.  Co.,  IDr.  ft  Sm.  406. 

Under  the  Military  Forces  Localization  Act,  1872  (35  ft  36  Y.  c.  68,  in- 
oorporatiDg  the  L.  U.  0.  Acts,  with  modifications),  the  bond  required  by 
'^  sect.  85  is  to  be  under  the  seal  of  the  Secretary  of  State  without  sureties : 
,^    sect  3  (3). 

K:  Bmayment  of  Degposit.'] — Upon  performance  by  the  co.  of  the  conditions 
of  tneir  bond,  they  are  entiUed,  under  sect.  87,  to  repayment  of  the  deposit 
paid  into  Oourt  under  sect.  85,  without  deducting  out  of  such  deposit  any 
costs  payable  to  the  vendor  imder  sect.  80  :  Be  Neath  and  Brecon  By,  Co,,  9 
Ch.  263;  Exp,  Stevens,  2  Ph.  772 ;  Exp.  Birm.,  &c.  By,  Co.,  1  H.  ft  M.  772; 
«ml  see  Exn,  Flower,  1  Ch.  599. 

The  vendor  must  be  served,  or  be  made  a  co-petitioner :  Exp,  8,  Wales  By. 
CCy  6  By.  Ga.  151 ;  except  upon  an  affidavit  that  all  his  costs,  according  to 
tiie  Act,  have  been  paid :  Et^,  E,  C,  By,  Co.,  5  By.  Ca.  210 ;  and  is  entitled 
,^  \o  his  costs  of  appearing :  Exp.  Stevens,  sup,  ;  and  see  Be  Neath  and  Brecon 
\g.  By,  Co.,  sup.  ;  though  in  Be  Tottenham,  &c.  By.  Co.,  14  W.  B.  669,  it  is 
^';4ated  that  sudi  costs  will,  except  under  special  circumstances,  be  dis- 
*^;  illowed ;  and  see  Be  Holman*a  Settlement,  W.  N.  (77)  272,  where  the  vendors, 
1^.  mving  refused  to  join  as  co-petitioners,  were  not  allowed  any  costs  of  appear- 
kj  %£S?  respondents. 

^^  Virhere  more  than  eighteen  years  had  elapsed  since  the  conveyance,  the 
^;  mant  for  life,  in  respect  of  wnose  interest  me  money  had  been  paid  in,  had 
^,  I  ML,  and  the  fund  had  not  been  dealt  with  for  fifteen  years,  service  on  the 
^^i'Widownet  was  dispensed  with:  Exp.  Lancashire  and  Yorkshire  By.  Co.,  55 
.^!;.  T.  58;  and  so  where  deposits  made  many  years  previously,  nad  been 
^  oideiitally  overlooked :  Exp.  Midland  By.  Co.,  W.  N.  (94)  38 ;  and  see 
v;  jjcv,  27  (19),  as  to  a  tender  of  30tf.  to  a  party  served,  whose  costs  will  be 
n^i,  fected  to. 

^,'-*  1^  CO.  having  given  the  bond  and  deposit  under  sect.  85,  and  subsequently 
^jfd.  the  purchase-money  imder  sect.  76,  ma^  take  a  transfer  of  a  mortgage 
^^t2i0  land,  and  having  done  so,  may  obtain  payment  out  of  the  money 
>  ^far  sect  78 :  -Be  Jforrui^fc,  9  W.  B.  843. 

\.^y  'jrftar  paying  in  the  sum  awarded  by  an  umpire  as  the  price  of  the  land, 
'^^.oo,  'were  entitled  to  have  their  deposit,  under  sect.  85,  paid  out,  although 
,^0^^  vendor  was  taking  proceedings  at  law  to  set  aside  the  award :  Be  Fooks, 


Vft. '  :>o.  A  O.  357. 
^  v'^;^  mun  deposited  hj  the  Metropolitan  Board  of  Works  was,  after  considera- 
^^^  orderea  to  be  paid  out  to  their  chairman,  the  Board  having  no  treasurer, 
^jf^  a  aflOdavit  of  a  resolution  of  the  Board  to  that  effect :  Be  Metn.  Bd.  of 
*  .  V.-C.  W.,  4  Dec.  1861,  B.  2186.  But  the  better  course  is  for  the 
.^i^\i  or  CO.  to  affix  their  seal  to  the  netition  or  summons,  this  being  treated 
^^  <^nyflRcient  authority  without  verincation. 

uction  by  a  railway  co.  of  a  bond  given  by  the  co.  under  sect.  85 
t  evidence  that  the  conditions  thereof  had  been  satisfied,  and  the 
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money  paid  into  Oourt  under  that  seoticm  was  ordered  to  be  paid  to  the  oo.: 
BeL.dfN.  W.  By.  Co.,  26  L.  T.  687. 

Bights  of  Jxtndaumer.y—li  the  oonditions  of  the  bond  are  not  peifonnedhy 
the  CO.,  the  Court  mav,  on  the  petition  of  the  vendor,  apply  the  deposit  in 
payment  of  the  purchase-money:  Be  MuUow^b  Trtuis,  10  Ch*  D.  131;  48 
li.  J.  Oh.  198. 

Lands  taken  and  used  under  sect.  80,  after  notice  to  treat,  by  the  oo.,  aie 
lands  taken  and  purchased  within  sect.  80,  so  that  the  costs  of  entry  aud  uaer 
may  be  dealt  with  thereunder :  Charlton  y.  BoUetton,  Be  Bwindon,  dx.  By., 
28  Oh.  D.  237,  0.  A. 

Where  the  amount  of  compensation  remained  undetermined  for  some 
years,  and  the  deposit  had  not  been  invested,  interest  at  £5  p.  c.  from  takmg 
possession  was  payable  by  the  co.  :  Be  Wolff,  W.  N.  (68)  66 ;  In  re  Natfon 
and  King's  Cov/ri  By.  Co.,T.  B.  10  Eq«  113;  and  where  a  jury  gave  a  laigor 
sum  tiian  the  arbitrator  had  awardec^  the  interest  was  payable  at  £4  p.  c : 
Be  Shaw  and  The  BirmingJiam  Corp.,  27  Oh.  D.  614 ;  and,  in  general,  interest 
runs  from  the  time  when  the  oo.  takes  possession,  or  could  prudently  take 
possession  {e,g.,  when  a  ^ood  titie  is  shown),  and  not  mere|^  from  the  time 
when  the  price  is  ascertamed  under  the  Act :  Bhys  v.  Dare  vaUey  By.  Co.,  19 
Eq.  93,  95 ;  Be  Shaw  and  Corp.  of  Birmingham,  27  Oh.  D.  614 ;  Be  Pigoti 
and  a.  W.  By.  Co.,  18  Oh.  D.  146  (disapproving  Be  EccIeshiU  Loe.  Bd.,  13 
Oh.  D.  365). 

Where  money  was  paid  into  Oourt  by  a  railway^  oo.  who  gave  the  usual 
bonds  to  the  landowner  and  his  morf^^;ee8,  and  the  inquiry  as  to  compensa- 
tion was  conducted  without  formal  notice  to  the  latter,  they  had  no  ben  on 
the  money^  in  Oourt,  but  were  entitied  to  an  assignment  of  the  property 
comprised  in  their  security :  Martin  v.  L.  C.  &  D.  By.  Co.,  1  Oh.  501,  510. 

A  rsulway  co.,  Defts  to  an  action  for  specific  performance,  are  in  the 
same  position  as  any  other  purdiaser,  and  are  not  entitied  to  possession 
pending  the  action :  JSygrave  v.  Me6n.  Bd.  of  Works,  32  Oh.  D.  147,  0.  A. 


Section  VI. — Oosts. 

(l.)— 00MFT7L80BY  PT7B0HASBS— OOSTS  TTITDBB  8B0T.  80. 

1.  Taxation  of  Costs. 

And  it  is,  pursuant  to  the  80th  section  of  the  Lands  Glauses  Oonsoli* 
dation  Act,  1845,  ordered  that,  upon  the  execution  of  the  said  oonvey- 
anoe,  the  said  [insert  the  style  of  the  co.]  do  pay  unto  the  applicaiit  or 
Petr  [insert  name']  his  costs  (if  any  now  remaining  unpaid)  of  the 
following  matters,  including  therein  all  reasonable  charges  and  expenses 
incident  thereto,  that  is  to  say,  his  costs  [if  of  purchase— of  the  ptor- 
chase  or  taking  of  the  lands  in  the  summons  or  petition  mentioned  by 
the  said  co.,  or  which  have  been  incurred  in  consequence  thereof,  other 
than  such  costs  as  are  by  the  Lands  CHanses  Oonsolidation  Act»  1845, 
otherwise  provided  for;  and,  if  of  investment  in  government  or  real 
securities — of  the  investment  of  the  said  money  in  (New  Consols,  or,  real 
sectiritieB,  or  other  investments^  as  the  case  may  he) ;  and,  if  of  investment 
in  redemption  of  land  ttu^^^i  the  investment  of  the  said  money  in  the 
redemption  of  the  land  tax ;  and,  if  of  re^irwestment  in  land—of  the  re- 
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iiiTestment  of  fhe  said  money  in  the  pnrohase  of  the  estate  (lands  or 
hereditaments),  in  the  summons  or  petition  mentioned ;  and,  if  of  appli- 
cation— of  obtaining  (the  order,  or  several  oiders  made  in  this  matter, 
dated  &c.  and)  this  order,  and  of  all  proceedings  relating  thereto ;  if 
tuggesiedj  except  such  costs,  if  any,  as  are  occasioned  by  litigation 
between  adverse  claimants] ;  And  refer  &c.  to  tax  and  settle  the  said 
costs,  charges,  and  expenses  (in  case  the  parties  dilPer). 

This  diiection,  which  adheres  closely  to  the  language  of  sect.  80,  was  settled 
by  the  registrars  and  the  taxing  masters. 

See  Be  BircP$  Estate,  W.  N.  (89)  182,  as  to  interest  on  costs  under  this 
section. 

Notwithstanding  what  is  stated  in  ^  Canty  1  D.  F.  &  J.  159,  and  Be  Courts 
of  Justice  CommrSy  W.  N.  (68)  124,  it  is  not,  and  has  not  been,  the  practice  to 
insert  the  exception  as  to  the  costs  of  litigation  between  adverse  claimants, 
unless  it  appears  or  is  suggested  that  some  litigation  has  taken  place. 

Where  there  is  a  re-investment  in  land,  the  co.  are  entitlea  to  have  in- 
serted in  the  order  for  payment  of  costs  the  words  "  upon  the  approval  and 
execution  of  the  conveyance":  Fa^.  Eton  ColLy  V.-O.  K.,  7  W.  B.  710; 
following  Evp,  Co^ky,  4  Jur.  N.  S.  297. 

For  duection,  where  a  railway  co.  took  land,  the  subject  of  an  admon  suit, 
on  the  application  to  transfer  the  purchase-money  from  the  credit  of  the  co. 
to  the  credit  of  the  cause,  for  the  co.,  in  addition  to  the  usual  costs,  to  pay 
the  costs  of  inquiries  in  the  cause  as  to  the  propriety  of  the  sales  to  the  co., 
BO  for  as  properly  attributable  to,  or  incurred  in  respect  of,  the  purchase  or 
taking  of^the  land  by  Ihe  co.,  see  Henniker  v.  Cha/y,  M.  B.,  7th  July,  1860, 
A.  1450 ;  28  Beav.  621,  and  cases  there;  and  see  Haynes  v.  Ba/rtony  4  July, 
1861,  A.  1346;  1  Dr.  ft  S.  426. 


2.    The  Uke — Part  only  of  Purchase-money  provided  out  of  the  Fund 

in  Court, 

DiBBonovB  for  taxation  [Form  I]. — ^But  the  taxing  master  is  not  to 
allow  any  portion  of  the  said  costs,  and  costs,  charges  and  expenses 
^rbiGli  may  have  been  incurred  by  reason  of  the  said  purchase-money 
eacceeding  the  amount  of  the  said  sum  of  £ — . — Re  Branmer*8  Estate^ 
14  Jur.  236 ;  followed  in  Be  Lovehand,  9  W.  E.  12 ;  30  L.  J.  Ch.  94  ; 
^.  O.  v.  Mayor  of  Rochester,  W.  N.  (67)  142  ;  16  L.T.  408  ;  15  W.  E. 
777  ;  Be  Brown,  L.  JJ.  in  Lunacy,  3  August,  1878,  A.  2916  ;  Re  Met. 
Ry*  C^'  ^^  Gonville  and  Caius  College,  Cambridge,  Kay,  J.,  at  Cham- 
bers, 24  March,  1887,  A.  913. 


3.    jlTie  Uke^  on  the  Change  of  an  Incumbent  entitled  to  the  Interest 

qfan  Investment  in  Stock. 

TTpov  the  application  &c.,  and  upon  hearing  the  solr  for  the  appli* 
tt,  and  for  tiie  B.  &o.  By.  Go.,  Befer  &c.,  pursuant  to  the  80th 
of  the  Lands  Glauses  Consolidation  Act,  1845,  to  tax  the  oosts 
f  tli^  applicant^  including  therein  his  reasonable  charges  and  expenses 
f  ol>taining  payment  of  the  dividends  on  one  moiety  of  £ —  New 
;ofii0olii9  invested  pursuant  to  the  order,  dated  &c.  (in  case  the  parties 
Utear)  ;  And  Let  such  costs  &o.,  when  taxed,  be  paid  by  the  said  B. 
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&c.  Ey.  Co.  to  the  applicant  A. — Exp,  E,  of  GuUden  Sutton^  V.-C-  8-, 
at  Ghambers,  25  May,  1855,  A.  916;  affd.  L.  JJ.,  8  D.  M.  &  O. 
380. 

Costs  of  investigating  the  title  to  lands  not  oompalsorily  taken  by  a  oou, 
and  of  the  conveyances,  fall  under  sect.  83,  and  are  not  taxable  under 
sect.  80:  v.  inf,  p.  2467. 


4.  Costs  of  Application  to  be  borne  equally — Of  Re-investmeni 

rateably, 

Obdeb  approving  pnrcbase,  and  purchase-money  to  be  raised  and 
paid  out  of  stock  to  the  credit  of  the  E.  &c.  Co.,  and  stock  to  the  credit 
of  the  Q.  &c.  Co. ;  Usual  direction  for  taxation  of  costs  under  sect  80 — 
'<  And  Let  the  E.  &c.  Oo.,  and  the  Q.  &c.  Oo.,  pay  to  the  Petrs,  the  Dean 
&c.,  of  &c.,  the  costs  of  obtaining  this  order  in  equal  moieties^  to  be 
certified  by  the  taxing  master,  and  also  respectively  pay  such  a  pro- 
portion (to  be  certified  by  the  taxing  master)  of  the  costs  of  the  re-in- 
vestment of  the  said  money  in  the  purchase  of  the  said  lands  as  tibe 
money  to  arise  by  the  sales  of  the  said  several  sums  of  New  Consols 
will  respectively  bear  to  the  said  sum  of  £ — "  {amount  of  purehate- 
money). — Exp.  Dean  8fc,  of  Christ  Churchy  Oxford^  V.-C.  8.,  19  July, 
1861,  A.  1634  ;  9  W.  E.  474. 


5.  Apportionment  of  Costs  between  Companies. 

And  it  is  pursuant  to  the  80th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  ordered  that  it  be  referred  to  the  taxing  master  to 
tax  the  costs  of  the  Petrs,  including  thereon  all  reasonable  charges 
and  expenses  incident  thereto  of  obtaining  this  order,  and  of  all  pro- 
ceedings relating  thereto,  and  of  the  re-investment  of  the  funds  in 
Court  in  the  purchase  of  the  premises  referred  to  in  the  said  three 
several  agreements  dated  &c.,  in  the  petition  mentioned,  as  if  the  same 
had  been  a  re-investment  limited  to  the  simi  of  four  thousand  pounds. 
And  Let  the  L.  T.  &   S.  Rail.  Co.,  the  N.  L.  Rail.  Co.,  the  L.  0.  O. 
and  the  Mayor  and  Commonalty  and  citizens  of  the  City  of  L.  pay 
to  the  Petrs,  their  said  costs,   charges  and  expenses,  when  taxed 
and  settled,  of  and  relating  to  the  said  petition,  and  the  transfers 
mentioned  in  the  Payment  Schedules  to  this  order  in  equal  proportions, 
and  pay  to  the  Petrs  the  costs  of  the  said  re-investment  up  to  the 
said  stun  of  four  thousand  pounds  rateably  ii(  proportion  to  the  several 
amounts  of  New  Consols  in  the  said  Payment  Schedules  mentioned, 
the    amounts   of    such    equal    and    rateable    proportions,    and    the 
respondents  who  are  to  pay  the  scune  respectively  to  be  certified  by  the 
taxing  master. — Re  Biehopegate  Foundation^  Chitty,  J.,  25  Nov.  1893, 
A.  2426 ;  (1894)  1  Ch.  185. 
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6.  Costs  on  Petition  not  to  exceed  those  on  Summom. 

And  it  is  pursuant  to  the  80th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  oideredthat  the  respondents  theM.  Eail.  Co.,  S.  &D. 
Sail.  Co.,  and  G.  W.  Eail.  Co.  do  pay  to  the  Petrs  their  costs  in  equal 
proportions,  including  therein  all  reasonable  charges  of  and  incidental 
to  obtaining  this  order,  and  of  all  proceedings  relating  thereto,  to  be 
taxed  by  the  taxing  master;    But    the  costs   to   be  paid   by  the 
respondents,   the    said    S.   &  D.   Rail.  Co.   and    G.   W.  Eail.  Co. 
respectively,  are  not  to  exceed  the  costs  which  would  have  been 
occasioned  if  the  application  in  respect  of  the  funds  lodged  in  Court 
by  them  respectively  had  been  by  summons  instead  of  by  petition; 
And  if  on  such  taxation  the  costs  to  be  paid  by  the  said  M.  Eail.  Co. 
ahall  be  less  than  the  sum  of  £40,  Let  the  said  M.  Eail.  Co.  pay  to 
the  Petrs  the  balance  of  such  sum. — A.  G,  v.  St.  John^s  Hospital^ 
North,  J.,  24  June,  1893,  A.  1458 ;  (1893)  3  Ch.  151. 


7.  Similar  Order — Raihcay  Company  to  pay  Costs  not  exceeding  those 

on  Summons. 

And  Let,  pursuant  to  the  80th  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  the  respondents,  the  L.  &  Y.  Eail.  Co.,  pay  to  the  Petrs 
and  tiie  respondents,  F.  G.  S.,  J.  A.  S.,  H.  G.  S.,  W.  W.  C. 
W.  D.,  G.  H.,  H.  8.  B.  H.,  A.  C.  and  H.  L.  E.  H.,  spinster,  their 
costs,  including  therein  all  reasonable  charges  and  expenses  incident 
thereto  of  obtaining  this  order  and  of  all  proceedings  relating  thereto, 
such  costs,  charges  and  expenses  to  be  taxed;  but  such  costs  are  not  to 
exceed  such  costs  as  would  have  been  incurred  if  this  application  had 
been  made  by  summons  in  Chambers  and  adjourned  to  the  Judge  in 
Ghambers  and  attended  by  counseL  The  remaining  costs  of  the 
Petrs  and  the  said  respondents  to  be  added  to  their  costs  which  may 
be  directed  to  be  paid  out  of  the  testator^s  estate  in  the  [secondly  above- 
mentioned]  action  of  8.  y.  H.  (1892),  8.  3716. — Re  Lancashire  and 
Yorkshire  RaU.  Co.,  Kekewich,  J.,  11  May,  1895,  B.  759;  64  L.  J. 
Gh.  688. 

Where  the  person  entitled  had  contracted  to  purchase  under  a  contract 
making  ordinary  vendor's  costs  payable  to  the  purchaser,  the  following  words 
were  added  after  the  ordinary  (Uiection  for  taxation :  *'  but  in  such  taxation 
the  taxing  master  is  to  allow  no  further  costs  against  the  said  (co.)  in  refer- 
ence to  t&  re-investment  than  would  have  been  allowed  if  the  contract  for 
puzchase  had  been  an  open  contract " :  Exp.  Oovemors  of  Chrisfs  Hospitaly 
20  Eq.  605. 

For  order  dealinj^  with  the  costs  of  re-investment  of  fifteen  funds,  fourteen 
of  which  were  paid  in  by  fourteen  cos.,  with  usual  reference  for  taxation, 
and  in  such  taxation  the  taxing  master  was  to  distinguish  the  costs  of  the 
vfd  valorem  stamp  upon  the  assignment  or  conveyance  of  the  estate  and 
mtexosts  in  the  said  lands ;  and  ^oh  of  the  fourteen  cos.  was  to  pay  to  the 
Petr  the  amount  which  the  taxing  master  should  certify  to  be  one-fourteenth 
part  of  the  entire  costs  (except  such  costs  as  were  so  directed  to  be  dis- 
txDg;aiBbed),  and  to  pay  the  costs,  so  to  be  distinguished,  rateably  in  proportion 
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to  the  amount  which  the  funds  in  the  fourteen  accounts  respectively  bore  to 
the  total  amount  of  the  purchafle-money,  the  rateable  amount  to  be  certified 
by  the  taxing  master,  see  Exp,  Bp.  of  London,  L.JJ.,  25  May,  1860,  B. 
1427 ;  2  D.  F.  &  J.  14,  17. 


NOTES. 

OOSTS  T7NDEB  SBOT.  80  aEKEBALLY. 

By  sect.  80,  in  all  cases  where  money  is  paid  into  Oourt,  tlie  costs  (indading 
all  reasonable  incidental  charges  ana  expenses)  of  the  purchase  or  taking 
of  lands  and  consequent  thereon, — of  tne  investment  m  Oovemment  or 
real  securities,— of  re-investment,  and  of  obtaining  the  proper  orderSy— ol 
orders  for  payment  of  dividends  of  the  invested  securities,  and  for  paymesit 
out  of  Court  of  the  principal  moneys  and  securities,  and  of  all  pvooeedings 
relating  tibereto,  except  such  as  are  occasioned  by  litigation  between  adverse 
claimants  (v.  inf,  p.  2465,  **  Costs  of  Advebse  linaATioir") — are,  sabjeot  to 
the  following  exceptions,  ^yable  by  the  co. : — 

(a)  Where  the  payment  in  has  been  occasioned  by  the  wilful  refusal  of  the 
party  entitied  to  the  money  to  receive  the  same,  or  to  convey  or  release  the 
landjB  in  respect  whereof  the  same  shall  be  payable. 

Wilful  refusal  is  a  refusal  through  mere  wrdm  or  caprice :  Be  Windsor,  <£c 
By,  Co,y  12  Beav.  522;  aecua,  where  there  is  a  bond  fide  legal  doubt:  £rp. 
Ijawson,  17  W.  B.  186 ;  Be  BaihUme,  15  Jur.  1028 ;  founded  upon  ooanseTB 
advice ;  Exp.  Dashwood,  3  Jur.  N.  S.  103 ;  26  L.  J.  Oh.  299 ;  5  W.  B.  125 ; 
or  where  refusal  or  neglect  to  convey  has  arisen  from  inability  to  obtain  the 
concurrence  of  incumbrancers :  Be  viver^s  Eetttte,  1  Jur.  N.  8.  995 ;  and  see 
Eoi^.  Bradshaw,  16  Sim.  174 ;  Be  Jones,  4  Jur.  N.  S.  581 ;  Be  8t.  Luk^s 
Vestry,  W.  N.  (89)  102. 

Where  the  laiid  of  a  charity  is  taken,  the  official  trustees  of  charitable  funds 
are  not  bound  to  accept  the  pa3nnent  of  the  afi^reed  purchase-money,  and  a 
refusal  by  them  to  accept  a  tender  is  not  a  '*  wuful  refusal "  within  sect  80 : 
Be  Leeds  Orammar  School,  (1901)  1  Oh.  288. 

Money  indudee  purchaee-money  or  compensation,  but  not  costs;  and 
accordingly  a  vendor,  refusing  to  accept  the  purchase-money  without  coetSy 
was  not  allowed  hia  costs  of  a  petition  for  payment  out  of  Court,  and  was 
ordered  to  pay  the  expenses  whicn  had  been  mcurred  by  the  oo.  in  palling  in 
the  sheriff  to  give  them  possession:  Be  Tumer*s  Estate,  10  W.  B.  128. 

(b)  Where  mere  has  been  wilful  neglect  of  any  party  to  make  out  a  good 
title  to  the  land  required. 

This  exception  does  not  apply  where  the  title  of  the  owner  is  doubtful,  and 
has  been  objected  to  by  tiie  co. :  Be  WoodbwnrCs  Trust,  1  De  G.  ft  J.  333 ;  13 
L.  T.  237. 

And  it  has  been  held  not  to  empower  the  Court  to  order  the  owner  to  pay 
the  co.'s  costs,  even  though  he  h^  voluntarily  created  the  difficulties  in  tbe 
title,  after  receipt  of  a  notice  to  treat :  Be  Marylebone  Impt.  Ad,  19  W.  B. 
1058 ;  though  such  an  order  was  made  in  Exp,  Hyde,  Y.-C.  EI.  B.,  27  Mardi, 
1851,  A.  429. 

Costs  of  Pwrchase  or  Taking — ^include  the  costs  of  furnishing  abstzacta  of 
title,  of  verification  of  the  title,  of  conveyance  {Exp,  Bradshaw,  5  By.  Qa. 
432 ;  16  Sim.  174),  and  of  apportionment  of  ground  rents,  &c.  (^ap.  FioH>er^ 
1  Ch.  599),  and  of  preparation  of  agreement  with  landowners  on  abandon- 
ment of  a  portion  of  the  line,  and  ascertaining  amount  of  compensation  to  ba 
paid  to  them :  Charlton  v.  BoUeston,  Be  Swindon,  <fcc.  By.  Co.,  28  Ch,  D.  237, 
C.  A. ;  aecus,  where  the  purchase  is  by  agreement,  and  the  costs  are  therefore 
taxed  under  sect  83 :  Ea^.  Buck,  1  H.  &  M.  519. 

Costs  of  Investment  in  Government  or  Beal  Securities — ^indude  costs  of  in- 
terim investments  in  stock :  Be  Blyth*s  Trusts,  16  £q.  468;  Ik  Liverpool^  dtr. 
By.  Co.,  17  Beav.  392 ;  Exp,  Eton  College,  3  By.  Ca.  271 ;  or  on  moilafe, 
even  after  a  prior  investment  in  stock ;  and  the  co.  will  still  remain  liamTor 
the  costs  of  a  future  re-investment  in  land :  Be  BlytKs  TViwts,  sup, ;  Be 
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18  Eq.  278;  Be  Wm.  Smithy  9  Bq.  178;  Reading  v.  Hamilton,  5  L.  T.  628; 
the  deciBions  in  Be  Flemon'$  Trusts,  10  Eq.  612 ;  Be  Lamax,  34  Beav.  294 ; 
and  Be  WilkiMon,  16  W.  K  537 ;  18  L.  T.  17 ;  37  L.  J.  Gh.  384,  not  haying 
been  followed. 

On  an  investment  in  stock,  the  co.  must  pay  or  leconp  to  the  owner  the 
broker's  oommission :  Exp,  Braithtvaitey  1  S.  &  G.  zy. ;  Ea^,  Trinity  House, 
3  Ha.  95. 

Costs  of  Orders  for  Payment  of  Dividends — include  costs  of  a  fresh  power  of 
attorney  to  receive  diyidends,  in  a  case  where  there  has  been  a  change  of 
eocleeiastioal  incumbents :  Exp»  B.  of  Ouilden  Sutton,  8  D.  M.  &  G.  380 ; 
and  of  a  fresh  petition  where  there  haa  been  a  transmission  of  interest :  v,  inf. 
p.  2464. 

The  costs  of  affidavits  necessary  on  each  occasion  of  procuring  payment  to 
a  COTporation  sole  are  also  included :  Exp.  Eccles,  Commrs,  39  L.  J.  Ch.  623. 

Where  the  oo.  was  insolvent,  the  costs  of  a  petition  for  investment  and 
payment  of  dividends  were  ordered  to  be  paid  out  of  the  fund :  Be  Great 
YMham  Glebe,  9  Eq.  68. 

Costs  of  Discharge  of  Incumbrances — are  not  mentioned  in  sect  80 ;  and  it 
appears  to  be  setued  that  they  are  not  payable  by  the  co. :  Exp.  E.  Hard^- 
wicke,  17  L.  J.  Ch.  422 ;  Exp.  Corp.  of  Sheffield,  21  Beav.  162 ;  1  De  G.  M. 
ft  G.  297 ;  Exp.  Sheffield  Trustees,  8  W.  B.  602 ;  i2e  Dublin,  Wicklow,  and 
Wexford  By.  (jo.,  25  L.  B.  Ir.  175 ;  except  in  the  case  of  the  redemption  of 
land-tax,  which  is  treated  for  this  purpose  as  equivalent  to  a  re-investment 
in  land:  Be  BethUm  Hosp.,  19  Eq.  457;  Exp.  Beddoes,  2  Sm.  &  G.  467;  Be 
L.  B.  A  8.  C.  By.  Co.,  18  Beav.  608 ;  and  see  Exp.  Trafford,  2  Y.  &  G.  Ex. 
522 ;  Exp.  Ld.  Northwick,  1  Y.  &  0.  Ex.  166. 

As  to  the  costs  of  service  on  incumbrancers,  v.  inf.  p.  2463. 

Costs  of  Be^investment  in  Land — ^must  be  borne  by  the  co.,  thou^  the  Petrs 
axe  absolutely  entitled :  Be  Jones'  Trust,  18  W.  B.  312 ;  39  L.  J.  Ch.  190 ;  or 
proceeds  of  leaseholds  are  to  be  invested  in  freeholds :  Be  Parker,  13  Eq.  495 ; 
or  in  the  purchase,  under  the  Episcopal  and  Capitular  Estates  Act,  1851  (14 
A  15  Y.  c.  104V  of  leaseholds  wnere  the  Petrs  are  reversioners  in  fee :  Eixp. 
Dean,  Ac.  of  Manchester,  28  L.  T.  184 ;  Exp.  Bf.  of  London,  2  D.  F.  &  J . 
14 ;  or  though  the  lands  to  be  purchased  are  to  be  conveyed  to  the  uses  of  a 
re-settlement :  Be  De  Beauvoir,  2  D.  F.  &  J.  5. 

These  costs  may  be  charged  according  to  the  scale  fixed  by  the  Solicitors' 
Bemuneration  Act,  1881  (44  &  45  Y.  c.  U):  Be  Merchant  Taylors'  Co.,  29 
Ch.  D.  209 ;  30  Ch.  D.  28,  G.  A. ;  and  will  include  such  costs  as  would  on  an 
open  contract  be  payable  by  the  purchaser,  but  not  costs  thrown  on  him  by 
special  contracts :  Be  Temple  Church,  Bristol,  26  W.  B.  259 ;  47  L.  J.  Ch. 
160;  Exp.  ChHsfs  Hosp.,  20  Eq.  605 ;  Be  Lady  Byron,  4  D.  M.  &  G.  694 ; 
and  therefore  will  not  include  the  costs  of  the  vendor  of  the  land  proposed  to 
be  purchased:  Be  Dylar,  1  Jur.  N.  S.  975;  Be  Temple  Church  Lands,  47 
Jj.  J.  Ch.  160 ;  26  W.  B.  259 ;  and  see  Exp.  M.  Bath,  4  By.  Ca.  567  (where 
the  marginal  note  appears  to  be  erroneous) ;  nor  costs  incurred  by  retaming  a 

rivate  conveyancer  m  addition  to  the  conveyancer  to  the  Court :  Be  Jones, 
Jur.  N.  S.  887 ;  or  occasioned  hj  the  inclusion  in  the  petition  of  a  scheme 
for  the  application  of  money  cy  pres  in  the  purchase  of  a  new  site  for  schools : 
Be  St.  PauTs  Schools,  Finsbwry,  52  L.  J.  Ch.  454 ;  31  W.  B.  424 ;  48  L.  T. 
412 ;  nor  additional  costs  incumd  by  reason  of  the  investment,  together  with 
tibe  fund  in  Court,  of  additional  moneys  for  the  convenience  of  the  purchase : 
.Exp.  King^s  Coll.,  5  D.  ft  S.  621 ;  Exp.  Hogge,  16  Sim.  159 ;  A.  G.  v.  Mayor, 
Ac.  ofBoehester,  15  W.  B.  765;  16  L.  T.  408;  Be  Branmer's  Estate,  14  Jur. 
236 ;  Exp.  Curate  of  Bilston,  37  W.  B.  460 ;  inf.  p.  2466 ;  Fonn  2,  sup. 
p.  2457  ;  and,  except  so  far  as  the  costs  have  been  thus  increased,  the  oo.  m 
such  a  case  pays  the  whole  costs,  whether  the  additional  moneys  are  provided 
hy  the  Petr  personally  or  out  of  another  fund  in  Court :  Be  Met.  By.  Co.  and 
Oaius  Coll.  Camb.,  Kay,  J.,  at  Chambers,  March  24,  1887,  A.  913,  following 
£xp.  Bp.  of  London,  2  D.  F.  ft  J.  14 ;  A.  G.  y.  Mayor  of  Bochester,  sup. ; 
and  not  foUowing  Exp.  Ecc.  Commrs,  11  Jur.  N.  B.  461 ;  12  L.  T.  294;  13 
W.  B.  575 ;  Jfe  Power,  W.  N.  (76)  205. 

It  SMms  that  the  ooists  of  unsuccessful  attempts  to  re-invest  must  be  bcme 
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by  the  co.,  wheie  no  title  can  be* made  to  the  propoeed  land:  Be  Carney,  20 
W.  B.  407 ;  26  L.  T.  308 ;  Exp.  E.  of  Holywell,  2  Dr.  &  S.  463 ;  or  where  tibe 
attempt  is  abandoned  on  sufficient  grounds :  Re  Vdudrey's  Trusts,  3  Gifi.  224 ; 
Be  WoolJey,  17  Jur.  850;  1  W.  E.  407,  465  (the  decision  in  Em>.  Stevens,  15 
Jur.  243,  not  being  followed) ;  secus,  where  me  attempt  is  abandoned  without 
due  cause :  Exp,  Copley,  4  Jur.  N.  S.  297 ;  and  see  Be  Hungerford,  1  K.  ft  J. 
418;  or  the  pro^osea  investment  is  not  approved  by  the  Court:  Ea^,  B.  of 
Holywell,  sup. ;  m  which  case  the  costs  of  the  co.  were  paid  out  of  the  fond : 
Be  Hardy,  18  Jur.  370. 

Brokerage  is  included,  although  the  title  to  the  funds  is  absolute:  Be 
Magdalen  Collie,  Oxford,  W.  N.  (01)  181. 

Costs  of  Investment  in  Building — are  payable  by  the  co. :  Esm.  B,  of  Oam^ 
ston,  1  Ch.  D.  477 ;  Exp.  B.  of  Shipton,  19  W.  B.  549 ;  Exp.  B.  of  Claypole, 
16  Eo.  574;  Be  Lathropp's  Charity,  1  Eq.  467;  Be  Incumb.  of  Whitfield,  1 
J.  &  H.  610 ;  Exp.  Dean,  &c.  of  Canterbury,  10  W.  B.  505 ;  the  dedsionfl  in 
Ea^.  MelvHvrd,  27  Beav.  571,  and  Be  Bucks  By.  Co.,  14  Jur.  1065,  not  being 
followed ;  More.  &  Wurtzburg,  288. 

The  costs  will  include  those  of  evidence  of  the  propriety  of  the  proposed 
application,  but  not  of  any  certificate  of  completion  of  the  works:  Exp.  B 
of  Shipton,  19  W.  B.  549 ;  nor  architect's  and  surveyor's  fees  for  plaiming 
and  superintending  the  building :  Be  Butchers^  Co.,  53  L.  T.  491 ;  nor,  in  the 
case  of  an  ecclesiastical  incumbent,  any  costs  of  the  Gbvemors  of  Queen 
Anne's  Bounty :  Be  Ineumb.  of  Whitfield,  1  J.  &  H.  610. 

As  to  the  costs  where  a  petition  for  the  application  of  a  fimd  in  building 
was  dismissed  on  appeal,  the  remainderman  refusing  his  consent,  see  Be 
Leigh's  Estate,  6  Oh.  887. 

Costs  of  Payment  Out — are  expressly  mentioned  in  sect  80,  as  being  pay- 
able by  the  co. :  Exp.  E.  Harduncke,  17  L.  J.  Ch.  422 ;  and  see  Be  Ooock, 
8  Ch.  D.  742 ;  and  have  been  held  to  include  the  costs  of  the  disentailing  deed: 
Be  Brooking,  2  Giff.  31 ;  and  costs  of  lessor  having  power  of  re-enfzy  to 
whom  notice  of  the  presentation  of  the  petition  had  been  given  by  the  railway 
CO. :  Be  London  Street,  Greenwich,  &c.  Act,  57  L.  T.  673. 

Where  the  fund  has  been  transferred  to  a  separate  account  not  entitled 
in  the  matter  of  the  Act,  the  jurisdiction  to  order  the  co.  to  pay  the  costs  ol 
applications  respecting  it  is  at  an  end :  Fisher  v.  F.,  17  £q.  340 ;  Brown  ▼• 
Fenwick,  14  W.  B.  257 ;  13  L.  T.  787 ;  Nock  v.  N.,  W.  N.  (79)  125 ;  but  not 
if  the  account  is  ^titled  ex  parte  the  undertakers :  Drake  y.  Oreaves,  33 
Oh.  D.  609. 

The  costs  of  settling  a  new  scheme  for  a  charity  whose  lands  had  been 
taken  by  a  public  body  weie  considered  too  remote  to  be  charged  against 
that  body :  Be  St.  Pauts  Schools,  Finsbury,  31  W.  B.  424 ;  52  L.  J.  Gh.  454 ; 
48  L.  T.  412. 

OOSTS  OF  UNNEGESSABY  PBOCEBDINOS. 

On  a  petition  for  payment  out  of  a  share  in  a  fund,  the  costs  of  the  peataaoa 
entitied  to  the  other  shares,  if  they  are  served,  are  not  payable  by  ute  ea  : 
Melling  v.  Bird,  22  L.  J.  Ch.  599 ;  1  W.  B.  219;  17  Jur.  155 ;  secus,  in  the 
case  of  a  petition  for  pa^rment  out  of  a  whole  fund  in  distributive  8hares» 
where  all  the  persons  entitled  cannot  convenientiy  be  made  Petrs :  Be  Long, 
12  W.  B.  460;  10  Jur.  N.  S.  417;  10  L.  T.  21;  33 L.  J.  Ch.  620;  and  see 
Be  St,  Marxfs,  Leicester,  10  L.  T.  221. 

And  where  the  petition  is  for  leave  to  a  lunatic's  committee  to  oonvey, 
and  for  carrying  over  and  investment  of  the  purchase-money,  the  ooets  of 
the  next-of-ldn  must  be  paid  by  the  co. :  Be  Briscoe,  2  D.  J.  &  S.  249. 

The  costs  of  remaindermen,  if  served,  will  not  be  tiurown  on  the  oo. : 
Be  Dowling's  TrusU,  24  W.  B.  729 ;  45  L.  J.  Oh.  568 ;  unless  there  aie 
questions  imder  sect.  74,  or  otherwise,  affecting  their  interests :  Be  Crane*s 
Estate,  7  Eq.  322 :  Be  Bomney's  Estate,  3  N.  B.  287;  and  see  Be  Bmoea^s 
Estate  (2),  12  W.  B.  929. 

Trustees  in  whom  the  land  taken  was  vested,  should  be  served:  £3^ 
Metn.  By.  Co.,  16  W.  B.  997 ;  and  the  co.  must  pay  the  costs  of  servioe : 
Wilson  V.  Foster,  26  Beav.  398 ;  and  of  their  appearance,  in  cases  where  the 
Court  deems  it  proper,  or  their  interests  are  affected :  Exp.  Metn*  By.  Co., 
16  W.  B.  997;  Be  Finch's  Estate,  14  W.  B.  472;  14  L.  T.  394 ;  i2e  BrnwiTs 
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E$kae,  12  W.  B.  668;  10  Jur.  N.  S.  289 ;  10  L.  T.  127 ;  Henniker  v.  Chafy, 
35  Beav.  124 ;  Be  D.  of  Clevdand^s  Harte  Estates,  1  Dr.  &  Sm.  46 ;  otherwise 
only  30«.  (which  should  be  tendered  as  directed  by  0.  lxy,  27  (19)) :  Ee 
FaUison's  Estates,  4  Ch.  D.  207 ;  Ea^.  L.  &  8.  W.  By.  Co.,  38  L.  J.  Oh.  627 ; 
and  see  Wihm  v.  Foster,  26  Beav.  398. 

So  also  the  costs  of  trustees  of  copyholds,  which  were  proposed  to  be 
enfranchised,  were  held  payable  by  the  co. :  Be  Cheshuwt  College,  1  Jur. 
N.  S.  995 ;  3  W.  E.  638. 

When  the  petition  is  merely  for  re-investment  in  land,  incumbrancers  on 
the  estate,  whose  interests  are  not  otherwise  affected,  should  be  served  with 
the  petition  with  a  tender  of  300.  for  their  costs :  Be  Oore  Langton,  10  Ch. 
328;  overruling  Exp,  Braye,  11  W.  B.  333 ;  32  L.  J.  Ch.  432;  9  Jur.  N.  S. 
454 ;  and  Be  PtyUm,  2  Jur.  N.  S.  1013;  4  W.  B.  380 ;  aCkid  see  ^  English's 
Settlement,  39  Cn.  D.  666,  where  the  costs  of  the  trustees  were  allowed  as 
against  the  Board  of  Works. 

So,  too,  if  the  incumbrancers  consent  to  a  petition  for  payment  out,  or  if 
the  petition  is  for  the  discharee  of  their  incumbrances  out  of  tibe  fund,  the 
utmost  that  the  Court  will  allow  against  the  co.  is  SOa.,  and  the  costs  of  an 
affidavit  of  service :  Be  Halstead  Charities,  20  Eq.  48 ;  Be  Hatfield,  32  Beav. 
252 ;  8.  C,  29  Beav.  370 ;  Be  Artizans'  DweUirigs  Act,  Exp.  Jones,  14  Oh.  D. 
624. 

Where  a  petition  for  payment  out  after  the  death  of  a  tenant  for  life  was 
served  on  a  mortgagee  of  the  reversion,  the  co.  had  to  pay  his  costs  of  ap- 
pearance, limited  to  42«.,  and  the  costs  of  serving  him :  Be  Olivers  Estate,  44 
Ch.  D.  316. 

Incumbrancers  on  the  inheritance  should  not  be  served  with  a  petition  by 
a  tenant  for  life  for  interim  investment  and  payment  of  dividends :  Be  Mor^ 
ris's  Estates,  20  Eq.  470  ;  Be  Webster^s  Estates,  2  Sm.  &  G.  vi.  ;  and  see  iZe 
Hunger/ord,  3  K.  &  J.  466 ;  the  decision  in  Be  Brooke,  30  Beav.  233,  not 
having  been  followed. 

The  costs  of  incumbrancers  on  the  life  estate  have  been  allowed  where  their 
interests  were  affected:  Be  Nash,  1  Jur.  N.  S.  1082;  26  L.  J.  Ch.  20;  4 
W.  B.  28;  and  see  i2e  Brooke,  sup.;  8.  C,  12  W.  B.  1128 ;  or  where  service 
on  them  was  suggested  by  the  co. :  Be  ffunger/ord,  1  K.  &  J.  413 ;  but  not 
otherwise :  Be  Th(ymas,  12  W.  B.  646 ;  10  L.  T.  127 ;  10  Jur.  N.  S.  307. 

Costs  of  the  official  solr,  service  on  whom  was  rendered  necessary  by  the 
neglect  of  the  deceased  tenant  for  life  in  not  applying  for  the  dividends, 
were  ordered  to  be  paid  out  of  the  portion  of  the  fund  which  came  to  the 
estate  of  the  tenant  for  life :  ^  Clarke's  Estate,  21  Ch.  D.  776. 

Costs  of  incumbrancers,  whose  securities  were  created  subsequently  to  the 
payment  into  Court,  have  been  held  not  to  be  payable  by  the  co. :  Be  Jones's 
Tru9t,  18  W.  B.  312;  39  L.  J.  Ch.  190;  iZe  Gough's  Trust,  24  Ch.  D.  669; 
but  these  decisions  have  recently  been  dissented  from:  Be  Olives  Estate, 
44  Ch.  D.  316 ;  Be  Brooshoojfs  Settlement,  42  Ch.  D.  260;  Be  City  of  Dublin 
Rys.,  Exp.  Kelly,  31  L.  B.  Jr.  137. 

Costs  of  petition  (in  Heu  of  sxmmions)  are  in  general  limited  to  the  amount 
which  would  have  been  incurred  on  summons :  Bee  A.  Cy.  St.  John's  Hosp., 
Bath,  (1893)  3  Ch.  161,  Form  6,  sup. ;  Be  Lancashire  and  Yorkshire  By.  Co., 
64  L.  J.  Ch.  688,  Form  7,  sup. ;  and  Be  Curate  of  Bilston,  37  W.  B.  460, 
Form  3,  sun.  p.  2432.  The  co.  must,  it  would  seem,  bear  the  costs  of  a  peti- 
tion, thougn  tne  necessity  for  it,  instead  of  a  summons,  arises  from  ihe  com- 
plicated nature  of  the  settlement  to  which  the  lands  were  subject :  Be  Jcukson, 
W.  N.  (94)  60 ;  but  may  be  allowed  in  full  where  the  Court  thinks  a  petition 
is  cheaper  and  more  expeditious :  Be  Bethlehem  and  Bridewell  Hosp.,  30  C9i.  D. 
541 ;  or  otherwise  convenient  and  proper :  Be  St.  Allan's,  Wood  Street,  66 
Jm  T.  61. 

Where  a  fund  in  Court  stands  to  the  general  credit  of  an  action,  as  well  as 
in  the  matter  of  the  Act,  idl  parties  to  the  action  must  be  served  with  appli- 
cations respeotibg  it :  Bradshaw  y.  Fane,  1  N.  B.  169 ;  9  Jur.  N.  S.  166 ; 
and  their  costs  of  appearance  on  petitions  for  re-investment  have  been  allowed : 
Haynes  v.  Barton,  I  Eq.  422 ;  8.  C.,1  Dr.  &  Sm.  483;  Bradshaw  v.  Fane, 
sup.  {per  contra,  Wilson  y.  Foster,  26  Beav.  Z9S;  Hore  v.  Smith,  6  By.  Ca. 
5^2^ ;  and  so,  too,  where  the  ^tition  was  for  interim  investment  and  payment 
of  aividends  to  tibs  receiver  m  the  cause :  Paterson  v.  P.,  3  N.  B.  667 ;  10 
Jj.  T.  183. 
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If  the  petition  is  merely  for  a  tranef er  of  the  fond  to  tite  credit  of  €bd 
action,  appearance  on  the  part  of  the  Defts  is  not  necessary :  Eden  y.  Thon^ 
souy  2  H.  &  M.  6 ;  but  their  costs  of  appeeirance  have  nevertheless  been 
fJlowed :  Dinning  v.  Hendersony  2D.  &  S.  435 ;  Re  Engliih^$  SettiemefU^  99 
COi.  D.  656 ;  contra,  Sidney  v.  Wilmer,  31  Beav.  338. 

So,  too,  where  inquiries  were  directed  what  course  would  be  beneficial  for 
infants,  the  co.  was  ordered  to  pay  aU  the  costs :  Palmer  v.  MitcheUj  12  Beav. 
486. 

The  costs  of  the  A.  Q-.,  on  an  application  under  the  Lands  Clauses  Act  and 
Sir  6.  Bomilly's  Act,  were  payable  by  the  co. :  Be  L*  B.  A  8.  C.  By.  Co., 
18  Beav.  608. 

On  an  application  under  the  Lands  Clauses  Act  and  the  14  ft  15  Y.  c  104, 
8.  7,  the  consent  of  the  Ecclesiastical  Conunrs  should  be  obtained  out  of 
Court,  without  service  on  them ;  and  if  they  are  served,  their  costs  will  not 
be  allowed  against  the  co. :  Eaop.  Bp.  of  London^  2  D.  F.  &  J.  14. 
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It  is  provided  by  sect.  80  that  the  costs  of  one  application  only  for  re-invest- 
ment in  land  shaU  be  allowed,  unless  it  shall  appear  to  the  Court  that  it  is 
for  the  benefit  of  the  parties  interested  that  the  fund  in  Court  should  be 
invested  in  different  sums,  and  at  different  times,  in  which  case  the  Cooit 
may  order  the  costs  of  any  such  investments  to  be  borne  by  the  oo. 

Where  a  part  of  the  fimd  has  already  been  invested,  the  remainder  oo^t 
primd  facie  to  be  laid  out  in  one  sum,  xmless  good  reason  is  shown  to  tiie 
contrary :  Be  Brandon^s  Estate^  2  Dr.  &  S.  162 ;  Be  Herefordy  Ac  By.  Co., 
13  W.  K.  134;  11  L.  T.  335;  Be  8t  Barth.  Hoep.,  4  Drew.  425;  and  see 
J^ccp.  B.  of  Loughtony  5  By.  Ca.  592 ;  Ea^.  Bouveriey  4  Bv.  Ca.  229 ;  Erp. 
Trustees  of  Boxmoory  3  By.  Ca.  513;  Ea^,  Provosty  dbc  of  Eton,  3  By.  Ca. 
271.  Under  special  Acts,  m  which  a  similar  provision  was  not  contained,  all 
reasonable  costs  were  allowed :  Jones  y  Lewis,  2  Mac.  &  G.  163 ;  Be  Merchant 
Taylors'  Co.,  10  Beav.  486. 

As  the  CO.  take  the  land  subject  to  the  possibility  that  in  ordinary  events 
it  may  be  dealt  with  by  way  of  settlement  or  assignment,  the  costs  A  otders 
for  ptayment  of  dividends,  or  for  other  purposes,  rendered  necessazy  by  trans- 
missions of  interest  in  the  fund,  must  be  Dome  by  the  oo. :  Be  JoUiney  9  Eq. 
668 ;  Be  Zye,  13  L.  T.  664 ;  Exp.  B.  of  Ouilden  Sutton,  8  D.  M.  ft  G. 
380;  Be  Broosfiooffs  Settlement y  42  Ch.  D.  250;  e.g.y  by  a  subeeqtient 
appointment  rendering  service  on  the  trustees  of  the  appointees*  settlements 
necessary :  S.  C;  secus,  in  the  case  of  appointments  oi  new  trustees :  Be 
Andensmw  Schooly  1  N.  B.  255  (unless  caused  by  the  re-constitution  of  a 
charity :  Be  Shakespeare  Walk  School,  12  Ch.  D.  178) ;  or  of  the  marziage  of 
an  executrix :  Be  Hordemy  2  D.  &  S.  263 ;  or  of  a  trsoisfer  of  a  mortgage  of 
the  interest  of  the  tenant  for  life :  Be  Byron's  Trusts,  7  W.  B.  367 ;  5  Jur. 
N.  S.  261 ;  or  where  the  only  reason  for  the  order  is  a  re-settlement  by  a 
person  entitled:  Be  Pick,  10  W.  B.  365 ;  31  L.  J.  Ch.  495;  or  a  defect  in  a 
former  order ;  Be  Pryor's  Settlement,  35  L.  T.  202;  contra.  Be  Qoe,  3  W.  B. 
119 ;  or  disputes  between  a  Petr  and  his  incumbrancers,  which  prevented  an 
order  being  made  on  a  former  occasion :  Be  Joliffcy  3  Jur.  N.  8.  633. 

But  in  Be  Olive's  Estate,  44  Ch.  D.  316Tdis8enting  from  Be  Gough'e  IVtcsfe, 
24  Ch.  D.  569,  and  Be  Jones'  Estate,  18  W.  B.  312 ;  39  L.  J.  Ch.  190),  the  co. 
had  to  pay  the  costs  occasioned  by  incumbrances  effected  subsequently  to  the 
payment  into  Court;  and  see  Be  Brooshoof^s  Settlement,  42  Ch.  D.  250;  Be 
City  of  Dublin  Bys.y  Exp,  Kelly y  31  L.  B.  Ir.  137,  where  the  oo.  had  to  pay 
costs  of  admon  obtained  to  make  a  title  to  the  fund ;  Exp.  Borke  (1894),  1  IT  B. 
146;  Be  Lloyd  and  N.  London  By.  Co.,  (1896)  2  Ch.  397,  where,  on  the  dis- 
tribution on  the  death  of  a  tenant  for  life  of  a  fund  representing  leasehoids, 
the  CO.  were  held  liable  to  pay  the  costs  of  taking  out  admon  to  uie  estates  of 
beneficiaries  who  had  predecoased  the  tenant  for  life. 

And  where  there  was  no  change  of  beneficial  interest,  but  only  the  appoint- 
ment of  a  new  committee  of  a  lunatic,  the  public  body  had  to  pay  the  oqbIb 
of  a  petition  for  payment  of  dividendB,  but  the  future  dividends  were  to  be 
carried  to  the  credit  of  the  lunacy,  and  dealt  with  without  service  on  tiie 
public  body :  Be  Byder,  37  Ch.  D.  595,  C.  A. 
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Wheie  an  order  was  made  that,  for  puiposes  of  future  costs,  a  rein  vestment 
on  mortgage  should  be  treated  as  permanent,  the  co.  was  relieved  from  the 
costs  of  aU  future  applications,  mcluding  transfer  to  persons  becoming 
absolutely  entitled:  Be  GecUing  Rectory ^  53  L.  T.  244. 

Where  portions  of  a  fund  representing  leaseholds  were  ordered  to  be  sold 
half-yearly  for  purj^oees  of  distribution,  the  co.  were  ordered  to  pay  all  the 
costs  of  such  successive  sales ;  Be  Ijong,  1  W.  B.  226. 

After  two  abortive  petitions  for  payment  out  of  Oourt,  the  costs  of  a  third 
were  not  payable  by  the  co. :  Exp»  Winder,  6  Ch.  D.  696. 

Where  the  purchase-money  amounted  to  125,0007.  six  applications  for  re- 
investment, leaving  38,4407.  still  tminvested,  were  held  not  unreasonable : 
JSi3ap.8t.  Kathariti^e  Hoapital,  17  Ch.  D.  378. 

Where  different  funds  arisiug  from  lands  separately  taken  by  the  co.  are 
to  be  dealt  with,  the  costs  of  one  petition  only  will  be  allowed :  Be  Oore 
LangUm,  10  Gh.  329. 
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The  CO.  is  not  liable  to  bear  the  costs  -  occasioned  by  actual  litigation, 
or  where,  from  adverse  claims  to  the  fund  in  Court,  there  has  been  a  litis 
coniestatiOf  and  the  costs  have  been  increased  by  the  necessity  of  serving 
the  persons  so  claiming,  or  of  presenting  a  second  petition :  Escp,  8tyan, 
Joh.  387 ;  Be  Lond,  By.  Co.,  Exp.  Cooper,  2  Dr.  &  -Sm.  312 ;  Be  Spooner'i 
Estate,  IK  &  J.  220 ;  Be  Joliffe,  3  Jur.  N.  S.  633 ;  Exp.  Palmer,  13  Jur. 
781. 

If,  however,  the  question  is  merely  one  of  admon,  and  notiiing  is  in  dispute 
except  a  matter  of  account,  or  in  the  case  of  the  construction  of  a  doubtful 
devise,  or  in  a  pending  admon  action,  and  no  extra  expense  has  been  in- 
curred in  the  contention,  the  costs  of  all  parties  are  payable  by  the  co. :  Be 
OregBon's  Trust,  2  H.  &  M.  504 ;  i2e  Singleton's  Estate,  11  W.  B.  871 ;  9  Jur. 
N.  S.  941 ;  8  L.  T.  630;  Eden  v.  Thompson,  2  H.  & M.  6;  Be  TooMs  TrusU, 
16  Jur.  708;  21  L.  J.  Ch.  402;  1  Drew.  264;  Be  Bareham,  17  Ch.  D.  329, 
C.  A.  (where  the  question  was  as  to  the  amount  due  to  a  mortgagee  in  pos- 
session); and  see  Be  Olive's  Estate,  44  Ch.  D.  316 ;  but  where  the  title  to  the 
fund  involved  tiie  construction  of  a  will,  the  contest  between  the  claimants 
being  in  tiie  nature  of  adverse  litigation,  the  public  body  paid  one  set  of 
costs  only :  Be  Catling's  Estate,  W.  N.  (90)  75. 

A  contest  between  tenant  for  life  and  remainderman  as  to  how  much  of 
the  fund  belonged  to  them  respectively  was  held  by  Bacon,  Y.-C,  to  be  costs 
of  adverse  litigation ;  Askew  v.  Wbodhead,  14  Ch.  D.  27,  C.  A. ;  but  see  contra, 
per  Jessel,  M.  B.,  at  p.  36. 

And  the  co.,  after  taking  conveyBnces  from  both  of  two  adverse  claimants 
to  the  land  teJcen,  and  thus  reco^;nizing  their  position  as  vendors  and  not  as 
litigants,  cannot  resist  their  chum  to  costs  on  a  petition  for  reinvestment ; 
Be  Butterfield,  9  W.  B.  805. 

On  the  other  hand,  though  there  may  not  have  been  actual  litigation,  if 
the  money  has  been  paid  into  Court  for  the  purpose  of  settUng  adverse 
claims,  the  co.  has  been  held  not  liable  for  the  costs  of  paying  in,  or  of  a 
petition  by  one  of  the  claimants  for  payment  out,  after  abandonment  of  his 
claim  by  the  other  claimant:  see  Be  English,  13  W.  B.  932;  11  Jur.  N.  S. 
434 ;  12  L.  T.  561. 

A  claim  in  respect  of  a  mortgage  on  the  property  is  not  necessarily  an 
adverse  litigation  within  sect.  80:  Eden  v.  Thompson,  2  H.  &  M.  6;  /2e 
Brooke,  12  W.  B.  1028 ;  10  L.  T.  860 ;  Be  Bareham,  17  Ch.  D.  329, 333,  C.  A. ; 
nor  a  claim  by  tiie  Charity  Commrs  that  a  fund  in  Court  should  not  be  paid 
out  witiiout  their  consent :  Be  Clergy  Orphan  Corp.,  (1894)  3  Ch.  145,  C.  A.  (per 
Kekewich,  J.V 

The  costs  of  sununoning  a  jury  to  assess  the  value  are  payable  by  the  co., 
although  the  amount  has  been  subsequentiy  settled  by  agreement:  Eoop. 
Morris,  12  Eq.  418. 

Costs  of  clamiants  adverse  to  the  Petr  may,  so  far  as  not  payable  by  the  co. , 
te  ordered  to  be  paid  out  of  the  fund :  Exp.  B.  8t,  Martin's,  Birmingham,  11 
£^.30. 
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Where  money  paid  into  Court  by  different  cos.  is  to  be  dealt  with,  the  rule 
is  that  the  cos.,  or,  if  two  or  more  have  been  amalgainated  since  the  payment 
into  Court,  those  existing  at  the  date  of  the  application  must  bear  the  coetB 
equally,  with  the  exception  of  the  ad  valorem  stamp  on  the  oonyeyanoe  in 
the  case  of  reinvestment  in  land,  which  will  be  apportioned :  Exp.  Bp.  of 
London,  2  D.  F.  &  J.  14;  Exp.  Govts,  of  Chrisfs  Hospital,  27  W.  B-  466; 
Exp.  Qashelly  2  Ch.  D.  360 ;  Exp.  Corp.  C.  C,  Oxford,  13  Eq.  334;  ^  Leigh's 
Estate,  6  Ch.  887 ;  Be  Byron's  Estate,  1  D.  J.  &  8.  358 ;  Exp.  MerUm  Coll., 
lb.  361 ;  Exp.  Chrisfs  Hosp.,  2  H.  &  M.  166 ;  Be  MarypoH  Bv.,  32  Beay. 
397 ;  and  Be  Manch.  S.  &  L.  By.  Co.,  21  Beay.  163,  not  being  followed. 

And  where  there  are  several  funds  jxaid  in  by  different  cos.,  some  of  whom 
are  not  liable  to  pay  costs,  the  other  cos.  must  bear  the  whole  costs  except  so 
far  as  they  are  inoresised  by  the  investment  of  the  funds  not  paid  in  by  them, 
as  the  mere  fact  that  the  application  is  so  utilized  cannot  relieve  tiiem  from 
their  statutory  obligation :  Be  Met.  By.  &  Caius  Coll.,  Camhs.,  Kay,  J.,  at 
Chambers,  24  March,  1887,  A.  913;  v.  sup.  p.  2457  ;  Eap.  Bishop  of  London, 
2D.  F.  &  J.  14;  A,  G.y.  Mayor  of  Bochester,  15  W.  E.  765;  16  L.  T.  408; 
but  see  contra,  Exp.  Ecc.  Commrs,  11  Jur.  N.  8. 461 ;  12  L.  T.  294 ;  13  W.  E. 
576 ;  Be  Power,  W.  N.  (76)  205. 

But  in  cases  of  great  hardship,  as  where  there  is  great  inequality  in  the 
amounts  contributed  by  the  different  cos.,  the  whole  costs  have  been  appor- 
tioned :  Exp.  St.  Bartholomew's  Hosp.,  20  Eq.  369 ;  Exp.  Dean,  &e,  of  Ch,  CK, 
9  W.  B.  474 ;  especially  in  view  of  the  scale  fee  charges  now  applicable  under 
the  Solrs  Bemuneration  Act,  1881,  v.  sup.  Vol.  I.,  pp.  308  et  seq. ;  Be  The 
Bishopsgate  Foundation,  (1894)  1  Ch.  185 ;  and  see  Be  Byron's  Estate^  9up. ; 
Exp,  Merton  College,  sup.;  Eocp.  Chrisfs  Hosp.,  sup, 

la  Be  Cu/rate  of  Bilston,  37  W .  B.  460,  Form  3,  p.  2432,  where  there  wero 
two  contracts  for  purchase  for  2,500Z.  and  2,760^.,  and  the  fund  paid  in  by  the 
railway  oo.  was  639Z.  Consols,  and  the  other  fund  4,414Z.,  the  railway  oo.  waa 
ordered  to  pay  (1)  half  the  costs  of  the  petition,  su<^  costs  not  to  exceed  those 
of  a  summons  adjourned  to  the  Judge  in  Chambers ;  (2)  a  rateable  proportion 
of  the  ad  valorem  stamp  duty ;  and  (3)  one-fourth  part  of  the  other  costs  of 
reinvestment  under  both  contracts. 

Where  the  petition  related  to  three  sums  of  1,244/.,  44/.  and  36/.  paid  in  by 
three  cos.,  the  costs  in  respect  of  the  two  smaller  sums  were  limited  to  the 
amount  winch  the  co.  would  have  had  to  pay  if  the  application  had  been  made 
by  summons :  A.  G.  v.  St.  John's  Hosp.,  Bath,  (1893)  3  Ch.  151,  Form  6, 
AttD.  p.  2459. 

The  rule  in  cases  of  amalgamation,  whereby  two  amalgamated  ooe.  are 
treated  as  one,  did  not  apply  where  the  line  of  one  co.  was  merely  leased  to 
another  co. :  Be  Carlisle,  dtc.  By.  Co.,  33  Beay.  253. 

A  surveyor's  fee  on  reinvestment  in  land  will  be  apportioned  in  the  same 
manner  as  the  ad  valorem  duty :  Exp.  Corp.  of  London,  5  £q.  418. 

Where  one  set  of  trustees  for  two  distinct  charities,  whose  lands  had  been 
separately  taken  by  different  cos.,  proposed  to  invest  the  whole  money  in 
Court  in  one  purchajse,  each  co.  paia  the  costs  of  the  separate  conveyances, 
and  the  costs  of  the  joint  proceedings  were  borne  equally :  BeL,  B,i  8.  C, 
By.  Co.,  23  Beay.  605. 


(n.)— COSTS  OF  OONVEYANCK— SS.  82,  83. 

1.  Order  of  Course  to  tax  Bill  of  Costs  of  Conveyance^  Sfc. 

Upon  the  petition  of  the  —  Ey.  Oo.  &g.  it  was  alleged  \_staie  etr- 
cumstances,  as  that  the  Petrs,  by  and  under  the  authority  of  the  Ada 
of  Parliament  empowering  them  so  to  do,  purchased  from  B.  of  &c 
certain  lands  (tenements  and  hereditaments)  situate  in  the  parish  of 
&c.,  and  which  said  purchase,  so  far  as  regards  the  payment  of  the 
puiohase-money,  and  the  execution  of  the  deed  of  oonyeyanoe^  was 
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completed,  and  fhe  said  lands  &c.  have  been  duly  conveyed  to  the  Petrs, 
but  the  costs  of  the  vendors  in  the  said  matters  bare  not  been  paid  ; 
that  the  said  B.  employed  A.  to  act  for  him  as  his  solr,  and  0.  and  D. 
as  his  town  agents,  in  rektion  to  the  said  sale  to  the  Petrs ;  that  the 
said  0.  and  D.  in  the  month  of  —  delivered  unto  the  Petrs  their  bill 
of  fees  and  disbursements  in  relation  to  the  said  sale  and  conveyance ; 
that  the  Petrs  and  the  said  B.  cannot  agree  as  to  the  amonnt  of  the 
said  bOl  of  costs,  and  are  therefore  desirous  of  having  the  same  taxed 
under  the  provisions  of  the  Lands  danses  Consolidation  Act,  1845] ; 
It  was  therefore  prayed,  and  it  is  accordingly  ordered,  that  it  be 
referred  to  &o.,  to  tax  and  settle  the  said  bill,  and  that  the  Petrs,  and 
also  all  other  parties,  do  produce  &c.  and  be  examined  &c. ;  And  it  is 
ordered,  that  if  one-sixth  part  of  the  said  bill  shall  be  disallowed  on 
such  taxation,  the  said  Master  do  tax  the  costs  of  the  Petrs  of  such 
taxation ;  And  if  one-sixth  part  of  such  bill  shall  not  be  disallowed  on 
such  taxation,  the  said  Master  do  tax  the  said  B.'s  costs  of  such  taxa- 
tion ;  And  the  said  Master  is  to  certify  the  amoimt  due  in  respect  of 
the  said  bill,  having  regard  to  the  costs  of  such  taxation  to  be  taxed 
as  aforesaid. 

For  form  of  petition  of  course,  see  D.  0.  F.  1117. 

NOTES. 

Sect  82  provides  for  the  payment  by  the  promoters  of  the  costs  of  the  con- 
veyance, and  of  deducing  and  verifying  the  title  to  lands  purchased,  as  dis- 
tinguished from  lands  compulsorily  taken,  in  which  case  the  costs  are  regulated 
by  sect,  80. 

Sect.  83  provides  for  the  taxation  of  such  last-mentioned  costs,  on  a  peti- 
tion by  either  party ;  and  the  expense  of  taxation  is  to  be  borne  by  the  pro- 
moters, unless  one-sixth  part  of  the  costs  is  disallowed.    See  Form  1,  sup. 

An  order  of  course  for  taxation  of  costs  under  this  section  cannot  be  ob- 
tained after  payment :  Re  S,  E,  By.  Co.y  Exp,  Somerville,  23  Ch.  D.  167. 

Costs  payable  by  the  co.  under  sect.  82  are  limited  to  the  legal  expenses  of 
miQdng  title  and  conveying  the  property  (in  their  Icurgest  sense),  mcluding 
the  costs  of  setting  in  an  outstimding  le^  estate,  and  obtaining  admiois- 
tration  for  the  purpose  of  the  conveyance,  but  not  preliminary  expenses  of 
ascertaining  what  is  to  be  conveyed ;  Be  The  Liverpool  Improvement  Ad,  5 
Ba.  282  (not  following  Be  8.  Wales  By.  Co.,  14  Beav.  418) ;  Ea^,  Buck,  1  H. 
AM.  519,  523;  Be  Dublin  City  Market  Co.,  Exp,  Keatley,  25  L.  E.  Ir.  265; 
Be  City  of  Dublin  Junction  Bailtvaya,  Exp.  Kelly,  13  L.  B.  Ir.  137  ;  and  see 
^cp.  Phillips,  3  D.  J.  &  S.  341  (reversing  S.  C,  2  J.  &  H.  392). 

The  costs  of  an  order  under  the  Trustee  Acts,  rendered  necessary  by  the 
death,  before  conveyance,  of  the  owner,  leaving  an  infant  heir,  were  payable 
by  the  co.  imder  sect.  82;  Be  Manchester  and  Bouthport  By,  Co.,  19  Beav. 
365 ;  Be  Lowrtfs  Will,  15  Eq.  78. 

But  where  the  owner  of  an  estate  contracted  to  be  bought  as  a  reinvest- 
ment died  before  completion,  the  costs  of  a  suit  for  specific  performance 
thereby  necessitated  did  not  fall  on  the  co. :  Armitage  v.  Askham,  1  Jur. 
N.  S.  227 ;  3  W.  B.  331 ;  and  see  Carpmael  v.  Profttt,  17  Jur.  875 ;  et  v.  sup, 
p.  2258. 

Where  a  conveyance  had  been  prepared,  but  through  the  refusal  of  incum- 
brancers to  execute  had  not  been  used,  and  the  co.  had  executed  a  deed-poll, 
the  costs  of  preparing  the  conveyance  were  payable  by  the  co. :  Be  Diverts 
Estate,  1  Jur.  N.  S.  995. 

The  costs  of  apportioning  the  rent  in  resect  of  houses  held  imder  one  lease, 
some  of  which  only  were  taken,  were  not  included  in  the  cost  of  conveyance 
under  this  section :  Exp,  Buck,  1  H.  &  M.  519. 

The  costs  of  conveyance  under  this  section  do  not  include  costs  of  a  colla- 
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teiral  agreement  with  the  vendor,  which,  though  part  of  the  oonsLderatioii  for 
the  purchase,  forms  no  part  of  the  conveyance :  Be  Liekh  and  Keumey^  16 
W.  E.  1055 ;  16  L.  T.  729. 


(m.)— OOSTS  T7in>EB  SPECIAL  ACTS. 

The  provisions  of  the  L.  0.  G.  Act  as  to  costs  (see  sect.  80),  oaxmot  be  can 
Bidereaas  incorporated  in  all  subsequent  Acts,  or  Acts  incorporating  sub- 
sequent Acts :  jEmo,  Vicar  of  8t,  8epulchre\  4  D.  J.  &  8.  232 ;  Be  (Jnerr^e 
Settled  Estates,  4  D.  F.  &  J.  332 ;  Be  Mills*  EataU,  Exp.  Oommrs  of  Worh, 
34  Oh.  D.  24,  G.  A. ;  disapproving  dicta  in  Be  WbodTs  JEstate,  Exp.  Oommrs  of 
Works,  31  Gh.  D.  607,  G.  A. 

And  (previously  to  1890)  the  Jud.  Acts,  and  O.  LXV,  1,  did  not  oonfer  on 
the  Gourt  any  new  jurisdiction  to  give  costs :  Be  Mills*  Estate,  sup, ;  dis- 
approving Eosp.  Mercers*  Co.,  10  Gh.  D.  481,  and^o^.  St.  KatJiaritu^s  Hospital, 
17  Gh.  D.  378 ;  Be  Lee  and  Hemingvxiy,  24  Gh.  D.  669. 

Accordingly,  under  special  Acts  in  which  the  L.  G.  G.  Act  was  not  inoofr- 
porated  expressly  or  by  implication,  the  Gourt  could  only  allow  costs  in  the 
particular  cases  provided  for  by  the  special  Act ;  Be  Ld.  Stanley  of  AlderleVf 
14  Eq.  227 ;  Be  St.  Dunstan^s  Schools,  12  Eq.  637 ;  Be  WiUiams*  EstaU,  12 
Eq.  488 ;  Be  Harrison! s  Estates,  10  Eq.  633 ;  Be  Cherry*s  Settled  Estates,  M*p. ; 
and  see  Be  Merceron,  7  Gh.  D.  184 ;  the  decisions  in  Be  SpUalfields  Schools, 
10  Eq.  671,  Be  Sawnders*  Estate,  8  Eq.  681,  and  Be  Edmeade,  6  Jur.  N.  S. 
986 ;  8  W.  B.  327,  not  having  been  followed ;  but  in  cases  under  special  Acts 
in  which  the  L.  G.  G.  Act  was  incorporated,  ^e  provisions  of  the  L.  G.  0.  Act 
were  held  to  be  applicable  to  the  cases  not  ^zpressly  provided  for  by  the 
special  Act :  Be  Shuttleworth*s  Estate  Act,  4  QiS,  87 ;  and  where  a  prior  Act 
was  repealed,  and  partly  re-enacted  by  a  subsequent  amalgamation  Act 
incorporating  the  L.  G.  G.  Act,  the  costs  of  an  ajpplioation  for  payment  out 
of  a  fund  paid  in  under  the  prior  Act  were  witnin  the  provisions  of  the 
L.  G.  G.  Act,  s.  80 ;  Be  Ellisot^s  Estate,  8  D.  M.  &  Q.  82. 

A  private  charity,  incorporated  imder  Boyal  charter,  and  having  under  a 
subsequent  special  Act  power  to  take  land,  was  not  an  *'  undertaking  or  work 
of  a  public  nature  **  wiuiin  sect.  1,  and  therefore  sect.  80  was  not  incorporated 
in  sudi  special  Act;  Be  Sion  College,  Eocp.  Corp.  of  London,  65  L.  T.  689; 
67  L.  T.  743. 

But  now,  by  the  Judicature  Act,  1890  ^63  &  64  Y.  c  44),  s.  6,  it  is  enacted 
that,  *'  subject  to  the  Supreme  Gourt  of  Judicature  Ads,  and  the  rules  of 
Gourt  made  thereunder,  and  to  the  express  provisions  of  any  statute,  whether 
passed  before  or  after  the  commencement  of  this  Act "  (Oct.  24,  1890},  "  the 
costs  of  and  incident  to  all  proceedings  in  the  Supreme  Gourt,  including  the 
administration  of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Gourt  or 
Judge,  and  liie  Gourt  or  Judge  shall  have  full  power  to  determine  by  whom 
and  to  what  extent  such  costs  are  to  be  paid." 

This  is  an  enabling  enactment,  and  by  virtue  of  it  the  Gourt  has  now  juris- 
diction over  the  costs  in  a  petition  for  payment  out  of  purchase-money  ol 
property  purchased  compulsonly  under  a  special  Act  whicn  contains  no  pro- 
vision as  to  the  costs  of  applications  for  payment  out  of  purchase-money : 
Be  Fisher,  (1894)  1  Gh.  53;  (1894)  1  Gh.  460,  G.  A.;  and  accordinghr  Uie 
numerous  decisions  on  this  subject  under  special  enactments  (collected  l^ton, 
6th  ed.,  pp.  2046,  2047)  have  ceased  to  be  of  importance. 
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CHAPTER  MV. 

THE  EAILWAT  OOMPAJ^IES  AOT,  1867  (80  &  31  V.  o.  127). 


1.  Order  to  confirm  Scheme— Seets.  16,  17— Q.  0.  24  Jan.  1868, 

rr.  16—20,  and  0,  lxt,  10,  11. 

Upon  {he  petition  &o.  [enter  evidence  showing  that  due  notice  has  been 
given  of  the  presentation  of  the  petition  to  confirm  the  scheme  ^c],  This 
Oonrt  being  of  opinion  that  the  said  scheme  is  beneficial  for  all  parties 
interested  in  the  said  T.  Y.  By.  Co.,  including  the  creditors,  Let  the 
said  scheme  be  confirmed ;  And  Let  this  order  be  advertised  in  the 
Lond&n  Gazette  and  in  &c.  [ttoo  local  newspapers^,  pursuant  to  and  as 
directed  by  r.  11,  O.  lzi  ;  And  Let  the  said  T.  Y.  Ey.  Oo.  pay  to  W. 
&c.  their  costs  of  the  said  petition,  and  be  at  liberty  to  retain  the  said 
costs,  and  also  their  own  costs  of  preparing  and  carrying  into  effect 
the  said  scheme  of  arrangement  out  of  the  funds  of  the  said  co.,  to  be 
raised  under  t^ie  scheme,  all  such  costs  to  be  taxed  by  the  Taxing 
Master  as  between  solr  and  dient. — See  Re  Teign  Valley  Ry.  Co,, 
V.-0.  M.,  22  Not.  1867,  B.  2672 ;  17  L.  T.  201. 

For  the  like  order,  see  Re  Cambrian  Rys.  Co.^  Y.-O.  B.,  22  July,  1871, 
A.  2062. 

2.  DedaraHon  as  to  effect  of  Amended  Scheme  {qfter  Enrolment). 

Upon  the  petition  &c.y  This  Oourt  being  of  opinion  that  the  said 
amended  scheme  (which  has  been  filed  in  the  Oentral  Office)  does  not, 
according  to  its  true  interpretation,  bind  or  purport  to  bind  the  outside 
creditors  to  accept  the  deferred  Debenture  Stock  in  satisfaction  of  their 
debts,  and  that  no  sufficient  objection  to  the  said  amended  scheme  has 
been  established,  doth  hereby  confirm  the  said  amended  scheme. — Re 
East  and  West  India  Dock  Co.,  Ohitty,  J.,  29  Jan.  1890,  A.  79  ;  5.  C, 
44  Oh.  D.  38,  0.  A. 


8.  Inrohnent  stayed  for  the  purpose  of  Appeal — Sect. 
0.  Lxi,  11,  O.  0.  Jan.  1868,  r.  86. 

ITfoii  motion  ftc.,  and  the  J.  By.  Oo.,  by  their  counsel,  undertaking 
to  consent  to  any  application  for  the  hearing  of  the  motion  hereinafter 
mentioned  being  adranced,  which  the  respondents  the  D.  &  S.  By. 
Co.  may  be  adyised  to  make,  Let  the  inrolment  of  the  said  scheme 
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dated  &o.,  be  stayed  until  after  the  motion  of  the  said  J.  By.  Co. 
before  the  Oonrt  of  Appeal  for  a  re-hearing,  which  motion  has  been 
duly  set  down  to  be  heard,  has  been  disposed  of ;  And  Let  the  J.  By. 
do.  pay  to  the  D.  and  S.  By.  Oo.  their  costs  of  this  application,  to  be 
taxed  &o. — He  The  Devon  and  Somerset  Ry.  Co,,  Y.-C.  G-.,  27  Jnne^ 
1868,  A.  1612;  (2)  6  Eq.  618. 

4.  Leave  to  issm  Writ — Sect.  9. 

TTfov  motion  &c..  Let  the  said  H.  be  at  liberty  to  issne  a  writ  or  writs 
of  &c.,  notwithstanding  the  scheme  filed  on  behalf  of  the  said  co.  was 
confirmed  by  the  order  dated  &c. — Be  Tei^  Valley  Ry.  Co.^  Y.-O.  M., 
3  June,  1869,  B.  1556 ;  17  W.  B.  817. 

For  order  mider  the  Act,  and  in  suits  brought  by  mortgagees  and  deben- 
ture holders  against  a  railway  co.,  dealing  with  the  costs  of  certain  actions, 
and  restraimng  other  actions  against  the  oo.  (sects.  7,  9),  B&^ReThe  CambrioM 
Bye.  Co.*9  Scheme,  V.-O.  W.,  10  Dec.  1867,  A.  3014 ;  5.  C,  3  Ch.  280.  The 
object  would  now  be  effected,  where  actions  have  been  actually  commenced, 
by  applyiug  to  the  division  in  which  the  actions  are  pending  for  a  stay  of 
proceedmgs  or  transfer  of  such  actions  under  O.  zux,  1 — 3 :  see  YoL  L, 
pp.  827,  828,  et  eup. 

5.  Leave  to  file  Fresh  Scheme. 

TTpok  motion  &c.,  Let,  notwithstanding  the  scheme  of  anangement 
between  the  0.  Bys.  Co.  and  their  creditors  under  the  said  Act,  filed 
on  &c.,  the  said  0.  Bys.  Oo.  be  at  liberty  to  file  the  scheme  of  arrange- 
ment mentioned  in  the  said  affidavit  of  S(c,,  the  said  oo.,  by  their 
ciounsel,  imdertaking  to  abide  by  any  order  this  Oonrt  may  make  in 
regard  to  taking  the  original  scheme  of  arrangement  off  the  file,  or  in 
respect  of  costs,  or  otherwise  under  the  said  original  soheme. — Re 
Cambrian  Rye.  Co.,  Y.-O.  W.,  81  st  Jan.  1868,  A.  118. 


NOTBS. 


SCHEME  OF  ABRAKOEMEirr. 


By  the  Bailway  Companies  Act,  1867  (30  &  31  Y.  c.  127),  ss.  6—24,  facili- 
ties are  afforded  to  itdlway  cos.  to  obtain  by  arrangement  fresh  capital  for 
the  purpose  of  meeting  their  engagements ;  and  executions  and  other  pro- 
cesses by  creditors  are  in  the  meantime  suspended,  so  as  to  afford  time  and 
opportunity  for  maturing  and  completing  the  arrangement :  see  Re  Cambritm 
Rye.  Oo  ,  3  Ch.  278 ;  Be  Devon  and  Somerset  By.  Co.  (1),  6  Eq.  610,  614 ;  Be 
Potteries^  <fcc.  By.  Co.,  6  Ch.  67. 

By  sect.  6,  where  a  co.  are  unable  to  meet  engagements  with  their  creditorB, 
the  oirectors  may  prepare  a  scheme  of  arrangement  between  the  co.  and  their 
creditors,  and  file  the  same  in  Court,  with  a  declaration  under  tibe  commoo 
seal  of  the  co.,  to  the  effect  that  the  co.  are  unable  to  meet  their  enga^ 
ments  with  their  creditors,  and  with  an  affidavit  of  the  truth  of  the  dedaiatKn 
made  by  the  chairman  and  other  directors,  or  the  major  part  of  them. 

For  the  mode  of  entitling,  printing,  and  filing  schemes,  ftc  under  this 
Act,  see  Gen.  Ord.  24th  Jan.  1868,  rr.  1—^. 

Stay  of  Proceedings  pending  Scheme.^ — ^By  sect.  7,  after  the  filing  of  the 
soheme  the  Court  might,  on  summons  or  motion,  restrain  any  action  agam^ 
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the  CO.  on  the  tusual  undertaking  as  to  damages,  and  on  snoh  other  terms 
as  the  Court  should  think  fit :  see  Oen.  Ord.  24th  Jan.  1868,  r.  14. 

By  sect.  8,  notice  of  the  filing  of  the  scheme  is  to  be  published  in  the 
Oazette,  Gen.  Ord.  24th  Jan.  1868,  r.  12,  regulates  the  mode  and  form  of 
advertisement. 

By  sect.  9,  after  such  publication  of  notice,  no  execution,  attachment,  or 
other  process  against  the  property  of  the  co.  (including  unpaid  capital :  Be 
Devon  and  Somerset  By.  Co.y  6  !Eiq.  610)  shall  be  available  without  leave  of 
the  Court,  to  be  obtained  on  summons  or  motion. 

Under  these  sections  jurisdiction  is  given  to  restrain  proceedings  by 
unpaid  vendors  of  land,  or  other  creditors,  until  completion  of  the  arrange- 
ment, but  this  jurisdiction  can  only  be  exercised  dunng  the  period  between 
the  filing  and  mrolment  of  the  scheme  :  Be  Potteries^  &c.  By.  Co.,  6  Oh.  67  ; 
Be  Cambrian  Bys.  Co.,  3  Oh.  278 ;  Be  Devon  and  Somerset  By.  Co»  (1),  6  Eq. 
616. 

Leave  to  issue  execution  under  sect.  9  must  be  applied  for  in  the  same 
branch  of  the  Court  in  which  the  scheme  is  pending :  Dean  of  Ch,  Ch.  v.  E. 
&  W.  Junction  By.  Co.,  17  W.  B.  819. 

The  Court,  in  making  an  order  for  stay  of  proceedings  by  judgment 
creditors,  will  not  give  any  superior  position  to  a  judgment  creditor  who  has 
served  notice  of  motion  for  equitaole  execution  before  the  filing  of  the 
scheme:  Deva^  v.  E.  &  W.  India  Dock  Co.,  68  L.  J.  Ch.  522;  61  L.  T.  217. 

Assents  to  Scheme.^ — By  sect.  10,  the  scheme  is  to  be  assented  to  by  three- 
fourths  in  value  of  the  holders  of  mortgages  or  bonds  issued  imder  the 
authority  of  the  co.,  and  by  three-fourths  in  vnluo  of  the  holders  of  debenture 
stock ;  by  sect.  11,  by  three-fourths  in  value  of  the  holders  of  rent-charges; 
and  by  sect.  12,  by  the  like  proportion  of  guaranteed  or  preference  share- 
holders. 

Such  assents,  when  obtained  without  fraud,  are  binding  on  the  minority : 
Be  E.A  W.  Junction  By.  Co.,  8  Eq.  87. 

A  debenture  holder,  who  is  also  a  judsment  creditor,  is  bound  by  the 
scheme:  Potteries,  tkc.  Bu.  Co.  v.  Minor,  6  Uh.  621. 

Where  the  ordinary  shares  of  a  co.  were  to  a  large  extent  split  up  into 
preferred  and  deferred  half  shares,  the  holders  of  preferred  half  shares  could 
not  be  regarded  as  a  class  of  preference  shareholders  whose  8ex>arate  assent 
was  required  imder  sect.  12,  but  their  right  of  prioritv  would  be  protected 
under  sect.  11 :  Be  Brighton  and  Dyke  Bv.  Co.,  44  Ch.  D.  28,  0.  A. 

Although  a  scheme  benefits  rather  than  prejudices  the  general  rights 
or  interests  of  a  class  of  preference  shareholaers,  the  assent  of  the  class  is 
necessary  if  any  right  or  interest  is  prejudicially  affected :  Be  Neath  and 
Brecon  By.  Co.,  (1892)  1  Ch.  348. 

By  sect.  13,  the  scheme  is  to  be  assented  to  by  the  ordinary  shareholders 
at  an  extraordinary  general  meeting  of  the  co.  specially  called  for  that 
purpose. 

By  sect.  14,  provision  is  made  for  similar  assents  on  behalf  of  the  lessor  co* 
in  cases  where  the  petitioning  co.  are  lessees  of  the  undertaking. 

Sect.  15  provides  that  where  the  scheme  does  not  prejudicially  affect  the 
right  of  a  particular  class  of  creditors,  &c.,  or  of  a  lessor  co.,  their  assent 
shall  not  be  necessarv. 

The  word  "right  refers  to  something  which  can  be  enforced  by  le^ 
process  in  consequence  of  any  charge  on  assets  of  the  co.,  and  outside 
creditors  having  no  lien  or  charge  cannot  be  heard  to  complain  of  a  scheme 
which  does  not  purport  to  bind  them,  merely  because  it  appropriates  the  free 
a«»set8  to  which  secured  creditors  can  resort:  Be  E.  <fe  n.  India  Dock  Co., 
44  Ch.  D.  38,  C.  A. ;  but  the  Court  would  be  very  reluctant  to  confirm  a 
scheme  which  had  the  effect  of  leaving  unsecured  creditors  unprovided  for 
and  preferring  other  creditors :  S.  C. 

And  where  the  rights  of  outside  creditors  are  seriously  affected  {e.  g.,  by  a 
scheme  providing  that  they  should  accept  fully  paid-up  shares  in  discharge 
of  their  claims),  their  assents  in  writing  will  be  requirea  before  confirmation 
of  the  scheme :  Be  Bristol  and  N.  Son^erset  By.  Co.,  6  Eq.  448. 

B)r  sect.  16,  if  at  any  time  within  three  months  after  the  filing  of  the  scheme, 
or  within  such  extended  time  as  the  Court  from  time  to  time  thinks  fit  to 
allow,  the  directors  of  the  co.  consider  the  scheme  to  be  assented  to  as  by  the 
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Act  required,  they  may  apply  to  the  Court  by  petition  in  a  BummaTy  way  for 
confirmatian  of  the  scheme.  Notice  of  any  such  application,  whffli  intended, 
shall  be  pubHshed  in  the  Gazette,  A  scheme  was  said  to  be  still  pending, 
though  not  confirmed  within  three  months,  and  though  no  extended  time 
had  been  allowed :  Robertson  v.  Wrexham^  <fec.  Ry.  Co,^  17  W.  R.  137. 

By  Gen.  Ord.  24  Jan.  1868,  r.  15,  every  petition  for  confirmation  of  a  scheme 
shall  be  presented  by  the  directors,  or  tiie  major  part  of  them.  The  petitioa 
shall  not  set  forth  the  scheme,  but  only  refer  thereto ;  and  for  form  of  peti- 
tion, see  Sched.  3,  Form  2 ;  D.  0.  F.  1124. 

Bule  17  provides  for  the  advertising  of  the  petition  in  the  GfazetU,  and  a 
form  of  advertisement  (Sched.  3,  Form  3) ;  bv  rule  19,  a  creditor  or  share- 
holder desiring  to  be  heard  in  opposition  to  the  confirmation  of  the  scheme 
is  to  enter  an  appearance  two  clear  days  before  the  day  of  hairing. 

As  to  the  right  of  a  debenture  holder  attending  the  proceedings  to  be  heard 
on  the  legality  of  a  cleiim  against  the  assets,  see  Re  Eastern  and  Midlands 
Ry.  Co.,  65  L.  T.  668 ;  66  L.  T.  153. 

By  sect.  17,  after  hearing  all  parties  the  Court  may  confirm  the  scheme. 

Order  Confirming  Scheme.'] — In  a  proper  case  the  Court  wiU  preface  its 
order  with  a  declaration  as  to  the  true  meaning  of  the  scheme,  or  of  a  par- 
ticular clause :  Re  E.  &  W.  India  Dock  Co.,  44  Ch.  D.  38,  C.  A.,  Form  2,  sup, 
p.  2469;  but  this  will  not  be  done  when  the  clause  is  fairly  open  to  two  mean- 
mgs,  and  affects  the  rights  of  parties  whose  assents  might  have  been  given 
on  the  footing  of  the  meaning  being  other  than  that  declared :  8.  C. 

Under  the  Act  schemes  have  been  confirmed  by  which  a  railway  co.  has 
been  enabled  to  issue  debenture  stock  in  excess  of  their  statutoi^  powers, 
and  pay  their  creditors  in  such  stock :  Re  Teign  Valley  Ry.  Co.,  17  1j.  T.  201, 
Form  1,  sup.  p.  2469;  though  not  binding  the  co.  to  issue  such  stock  to  all 
the  unsecured  creditors  who  applied  for  it :  Re  E.  and  W.  India  Dock  Co.,  44 
Ch.  D.  38,  C.  A.;  and  to  convert  mortgages  into  irredeemable  debenture 
stock:  Re  Irish  N.  W.  Ry.  Co.,  L  E.  2  Eq.  425. 

Inrolment  of  Scheme."] — By  sect.  18,  the  scheme,  when  confirmed,  shall  be 
inrolled,  and  shall  thenceforth  be  binding,  and  have  the  effect  of  an  Act  of 
Parliament  against  and  in  favour  of  the  co.,  and  all  parties  assenting  to,  or 
bound  by,  the  arrangement. 

By  0.  LXi,  10,  **  A  scheme  under  the  Railway  Cos.  Act,  1867,  shall  bo 
enrolled  in  the  Enrolment  Department  of  the  Central  Office,"  now  Writ,  &c. 
Department,  Central  Office,  Rooms  68  and  69.  For  practice,  see  Dan.  1861 
et  seq. 

And  by  r.  11,  **A  scheme  under  the  Act  shall  not  be  enrolled  unless 
notice  of  the  order  confirming  it  has  at  least  once  in  every  entire  week, 
reckoned  from  Sunday  morning  to  Saturday  evening,  which  elapses  between 
the  pronouncing  of  me  order  and  the  expiration  of  thirty  days  from  the 
pronouncing  thereof,  been  inserted  in  such  two  newspapers  as  shall  have 
oeen  appointed  by  the  Judge  for  the  insertion  of  advertisements  under  the 
order  made  pursuant  to  that  Act,  nor  unless  the  newspapers  containing  those 
notices  are  produced  to  the  proper  officer  when  the  scheme  is  presented  for 
enrolment." 

By  sect.  19,  notice  of  the  confirmation  and  enrolment  of  the  scheme  shall 
be  published  in  the  Gazette. 

By  Gen.  Ord.  24th  Jan.  1868,  r.  33,  orders  made  in  Chambers  under  this 
Act  are  to  be  drawn  up  in  Clwunbers,  unless  specially  directed  to  be  drawn 
by  the  registrar,  and  are  to  be  entered  by  tlie  registrar. 

Bv  r.  35,  the  power  of  the  Court  and  of  the  Judge  in  Chambers  to  enlarge 
or  abridge  the  tmie  for  doing  any  act,  or  taking  any  proceeding,  to  adjoum 
or  review  any  proceeding,  and  to  give  any  oirection  as  to  the  course  of 
proceeding,  is  to  be  the  same  in  proceedings  m  Chancery  under  the  Act,  as  in 
proceedings  under  the  ordinary  jurisdiction  of  the  Court. 

The  effect  of  this  rule  is  to  put  the  parties  in  the  same  position  with  respect 
to  obtaining  a  stay  of  enrolment,  as  in  the  case  of  an  application  in  a  suit  to 
stay  proceedings  pending  an  api)eal:  Re  Devon  and  Somerset  Ry.  Co.  (2), 
6  Eq.  618. 

Effect  of  Scheme.] — As  against  unpaid  landowners,  outside  creditors,  and 
even  as  against  an  officer  of  the  co.,  who  being  aware  of  the  Boheme  did  not 


CHAP.  Liv.]     The  Railway  Companies  Aet^  1867.  2473 

object,  and  generally  as  against  all  persons^wliose  claims  are  not  provided 
for  by  the  arrangement,  the  scheme,  even  after  confinuation,  is  not  binding : 
Be  Cambrian  Rys.  Co,,  3  Ch.  278;  Re  Teign  VaUey  By.  Co.,  17  W.  R.  817 ; 
Be  E.  and  W.  India  Dock  Co.,  44  Ch.  D.  38,  0.  A. ;  Form  2,  mp.  p.  2469 ; 
and  a  judgment  creditor  who  has  obtained  a  writ  of  elegit,  and  is  not  boimd 
by  a  scheme  subsequently  filed,  cannot  obtain  priority  under  the  sdieme  over 
creditors  who  have  accepted  the  arrangement :  Stevene  y.  Mid-EanU  By.  Co., 
8  Ch.  1064. 


DEBENTUBE  STOCK. 

By  sect  23,  money  borrowed  or  to  be  borrowed  on  mortgage  or  bond  or 
debenture  stock  is  to  have  priority  affainst  the  co.,  and  the  property  from 
time  to  time  of  the  co.,  over  all  other  (uaims  on  account  of  any  debts  incurred 
or  engagements  entei^Bd  into  by  them  after  the  passing  of  the  Act.  This 
section  does  not  give  creditors,  in  respect  of  mortgages,  bonds,  or  debenture 
stock,  any  lien  or  charge  which  they  did  not  possess  before  the  Act,  so  as 
to  entitle  them  to  payment  in  priority  out  of  the  proceeds  of  the  surplus 
lands  sold  on  the  appbcation  of  the  judgment  creditors  of  the  co. :  Be  Hull, 
Bameley  and  West  Biding  Jn.  By.  Co.,  40  Ch.  D.  119,  C.  A. ;  and  the  priority 
arises  only  in  cases  in  wnich  the  unincumbered  assets  are  being  dismbuted 
or  administered,  e.  g.,  moneys  receiyed  by  a  receiver  appointed  under  sect.  4 
of  the  Act  of  1867. 


7xr2 
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CHAPTER  LV. 


PARTJAMENTABY  DEPOSITS. 


1.  Common  Form  Order  for  Payment  of  Deposit  out  of  Churl — 
Parliamentary  Deposits  Act,  1846  (9  Sf  10  V.  e.  20),  s.  5, 
and  0.  LV,  2  (6). 

Upon   the   application  by    originating    summons   dated    &c.,    of 
{Depositors^  or  the  majority),  [ifso,  signed  by  the  applicants  and  attested 

by  Mr. ,  a  sob  of  the  Supreme  Court]  [or,  if  so,  and  the  company 

is  applicant,  sealed  by  the  common  seal  of  the  applicant  company]; 
And  upon  hearing  the  solrs  for  the  applicants  and  for  the  respon- 
dents (names).  And  upon  reading  {if  signatures  of  applicants  not  at* 
tested  by  a  solr)  an  affidavit  of  &c.  {if  possible  a  solr),  filed  &c^ 
verifying  the  signatures  of  the  applicants  to  the  said  summons,  a 
certificate  of  the  Et.  Hon.  the  Chairman  of  Committees  of  the 
House  of  Lords  [or  Speaker  of  the  House  of  Commons],  whereby  it 
appears  that  the  Bill  for  &c.,  has  been  rejected  [or  withdrawn,  or  not 
presented,  or  that  an  Act  for  making  &c.,  has  received  the  Boyal 
Assent],  and  an  affidavit  of  &c.,  filed  &c.,  verifying  the  signature  of 
the  said  Chairman  [or  Speaker]  to  the  said  certificate,  the  certificate  of 
lodgment  in  Court  of  the  sum  in  the  summons  mentioned,  and  the  cer- 
tificate of  the  fund,  The  Judge  doth  order  that  the  funds  in  Court  be 
dealt  with  as  directed  in  the  schedule  hereto. 

{Insert  in  Payment  Schedule,) 


Pay  oaah. 


ApDlioants  (namet)  [or,  i/"  m,  A.  as 
the   nominee  of   the  applicants 

(names)]. 


9,  d.i£    c   ^ 


—Exp.  Stockbridye,  ice.  Bill,  2  Eq.  364 ;  He  Warwick,  Sfc,  Ry.y  13  Sm* 
31 ;  Exp.  Brompton  Waterworks,  8  W.  E.  636 ;  Exp.  Z.  C.  ^-  D.  Ry. 
Co.,  8  W.  E.  636. 

This  order  has  been  re-drawn  to  suit  S.  0.  F.  B. 


2.  The  like  Order  q/iet*  Abandonment  of  Railway. 

Upon  the  application  by  originating  summons  dated  Ac,  of  (i4# 
Depositors)  [if  so,  signed  by  the  applicants  and  attested  by  Mr. ^  a 
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Boir  of  the  Supreme  Court],  And  upon  hearing  the  solrs  for  the  ap- 
plicants and  for  the  respondents  {name8\  And  upon  reading  {ifsigna^ 
iures  of  applicants  not  attested  hy  a  solr)  an  afidavit  of  &c.  {if  possibh 
a  solr\  filed  &o.,  verifying  the  signatures  of  the  applicants  to  the  said 
Biunmons,  an  afidayit  of  &o.  filed  &c.,  and  the  exhibit  marked  &c.; 
therein  referred  to,  the  certificate  of  lodgment  in  Court  bj  the  ap« 
plicants.  {names)  of  the  £ —  New  Consols  in  the  originating  summons 
mentioned,  a  Queen's  Printer's  copy  of  ''An  Act  for  making  certain 
railways  in  the  counties  of  Chester,  Flint,  and  Denbigh,  and  for  other 
purposes,"  a  Queen's  Printer's  copy  of  **  An  Act  for  the  abandonment 
of  the  railway  authorized  by  the  Birkenhead,  Chester,  and  North 
Wales  By.  Act,  1873,"  the  London  Gazette  of  the  —  day  of  — , 
18 — ,  and  the  certificate  of  the  fund.  It  is  ordered  that  the  funds  in 
Court  be  dealt  with  as  directed  in  the  Payment  Schedule  hereto. 

{Insert  in  Payment  Schedule.) 


Tranfif er  New  Cooflols 


Applicants  (names)  [or,  if  tOy  A. 
as  the  nominee  of  the  applicants 

{namesy]. 


£    «.   d. 


£    8.  d. 


'Exp.  Birkenhead,  ^c.  By.  Co,,  V.-C.  M.,  8  May,  1878,  A.  798. 
This  order  has  been  redrawn  to  suit  S.  C.  F.  B. 


3.  Payment  out  on  Certificate  of  Treasury  Solicitor  of  Execution 
of  Bond  under  the  Provisions  of  the  Special  Act. 

Upon  the  application  by  originating  summons  dated  &c.  {Follow 
Form  1  doton  to  ''respondents  {names)  "  ),  and  upon  reading  the  bond 
dated  &c.,  a  certificate  sealed  with  the  official  seal  of  the  solr  for  the 
affairs  of  His  Majesty's  Treasury,  dated  &c.  (the  —  Ey.  Act,  187 — ), 
an  office  copy  certificate  of  the  lodgment  of  the  cash  hereinafter 
mentioned  in  Court,  and  the  certificate  of  the  fund.  Let  the  fund  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto.  —  [^Insert 
Payment  Schedule  as  in  Form  1,  sup."] 

For  like  order,  before  the  Treasury  Solicitor  Act,  1876  (39  &  40  Y.  c.  18), 
see  Be  Bamsay  By.,  Y.-O.  W.,  23  Nov.  1861,  B.  2111. 
For  form  of  application,  see  D.  0.  F.  1102. 


4.  Payment  out  on  Certificate  of  Secretary  to  the  Board  of  Trade  of 
Moiety  of  Capital  paid  up^  and  part  completion  ufider  Provisions 
of  special  Act. 

TJpoK  the  application  by  originating  summons  dated  &o.  {Follow 
Form  1  down  to  ''respondents  {names)  "),  and  upon  reading  the  Act  of 
Parliunent  for  the  making  and  maintaining  of  the  —  By.,  and  for 
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other  purposes,  a  certificate  signed  by  the  Secretaiy  [or  ABaintant- 
Secretary]  to  the  Board  of  Trade,  dated  &o.,  and  an  office  eopy 
certificate  of  the  lodgment  in  Oourt  of  the  New  Consols  hereinafter 
mentioned,  and  the  certificate  of  the  fond,  This  Court  doth  order  that 
the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — 
[Insert  in  Payment  Schedule  direettons  to  transfer  New  Console  and  pay 
cash  similar  to  Forms  1  and  2.] — See  Ee  Charing  Cross  -Ry.,  V.-C.  W., 
2dNoy..l861,  A.2069. 

This  Older  has  been  re-drawn  to  suit  S.  0.  F.  B. 


5.  Payment  to  Surviving  Depositors  after  Advertisements,  and 

without  further  Public  Notice. 

The  application  by  origiuating  summons  &c.  of  Q.  S.  and  H.  B.,  the 
survivors  of  the  depositors,  of  the  sums  the  balance  of  which  is  now 
represented  by  the  New  Consols  in  Court  in  the  schedide  hereto  men- 
tioned, and  the  petition  of  the  said  surviving  depositors,  by  direction 
of  the  Court  preferred  unto  this  Court,  and  upon  hearing  counsel  ftc. ; 
And  upon  reading  the  said  summons  and  petition,  the  former  of  which 
is  signed  by  the  surviving  depositors  &c.,  the  London  Gazette^  and 
{other  newspapers)  containing  advertisements  inviting  any  landowners 
or  other  persons  whose  property  has  been  interfered  with  or  otherwise 
rendered  less  valuable  by  the  commencement,  construction  or  abandon- 
ment of  the  above-mentioned  undertaking,  or  any  portion  thereof,  or 
who  have  been  subjected  to  injury  or  loss  in  consequence  of  any  com- 
pulsory powers  of  taking  property  given  in  connexion  with  the  said 
undertaking,  and  have  received  no  compensation,  or  inadequate  oom- 
pensation,  for  such  injury  or  loss,  to  send  in  their  claims,  and  the 
certificate  of  the  fund ;  This  Court  being  satisfied  that  no  such  com- 
pensation is  payable,  and  not  thinking  fit  to  direct  any  further  public 
notice,  doth  order  that  the  funds  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto,  the  transfer  thereby  directed  to  the  said  E.  8. 
being  made  to  him  as  the  person  nominated  in  that  behalf  by  the 
surviving  depositors. — [Insert  in  Payment  Schedide  directions  to  transfer 
New  Consols  as  in  Form  2,  sup»2 — Pe  Hull,  Bamsley  and  West  Pidimff 
Junction  Ry,  and  Dock  Bill^  Chitty,  J.,  3  May,  1893,  A.  1028 ;  W.  N. 
(93)  83. 

6.  Order  for  Inquiries  on  Petition  for  Payment  out  of  Parliamentary 

Deposit, 

TTpoir  the  application  by  originating  summons  dated  &c.,  of  &c.,  and 
upon  reading  an  office  copy  certificate  of  lodgment  by  the  Petrs  of  the 
New  Consols  in  the  summons  mentioned,  an  affidavit  of  &c.,  and  the  cer- 
tificate of  the  fund.  Let  &c.  1.  An  inquiry  whether  the  property  of  anj 
landowners  or  other  persons  has  been  interfered  witii,  or  otherwise 
rendered  less  valuable,  by  the  conmiencement,  oonstruotioni  or  aban- 
donment of  the  railway  in  the  summons  mentioned,  or  any  ponikm 


CHAP.  Lv.]  Parliamentary  Deposits.  2477 

thereof,  or  whether  any  landowners  or  other  persons  have  been  sub- 
jected to  injury  or  loss  in  consequence  of  the  exercise  of  the  compulsory 
powers  of  taking  property  conferred  upon  the  co.  by  the  said  Act,  for 
which  injuiy  or  loss  no  compensation,  or  inadequate  compensation,  has 
been  paid.  2.  An  inquiiy  whether  anything,  and  if  anything  what,  is 
due,  and  to  whom,  by  way  of  compensation  for  any  lands  so  interfered 
with  or  rendered  less  valuable,  or  for  such  injuiy  or  loss.  3.  An 
inquiry  whether  any  person  or  persons  other  than  the  Pefcrs,  is  or  are 
entitled  to  the  residue  of  the  said  New  Consols  after  payment  of  such 
compensation,  if  any,  or  to  any  part  of  such  residue.  And  any  persons 
interested  are  to  be  at  liberty  to  apply  in  Chambers  for  the  distribu- 
tion of  the  fund  in  Court  after  the  result  of  such  inquiries. — Re  London 
and  Aylesbury  By.  Co.,  V.-O.  M.,  12  July,  1878,  B.  1418. 


7.  Another  Fonn, 

Upon  the  appeal  &c..  Discharge  order  dated  &c. ;  And  it  appearing 
to  the  Court  that  the  Petrs  (appellants),  or  some  of  them,  are  persons 
whose  property  has  been  rendered  less  valuable  by  the  abandonment 
of  the  railway  authorized  by  the  P.  &c.  Eailway  Act,  for  which  no 
compensation  has  been  made ;  Let  the  following  &c. :  1 .  An  inquiry 
what  landowners  and  other  persons  there  are  whose  property  has  been 
interfered  with,  or  otherwise  rendered  less  valuable  by  the  commence- 
ment, construction,  or  abandonment,  of  the  said  railway,  or  any  portion 
thereof.  2.  An  inquiry  whether  any,  and  if  so  what,  compensation 
has  been  paid  in  respect  of  such  interference  or  diminution  in  value. 
3.  An  inquiry  what  sums  will  make  compensation  for  such  interference 
or  diminution  in  value. — Petrs  (appellants)  to  pay  the  costs. — ^Adjourn 
further  consideration. — ^Liberty  to  apply. — Re  The  Potteries^  ShrewS' 
bury  and  North  Wales  By,  Co,,  C.  A.,  15  Nov.  1883,  B.  6031  ;  S.  C, 
26  Ch.  D.  261,  C.  A. 

The  usual  inquiry  as  to  landowners  and  other  claimants  for  compensation 
was  not  dispensed  with,  though  no  notioes  to  treat  had  been  issued,  and  the 
powers  of  the  co.  had  been  in  no  way  exercised :  Be  Brewood  By,  Co,,  W.  N. 
(79)  109. 


8.  Inquiry  as  to  Expenses  of  obtaining  Acts  of  Parliament, 

Upon  the  application  &c.  [^Inquirxes  1  and  2  as  in  Form  6,  sup,'] 
And  the  applicant  by  his  counsel  admitting  that  the  debts  owing  by 
the  said  co.  other  than  to  the  creditors  to  be  ascertained  by  the  inquiry 
hereinbefore  directed,  exceed  in  amount  the  sum  of  £ — ,  Let  (without 
prejudice  to  any  question)  an  inquiry  be  made  whether  anything  and 
what  is  owing  by  the  said  co.  to  any  and  what  person  or  persons  in 
respect  of  the  obtaining  the  said  Act  of  1873,  or  the  Acts  of  1876  and 
1880,  or  either  of  them,  or  in  respect  of  the  execution  or  abandonment 
gf  any  of  the  works  in  the  said  Acts  or  any  of  them  mentioned,  or 
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otherwise  in  relation  to  the  said  Acts.  And  the  foriher  hearing  of 
the  said  application  is  adjourned. — See  Re  The  Manchester  and  MUford 
Railway  {DeviTe  Bridge  Branch  Abandonment)  Act,  1880,  V.-O.  Hall, 
12  Nov.  1880,  B.  1958. 


9.  Declaration  as  to  Application  of  Fund  in  Court  and  Inquiry  as  to 

Creditors, 

Upon  the  further  hearing  of  the  originating  summons  dated  ftc., 
Declare  that  the  £6,521  :  14«.  9d.  New  Consols  in  Court  to  the  credit 
of  &c.,  are  applicable  and  ought  to  be  applied  towards  compensating 
any  landowners  or  other  persons  whose  property  may  have  been  inter- 
fered with,  or  otherwise  rendered  less  valuable,  by  the  oommenoement, 
construction,  or  abandonment  of  the  E.  &c.  Bailway,  or  any  portion 
thereof,  or  who  may  have  been  subjected  to  injury  or  loss  in  oonse- 
quence  of  the  compulsory  powers  of  taking  property  conferred  upon 
the  said  oo.  by  the  F.  &c.  Eailway  Act,  1873,  and  for  which  injury 
or  loss  no  compensation,  or  inadequate  compensation,  shall  have  been 
paid,  and,  subject  to  the  declaration  aforesaid,  that  if  the  said  oo.  is 
insolvent  and  has  been  ordered  to  be  wound  up,  or  a  receiver  is 
appointed,  the  said  New  Consols  are  liable  in  the  discretion  of  the 
Court  to  be  paid  or  transferred,  wholly  or  in  part,  to  such  receiver,  or 
to  the  liquidator  or  liquidators  of  the  co.,  or  to  be  otherwise  applied  as 
part  of  the  assets  of  the  co.  for  the  benefit  of  the  creditors  of  the  said 
CO. ;  and  that,  subject  as  aforesaid,  the  said  New  Consols  belong  to  the 
applicants ;  And  Let  an  inquiry  be  made  whether  there  are  any  and 
what  creditors  of  the  co.  whose  debts  remain  impaid,  and  what  is  dae 
to  such  creditors  respectively  from  the  co. — Eeserve  the  costs. — See 
£xp.  Ihe  Undertaking  of  the  Freshwater,  Yarmouth  and  Newport  ^y. 
Bill,  M.  R,  8  Aug.  1878,  A.  1989. 


10.  Another  Form — Declarations  as  to  Application  of  Fund  and 

Rights  of  Creditors, 

Upon  the  appeal  &c..  Discharge  orders  dated  &c.,  Declare  that» 
subject  to  the  payment  of  the  costs  hereinafter  directed  to  be  taxed, 
the  fund  in  Court  to  the  credit  of  &c.  is  to  be  applied  in  the  first 
place  in  payment  of  compensation  to  landowners  and  others  who 
shall  establish  loss  or  injury  to  their  property  under  sect.  35  of  the 
n.  &o.  Eailway  Act,  by  reason  of  the  abandonment  of  the  railway 
authorized  by  the  said  Act,  and  that  the  surplus  of  the  said  fond  is  to 
be  applied  in  j^dLjmQui pari  passu  of  the  creditors  of  the  U.  &c.  Bailway 
Co. ;  And  Declare  that  M.,  as  a  creditor  of  the  co.,  is  entitled,  and  that 
W.,  G.,  and  H.  will  be  entitled,  on  proving  injuiy  or  damage  under 
sect.  4  of  the  IT.  &c.  Bailway  Abandonment  Act,  to  rank  as  ciediton 
of  the  CO.,  and  to  be  paid  out  of  the  surplus  of  the  said  ixusA  pari  passu 
with  the  other  creditors  of  the  said  co. — ^Beference  to  taz« 

[PaymmU  Schsivde. 
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{Insert  in  Payment  Schedule,) 


Out  of  f  iindB  in  Courfc — 
Pay  costs  to  be  taxed  under 
this  order. 


£    8,  d. 


— Exp.  the  Undertaking  of  the  Uxhridge  and  Rickmaneworth  Ry,  Bill^ 
O.  A.,  25  Jan.  1890,  B.  108 ;  43  Oh.  D.  536,  0.  A. 


11.  Creditors  declared  rateably  entitled  as  against  Parliamentary 

Deposit. 

Deglajie  that,  subject  to  the  payment  of  the  costs  hereinafter  directed 
to  be  taxed  [being  the  costs  of  application  of  the  applicant  and  claimants^ 
the  fund  in  Court  in  the  schedule  hereto  mentioned  is  divisible  among 
the  three  claimants,  H.  K.  [on  behalf  of  the  debenture-holders  of  the 
association  who  had  lent  the  money  deposited  in  Court  to  the  Defts'], 
Messrs.  H.  &B.  [Defts^  lolrSy  in  respect  chief  y  of  costs~\y  and  the  Pits  in 
**  B.  V.  The  B.  and  D.  Tramways  Co.,  Ld."  [on  behalf  of  the  debenture- 
holders  of  the  Defts']  rateably  in  proportion  to  their  respective  claims. — 
Re  Bradford  and  District  Tramways  {Extensions)  Order ^  1890,  Stir- 
ling, J.,  8  June,  1893,  A.  1263 ;  (1893)  3  Ch.  463. 


12.  Abandonment  under  a  Special  Railway  Act — Inquiries  as  to 

Persons  entitled  to  Compensation. 

Upon  the  application  by  originating  summons  dated  &c..  Let  an 
inquiry  be  made  who  is  entitled  to  compensation  under  sect.  34  of  37 
&  38  V.  c.  dxxi.,  intituled  &c.,  out  of  the  £> —  New  Consols  in  Court  to 
the  credit  of  &c. ;  Adjourn  the  further  hearing  of  this  application  until 
after  the  Master  shall  have  made  his  certificate  pursuant  to  this  order. 
— See  Re  Nettlebridge  Valley  Ry.  Act,  1874,  M.  E.,  8  July,  1878, 
B.  1471. 


13.  Abandonment  of  Tramway — Inquiries  as  to  interference  with 
Property  of  Landowners  and  Road  Authorities. 

Upon  the  application  [by  summons  dated  &c.]  of  the  C.  and  D. 
Tramways  Co.  pursuant  to  the  C.  and  D.  Tramways  Act,  1887 ;  And 
upon  hearing  the  solrs  for  the  applicants  and  for  W.  H.,  G.  H.  and 
J.  A.  n. ;  And  upon  reading  a  letter  from  His  Majesty's  Treasury 
dated  &c.,  not  objecting  to  this  order,  the  order  dated  &c.,  Let  the 
following  inquiries  be  made:  (1.)  An  inquiry  whether  the  property 
of  any  landowner  or  other  person  has  been  interfered  with  or 
otherwise  rendered  less  valuable  by  the  commencement,  construction, 
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or  abandonment  of  the  said  tramways  or  any  portion  theieoL 
(2.)  An  inquiry  whether  anything,  and  if  anything  what,  is  due,  and 
to  whom,  by  way  of  compensation  for  any  lands  so  interfered  with 
or  rendered  less  valuable.  (3.)  An  inquiry  whether  there  axe  any, 
and  if  so  what,  road  authorities  who  have  incurred  expense  in  taking 
up  any  tramway,  or  any  materials  connected  therewith,  placed  by  the 
applicemts  in  or  to  any  road  vested  in  or  maintainable  by  such  road 
authority,  or  whether  any  damage  has  been  caused  to  such  roads  by 
the  construction  or  abandonment  of  such  tramway.  (4.)  An  inquiry 
what  sums  will  make  compensation  for  such  expense  and  damage 
respectively,  if  any.  (5.)  An  inquiry  whether  any  person  or  persona 
other  than  the  applicants  is  or  are  entitled  to  £ —  in  Court  to  the 
credit  of  **The  undertaking  of  the  Coventry,  &c.  Tramways  Bill,"  or  to 
the  residue  thereof  after  payment  of  such  compensation,  if  any. — 
Liberty  to  apply  for  distribution  of  fund. — See  Ex  parte  Coventry  and 
Nuneaton  Tramtoat/s,  Stirling,  J.,  2  Nov.  1887,  A.  1552. 


14.  Another  Foi^m  directing  Inquiries  and  for  Paytnent  out  of  Iknd. 

Upon  the  application  by  originating  summons  dated  &c.,  ol 
H.  T.  M.  {surviving  depositor),  signed  by  the  applicant  Ac ;  Lioi 
the  following  inquiries  be  made,  that  is  to  say: — (1.)  An  inqaizy 
whether  the  property  of  any  landowners  or  other  persona  has  been 
interfered  with  or  otherwise  rendered  less  valuable  by  the  commence- 
ment, construction,  or  abandonment  of  the  tramways,  Nob.  &c.,  and 
authorized  by  the  B.  and  W.  B.  Tramways  Order,  1885,  or  any  portion 
thereof,  and  whether  any  landowners  or  other  persons  have  been 
subjected  to  injury  or  loss  in  consequence  of  the  exercise  of  the  com- 
pulsory powers  of  taking  property  given  in  connexion  with  such  tram- 
ways by  the  said  order,  for  which  injury  or  loss  no  compensation  oar 
inadequate  compensation  has  been  made.  (2.)  An  inquiiy  whetlier 
anything,  and  if  anything  what,  is  due,  and  to  whom,  by  way  of  com- 
pensation for  any  lands  so  interfered  with  or  rendered  less  valuable, 
and  for  such  injury  or  loss.  (3.)  An  inquiry  whether  there  are  any, 
and  if  so  what,  road  authorities  who  have  incurred  expense  in  taking 
up  any  tramway  or  any  materials  connected  therewith  placed  by  the 
tramway  company  in  or  on  any  road  vested  or  maintainable  by  anch 
authorities,  and  in  making  good  all  damage  caused  to  such  roads  by 
the  construction  or  abandonment  of  such  tramway.  (4.)  An  inquiry 
what  sums  will  make  compensation  for  such  expenses  and  damage 
respectively  (if  any).  5.  An  inquiry  whether  any  creditors  of  the 
tramway  company  or  any  person  or  persons  other  than  the  depontor 
applicant,  as  the  surviving  depositor,  is  or  are  entitled  to  the  residue 
of  the  fund  in  Court  after  payment  of  such  compensation,  if  any,  or  to 
any  part  of  such  residue.  And  Let  the  fund  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto. 

IPaymmi  SeJUJhJe. 
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{^Insert  in  Payment  Schedule,) 


Play  811I1I8,  if  any  to  be  certified  to 
bepayaUe,  to  landowners,  creditors 
or  persons  other  than  the  De- 
positor. 

Pay  residue  (if  any)  of  funds,  or,  if 
no  such  sums  shall  be  certified  to 
be  payable,  the  whole  of  such 
funds. 


Landowners,  creditors 
or  persons  certified. 


R —  P — ,  Secretary  of 
the  B.,  &o.  Tramway, 
as  nominee  of  AppU- 
cant  H.  T.  H. 


£    8,    d. 


— Ex  parte  Birmingham  and  District  Tramways  Co,,  Kekewich,  J.,  at 
Chambers,  May  15th,  1893 ,  B.  863. 

For  the  form  of  order  to  wind  up  a  railway  oo.  after  grant  of  a  warrant  for 
abandonment,  see  Gen.  Ord.  11  Nov.  1862,  Form  4 ;  Re  Water  ford  and  Passage 
By,  Co,,  Y.-O.  M.,  12  Nov.  1869,  B.  2677;  Re  Skipton  and  Wharfedale  Ry, 
Co,,  20  L.  T.  369. 

15.  Inquiry  as  to  Persons  entitled  to  share  in  Deposit — Tlie  Tramways 
Act,  1870  (33  8f  34  V.  c.  78)  and  Board  of  Trade  EuIeSy  r.  22. 

Declabe  that  the  funds  by  the  said  order  dated  &c.  directed  to  be 
transferred  and  x>aid  to  C.  M.  as  the  liquidator  of  the  Defts  the  S. 
Tramways  Co.  Ltd.  ought  to  be  applied  in  the  first  place  in  paying  the 
liquidator's  costs  properly  incurred  in  any  proceedings  already  taken 
to  obtain  payment  of  the  deposit,  including  his  costs  of  this  action 
but  not  his  general  costs  of  the  liquidation,  and  thereafter  for  the 
benefit  of  the  creditors  of  the  Deft  Co.,  including  the  Pits  and  the 
Defts  C.  M.,  A.  G.,  D.  M.  and  H.  G. ;  Direct  an  inquiry  who  are  the 
creditors  of  the  Deft  Co.  and  for  what  amounts  respectively ;  And  Let 
the  said  C.  M.  forthwith  lodge  in  Court  as  directed  by  the  schedule 
hereto  the  sums  of  £ —  New  Consols  and  £ —  cash  and  interest  received 
by  him  under  the  said  order.  Adjourn  fiirther  consideration.  All 
costs  of  action  (other  than  the  liquidator's)  reserved. — Liberty  to 
apply. — [Insert  in  Lodgment  Schedule  directions  for  C,  M,  to  lodge  New 
Consols  and  cash,'\ — J^trpin  y.  Somersetshire  Tramways  Co,,  Cozens- 
Hardy,  J.,  6  April,  1900,  B.  349 ;  W.  N.  (1900)  94 ;  Be  Colchester 
Tramways  Co,,  (1893)  1  Ch.  309. 

16.  Paytnent  out  of  Deposits  on  Petition  {over  £1,000) — Life  As" 

surance  Cos,  Acts,  1870  to  1872 — Accident  Insurance  Co. 
Upon  the  petition  of  W.  1.  E.  1.  A.  Ltd.  on  the  &c. ;  And  upon 
hearing  counsel  for  the  Petrs  and  for  the  Board  of  Trade ;  And  upon 
reading  an  order  dated  &c.  made  in  ''In  the  matter  of  W.  I.  E.  I.  A. 
Iitd.  and  in  the  matter  of  the  Life  Assurance  Companies  Acts,  1870  to 
1872,"  an  order  dated  &c.  made  in  ''  In  the  matter  of  W.  I  E.  I.  A.  Ltd. 
and  in  the  matter  of  the  Companies  (Memorandum  of  Association) 
Act,"  1890,"  an  affidavit  of  &c. ;  Let  the  funds  in  Coiirt  be  dealt  with 
as  directed  in  the  Schedule  hereto. — [Insert  in  Payment  Schedule 
directions  for  transfer  of  New  Consols  to  Petr,"] — Be  The  Wool  Industries 
Employers^  Insurance  Association,  Ltd,,  Byrne,  J.,  16  Dec.  1899,  B. 
1455 ;  W.  N.  (99)  259. 
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NOTES. 


PABLIAMENTABY  DEPOSITS. 


By  the  Standing  Orders  of  the  House  of  Lords,  No.  57,  Commons,  Na  57, 
5  p.  c.  of  the  estimated  cost  of  construction  of  new  works  (or  4  p.  c.  of  such 
cost  of  construction  of  substituted  works)  by  a  railway  or  tramway  co.  not 
already  incorporated,  is  to  be  deposited  in  the  Chancery  Division. 

Where  the  money  for  the  wor&  is  to  be  raised  on  the  security  of  existing 
surplus  revenue,  or  where  no  private  pecuniary''  profit  is  to  be  derived,  no 
deposit  is  required :  H.  L.  58,  59 ;  H.  C.  58,  59. 

By  the  Parliamentary  Deposits  Act,  1846  {9  &  10  V.  c.  20),  repealing  1  &  2 
y.  c.  117,  ss.  2,  3,  money  required  by  standing  orders  of  either  House  of 
Parliament  to  be  depositea  by  the  subscribers  of  any  work  or  undertaking,  to 
be  authorized  by  an  Act,  may  be  paid  by  not  more  than  five  of  the  directon 
or  managers,  or  the  survivors  of  them,  to  the  Chancery  Paymaster  in  England, 
under  the  warrant  of  one  of  the  clerks  in  the  office  of  uie  Clerks  of  Parliament, 
or  of  the  Private  Bill  Office.  By  S.  C.  F.  R.  r.  77,  money  paid  into 
Court  in  pursuance  of  the  Act,  or  any  Act  amending  the  same,  is  not  to  be 
placed  on  deposit. 

By  sect.  3,  if  the  persons  named  in  the  warrant  have  previously  invested 
the  money  in  Consols,  or  Exchequer  Bills,  or  other  Government  securities, 
they  may,  by  the  like  warrant,  transfer  or  dex>06it  such  stock  or  secaritifis 
instead,  at  tneir  price  when  purchased. 

It  is  not  necessary  tbat  the  deposited  money  or  stock  should  belong  to  the 
promoters,  and  an  agreement  to  withdraw  the  bill,  if  the  deposit  be  not 
repaid  or  retransferred  to  the  lenders  by  a  specified  date,  is  valid :  SeM  v. 
Oakeley,  33  Beav.  501. 

But  if  the  CO.  is  subsequently  wound  up,  the  lenders  have  no  daim  nnder 
the  Bailways  Abandonment  Act,  1869  (32  &  33  Y.  c«  114),  s.  5,  to  have  their 
ri^ts  specially  provided  for :  Be  Water fordy  dkc,  Bv,  Co,,  I*  B.  4  Eq.  490. 

By  sect.  4,  the  Court  may,  on  the  petition  of  me  persons  named,  or  the 
survivors,  order  the  money  to  be  invested  in  any  Qovemment  security  or 
securities,  at  their  option. 

A  deposit  has  been  invested  as  cash  under  control  of  the  Court  in  East 
India  Stock:  Be  Southwold By.  Co^s  Bill,  1  Ch.  D.  697;  oontrd,  JExp.  G.  N, 
By.  Co,,  9  Eq.  274;  see  O.  xxil,  17. 

By  sect.  5,  at  the  end  of  the  session,  or  if  the  petition  or  bill  shall  be  re- 
jected or  finally  withdrawn  by  some  proceeding  in  either  House,  or  not 
allowed  to  proceed,  or  if  the  persons  by  whom  the  money  was  paid  or  security 
deposited  fail  to  petition,  or  if  an  Act  be  passed  authorizing  the  work,  the 
Court  may,  on  the  petition  of  such  persons,  or  the  survivors  or  majority  of 
such  persons,  order  payment  or  transfer  of  the  money  or  stock  or  securi- 
ties, and  any  interest,  to  the  party  or  parties  applying,  or  to  any  other  person 
or  persons  whom  they  may  appoint  in  that  beluuf ;  but  no  such  payment  or 
transfer  is  to  be  ordered  where  the  petition  or  bill  has  been  rejected,  with- 
drawn, or  not  presented,  or  where  the  Act  has  been  passed,  without  the  cer- 
tificate of  the  Chairman  of  Committees  of  the  House  of  Lords,  or  of  the 
Speaker  of  the  House  of  Commons  with  referenoe  to  proceedings  in  the 
Houses  respectively,  to  such  effect,  which  c^tificate  is  to  be  granted  on  the 
application  of  the  same  persons,  or  ^e  survivors,  or  majority  of  tKem.  A 
certificate  signed  by  the  Deputy  Speaker,  in  the  unavoidable  absence  of  the 
Speaker,  was  held  sufficient :  Exp,  Stodcbridge,  &c.  Bill,  2  Eq.  364. 

TTOcedwre,'\ — ^XJnder  0.  LV,  2  (6),  applications  imder  9  &  10  V.  e.  20,  and 
any  other  Act  relating  to  parliamentEiry  deposits,  for  investment,  payment 
of  dividends,  and  payment  out  of  Court,  may  be  made  by  summons  in 
Chambers.    Formerly  the  mode  of  application  was  by  petition. 

The  signatures  of  the  applicants,  verified,  where  possible,  by  the  affidavit 
of  a  solr,  are  sufficient  autnority  to  enable  the  Court  to  order  payment  of  the 
fund  deposited  to  the  nominees  of  the  depositors,  or  of  the  8urvxvon»  or 
majority :  see  Be  Warwick,  iSbc,  By,,  13  Sim.  31. 

The  practice  has  been  to  order  payment  on  the  appUcatioin  of  the  majority 
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of  the  depositors ;  the  decisions  in  Re  Staines,  &c,  Ry,  Co.,  9  Jur.  479,  and  Re 
Surrey,  Ac  Ry*  Co.,  Y.-O.  K.  B.,  6  May,  1846,  not  haying  been  followed. 

Where  the  signatures  to  the  petition  were  attested  by  a  solr,  the  affidavit 
verifying  them  was  dispensed  with :  Exp,  Brompton  Waterworks,  8  W.  B. 
636,  n. 

Where  the  petition  or  summons  is  sealed  with  the  common  seal  of  the  co., 
verification  by  affidavit  is  not  required :  E(x^,  X.  (7.  <f;  D.  Ry,  Co,,  8  W.  B. 
636. 

Where  the  petition  was  sealed  with  the  co.*s  seal,  a  stamped  power  of 
attorney  was  not  required  to  enable  their  nominee  to  receive  the  deposit ; 
Becu»  if  a  mere  authority  to  receive  it,  and  not  the  original  petition,  was  sealed : 
Re  DaHnwuth,  <fcc.  Ry.  Co.,  9  W.  B.  609. 

On  the  question  whether  part  of  the  deposit  can  be  paid  out,  in  cases  not 
within  the  statutory  provisions  inserted  in  the  special  Acts  under  the  Standing 
Orders,  H.  0.  158,  see  Re  Bradford  Tramways  Co.,  2  Ch.  D.  273 ;  4  Oh. 
D.  18,  21,  0.  A. ;  Re  Aberystwith  Ry.  Co.,  7  Jur.  N.  S.  664 ;  30  L.  J.  Oh.  674 : 
4  L.  T.  537. 


PAILLIAMENTABT  DEPOSITS  AKD  BONDS  ACT,  1892. 

Previously  to  the  passing  of  the  above-mentioned  Act  it  was  required  by 
the  Standing  Orders  of  the  Houses  of  Parliament  that  in  all  bills  for  the 
construction,  or  extending  the  time  for  construction,  of  railways  or  tramways, 
a  clause  should  be  inserted  providing  that,  on  non-compliance  with  the 
provisions  to  be  therein  contained  as  to  completion  of  works,  the  deposit  was 
to  be  applied  towards  compensating  landowners  or  other  persons  whose  pro- 
perty had  been  interfered  with  or  injured  as  therein  mentioned,  and  (in  the 
case  of  tramways)  towards  compensating  road  authorities,  and  subject  thereto 
the  deposit  was  either  to  be  forfeited  to  the  Orown,  or  applied,  in  the  discretion 
of  the  Court,  as  therein  mentioned. 

The  phraseology  of  this  usual  clause  has  been  adopted,  and  the  effect  of  it 
embodied  in  the  enactment  next  stated. 

By  the  Parliamentary  Deposits  and  Bonds  Act,  1892  (55  &  56  V.  c.  27),  it 
is  provided  as  follows : — 

Sect.  1,  sub-sect.  1. — "  Where,  in  pursuance  of  any  general  Act  of  Parlia- 
ment, or  of  any  rules  made  thereunder,  moneys  or  securities  have  been 
deposited  with,  or  are  standing  in  the  name  of,  the  Pavmaster-General  to 
secure  the  completion  by  any  company  of  any  undertaking  authorized  by 
Act  of  Parliament,  or  by  any  certificate  issued  under  the  authority  of  any  Act 
of  Parliament,  and  the  undertaking  has  not  been  completed  within  the  time 
limited  in  that  behalf,  the  High  Court  may,  notwithstanding  anything  in 
any  such  general  or  special  Act  or  rules,  order  that  the  moneys  or  secuntios 
(in  this  Act  called  the  deposit  fund),  or  any  part  thereof,  be  appUed  towards 
compensating  any  landowners  or  other  persons  whose  property  has  been 
interfered  with  or  otherwise  rendered  less  valuable  by  the  commencement, 
construction,  or  abandonment  of  the  undertaking  or  any  portion  thereof,  or 
who  have  been  subjected  to  injury  or  loss  in  conse(^uence  of  any  compulsory 
powers  of  taking  property  given  in  connection  with  the  undertaking,  and 
nave  received  no  compensation  or  inadequate  compensation  for  such  mjury 
or  loss ;  and  also,  in  the  case  of  a  tramway  company,  towards  compensating 
the  road  authorities  for  the  expenses  incurred  by  them  in  taking  up  any 
tramway  or  materials  connected  therewith  placed  by  the  tramway  company 
in  or  on  any  road  vested  in  or  maintainable  by  the  road  authorities  and  in 
making  good  all  damage  caused  to  such  roads  by  the  construction  or  aban- 
donment of  the  tramway." 

Sub-sect.  2. — **  Subject  to  payment  of  any  such  compensation,  and  notwith- 
standing any  provision  as  to  forfeiture  to  the  Crown,  the  High  Court  may, 
if  a  receiver  has  been  appointed  or  the  comnany  is  insolvent  and  has  been 
ordered  to  be  wound  up,  or  the  undertaking  has  been  abandoned,  order  that 
Hie  deposit  fund  or  any  part  thereof  be  paid  or  transferred  to  the  receiver  or 
to  the  liquidator  of  the  company,  or  be  applied  as  part  of  the  assets  of  the 
company  for  the  benefit  of  the  creditors  thereof." 

Sub-sect.  3. — "  Subject  to  such  application  as  aforesaid,  the  High  Court 
may,  after  sooh  public  notice  as  to  the  Court  seems  reasonable,  order  that 
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the  deposit  fund  or  any  part  thereof  be  paid  or  transferred  to  the  depositon 
or  the  persons  claiming  through  or  under  them." 

Sub-sect.  4. — '*  If  any  money  or  securities  deposited  with  or  standing  in  the 
name  of  the  Paymaster-Genextil  for  the  purposes  of  this  section  on  or  before 
the  3l8t  of  March,  1890,  are  not  claimed  by  or  on  behalf  of  the  depositore 
thereof  within  ten  years  after  the  passing  of  this  Act,  the  Treasury  may  pay 
or  transfer  the  same  to  the  National  Debt  GommissionerB  to  be  applied  by 
them  towards  the  reduction  of  the  National  Debt." 

Sub-sect.  o. — **  This  section  shall  apply  to  any  person  or  body  of  persons 
authorized  bj  Parliament  or  by  any  sucn  certificate  as  aforesaid  to  carry  oat 
an  undertakmg  as  if  he  or  they  were  a  company." 

Under  this  enactment  the  Court  has  no  jurisdiction  to  make  an  order  until 
the  time  for  completion  has  expired,  even  though  the  compulsory  powers 
have  expired,  no  capital  has  been  raised,  no  steps  taken  to  acquire  land,  and 
a  resolution  for  abandonment  passed :  Exp,  CkamberSy  ([1893)  1  Ch.  47. 

The  Court  has  a  judicial  discretion  as  to  the  direction  of  public  notices; 
and  on  an  application  in  respect  of  a  small  abandoned  portion  of  a  completa 
line  did  not  require  public  notice  to  be  given  to  creditors,  but  only  to  land- 
owners: Be  Hull,  Barnshy,  and  iV.  Biding  By.,  W.  N.  (93)  83;  Form  5, 
sup.  p.  2476. 

The  words  *' commencement,  construction,  or  abandonment"  contained 
in  the  Act  and  in  the  usual  clause  above  referred  to,  are  to  be  read  disjmio- 
tively,  and  the  measure  of  injury  must  be  determined  by  comparing  the 
value  of  the  land  immediately  before,  with  its  value  immediately  after,  the 
abandonment:  Be  Potteries,  Shrewsbury ,  and  N,  Wales  By,  Co,,  25  Ch.  D.  251, 
C.  A. ;  Form  7,  sup,  p.  2477 ;  whether  the  word  *' commencement"  mnst  be 
confined  to  commencement  under  the  parliamentary  powers,  or  will  indude 
commencement  in  anticipation  of  such  powers,  qiicere :  8,  C, 

There  can  be  no  compensation  in  respect  of  works  begun  by  a  landowner 
before  the  company  have  obtained  their  Act,  and  on  the  speoulation  that  they 
will  be  adopted  by  the  company  when  the  Act  is  obtained :  S,  C. 

The  right  to  compensation  may  extend  to  the  mortgagees  of  a  landowner : 
8.0. 

A  landowner,  as  a  general  rule,  can  claim  compensation  only  fcxr  acts  or 
omissions  of  the  co.  under  their  statutory  powers,  and  not  for  breadi  of  any 
collateral  obligation  entered  into  by  them,  e.g.,  a  covenant  to  put  up  fences ; 
unless  {semble)  the  breach  is  necessarily  involved  in  the  abandonment  and 
indistinguishaole  from  it,  e.g.,  in  the  case  of  a  covenant  by  the  co.  to  build 
a  railway  station :  Be  Buthin,  &c.  By.  Act,  32  Ch.  D.  438,  C.  A. 

Where  by  a  subsequent  Act  it  was  provided  that  an  insolvent  oo.  should 
f orthwititi  proceed  to  wind  up  its  affairs  and  discharge  all  liabilitiea,  and 
thereupon  oe  dissolved,  it  was  held  that  the  co.  had  been  "ordei^  to  be 
woimd  up  "  within  the  meaning  of  the  usual  clause  above  referred  to :  J2e 
Uxbridge  and  Bickmansworth  By.  Co.,  43  Ch.  D.  536,  C.  A. ;  and  the  Crown's 
right  01  forfeiture  under  the  clause  was  held  to  be  excluded  by  a  section  in  a 
siu)sequent  Act,  enacting  that,  subject  to  the  provisions  of  the  p(re- 
vious  Act  with  respect  to  compensation  to  landowners  and  other  persons 
injured,  the  Court  might  order  the  return  of  the  deposit  to  the  depositon: 
8.  C. 

The  words,  *'  in  consequence  of  any  compulsory  powers,"  mean  in  conse- 
quence of  the  exercise  of  the  compulsory  powers,  and  mere  service  <d  a  notice 
to  treat,  even  if  followed  by  a  contract,  is  not  such  an  exercise  so  as  to  giye 
priority  to  a  landowner  imder  the  clause :  8.  C. 

Expenses  incurred  by  the  landowner  to  his  solr  and  surveyor  in  con- 
sequence of  a  notice  to  treat,  and  whether  followed  or  not  by  an  abortiiv 
agreement,  do  not  constitute  such  loss  or  damage,  as  is  a  subject  lor  oompea- 
sation  under  the  clause :  8.  C, 

Where  a  subsequent  abandonment  Act  provided  that  the  company  ahoold 
be  released  from  liabilities  to  or  in  respect  of  the  purchase  of  umd,  and  for 
the  making  of  compensation  to  owners,  occupiers,  &c.,  for  all  injury  or 
damage  by  reason  of  the  purchase  of  land,  persons  entitled  under  this  eniacl- 
ment,  not  being  entitled  to  priority  iinder  the  clause  in  the  oriy^nal  Act 
ranked  jxirt  passu  with  the  other  creditors :  8.  C. 

Where  the  co.  had  allowed  the  powers  to  lapse,  but  no  winding-up  order 
had  been  made  or  reoeiyer  appointed,  and  the  conditions  of  the  usual  el 
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had  therefore  not  been  fulfilled,  the  creditors  of  the  co.  had  no  claim  on  the 
deposit :  Be  Eiiniskillen  and  Bundoran  By,  Co,,  25  L.  R.  Ir.  472. 

In  the  exercise  by  the  Court  of  its  discretion  as  to  the  application  of  the 
fund,  promoters  and  parliamentary  agents  claiming  in  respect  of  the  promo- 
tion of  the  CO.,  or  of  costs  of  obtaining  the  Act,  were  regarded  as  not  being 
**  meritorious  creditors,"  and  were  not,  in  the  first  instance,  admitted  to  share 
in  the  fund:  Be  Birmingham  and  Lichfield  Junction  By,  Co.,  28  Ch.  D.  652  ; 
but  since  the  Parliamentary  Deposits  and  Bonds  Act,  1892,  the  distinction 
between  meritorious  and  non- meritorious  creditors  has  disappeared,  and  the 
inquiry  should  go  as  to  all  creditors :  Be  Hull,  Banuley,  and  IV,  Biding  Jn, 
By.  Co,,  W.  N.  (93)  83 ;  Be  Bradford  and  District  Tram.  Co.,  (1893)  3  Oh. 
4ft3 ;  Form  11,  sup,  p.  2479 ;  Be  Manchester,  Middleton  and  District  Tramways 
Co.,  (1893)  2  Ch.  638 ;  and  persons  who  lent  the  money  to  promoters  of  the 
imdertaking  to  enable  them  to  make  the  deposit  are  *' creditors"  entitled 
imder  sect.  1,  sub-sect.  2,  to  share  pari  passu  with  other  creditors  of  the 
undertaking ;  the  word  **  creditors  "  not  beine  limited  to  the  creditors  of  the 
particular  undertaking  which  has  been  abandoned,  but  including  creditors 
of  the  00.  generally :  Be  Bradford  and  District  Trams  and  Tramways,  (1893) 
3  Ch.  463 ;  Form  11,  sun.  p.  2479. 

Where  the  co.  never  nad  any  existence  beyond  statutory  incorporation, 
neither  the  solr,  parliamentary  agent,  nor  other  claimants  were,  under  the 
circumstances,  allowed  to  rank  as  creditors :  Be  Manchester,  Middleton  and 
District  Tram.  Co,,  sup. 

For  forms  of  advertisements  for  landowners  and  creditors,  see  D.  C.  F. 
1108,  1109. 

A  special  clause  was  sometimes  inserted  in  the  particular  Act,  that,  not- 
withstanding 9  Y.  c.  20,  the  stock  or  sum  deposited,  and  the  interest  liiereof , 
should  not  be  paid  or  transferred  out,  except  on  the  execution  and  deposit 
by  the  co.  of  a  Dond  with  sureties  to  complete  the  work,  to  the  satisfaction 
of  the  Solr  to  the  Treasury,  unless  the  co.  should  complete  the  work  within 
the  time  limited,  or  prove  to  the  Board  of  Trade  that  tney  had  paid  up  half 
of  the  capital,  and  expended  an  equal  sum  for  the  purposes  of  the  Act ;  and 
that  in  default  the  deposit  should  be  forfeited  and  carried  to  the  Consolidated 
Fund ;  but  that,  if  such  conditions  should  be  complied  with,  payment  out 
might  be  ordered  without  any  certificate  of  the  Act  having  passed,  and  the 
certificates  of  the  Solr  to  the  Treasury  or  Board  of  Trade  were  respectively  to 
be  evidence  of  the  execution  of  the  bond,  or  that  the  necessary  facts  had  been 
proved  to  the  Board :  see  the  Charing  Cross  Railway  Act,  1859  (22  &  23  Y. 
c.  Ixxxi.),  s.  95 ;  and  the  Bamsay  Railway  Act  (24  &  25  Y.  c.  cxiv.) ;  and, 
for  the  orders,  see  Be  Bamsay  By,,  sup,  p.  2475;  Be  Charing  Cross  By,, 
Form  4,  sup,  p.  2475. 

By  the  Parliamentary  Deposits  and  Bonds  Act,  1892,  s.  2,  '*  where  in  pur- 
suance of  any  general  or  special  Act  of  Parliament  any  bond  has  oeen 
g;iven  to  secure  the  completion  of  any  undertaking  authorized  by  Parliament, 
or  by  any  certificate  issued  under  the  authority  of  an  Act  of  Parliament,  and 
the  undertaking  has  not  been  completed  within  the  time  limited  in  that 
behalf,  the  money  thereby  secured  snail  be  applicable  to  the  same  purposes 
as  the  deposit  fund  hereinbefore  mentioned,  and  the  Treasury  may,  if  they 
think  fit,  cancel  the  bond  on  proof  to  their  satisfaction  that  the  money 
thereby  secured  has  been  appliea  or  is  not  required  for  those  purposes." 

By  the  Railways  Regulation  Act,  1851  (14  &  15  Y.  c.  64),  s.  3,  where,  by 
any  Act  relating  to  a  railway,  the  Board  of  Trade  is  empowered  or  required 
to  make  or  issue  any  certificate,  &c.,  the  signature  of  one  of  the  joint  secre- 
taries of  the  Board,  or  of  some  assistant  secretary,  or  other  officer  appointed 
by  them,  to  any  written  or  printed  document  purporting  to  be  so  signed,  is  to 
be  received  in  evidence,  witnout  proof  of  the  autnority  or  signature  of  such 
secretary  or  other  officer. 

By  the  Treasury  Solr  Act,  1876  (39  &  40  Y.  c.  18),  s.  1,  the  Solr  to  the 
Treasury  is  oonstitated  a  corporation  sole,  under  the  title  of  the  Solr  for  the 
affairs  of  H.  M.  Treasury,  with  an  official  seal ;  and  any  document  purport- 
ing to  be  sealed  with  such  seal  is  receivable  in  evidence. 

▲BAKDOITMSHT  OF  BAILWAY8. 

A  provision  analogous  to  the  enactments  above  referred  to  was  contained 
in  Mct.  5  of  the  Abandonment  of  Railways  Act,  1869  (32  &  33  Y.  c.  114)  to 
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the  effect  that  if  the  warrant  for  abandonment  was  made  on  condition  that 
the  deposit  money,  bond,  &c.,  forming  the  security  for  completion,  should  be 
applicable  as  part  of  the  assets  of  the  co.,  the  Court  might  direct  that  the 
same  should  not  be  applied  for  the  payment  of  any  debt  ''which,  regard 
being  had  to  what  is  fair  and  reasonable  as  between  aU  the  parties  inter^1»d 
under  all  the  circumstances  of  the  case,  appears  to  the  Court  to  hare  been 
incurred  on  account  of  the  promotion  of  me  co." 

Claims  in  respect  of  expenses  incurred  by  parliamentary  agents  and  soItb 
in  getting  the  bill  for  a  projected  railway  passed,  and  in  respect  of 
moneys  advanced  by  the  intending  contractor  for  the  same  purpose,  were  held 
to  be  doLcS  incurred  on  account  of  the  promotion  of  the  co.  within  this 
section  :  Be  Brampton  and  Longtown  By.  Co,^  10  Eq.  613;  Be  Barry  By.  Co., 
4  Ch.  D.  316,  C.  A. ;  and  see  Be  Kensington  Station  Ad,  20  Eq.  197 ;  Be  Bir- 
mingham and  Lichfield  Junction  By,  Co,,  28  Ch.  D,  652 ;  Buckley,  310. 


THE  TRAMWAYS  ACT,  1870  (33  &  34  V.  C.  78). 

By  sect.  12,  before  a  proyisional  order  of  the  Board  of  Trade  under  the 
Act,  authorizing  the  construction  of  a  tramway,  is  delivered  to  the  promoters 
of  a  CO.,  thev  are  to  pay,  in  manner  prescribed  by  any  rules  made  in  punsn- 
ance  of  the  Act,  a  deposit  of  not  less  than  £4  p.  c.  on  the  estimated  expense 
of  construction. 

By  sect.  64  (2),  the  Board  of  Trade  may  make  rules  respecting  **  the  pay- 
ment of  money  or  lodgment  of  securities  by  way  of  deposits,  the  repaTment 
and  forfeiture  of  the  same,  the  investment  of  the  same,  the  amount  ana  pay- 
ment of  interest  or  dividends  from  time  to  time  accruing  due  on  such  de- 
posit ;  "  and  such  rules  are  to  be  of  the  same  force  as  if  enacted  in  the  Act, 
and  to  be  judicially  noticed. 

By  the  Board  of  Trade  Eules,  before  delivery  of  a  provisional  order,  the 
promoters,  unless  they  are  a  local  authority,  are  to  pay  into  Court  a  depotdt 
of  not  less  than  £d  p.  c.  on  the  estimated  expense  of  construction,  to  the 
credit  of  the  particular  tramway ;  the  deposit  may  consist  of  an  equivalent 
sum  of  bank  anns.  or  of  any  stocks,  funds,  or  securities  on  which  cajsh  under 
the  control  of  the  Court  is  for  the  time  being[  permitted  to  be  invested :  and 
the  warrant  of  the  Board  of  Trade  is  a  sufficient  authority  to  the  promoters 
to  make  such  payment  in,  transfer,  or  deposit :  r.  20.    . 

Money  paid  into  Court  may  be  invested  on  the  application  of  the  persons 
named  in  the  warrant,  or  of  the  majority  or  survivors  of  them,  in  such  secu- 
rities as  they  desire,  and  the  Court  thinks  fit :  r.  20 ;  and  on  the  application 
of  such  persons,  or  the  majority  or  survivors  of  them,  their  exors,  admors, 
or  assigns  (by  r.  20  termed  **the  depositors"),  the  Court  is  to  order  the 
return  of  the  deposit  on  completion  and  opening  for  traffic  within  the  time 
prescribed  by  the  provisional  order,  or  the  time  prolonged  by  directicoi  of 
the  Board  of  Trade,  or,  if  no  time  is  prescribed,  or  the  time  has  not  been 
prolonged,  then  within  two  years  from  the  passing  of  the  Act  confirming  the 
order ;  and  so,  on  a  certificate  of  the  Board  of  Trade,  specifying  the  length 
of  any  portion  of  the  ti*amway  which  has  been  opened,  of  a  proportionate  pazt 
of  the  deposit  fund  :  r.  23. 

By  r.  22,  provisions  are  made  with  reference  to  the  application  of  the 
deposit  similar  to  those  contained  in  the  Parliamentary  Deposits  and  Bonds 
Act,  1892  (v.  sup.  p.  2483),  and  previously  thereto  in  the  usual  clause  (r.  svf^ 
p.  2483)  required  to  be  inserted  m  railway  and  other  Acts  under  the  standing 
orders  of  Parliament. 

Under  this  rule  and  the  corresponding  provision  in  the  Parliamentary 
Deposits  and  Bonds  Act,  1892,  it  has  been  neld  that  in  the  case  of  a  tramwaT 
CO.  the  parliamentarv  deposit  is  not  part  of  the  general  assets  of  the  co«^  bat 
is  made  assets  only  for  the  special  purpose  of  paying  the  co.'s  creditors,  and 
that  therefore  the  Court  has  no  jurisdiction  to  order  the  liquidator's  genial 
costs  of  the  liquidation  to  be  paid  out  of  the  deposit,  nor  can  he  be  allowed 
any  costs  beyond  those  of  ^proceedings  taken  by  him  in  referenoe  to  the 
application  of  the  deposit:  Be  Colchester  Tramways  Co,,  (1893)  1  Ch.  309; 
Turpin  v.  Somersetshire  Tram.  Co.,  W.  N.  (00)  94,  f^orm  15,  sup,  p.  2481. 

For  cases  under  the  corresponding  (and  similar)  rule  of  1876  (r.  26\     ~ 
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Be  Tynemouth  Tramways  Co,y  33  L.  T.  8 ;  Re  L,  &  County  Tramways  Co,, 
W.  K  (76)  49. 

The  intention  of  r.  22  was  held  to  be— First,  that  the  promoters  were 
not,  by  any  subterfuge  or  device,  to  get  the  deposit  money  back  again,  either 
directly  or  indirectly,  if  the  work  were  not  done ;  secondly,  that  the  creditors 
only  were  to  be  considered,  and  not  the  shareholders ;  and  thirdly,  that  the 
only  creditors  to  be  considered  were  meritorious  creditors,  that  is,  persons 
who  were  not  responsible  for  what  had  happened  in  any  way ;  and  therefore 
the  deposit  would  not  be  paid  to  the  official  liquidator,  when  the  only 
creditors  were  the  promoters  or  their  assigns:  Re  Loioestoft,  &c.  Tramway 
Co,,  6  Ch.  D.  484 ;  Re  Birmingham  and  Lichfield  Junction  Ry,  Co,,  28  Ch.  D. 
6d2 ;  and  see  Bucldey,  311. 

So,  too,  on  the  construction  of  a  special  Act  similarly  worded,  it  was  held 
that  no  part  of  the  deposit  could  be  applied  as  assets  of  the  co.  until  it  was 
ascertained  that  there  were  debts  which  could  not  be  paid  by  means  of  calls : 
Re  Bradford  Tramxoays  Co.,  4  Ch.  D.  21,  0.  A. ;  2  Ch.  D.  373. 

The  depositors  are  to  be  entitled  to  the  interest  or  dividends  on  the  deposit 
fund  while  in  Court,  and  the  Court  may  make  orders  accordingly :  r.  24. 

If  either  House  refuse  to  confirm  any  provisional  order,  or  authorize  only 
a  portion  of  the  line,  or  the  order  be  withdrawn  before  confirmation,  the  Court 
is,  upon  production  of  a  certificate  of  the  Board  of  Trade,  to  order  the  deposit 
fond,  or  a  proportional  part,  to  be  paid  to  the  depositors,  or  as  they  shall 
direct:  r.  24. 

Applications  to  the  Court  under  the  rules  are  to  be  made  m  a  summary 
manner  by  summons  at  Chambers :  r.  24. 

The  co&fts  of  sobrs  employed  in  obtaining  provisional  orders  under  the  Act 
will  be  taxed  on  the  Clumcery,  not  the  Parliamentary,  scale :  Re  Morley, 
20Eq.  17;  23  W.  B.  632. 

By  S.  C.  F.  B.  r.  77,  money  lodged  under  any  rule  or  provisional  order 
made  by  the  Board  of  Trade  is  not  to  be  placed  on  deposit. 

The  pro^r  evidence  of  the  abandonment  of  a  tnunway  co.  is  the  notice 
published  m  the  London  Gazette  pursuant  to  sect.  18  of  the  Tramways 
Act,  1870,  and  other  evidence  thereof  cannot  in  general  be  accepted :  Re 
Dudley  and  Kingnvin/ord  Tramways  Co,,  W.  N.  (93)  162 ;  63  L.  J.  Ch.  108. 

For  forms  under  the  Act,  see  D.  C.  F.  1188  et  seq. 


UFB  AS8XJBAN0E  OOMPAiraBB  ACTS,  1870—1872. 

By  the  life  Assurance  Cos.  Acts,  1870,  1871  and  1872,  provision  is  made 
for  deposit  by  new  cos.  of  20,000/.,  and  for  rules  to  be  made  by  the  Board  of 
Trade  as  to  payment  of  dividends  thereon,  and  other  matters. 

Bules  under  these  Acts  were  made  by  the  Board  of  Trade  on  the  28th 
August,  1872. 

(J^  a  petition  of  depositors  for  return  of  20,0002.  deposit,  the  Court  directed 
the  deposit  to  be  returned  to  them  in  accordance  with  r.  6,  though  the  Act 
directs  it  shall  be  returned  to  the  co.  The  petrs  were  directed  to  sign  the 
petition:  Re  Colonial  Mutual  Life  Ass,  Soc„  21  Ch.  D.  837. 

The  accumulated  fund  required  in  such  a  case  prior  to  the  return  of  the 
deposit  may  consist  of  accumulations  already  existing  abroad,  and  arising 
from  the  onginal  business  of  the  co. :  S,  C, 

Under  r.  4  of  the  Board  of  Trade  Rules  of  1872,  the  money  deposited  may 
be  directed  to  be  invested  in  anns.  Class  B.,  of  the  East  Indian  Bailway  Co. : 
Be  Blue  Ribbon  Life,  &c.  Ass,  Co.,  38  W.  B.  104;  69iL.  J.  Ch.  276;  61  L.  T. 
660. 

On  a  petition  under  the  Acts,  the  depositors  were  ordered  to  be  added  as 
oo-petre :  Re  SeoUish  Life  Ass,  Soc,,  W.  N.  (87)  63. 

with  the  consent  of  tiie  Board  of  Trade  conoitionally  on  the  memorandum 
of  association  of  a  co.  being  so  altered  as  to  exclude  life  insurance  busmess, 
the  Court  made  an  order  for  payment  out  of  Court  to  the  co.  of  the  fund 
representing  the  deposit:  Re  Wool  Industries  Employers^  Ins,  Assoc,,  W.  N. 
(99)  259 ;  Form  16,  sup. 
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OHAPTEE  LVI- 


COMPANIES. 


(l.)— EBDtronOlff  OP  CAPITAL— THE  OOMPAKISS  AOTB,  1867,  1877  (80  &  31  V. 

0. 131,  SB.  9—20 ;  40  &  41  y.  0. 26) ;  AND  general  obdbb  of  21  kabch, 
1868. 

1.  Order  confirming  Reduction  of  Capital  where  Notice  to  Creditors 
givers  and  Master* 8  Certificate  settling  List  of  Creditors  made — 
General  Ord^  of  21  March,  1868,  rr.  4—19. 

Upon  the  petition  of  the  A.  Co.  on  the  —  day  of  — ,  19 — ,  preferred 
unto  the  High  Oonrt  of  Justice,  And  upon  hearing  counsel  for  the 
Fetrs  and  for  the  respondents  B.,  0.,  and  D.  &g.  {creditors  settled  on 
list  and  opposing)^  And  upon  reading  the  said  petition,  an  order  dated 
the  —  day  of  — ,  189 —  {order  under  r.  4),  the  Master's  certificate  dated 
the  —  day  of  — ,  189 —  {certificate  under  r.  14),  the  London  Gazette  off 
the  —  day  of  — ,  189 —  {other  newspapers),  each  containing  an  ad- 
vertisement of  a  notice  {notice  under  r.  16),  that  the  said  petition  was 
appointed  to  be  heard  this  day  {enter  other  evidence).  This  Court  dodi, 
in  conformity  with  the  provisions  of  the  Companies  Acts,  1867  and 
1877,  confirm  the  cancellation  and  reduction  of  the  capital  resolved  on 
or  effected  by  the  special  resolution  passed  at  an  extraordinary  general 
meeting  of  the  A.  Co.  held  on  the  —  day  of  — ,  189 — ,  and  confirmed  at  an 
extraordinary  general  meeting  of  the  said  co.  held  on  the  —  day  of  — , 
189 — ,  which  resolution  was  in  the  words  and  figures  following,  that  ia 
to  say  :  '^  That  the  capital "  {verbatim  recital)  ;  And  it  is  ordered 
that  the  words  ''and  Eeduced"  form  part  of  the  name  of  the 
A.  Co.  for  (one  month)  from  the  date  of  this  order,  or,  that  the  addi- 
tion of  the  words  '*  and  Beduced  "  to  the  titie  of  the  said  A.  Go.  be 
altogether  dispensed  with,  or,  that  the  words  *'  and  Beduced  "  are  not 
from  henceforth  to  be  deemed  part  of  the  name  of  the  said  A.  Go., 
And  this  Court  doth  approve  of  the  minute  set  forth  in  the  schedule 
hereto ;  And  it  is  ordered  that  this  order  be  produced  to  the  Begistiar 
of  Joint  Stock  Companies  ;  And  it  is  ordered  that  a  copy  of  this  order 
be  delivered  to  him  together  with  the  said  minute ;  And  it  is  ordered 
that  notice  of  the  registration  of  this  order  and  of  the  said  Tniimt^  Im 
published  as  follows,  that  is  to  say :  once  in  the  London  Gazette, 
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in  the  —  newspaper,  and  onoe  in  the  —  newspaper,  within  ten  days 
after  such  registration. 

The  Sohedttle  above  referred  to. 
{Forfarmt  of  minute^  see  infra.) 
For  foims  of  petition,  see  D.  0.  F.  1156  et  seq. 


2.  Preliminary  Order  dispensing  with  List  of  Creditors^  setting 
Petition  down  for  Hearingj  and  directing  Advertisements  of 
Presentation  of  Petition. 

XTpon  the  application  of  the  J.  B.,  Ld.  and  Eeduced,  the  Fetrs  named 
in  the  petition  presented  to  this  Court  in  the  above-named  matters,  on 
the  —  day  of  — ,  1901,  and  upon  hearing  counsel  for  the  applicants, 
and  upon  reading  the  said  petition  and  an  affidavit  of  H.  F.  £.  and 
A.  n.  G.  filed  the  —  day  of  — ,  1901,  and  the  extracts  A.,  B.,  0.,  D., 
E.,  F.,  G.,  H.,  I.,  K.,  and  L.  therein  referred  to,  and  the  Judge  being 
of  opinion  that  the  proposed  reduction  of  the  capital  of  the  said  co.  in 
the  said  petition  mentioned  does  not  involve  either  the  diminution  of 
any  liability  in  respect  of  unpaid  capital,  or  the  payment  to  any  share- 
holder of  any  paid-up  capital  of  the  said  co. ;  It  is  ordered  that  the 
list  of  creditors  of  the  said  co.  and  the  office  copy  affidavit  verifying 
such  list  mentioned  or  referred  to  in  the  general  orders  of  this  Court, 
dated  the  2 let  March,  1868,  and  thereby  directed  to  be  left  in  the  Cham- 
bers of  the  Judge,  be  dispensed  with ;  And  it  is  ordered  that  the  said 
petition  be  set  down  for  hearing  before  Mr.  Justice  Byrne  on  Saturday 
the  —  day  of  — ,  1901,  when  any  creditor  or  shareholder  who  desires 
to  object  may  attend  and  be  heard ;  And  it  is  ordered  that  notice  of 
the  presentation  of  the  said  petition  and  of  the  day  fixed  for  the 
hearing  thereof  be  inserted  in  the  London  Gazette  of  the  —  day  of  — , 
1901,  and  in  the  following  newspapers,  that  is  to  say  :  The  —  news- 
paper of  the  —  day  of  — ,  1901,  the  —  newspaper  of  the  —  day  of  — , 
1901,  and  the  —  day  of  — ,  1901,  and  the  —  newspaper  of  the  —  day 
of  — ,  1901,  and  the  —  day  of  — ,  1901. — Re  Jointlees  Eim,  Limited 
and  Eeduced,  Byrne,  J.,  at  Chambers,  20  May,  1901,  A.  1766. 


3.  Order  confirming  Reduction  of  Capital  by  Special  Resolution 
after  Preliminary  Order^  Form  2 — Companies  Acty  1877,  s.  4, 
subs.  1. 

TJfon  the  petition  of  the  J.  B.,  Limited  and  Beduced,  on  the  25th 
day  of  April,  1901,  prefeired  unto  the  High  Court  of  Justice,  and 
upon  bearing  counsel  for  the  Petrs,  and  upon  reading  the  said  peti- 
tion (if  so,  an  order  dated  &c.  dispensiog  with  settlement  of  a  list  of 
ereditors),  the  London  Gazette  of  the  —  day  of  — ,  189 —  {other  news- 
papers), each  containing  an  advertisement  of  a  notice  {notice  under 
r.   16)  of  the  presentation  of  the  said  petition,  and  that  the  said 
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petition  was  appointed  to  be  heard  this  day  {mter  other  evidence)^ 
This  Court  doth,  in  conformity  with  the  provisions  of  the  Oompames 
Acts,  1867  and  1877,  hereby  confirm  the  cancellation  and  reduction  of 
the  capital  &c.  {folloto  Form  1  to  end). 

The  Schedttle  above  referred  to. 

Minute  approved  hy  the  Court, 

The  capital  of  the  J.  S.,  Limited,  is  £20,000  divided  into  200,000 
shares  of  2«.  each  instead  of  the  original  capital  of  £200,000  divided 
into  200,000  shares  of  £1  each.  At  the  time  of  the  registration  of 
this  minute  the  whole  of  the  said  200,000  shares  have  been  issued  and 
are  to  be  deemed  to  be  fully  paid. — Re  Jointlees  Rim^  Limited  and 
Reduced,  Byrne,  J.,  8  June,  1901,  A.  2130. 

The  minute  set  forth  in  the  schedule  should  be  entitled,  *'  Minute  approved 
by  the  Court,"  and  should  state  briefly  the  amount  of  the  co's.  capital  as 
altered  by  the  order,  the  number  of  shs^s  into  which  such  capital  is  to  be 
divided,  the  amount  of  each  share,  and  the  amoimt  which  it  is  proposed 
shall  be  deemed  to  be  paid  up  on  each  share,  thas :  *'  The  capital  of  the  oo. 
is  £ — ,  divided  into  —  shares  of  £ —  each,  on  each  of  which  the  full  amount 
of  £ —  has  been  paid  up,"  adding,  if  necessary,  **  with  the  exception  of  the 
after-mentioned  shares,  that  is  to  say,  the  —  shares  respectively  num- 
bered &c.,  on  each  of  which  the  sum  of  £ —  has  beeu  paid  up, '  or  as  the  case 
may  be. 

In  recent  cases  (and  in  addition  to  the  requirements  of  either  the  Act  of 
1867,  s.  15,  or  the  Act  of  1877,  s.  4)  the  Court  has  required  that  the  minute 
should  further  show  the  amount  of  the  capital  as  it  stood  previously  to  the 
reduction,  by  words  such  as  these,  **  in  lieu  of  "  or  **  instead  of  "  or  "  reduced 
from  the  original  capital  of  £ —  divided  into  —  shares  of  £ —  each  "  :  see 
Form  3,  «Mp.,  and  Re  Barrow  HcBmatUe  Steel  Co,,  39  Ch.  D.  582  (Kay,  J.); 
Re  West  Cumberland  Steel  Co,,  W.  N.  (88)  54 ;  Be  BHtannia  MHU,  W.  N.  (88) 
103 ;  Be  Agricultural  Hotel  Co.,  (1891)  1  Ch.  396  (Kekewich,  J.) ;  Form  7, 
in/, ;  but  see  Be  Solway  Steamship  Co,,  61  L.  T.  659  (Chitty,  J.),  to  the 
effect  that  the  original  capital  need  not  be  stated  unless  under  spedal 
circumstances. 


4.  Minute  approved  hy  the  Court, 

The  capital  of  the  L.  &c.  Go.  is  £ — ,  divided  into  100,000  shaxoe  of 
£ —  each.  On  each  of  the  shares  numbered  150  to  1,050,  2,648  to 
4,648  &c.,  nothing  is  to  be  deemed  to  have  been  paid,  and  on  each  of 
the  remaining  shares  the  sum  of  10«.  has  been  paid,  and  is  to  be 
deemed  to  be  paid. — Re  London  and  Provincial  Fire  Insurance  C5>., 
Ohitty,  J.,  15  May,  1886,  B.  567 ;  55  L.  T.  55 ;  55  L.  J.  Ch.  680. 


5.  Another  Form. 

The  capital  of  the  Y.  Oo.  is  henceforward  £82,400,  divided  into 
824  shares  of  £100  each,  instead  of  £100,000  divided  into  1,000 
shares  of  £100  each.  At  the  date  of  the  registration  of  this  minute 
the  sum  of  £100  has  been  and  is  deemed  to  be  paid  upon  each  of  the 
said  824  shares.— iSe   The    York    Glass    Co.,  Limited  and  Redmced, 
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Chitty,  J.,  6  April,  1889,  B.  481;   31  W.  R.  471;  60  L.  T.  744; 
1  Meg.  206. 

6.  Another  Form. 

Thb  capital  of  A.  B.  &  Co.,  Ld.,  is  £420,000,  divided  into  60,000 
shares  of  £7  each,  on  each  of  which  the  full  amount  per  share  is 
to  be  deemed  to  have  been  paid,  instead  of  the  original  capital  of 
£600,000  divided  into  60,000  shares  of  £10  each,  with  £7  per  share 
paid  up. — ^Lodgment  Schedule. — Re  Robert  Campbell  8f  Sons^  Limited 
and  Reduced,  Chitty,  J.,  15  Feb.,  1890,  B.  285. 


7.  Another  Form — Preference  and  Ordinary  Shares. 

The  capital  of  the  A.  Co.  is  from  henceforth  £60,000  divided  into 
500  A.  preference  shares  of  £10  each,  500  B.  preference  shares  of  £10 
each,  and  10,000  ordinary  shares  of  £5  each,  instead  of  £110,000 
divided  into  500  A.  preference  shares  of  £10  each,  500  B.  preference 
shares  of  £10  each,  and  10,000  ordinary  shares  of  £10  each.  At  the 
date  of  the  registration  of  this  minute,  415  of  the  said  A.  preference 
shares  have  been  issued,  and  the  simi  of  £10  has  been  and  is  to  be 
deemed  paid  up  on  each  of  the  said  shares.  All  the  said  500  B.  pre- 
ference shares  have  been  issued,  and  the  sum  of  £10  has  been  and  is 
to  be  deemed  paid  up  on  each  of  the  said  shares ;  and  4,326  of  the 
said  ordinary  shares  have  been  issued,  and  the  sum  of  £5  has  been 
and  is  to  be  deemed  paid  up  on  each  of  the  said  ordinary  shares.  In 
respect  of  85  unissued  A.  preference  shares,  and  the  5,674  unissued 
ozdinaiy  shares,  nothing  has  been  or  is  to  be  deemed  paid  up  thereon. 
— Re  The  Agricultural  Hotel  Co.,  Limited  and  Reduced,  Kekewich,  J., 
20  Deo.  1890,  A.  1692. 


8.  Another  Form  of  Minute — Calk  in  Arrear  on  Ordinary  Shares. 

The  capital  of  the  International  &c.  Trust,  Limited,  is  £40,500, 
divided  into  20,000  ordinary  shares  of  £2  each,  and  100  founders' 
shares  of  £5  each;  reduced  from  £100,500,  divided  into  20,000 
ordinary  shares  of  £5  each,  and  100  founders'  shares  of  £5  each.  At 
the  time  of  the  registration  of  this  minute,  2,407  of  the  said  ordinary 
shares  of  £2  each,  numbered  &c.,  are  issued,  and  are  fully  paid  up, 
except  that  upon  the  shares  numbered  &c.  there  are  the  following 
azrears  of  calls : — 


Benotmg  Ktunben  of  Shares. 

Amonnt  of  Call  in  Arrear. 

101  to  106  inclusive 

£2  per  share. 
£1  per  share. 
£2  per  share. 

608  to  607  inclusive 

1208  to  1807  inclusive 
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And  of  the  said  founders'  shares  of  £5  each,  74  shares,  numbered  I 
to  74  inclusive,  are  issued,  of  which  50  shares,  numbered  1  to  50  in- 
clusive, are  fully  paid  up,  and  on  the  remaining  24  shares,  numbered 
51  to  74  inclusive,  the  sum  of  £2  per  share  has  been  paid  up.  At  tbe 
time  of  the  registration  of  this  minute  the  residue  of  the  said  ordinazy 
shares,  namely,  17,592,  numbered  2,508  to  20,000  inclusive,  and  the 
residue  of  the  said  founders'  shares,  namely,  26,  numbered  75  to  100 
inclusive,  are  unissued. — Re  The  Iniemattonal  Canversum  Drust, 
Limited  and  Reduced,  North,  J.,  21  May,  1892,  A.  816;  and  see  lU 
American  Pastoral  Co.,  62  L.  T.  625  ;  2  Meg.  80. 


9.  Another  Form^  where  Unissued  Shares  were  left  Unreduced^ 

The  capital  of  the  company  is  £ — ,  divided  into  —  shares  of 
each,  all  of  which  have  been  issued  in  lieu  of  the  original  capital  off 
£ —  divided  into  —  shares  of  £ —  each.  At  the  time  of  the  registration 
of  this  minute  £ —  has  been  and  is  to  be  deemed  to  have  been  paid  up 
on  each  of  the  said  —  shares  which  have  been  issued,  and  nothing  is 
to  be  deemed  to  have  been  paid  up  in  respect  of  the  said  —  shares 
which  have  not  been  issued. — Re  The  Pinkney  Sf  Sons  Steamsk^  Co., 
Limited  and  Reduced,  Kekewich,  J.,  6th  Aug.  1892,  B.  1061. 


10.  Minute — Beduotion  hy  repat/meni  to  Shareholders, 

The  capital  of  W.  W.  and  Q.,  Limited  and  Beduced,  is  £25,000, 
divided  into  250  ordinary  shares  of  £100  each.  At  the  time  of  the 
registration  of  this  minute  the  whole  of  the  said  250  shares  have  been 
issued  and  allotted,  upon  each  of  which  the  sum  of  £80  has  been 
and  is  to  be  deemed  to  be  paid  up,  but  in  respect  of  each  of  the  said 
shares  the  company  is  empowered  to  pay  off  or  return  £20  of  the 
amount  so  paid  up  upon  the  footing  that  the  amount  paid  off  or 
returned  or  any  part  thereof  may  be  called  up  again. — Re  Wdisomf 
Walker  and  Quick/all,  Limited,  NotOi,  J.,  20  July,  1898,  B.  2702; 
W.  N.  (98)  69. 


11.  Minute — Reduction  of  Capital  by  Extinguishment  of  Fbunders* 

Shares. 

The  capital  of  the  L.  &  N.  Y.  I.  Corp.,  Limited,  is  £749,000, 
divided  into  50,000  preferred  shares  of  £10  each,  and  49,800 
ordinary  shares  of  £5  each,  instead  of  the  original  oapital  of 
£1,000,000,  divided  into  200  founders'  shares  of  £10  emch^ 
50,000  preferred  shares  of  £10  each,  and  49,800  ordinaxy  shares 
of  £10  each ;  At  the  time  of  the  registration  of  this  minute  43,450 
of  the  said  preferred  shares  and  the  whole  of  the  said  ordinary  sharss 
and  founders'  shares  have  been  issued,  and  the  same  are  all  folly  paid 
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up;  The  remaining  6,550  preferred  shares  have  also  been  issued, 
but  have  since  been  duly  surrendered  and  cancelled  and  may  now  be 
ze-isBued. — Re  London  and  New  York  Investment  Corp.<f  Stirling,  J., 
23  July,  1895,  B.  2903;  (1895)  2  C^.  860. 


12.  Minute — Reduction  by  Surrender  of  Shares  of  purchasing 

Shareholder. 

Thb  capital  of  the  D.  Hotel  Cb.,  Limited,  is  £131,290,  divided  into 
26,258  shares  of  £5  each,  reduced  from  £155,000,  divided  into 
31,000  shares  of  £5  each.  At  the  time  of  the  registration  of  this 
minute  the  sum  of  £5  per  share  has  been  and  is  to  be  deemed  paid 
upon  24,732  of  the  said  shares,  the  residue  of  such  shares,  namely 
1,526  are  unissued. — Ee  Denver  Hotel  Co.,  0.  A.,  30  Jan.  1892, 
A.  60;  (1893)  1  Oh.  495. 

13.  lUnute — Reduction  by  Cancelling  Classes  of  Shares. 

Thb  capital  of  the  F.  Dock  Go.  of  St.  T.,  Limited  and  Beduced, 
henceforth  is  £50,710,  divided  into  20,284  shares  of  £2 :  10s. 
each,  instead  of  the  original  capital  of  £163,618,  divided  into 
46,748  shares  of  £3 :  10«.  each.  At  the  time  of  the  registration  of 
this  minute,  each  of  such  shares  is  to  be  deemed  to  be  fully  paid  up. — 
Jie  Floating  Dock  Co.  of  St.  Thomas,  Ghitty,  J.,  13  Feb.  1895,  A.  907 ; 
(1895)  1  Oh.  691. 


14.  Inquiries  as  to  Creditors — Notice  of  Presentation  of  Petition — 
Rule  5  of  General  Order  of  21st  March,  1868. 

Upon  the  application  of  the  Petrs,  the  0.  Co.  &c..  Let  an  inquiry  be 
made  what  were  the  debts,  claims,  and  liabilities  of  or  affecting  the 
said  CO.  on  the  —  day  of  — ;  And  Let  notices  of  the  presentation  of 
the  said  petition  be  inserted  in  the  London  Gazette  of  &c.,  and  in 
the  Times  of  &c.  {other  newspapers) ;  And  Let  a  list  of  the  persons  who 
were  creditors  of  the  said  co.  on  the  said  —  day  of  — ,  and  an  office 
copy  of  the  affidavit  verifying  the  same,  be  left  at  Chambers  on  or 
before  &c. — Ee  Compressed  Feat  Charcoal  Co.,  Limited  and  Reduced, 
Y.-O.  M.,  at  Chambers,  17  Jan.  1878,  A.  55. 


16.  Order  to  pay  Mtnd  into  Court  to  secure  objecting  Creditors — 

Rule  19. 

Lbt  the  Petrs,  the  A.  Go.  Limited  and  Beduced,  on  or  before  &o., 
lodge  in  Oourt,  as  directed  in  the  schedule  hereto,  the  sum  of  £ — ; 
And  the  Petrs  and  creditors  named  in  the  second  sdiedule  to  the  affidavit 
of  &c.  are  to  be  at  liberty  to  apply  to  the  Judge  concerning  the  applica- 
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tion  of  the  said  cash,  when  so  lodged,  as  they  may  be  advised ;  And, 
subject  to  such  lodgment  in  Court,  This  Court  doth,  in  conformity  with 
the  provisions  of  the  Companies  Acts,  1867  and  1877,  confirm  the 
cancellation  and  reduction  of  the  capital  resolved  on  or  effected  by  the 
special  resolution  &c.  {follow  Form  1  down  to  words  ''  minute  set  forth 
in  the  order  schedule  hereto ") ;  And  it  is  ordered  that  this  order, 
together  with  the  receipt  from  the  bank  for  such  lodgm.ent  in 
Court  as  aforesaid,  be  produced  to  the  Begistrar  of  Joint  Stock  Com- 
panies;— ^Directions  for  deliveiy  of  copy  order  and  minute,  and  for 
publication  of  notice  of  registration  [Form  1,  sup,'], — ^And  Let  the 
words  ''  and  Beduced  "  form  part  of  the  name  of  the  said  A.  Co.  for 
{three  months)  from  the  date  of  this  order ; — ^Liberty  to  the  Petrs  and 
creditors  to  apply.  Order  schedule  {containing  minute  approved  by  the 
Court,  Forms,  sup,). 

{Insert  in  Lodgment  Schedule.) 


—Re  Sharp,  Stewart  Sf  Co.,  V.-O.  W.,  19  Dec.  1867,  B.  2902  ;  5  Eq. 
159. 

For  like  orders,  see  Be  West  Tndiay  &c.  Co.,  Limited  and  Bedueedf  V.-C.  J., 
1  Feb.  1869,  B.  153;  Be  Credit  Fonder  of  Fngland,  V.-C.  B.  21  Jan.  1871, 
A.  128;  11  Eq.  356;  Be  Staffordshire  Wheel  Co,,  11  Dec.  1878,  B.  3040;  Be 
Palmer's,  <fcc.  Co.,  W.  N.  (68)  85 ;  Be  National  Bk.  of  Liverpool,  Limited  and 
Beduced,  V.-C.  G.,  18  April,  1868,  B.  898. 

For  order  confirming  resolution  to  reduce  where  no  money  was  deposited, 
see  Be  Titanic  Steel  and  Iron  Co.,  Limited  and  Beduced,  Y.-O.  S.,  11  Mar. 
1870,  B.  1551. 


16.  The  like — Liberty  to  apply  when  Debentures  paid  off—Ruk  19. 

Upon  the  petition  of  A.  B.  &  Co.,  Limited  and  Beduced,  Let  Al.  B. 
&  Co.,  Limited  and  Beduced,  on  or  before  &o.,  make  the  lodgment  in 
Court  of  £ — ,  as  mentioned  in  the  schedule  hereto ;  and  the  Petrs  and 
the  creditors  named  in  the  affidavit  of  &c.,  are  to  be  at  liberty  to  apply 
concerning  the  said  cash,  on  or  after  &c.,  or  at  such  earlier  date  as 
such  debentures  may  have  been  paid  off ;  And,  subject  to  such  lodgment 
being  made,  This  Court  doth,  in  conformity  &c.  {follow  Form  I  as  to 
confirming  reduction  and  approving  minute) ;  Let  the  duplicate  of  this 
order,  together  with  the  original  receipt  from  the  bank  for  such  lodg- 
ment into  Court  as  aforesaid,  be  produced  to  the  Begistrar  of  Joint  Stock 
Companies. — Directions  for  delivery  of  office  copy  and  minute  and  for 
publication  of  notice  of  registration  and  as  to  the  use  of  the  word 
*'  Beduced." — Order  schedule  {containing  minute  approved  by  Court), — 
\_Add  Lodgment  Schedule  similar  to  last  Form,"] — See  Me  Robert 
Campbell  Sf  Sons,  Ld.,  Chitty,  J.,  15  Feb.  1890,  B.  285. 


CHAP.  LVi.]  Reduction  of  Capital.  2495 


NOTES. 

OOMFAiriBS  ACTS,  1867  AND  1877.     BEDT70TI0N  OF  CAPITAL  AUTHOBIZED 

BY  ACTS. 

By  the  Oompaniee  Act,  1867  (30  &  31  V.  c.  131),  s.  9,  any  co.  limited  by 
shares  may  by  special  resolution  so  far  modify  the  conditions  contained  in 
its  memorandum  of  association,  if  authorized  so  to  do  by  its  regulations  as 
originally  framed,  or  as  altered  by  special  resolution,  as  to  reduce  its  capital ; 
but  no  such  resolution  shall  come  into  operation  until  an  order  of  the  Court 
is  registered  by  the  Registrar  of  Joint  Stock  Companies. 

Iiidependently  of  the  Act  of  1867,  a  registered  co.  had  no  power,  even  on 
unambiguous  words  in  the  memorandum  of  association,  to  reduce  their 
shares  or  capital:  Be  Financial  Corp,,  2  Ch.  714;  DroUwich  Co,  y.  Curzon, 
L.  B.  3  Ex.  3d ;  and  see  Buckley,  18. 

To  enable  the  co.  to  do  so,  the  provisions  of  the  Acts  must  be  strictly  com- 
plied with :  Hope  y.  International  8oc,,  4  Ch.  D.  327,  C.  A. ;  and  the  object 
cannot  be  indirBcUy  obtained  by  a  sale  of  property  belonging  to  the  co.,  and 
division  of  the  proceeds  among  the  shareholders :  Holmes  y.  Newcastle  Abixtioir 
Co.,  1  Ch.  D.  682. 

A  purchase  of  its  own  shares  by  a  oo.,  being  equivalent  to  a  reduction  of 
capital,  is  ultra  vires  unless  carried  out  as  such  imder  the  Cos.  Acts :  Trevor 
V.  Whittvorth,  ll  App.  Ca.  409 ;  Re  York  Glass  Co,,  Exp.  Robinson,  60  L.  T. 
744;  37  W.  B.  471;  W.  N.  (89)  79;  British  and  American  Trustee  and 
Finance  Corp.  v.  Couper,  (1894)  A.  C.  399,  H.  L.  (disapproving  Re  Denver 
Hotel  Co,,  (1893)  1  Ch.  495,  C.  A.);  and  a  surrender  of  shares  m  return  for 
money  paid  by  the  co.  is  in  effect  a  purdmse  by  the  oo. :  British  and 
American,  Ac,  Co,  y.  Couper,  sup, ;  and  see  Bdlerhy  y.  Rowland  and 
Manooo^s  Steamship  Co.,  (1901^  2  Ch.  265.  But  there  is  nothing  to  prevent 
an  unlimited  co.  ^m  providmg  by  its  memorandum  of  association  and 
artiples  for  a  return  of  capital  to  the  members,  or  for  a  withdrawal  of 
members :  Be  Borough  Commercial  and  Building  8oc.,  (1893)  2  Ch.  242. 

And  before  passing  a  special  resolution  authorizing  directors  to  buy  their 
00. *8  shares  on  its  TOhali,  a  previous  special  resolution  must  be  passed  for 
alteration  of  the  memorandum  and  articles  of  association  so  as  to  make 
^em  authorize  a  reduction  of  capital :  Be  West  India,  dec.  Co,,  9  Ch.  11,  n., 
23,  24 ;  Be  Patent  Invert  Sugar  Co,,  31  Ch.  D.  166,  C.  A.  And  there  must  be 
an  interval  of  fourteen  clear  days  between  the  meetings  passing  and  con- 
firming Uie  special  resolution :  Be  Bailway  Sleepers  Co,,  29  Ch.  D.  204. 

A  surrender  by  a  co.  of  part  of  a  particular  investment  with  a  view  to 
improving  the  remainder  is  not  a  reduction  of  capital  requiring  the  sanction 
of  the  Court  under  the  Cos.  Acts :  Thomson  y.  Trustees,  Executors  and  Secu" 
rities  Ins,  Corp,,  (1895)  2  Ch.  454. 

There  is  nothing  in  the  Cos.  Acts  requiring  that  a  reduction  of  capital 
should  equally  affect  all  holders  of  shares  or  of  shares  of  the  same  class: 
British  and  American,  c&c.  Co,  y.  Couper,  sup. ;  Be  Barrow  Hoematite  Steel  Co., 
39  Ch.  D.  582 ;  and  a  reduction  may  be  sanctioned  although  it  involves  the 
cancellation  of  certain  shares  in  consideration  of  the  transfer  of  property  of 
the  CO.  to  the  shareholders :  British  and  American,  dkc.  Co.  y.  Couper,  sup, ; 
or  the  cancellation  of  the  whole  of  a  particular  class  of  shares :  Be  Floating 
Dock  Co.  of  St.  Thomas,  (1895)  1  Ch.  691 ;  and  see  Be  OaUing  Gun  Co.,  43 
Ch.  D.  628;  Be  Agricultural  Hotel  Co.,  (1891)  1  Ch.  396,  not  following  Be 
Quebrada,  &c.  Co,,  40  Ch.  D.  363. 

But  no  such  scheme  ought  to  be  confirmed  unless  the  Court  is  satisfied  that 
it  will  not  work  imjustiy  or  inequitably :  British  and  American,  &c,  Co,  y. 
Couper,  sup, ;  Be  Barrow  Hoematite  Steel  Co,  (No.  2),  {1900)  2  Ch.  846 ;  and 
where  there  are  different  classes  of  shares  the  loss  ougnt  to  fall  on  those  who 
according  to  the  constitution  of  the  co.  would  have  to  bear  it  if  there  was  a 
winding-up :  Be  Floating  Dock  Co,  of  St,  Thomas,  sup, ;  Be  London  and  New 
York  Investment  Corp.,  (1895)  2  Ch.  860. 

And  the  Court  will  not,  without  proof  of  necessity  or  great  advantage  to 
the  00.  as  a  whole,  sanction  a  reduction  which  deprives  preference  share- 
holders of  a  share  of  profits  in  order  to  benefit  the  ordinary  shareholders : 
B€  Barrow  Hoematite  Steel  Co.  (No.  2),  (1900)  2  Ch.  846. 

The  Court  sanctioned  a  reduction  of  capital  by  extingmshmentof  founders' 
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Bhares  upon  which)  by  the  constitutioii  of  the  oo.,  a  loss  would  fall  in  the  fiist 
instance,  there  being  under  the  circumBtances  no  reasonable  probability  th&t 
anything  would  come  to  the  holders  of  such  shares  either  as  interest  or  as 
capital :  Re  London  and  New  York  Investment  Co.,  (1895)  2  Oh.  860. 

And  the  Court  in  a  proper  case  will  sanction  a  resolution  for  a  partial 
reduction  of  one  class  of  shares,  6.^.,  of  original  shares  already  issued  and 
fully  paid  up,  leaving  unissued  shares  unreduced ;  but  the  oo.  will  be  re- 
quired, if  necessary,  to  alter  its  articles  so  as  to  preserve  the  due  relatum 
between  the  voting  powers  and  the  holdings  of  shareholders:  Be  i^'nibwy 
and  Sons'  Steamship  Co,,  (1892)  3  Ch.  125 ;  Form  9,  sup,  p.  2492. 

And  the  Court  is  not  debarred  from  sanctioning  a  reduction  because  voting 
powers  may  be  affected  thereby:  Be  Cdmer,  Limited,  (1897)  2  Ch.  524 
mbservingupon  Button  v.  Scarborough  Cliff  Hotel  Co,,  2  Dr.  &  Sm.  521 ;  v.  m^. 
Vol.  L,  p.  719;  and  Be  Continental  Union  Gas  Co.,  7  T.  L.  E.  476}. 

And  generally  as  to  the  evidence  necessary  to  support  an  application  for 
reduction  of  capital,  v,  inf,  p.  2500. 

Where  the  articles  contain  a  power  of  reduction,  and  alteration  of  amount 
and  denomination  of  shares,  preference  shareholders,  taking  their  shareB 
subject  to  the  power  of  reduction,  are  bound  by  a  resolution  giving  them  liie 

? reference  dividend  on  the  reduced  amount:  Bannatyne  v.  Direct  Spanish 
'el,  Co,,  34  Ch.  D.  287,  C.  A. ;  Be  Direct  Spanish  Tel,  Co,,  34  Oh.  D.  307, 
0.  A. 

But  though  a  proposed  reduction  does  not  interfere  with  the  rights  of 
creditors,  the  Court  is  not  boimd  to  sanction  it,  if  it  would  work  un&iily 
against  any  non-assenting  shareholder :  S,  C, 

In  general  a  confirmation  ought  not  to  be  refused  unless  there  is  something 
unjust  or  inequitable  in  the  proposed  reduction :  Be  Barrow  Steel  Co,^  39  GL 
D.  582 ;  British  and  American,  &c,  Co,  v.  Couper,  (1894)  A.  C.  399 ;  sup. 
p.  2495. 

The  Court  declined  to  sanction  a  reduction  of  capital  consequent  upon  an 
issue  of  shares  at  a  discount:  Be  New  Chile  Gold  Mining  Co,,  38  Oh.  D.  475. 

A  reduction  of  capital  by  the  return  of  money  subject  to  recall  has  been 
sanctioned:  Be  Fore  Street  Warehouse  Co,,  W.  S".  (88)  155;  69  L.  T.  214; 
1  Meg.  67 ;  Be  Watson,  Walker  and  Quick/all,  W.  N.  (98)  69 ;  Form  No.  10, 
sup,  p.  2492  (referring  to  Palmer's  Co.  Precedents,  7th  ed.,  Pt  I.,  p-  974); 
where  the  Court  required  an  affidavit  to  be  made,  verifying  the  Master's 
certificate  that  there  were  no*debts,  claims,  or  liabilities  affectmg  the  co.  and 
bringing  it  down  to  the  date  of  the  order :  S,  C, ;  Be  Nixon's  Navigation  Cb., 
(1897)  1  Ch.  872,  where  a  part  of  the  capital  returned  to  the  shareholders  was 
immediately  to  be  borrowed  by  the  co.  from  them  on  debentures. 

But  a  reauction  of  capital  will  not  be  sanctioned  if  it  is  a  mere  device  for 
distribution  of  available  assets  as,  e,g,,  where  the  co.  had  for  five  jesLK  ceased 
to  trade  and  existed  only  for  the  purpose  of  selling  a  particular  piece  of  land 
which  it  was  alleged  could  thus  be  sold  more  advan^geously  than  if  the  ca 
were  wound  up :  Be  Wallasey  Brick  and  Land  Co.,  W,  N.  (94)  20;  63  L.  J. 
Ch.  415 ;  70  L.  T.  870. 

Addition  of  words  "  and  Beduced,**']--'Bj  the  Cos.  Act,  1867,  s.  10,  the  oo.  is, 
after  l^e  passing  of  the  special  resolution  for  reducing  its  capital,  to  add  to  its 
name,  until  sucn  date  as  the  Court  may  fix,  the  words  **  and  Beduced." 

The  date  imtil  which  the  words  **  and  Reduced  "  are  to  be  deemed  part  ol 
the  name  of  the  co.  will  be  fixed  by  the  Court,  when  maldng  an  order  under 
B.  11  confirming  the  reduction :  see  Oen.  Ord.  21  March,  1868,  r.  20. 

The  period  for  retaining  these  words  must  be  substantial;  the  Ooiiit 
fixed — 

—  three  months  in  Be  SJiarp,  Stewart  A  Co,,  5  £q.  155;  Form  15,  jn^ 
.  2493;  Be  EstaU  Co,,  5  Ch.  407;  Be  York  Street  Flax  SptVuitiM  Cs^ 
'.  B.  (Ir.)17W.E.  816; 

—  one  month  in  Be  Dunahurg,  &c.  By,  Co.,  20  L.  T.  103 ;  Be  Barrxw  Sied 
Co,,  39  Ch.  D.  582,  604 ;  Be  Walker  and  Lomax,  W.  N.  (88)  26 ;  Be  ifwA 
Metal  Co,,  18  W.  B.  1064 ;  39  L.  J.  Ch.  704 ; 

—  a  fortnight  in  Be  Telegraph  Co,,  10  Eq.  389 ;  i2e  CrSdit  Fotuier  rf 
England,  11  ^i,  356,  following  Be  Compressed  Peat  Co.,  Y.-O.  M.,  26  Jolr. 
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1878,  A.  1662  ;  Re  NaH&nal  ArtM  Co.,  W.  N.  (77)  31 ;  Be  Patent  VentilaHng 
Granary  Co.,  W.  N.  (86)  32. 

In  the  absence  of  special  circumstances  the  time  during  which  the  words 
are  to  be  retained  is  now  uniformly  fixed  at  one  month  from  the  date  of  the 
order. 

By  8.  11)  the  co.  may  apply  to  the  Oourt  for  an  order  confirming  the 
reduction.  The  effect  of  this  enactment  is  to  safeguard  the  interests  of  the 
dissenting  minority  of  shareholders  (if  any) :  British  and  American,  &c,  Corp. 
T.  Couper,  (1894)  A.  C.  399  (per  Lord  Herschell). 

For  the  provisions  of  s.  13  under  which  creditors  may  object  to  the  reduc- 
tion and  a  list  of  creditors  is  to  be  settled  by  the  Court,  v.  inf.  p.  2499. 


00MFANEB8  ACT,  1877— LOST  CAPITAL. 

Under  the  Act  of  1867  it  was  held  that  the  Court  had  no  jurisdiction  to 
confirm  a  resolution  for  reducing  or  writing  off  paid-up  capital,  even  though 
partially  lost :  Be  Ehhw  Vale,  &c.  Co.,  4  Ch.  D.  827 ;  Be  KirkstaU  Brewery 
Co.,  6  Ch.  D.  635. 

By  the  Cos.  Act,  1877  (40  &  41  Y.  c.  26),  s.  3,  the  word  ''capital"  as  used 
in  the  Cos.  Act,  1867,  is  to  include  paid-up  capital ;  and  the  power  to  reduce 
capital  conferred  by  that  Act  is  to  include  a  power  to  cancel  any  lost  capital, 
or  any  capital  unrepresented  by  available  assets,  or  to  pay  off  anv  capitEil 
which  may  be  in  excess  of  the  wants  of  the  co. ;  and  paid-up  capital  may  be 
reduced  either  with,  or  without,  extinguishing  or  reducing  the  liability  (if 
any)  remaining  on  the  shares  of  the  co. ;  and,  to  the  extent  to  which  such 
liability^  is  not  extinguished  or  reduced,  it  is  to  be  deemed  to  be  preserved, 
notwithstanding  anything  contained  in  the  Cos.  Act,  1867. 

Capital  expended  in  preliminary  expenses  cannot  be  treated  as  ''lost 
capital,  or  capital  unrepresented  by  available  assets":  Be  Abstainers*  Ins.  Co., 
(1891)  2  Ch.  124. 

By  sect.  4  of  the  Act  of  1877,  the  provisions  of  the  Act  of  1867  are  amended 
and  extended  to  any  co.  reducing  its  capital  in  pursuance  of  the  Acts;  pro- 
vided that  where  the  reduction  of  capital  of  a  co.  does  not  involve  either  the 
diminution  of  any  liability  in  respect  of  unpaid  capital,  or  the  payment  to 
any  shareholder  of  any  paid-up  capital : — 

(1.)  The  creditors  of  me  co.  shall  not,  unless  the  Court  otherwise  direct,  be 
entitied  to  object,  or  required  to  consent,  to  IJiie  reduction ;  and 

(2.)  It  shall  not  be  necessary  before  the  presentation  of  the  petition  for 
confirming  the  reduction  to  add,  and  the  Court  may,  if  it  thinks  it 
expedient  so  to  do,  dispense  altogether  with  the  addition  of,  the 
words  *'  and  Beduced,"  as  mentioned  in  the  Cos.  Act,  1867. 

A  reduction  for  the  purpose  of  permanentiy  extinguishing  shares  which 
were  surrendered  was  allowed,  the  transaction  being  treated,  not  as  a  pur- 
chase of  its  own  shares  by  the  co.,  but  as  a  surrender  of  shares  for  which  the 
CO.  parted  with  no  saleable  asset:  Be  Denver  Hotel  Co.,  (1893)  1  Ch.  496, 
G.  A. ;  Eorm  No.  12,  sup.  p.  2493 ;  but  the  reason  on  which  this  decision  is 
baaed  was  disapproved  by  M.  L.,  the  decision  itself  being  approved  on  the 
«ound  that  the  transaction  though  amounting  to  a  purchase  might  properly 
be  carried  out  as  a  reduction  of  capital  under  me  Act :  British  and  American, 
«fcc  Corp.  V.  Couper,  (1894)  A.  C.  399. 

The  Court  refused  to  sanction  a  reduction  of  capital  by  writing  off  either 
the  amount  of  preliminary  expenses,  not  being  capital  lost  or  unrepresented 
by  available  assets,  or  the  deficiency  on  the  co.'s  insurance  fund,  where  the 
value  of  the  goodwill  had  not  been  calculated  in  estimating  the  deficiency : 
Be  Abstainers  and  General  Insurance  Co.,  (1891)  2  Ch.  124 ;  and  wq  Be  Barrow 
Hcematite  Steel  Co.  (No.  2),  (1900)  2  Ch.  846,  sup.  p.  2496 ;  and  in  estimating 
loss,  not  only  the  value  of  the  goodwill  but  also  the  amoimt  of  the  reserve 
funds  and  of  any  undistributed  balance  on  profit  and  loss  aocoimt  must  be 
taken  into  consideration :  Be  Barrow  Hcematite  Steel  Co.  (No.  2),  (1900)  2  Ch. 
846. 

Where  under  the  co.'s  articles  20  p.  c.  of  profits  was  set  aside  to  pay  off 
pfreferenoe  shares,  a  reduction  of  the  capital  by  the  same  amount  waa  aUowed, 
and  held  not  to  involve  a  payment  to  any  shareholder  of  any  paid-up  capital : 
JU  IHeido  Pier  Co.,  (1891)  2  Ch.  364. 
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Where  the  reduction  is  made  in  consequence  of  depreciation  of  value  of 
assets,  quQSTt  whether  it  can  be  said  that  rights  of  creditors  are  not  affected, 
seeing  that  if  the  assets  recoyered  their  yalue  what  would  otherwise  haTO 
been  capital  would  become  divisible  among  the  shareholders  by  way  of  profit : 
Re  Tamhracherry  Estates  Co.,  29  Ch.  D.  683,  689,  G.  A. ;  and  see  BoUon  y. 
NaUil  Land  Co.,  (1892)  2  Ch.  124. 

Dispensing  with  words  '*'and  Beduced."'] — The  use  of  the  words  "and 
Bcduced  "  has  been  dispensed  with  or  allowed  to  be  discontinued  on  proof 
that  the  co.  had  not  issued  any  prospectus,  and  that  the  only  creditor  con- 
sented :  Be  West  African  Tel.  Co.,  34  W.  R.  411 ;  65  L.  J.  Ch.  436;  64  L.  T. 
384 ;  or  where  the  resolution  for  reduction  of  capital  was  abandoned  before 
its  confirmation  by  the  Court :  Be  Mordey,  Carney  <fe  Co.,  63  L.  T.  736 ;  and 
see  Be  London  and  City  Land  Co.,  W.  N.  (85)  137 ;  Be  British  Land  Co.  of 
America,  W.  N.  (85)  206  ;  53  L.  T.  753 ;  Be  Vivian  &  Co.,  W.  N.  (86)  32  ;  55 
L.  J.  Ch.  436 ;  54  L.  T.  384 ;  34  W.  E.  411 ;  Be  Pelsall  Coal  and  Iron  Co., 
W.  N.  (90)  222,  where  the  order  was  made  dispensing  with  the  use  of  the 
words  until  the  hearing,  but  without  prejudice  to  the  question  how  the  peti- 
tion should  be  advertised  :  Be  Biver  Plate  Fresh  Meat  Co.,  33  W.  B.  819;  52 
L.  T.  39,  where  the  order  was  made  on  motion  ex  parte,  dispensing  with  tlie 
words  as  weU  during  the  interval  between  the  presentation  and  hearing  of  the 
petition,  as  from  and  after  the  order  made  upon  the  petition :  but  see  contra. 
Be  Pinhney  &  Sons*  Steamship  Co.,  (1892)  3  Ch.  130,  where  the  Court,  on  the 
hearing  ot  the  petition,  declined  at  once  to  dispense  with  the  words,  the  addi- 
tion of  which  was  held  to  be  in  general  requisite  to  give,  for  such  period  as 
the  Court  thinks  fit,  a  warning  to  the  public  as  to  ue  fiTin.ncift1  poeitiofn  of 
the  CO. :  and  see  Buckley,  589,  590. 

For  a  case  in  which  tne  use  of  the  words  was  dispensed  with  on  a  special 
undertaking  being  given  by  the  co.,  see  Be  Lawrence  and  Bullen,  Ltd., 
W.N.  (01)158. 

And  it  is  usual  to  dispense  with  the  words  in  the  case  of  a  co.  carrying  on 
business  abroad:  Be  Sumatra  Tobacco  Plantations  Co.,  W.  N.  (98)  80,  per 
Wright,  J. 

The  ap|)lication  for  an  order  dispensing  with  the  words  until  the  hearing 
of  the  petition  should  be  made  in  Chambers :  Be  Soltvay  Steamship  Co.,  61 
L.  T.  659 ;  and  must  be  supported  by  affidavit :  Be  Maxim  Weston  Co.,  W.  N. 
(88)  211 ;  59  L.  T.  722. 

ADTEBTISEMEirr  OF  PETITION. 

By  Gen.  Ord.  March,  1868,  r.  5,  notice  of  the  presentation  of  the  petitiQii 
is  to  be  published  as  the  Judge  shall  direct,  so  that  the  first  inserticHi  of 
such  notice  be  made  not  less  than  one  month  before  the  date  fixed  for  tiie 
creditors  to  claim. 

In  the  case  of  a  co.  having  numerous  agencies  in  Ireland,  adyertijaemeiit 
was  directed  in  the  London  and  Dublin  Oazett^,  and  in  newspapers  dxculat- 
ing  in  ten  other  places  where  there  were  agencies :  Be  London  and  Provi»ciai 
Fire  Ins.  Co.,  55  L.  T.  55  ;  55  L.  J.  Ch.  630. 

In  Be  West  India  Co.,  V.-C.  Gh.,  19  Nov.  1868,  B.  2764,  notice  under  this 
rule  was  dispensed  with,  on  the  co.  bringing  the  amount  of  an  outstanding 
debt  into  Court;  but  Chitty,  J.,  declined  to  follow  this  case,  and  held  that 
the  advertisements  ought  not  to  be  dispensed  with  except  in  special  cases :  Bs 
C(msolidated  Telephone  Co.,  Ltd.,  33  W.  E.  408 ;  54  L.  J.  Ch.  795 ;  52  L.  T.  57i 

The  Court  has  discretion  to  dispense  with  advertisements  if  it  is  sati^ied 
that  the  interests  of  creditors  cannot  be  affected  by  what  is  proposed :  Ik 
Tamhracherry  Estates  Co,,  29  Ch.  D.  683,  C.  A. ;  or  to  direct  the  petition  to 
be  advertised  at  once  without  waiting  tiU  a  list  of  creditors  has  been  settled 
by  the  Master :  Be  People's  Ca/4  Co.,  55  L.  J.  Ch.  312 ;  34  W.  E.  229 ;  W.  N. 
(85)  226. 

Advertisement  of  the  petition  has  been  dispensed  with  where  it  appeared 
that  aU  the  creditors  had  been  paid  down  to  a  recent  date,  except  one  who 
apx>earod  and  consented :  Be  Plaskynaston  Tube  Co.,  23  Ch.  D.  542 ;  or  when 
the  proposed  reduction  did  not  involve  the  diminution  of  shareholders'  lialMhtr 
in  respect  of  unpaid  capital,  and  there  were  no  creditors  except  for  small 
current  accounts :  Be  E.  C.  Powder  Co.,  56  L.  T.  610 ;  66  L.  J.  Ch.  783;  aai 
see  Be  British  Land  Co.  of  America,  63  L.  T.  763 ;  W.  N.  (86)  206 ;  Be 


CHAP.  Lvi.]  Reduction  of  Capital.  2499 

imd  City  Land  Co.,  W.  N.  (85)  137 ;  Bt  Vivian  &  Co.,  W.  N.  (86)  32 ;  54  L.  T. 
384;  and  see  Be  People* 8  CafS  Co.,  W.  N.  (86)  226;  65  L.  J.  Ch.  312;  34 
W.  E.  221 ;  Be  Tambracherry  Eatates  Co.,  29  Ch.  D.  683,  690,  C.  A.,  where 
advertasement  was  required  of  the  presentatioii  and  hearing  of  the  petition, 
and  a  certificate  of  creditors  was  dispensed  with,  and  an  order  to  the  like 
effect  was  made  in  Be  Dicido  Pier  Co.,  (1891)  2  Ch.  354,  356. 

Secus,  in  a  Hke  case,  though  notice  of  the  presentation  of  a  petition  had 
been  sent  to  the  shareholders  individually,  and  the  co/s  solrs  were  the  only 
creditors :  Be  Municipal  TrusU  C(yrp.,  55  L.  T.  632 ;  35  W.  K.  120;  and  see 
London  and  County  Plate  Olass  Co.,  53  L.  T.  486. 

And  as  to  advertisements,  see  Buckley,  593,  761 ;  and  for  forms,  see 
D.  C.  F.  1161  etaeq. 

In  the  case  of  petitions  for  reduction  by  writing  off  lost  capital,  the  Court 
does  not,  as  of  course,  dispense  with  advertisements,  even  though  it  is  stated 
that  there  are  no  creditors :  Be  E.  C.  Powder  Co.,  56  L.  T.  610. 


LIST  OF  0BEDIT0B8. 

By  sect.  13  of  the  Act  of  1867,  "  where  a  co.  proposes  to  reduce  its  capital, 
every  creditor  of  the  co.  who,  at  the  date  fixed  by  the  Court,  is  entitled  to  any 
debt  or  claim  which,  if  that  date  were  the  commencement  of  a  winding-up  of 
the  CO.,  would  be  admissible  in  proof  against  the  co.,  shall  be  entitlea  to 
object  to  the  nropoeed  reduction,  and  to  be  entered  in  the  list  of  creditors  who 
are  so  entitlea  to  object. 

**  The  Court  shall  settle  a  list  of  such  creditors,  and  for  that  purpose  shall 
ascertain  as  far  as  possible,  without  requiring  an  application  from  any  credi- 
tor, the  names  of  such  creditors  and  the  nature  and  amount  of  their  debts  or 
claims,  and  may  publish  notices  fixing  a  certain  day  or  days  within  which 
creditors  of  the  co.  who  are  not  entered  on  the  list  are  io  claim  to  be  so  entered, 
or  to  be  excluded  from  the  right  of  objecting  to  the  proposed  reduction." 

The  enactment  as  to  settlement  of  list  of  creditors  oeing  imperative,  the 
Court  has  no  power  to  dispense  with  the  settling  of  the  list  even  though  tiiere 
is  evidence  that  there  are  no  debts  of  the  co.  remaining  unpaid :  Be  Lamaon 
Btore  Service  Co.  ;  Be  National  Bev.  Investment  Co.,  (1895)  2  Ch.  726. 

By  Gen.  Ord.  21  March,  1868,  r.  4  (see  3  Ch.  xlix.),  when  a  petition  for 
reduction  of  capital  has  been  presented,  application  may  Twhen  required  by 
the  Act  of  1877)  be  made  ex  parte,  on  summons,  to  settle  tne  list  of  creditors, 
and  the  Judge  may  thereupon  fix  the  date  within  which  creditors  are  to  claim. 

By  r.  6,  the  list  of  creditors  is  to  be  verified  by  affidavit  of  an  officer  of 
the  CO.  For  form  of  affidavit,  see  D.  C.  F.  1162.  By  r.  10,  notice  of  the  list 
of  creditors  is  to  be  advertised.  For  form,  see  D.  C.  F.  1164.  By  r.  12, 
debts  not  admitted  by  the  co.  are  to  be  proved  or  secured.  See  D.  C.  F.  1168. 
B.  13  relates  to  the  costs  of  proof ;  and  by  r.  14  ^amended  by  G^n.  Ord. 
2  March,  1869,  see  4  Ch.  xxxiii.),  the  Chief  Clerk  (Master)  is  to  certify  the 
list  of  creditors.  For  form,  see  D.  C.  F.  1169.  By  r.  15,  the  petition  may 
be  in  the  J)aper  after  eight  clear  davs  from  the  date  when  the  certificate 
becomes  bindUng.  By  r.  16,  notices  of  the  hearing  are  to  be  advertised.  For 
form,  see  D.  C.  F.  1171.  By  r.  17,  any  creditor  settled  on  the  list,  whose  debt 
or  claim,  has  not  before  the  hearing  of  the  petition  been  secured,  and  who 
bas  not  consented,  may  give  two  clear  days*  notice  of  his  intention  to  appear 
and  oppose.  By  r.  18,  where  the  full  amount  of  an  opposing  creator's 
debt  is  not  admitted,  and  has  not  been  inquired  into  and  adjudicated  upon, 
the  coete  of  his  appearance  are  to  be  dealt  with  by  the  Court ;  in  all  other 
cases  such  a  creditor  is  to  be  entitled  to  his  coste  of  appearance,  unless  the 
Court  otherwise  directe.  By  r.  19,  when  the  petition  comes  on  to  be  heard, 
the  Court  may  direct  daims  to  be  secured,  and  may  adjourn  the  hearing  for 
thatpurpoee. 

Where  debenture  holders  of  a  co.,  being  unknown,  had  not  been  settled  on 
the  list  of  creditors,  and  had  made  no  claim  to  be  so  settled  within  the  time 
fixed  for  that  purpose  and  duly  advertised,  they  were  held  to  be  excluded 
from  the  right  to  object  to  the  order  for  reduction :  Be  Credit  Fonder  of 
Ungland,  11  Eq.  356;  Be  Patent  Ventilating  Co.,  12  Ch.  D.  254. 

£i  Be  Fairhaim'a  Engineering  Co.,  V.-O.  J.,  18  Feb.  1869,  A.  359,  the 
Older  was  made  on  an  affidavit  of  the  secretary  of  the  oo.  of  payment  of  all 
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creditoTS  except  two,  and  on  consent  of  counsel  for  those  two,  tiie  order  beme 
advertised  once  within  three  weeks. 

In  Be  Patent  Ventilating  Co.,  Fry,  J.,  13  June,  1879,  12  Gh.  D.  254,  the 
Court,  before  confirming  me  resolutions,  required  a  consent  brief  to  be  pro- 
duced for  debenture  holders  who  had  not  expressed  their  assent  or  dissent^  or 
the  amount  due  to  them  to  be  brought  into  Court. 

By  sect.  14  of  the  Act  of  1867,  the  Court  may,  if  it  thinks  fit,  dispense  with 
the  consent  of  an^  creditor,  upon  security  being  given  by  the  co.  for  his  debt, 
and  may  inquire  into  and  adjudicate  upon  the  validity  and  amount  of  any 
debt  or  claim. 


FBO0EDT7BB  A17D  KVIDEKOB. 

The  name  of  the  co.  should  be  placed  first  on  the  title  to  the  petitioii,  ad- 
vertisements, &c. :  Re  Woolley  Coal  Co,,  W.  N.  (91)  19. 

It  is  unnecessary  to  entitle  the  petition  in  the  matter  of  the  Cos.  (Winding- 
up)  Act,  1890 ;  it  is  sufficient  that  it  should  be  entitled  in  the  maUer  of  toe 
particular  co.  and  of  the  Acts  of  1867  and  1877 :  Re  Aluminium  Co,^  W.  N. 
(94)6. 

The  Judge  to  whom  winding-up  jurisdiction  is  assijg^ed  by  the  order  of 
March  26m,  1892,  has  jurisdiction  to  confirm  a  petition  for  reduction  of 
capital  when  the  amount  of  such  capital  paid  up  or  credited  as  paid  up  ex- 
ceeds £10,000:  Re  Ocean  Queen  Steamship  Co.,  (1893)  2  Ch.  666;  following 
Re  Mining  Shares  Investment  Co.,  (1893)  2  Ch.  660;  Re  Aluminium  Co,,  W.N. 
(94)  6. 

Li  the  affidavit  in  support  of  the  petition  a  copy  of  the  memorandum  and 
articles  and  the  minute  book  of  the  proceedings  of  general  meetings  should  be 
referred  to  as  exhibits.  In  strictness  there  ought  to  be  evidence  that  notices 
of  the  meetings  were  properly  given,  but  if  it  is  shown  that  the  resolution 
was  duly  passed  and  confirmed,  such  evidence  may  be  dispensed  with :  Rf 
Omnium  Investment  Co,,  (1895)  2  Ch.  127  ;  Re  Leicester  Mortgage  Co.,  W.  N. 
(94)108,  116. 

where  reduction  was  to  be  effected  by  cancelling  paid-up  capital  which  had 
not  been  paid  up  in  cash  as  required  by  sect.  25  (now  repealed  by  the  Ooe. 
Act,  1900,  B.  33,  V,  in/,  p.  2513)  of  the  Ck)s.  Act,  1867,  the  Court  required  evi- 
dence tiiat  the  shares  were  issued  pursuant  to  a  contract  duly  filed:  Be 
Omnium  Investrnent  Co,,  (1895)  2  Ch.  127. 

Where  there  is  opposition  the  Court  will  not  act  on  a  mere  balance  of  expert 
evidence  as  to  the  v£uue  of  speculative  assets  such  as  minerals :  Be  Barrov 
Hcematite  Steel  Co,  (No.  2),  (1900)  2  Ch.  846. 


BEGISTBATIGN  OF  OBDEB  AND  MIErUTB. 

By  the  Cos.  Act,  1867,  s.  16,  provision  is  made  for  the  registration  ol  1h» 
order  confirming  the  reduction,  and  of  a  minute,  to  be  approved  by  the  Oouit, 
showing,  with  respect  to  the  capital  of  the  company  as  altered  by  the  order, 
the  amount  of  such  capital,  tiie  number  of  shares  into  which  it  is  to  he 
divided,  and  the  amount  of  each  share;  and  upon  such  reg^istration  tlie 
special  resolution  confirmed  hj  the  order  is  to  take  effect.  Notdoe  of  such 
registration  is  to  be  published  in  such  manner  as  the  Court  shall  direct  Ptf 
form,  see  D.  C.  F.  1172. 

The  registration  under  sect.  15  is  conclusive,  and  the  validity  of  the  special 
resolution  cannot  subsequently  be  called  in  question  because  it  is  aaoeitaioed 
that  the  clear  statutory  period  of  14  days  dia  not  elapse  between  the  extim- 
ordinary  general  meeting  at  which  the  resolution  was  passed  and  the  genoil 
meeting  at  which  it  was  confirmed :  Ladies  Dress  Association  ▼.  Pulhrtt^ 
(1900)  2  Q.  B.  376,  C.  A. 

Where  it  was  proposed  to  cancel  capital  by  {inter  alia)  stating  in  the  minnto 
that  nothing  was  deemed  to  be  paid  on  thirty-seven  of  the  shares  on  whkfc 
there  had  been,  bevond  the  amount  paid  up  and  proposed  to  be  cancelled,  a 
call  of  HI,,  which  the  holders  of  these  shares  had  no  means  of  paying,  tf» 
order  was  made  without  prejudice  to  any  claim  which  mis^ht  be  made  on  dw 
holders  of  the  thirty-seven  shares  in  respect  of  the  8^  call :  Re  O,  IT.  Stmm^ 
ship  Co,,  85  W.  B.  154 ;  66  L.  J.  Oh.  3. 
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By  fhe  Ooe.  Act,  1877,  s.  4,  the  minute  is  also  to  show  the  amount  pro- 
posed to  be  deemed  as  paid  up  on  each  share  at  the  date  of  registration. 

As  to  the  form  of  the  minute,  v.  aup,  p.  2490. 

The  embodiment  of  the  minute  under  these  sections  in  the  order  for  reduc- 
tion Ib  a  sufficient  approval  by  the  Court :  Re  Sharp,  Stewart  &  Co.,  5  Eq. 
165. 

By  Gen.  Qrd.  21  March,  1868,  r.  20,  the  Court  making  an  order  confirm- 
ing a  reduction  shall  direct  in  what  newspapers,  and  at  what  times,  notice 
of  registration  under  sect  16  is  to  be  publisned. 

And  these  advertisements  cannot  be  dispensed  with :  Be  London  Steamboat 
Co.y  Limited,  31  W.  E.  781. 

By  the  Cos.  Act,  1877,  s.  4,  the  Court  may  require  the  co.  to  publish,  in 
such  manner  as  it  thinks  fit,  the  reasons  for  the  reduction  of  its  capital,  or 
such  other  information  with  regard  thereto  as  the  Court  may  think  expe- 
dient, with  a  view  to  ^ving  proper  information  to  the  public  in  relation  to 
such  reduction,  and,  if  the  Court  thinks  fit,  the  causes  which  led  to  it. 


OAKOELLiLTION  OF  GAPITAL. 

Cancellation  of  Shares,'] — By  sect.  6  of  the  Act  of  1877,  any  co.  limited  by 
shares  may  so  far  modify  the  conditions  contained  in  its  memorandum  of 
association,  if  authorized  so  to  do  by  its  regulations  as  originally  framed, 
or  as  altered  by  special  resolution,  as  to  reduce  its  capital  by  cancelling  any 
shares  which,  at  the  date  of  the  passing  of  such  resolution,  have  not  been 
taken  or  agreed  to  be  taken  by  any  person ;  and  the  provisions  of  the  Cos. 
Act,  1867,  are  not  to  apply  to  any  reduction  of  capital  made  in  pursuance  of 
this  section. 

Under  this  section  a  co.  may  cancel  unissued  shares  without  the  assistance 
of  the  Court. 


(n.) — OOlfPANISB  (MEHOEAimiTM  OF  ASSOOUTION)  ACT,  1890—53  &  54  Y . 

0.  62. 

1.  Farm  of  Order  altering  Provimm  of  Memorandum  of  Association, 

Upon  the  petition  of  the  above-named  oo.  &c.,  and  upon  hearing 
coniusel  for  the  Fetrs  and  upon  reading  the  said  petition,  the  London 
Gazette  of  the  —  day  of  —  {enter  other  newspapers),  each  containing  a 
notice  of  presentation  of   the  said  petition  and  that  the  same  was 
appointed  to  be  heard  on  the — day  of  — 18 — ,  and  a  notice  to  creditors, 
shareholders,  if  so,  stockholders  or  depositors,  and  if  so  {such  other 
persons  or  classes  of  persons  whose  interests  in  the  opinion  of  the  Court 
unll  be  affected  hy  alteration),  an  affidavit  of  —  filed  the  —  day  of  — ^  1 8 — , 
(jgnier  other  evidence);  This  Court  being  satisfied  by  the  evidence  afore- 
said that  the  Fetrs  have  issued  no  debentures  or  debenture  stock  and 
tliat  sufficient  notice  has  been  given  to  every  person  or  dass  of  persons 
'irlioeie  interests  in  the  opinion  of  the  Oourt  will  be  affected  by  the 
alteration  and  extension  of  the  objects  of  the  Fetrs  intended  to  be 
effected  by  the  said  resolutions,  and  that  there  are  no  creditors  of  the 
Fetrs  who  will  be  so  affected,  Doth  in  pursuance  of  the  provisions  of 
tihe  Cos.  (Memorandum  of  Association)  Act,  1890,  confirm  the  alteration 
cy£  the  memorandum  of  association  of  the  above-named  co.  effected  by 
tlxe  special  resolutions  in  the  schedule  hereto  set  forth,  passed  and 
cofB&rmed  at  extraordinary  general  meetings  of  the  Fetrs  held  on  the 
day  of  — ,  18 — ,  and  the  —  day  of  — ,  18 — ,  respectively ;  And  (•/  so 
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ordered)  it  is  ordered  that  notice  of  the  registration  of  this  order  he 
published  as  follows,  that  is  to  say,  once  in  the  —  and  once  in  the  — 
{name  the  newspapers). 

The  Sohxdtjle  above  referred  to. 
{Containing  a  copy  of  the  Resolutions.) 
For  form  of  petition,  see  D.  C.  F.  1173. 

2.  Another  Form  of  Order  altering  Provisions  of  Memorandum  of 
Association — Special  Provisions — Sect.  1 — Alteration  of  Name 
of  Company. 

Upon  the  petition  of  &c.  {following  Form  1  down  to  words  "  who  wiD 
be  so  afEected ") ;  Doth  in  pursuance  of  the  Cos.  (Memorandum  of 
Association)  Act,  1890,  confirm  the  alteration  of  the  memorandum  oi 
association  of  the  above-named  co.  effected  by  the  special  resolutions  in 
the  schedule  hereto  set  forth  passed  and  confirmed  at  eztraordinaiy 
general  meetings  of  the  Petrs  held  on  the  —  day  of  — ,  19 — ,  and  the 
—  day  of  — ,  19 — ,  respectively;  And  it  is  ordered  that  the  said  co. 
do  within  four  months  from  the  date  of  this  order  give  to  all  the  present 
debenture  stockholders  a  first  charge  by  way  of  floating  security  on 
all  the  assets  and  undertakings  of  the  said  company.  And  it  is  ordered 
that  the  said  co.  do  take  steps  to  alter  within  three  months  from  the 
date  of  this  order  the  name  of  the  above-named  co.  to  {new  name). 
And  it  is  ordered  that  the  Petrs  {the  company)  do  pay  to  the  respondents 
{names)  their  costs  of  this  petition  and  consequent  thereon,  to  be  taxed 
by  the  taxing  master  in  case  the  parties  differ.  And  {if  so  ordered)  it  is 
ordered  that  notice  of  the  registration  of  this  order  be  published  as 
follows,  that  is  to  say,  once  in  the  —  and  once  in  the  —  {name  the 
newspapers). 

The  Sohedule  above  referred  to. 

''  That  the  memorandum  of  association  of  the  oo.  be  altered  Irr 
inserting  after  clause  1  in  paragraph  3  of  the  present  memorandum  ol 
association  the  following  clause  (3a),  and  that  the  memorandum  of 
association  shall  be  read  and  construed  as  if  the  foUowing  clauses  (la) 
and  (3a)  were  part  of  the  original  memorandum  of  association. 

^*  (la)  To  borrow  or  raise  money,  or  secure  money  already  or  hene- 
after  to  be  raised,  by  the  issue  of  perpetual  or  terminable  bonds, 
debentures,  debenture  stock,  obligations,  mortgages,  and  securities  ol 
all  kinds  determinable  or  otherwise,  and  to  frame,  constitute  and 
secure  those  bonds,  debentures,  debenture  stock,  obligations,  mortgaget 
and  securities  in  such  manner  and  form  as  may  seem  expedient,  vidt 
full  power  to  charge  and  secure  the  same  on  the  undertaking  of  th# 
CO.  and  on  the  whole  or  any  part  of  its  property,  assets,  rights  and 
effects  present  and  future  (including  any  capital  from  time  to  tia* 
uncalled)  by  a  trust  deed  or  otherwise,  or  to  secure  the  same  bj  d^oat 
of  securities  or  other  property  or  otherwise  howsoever. 


CHAP.  LviJ        Memorandum  of  Association.  2503 

"  (3a)  In  addition  to  the  previous  powers  to  invest  the  moneys  of 
the  company  on  the  security  of  or  otherwise  to  acquire  and  hold  any 
bonds,  debentures,  debenture  stock,  obligations,  mortgages  or  securities 
of  any  cos.  or  corps,  formed  or  incorporated  under  British,  foreign  or 
colonial  law,  and  to  sell,  dispose  of,  and  vary  the  same." — See  JRe 
Government  Stock  Investment  Co.,  Ld.,  Chitty,  J.,  20  Feb.  1892,  A.  246 ; 
i^.  C,  (1892)  1  Ch.  597. 


3.  Ibrm  of  Order  altering  Provisions  of  Deed  of  Settlement — Sect.  1 . 

Upon  the  petition  &c.  (following  Form  I  as  to  evidence) ;  This  Court 
being  satisfied  by  the  evidence  aforesaid  {following  Form  1  doum  to 
words  "  who  will  be  so  affected  ") ;  Doth  in  pursuance  of  the  Cos. 
(Memorandum  of  Association)  Act,  1890,  confirm  the  alteration  of  the 
oo.'s  deed  of  settiement  dated  &c.  in  the  petition  mentioned  effected  by 
the  special  resolutions  in  the  schedule  hereto  set  forth  passed  and 
oonfiimed  at  extraordinary  general  meetings  of  the  Petrs  held  on  the 
—  day  of  — ,  18 — ,  and  the  —  day  of  — ,  18 — ,  respectively ;  And  {if 
so  ordered)  it  is  ordered  that  notice  of  the  registration  of  this  order  be 
published  as  follows,  that  is  to  say,  once  in  the  ( — )  and  once  in  the 
( — )  {name  the  netospapers). 

The  SoHEDXTLB  above  referred  to. 


That  the  following  dause  be  added  to  the  oo.'s  deed  of  settiement 
dated  the  —  day  of  — ,  19—. 

"  That  the  co.  may  from  time  to  time  borrow  money  for  the  purposes 
of  the  oo.'s  business,  and  secure  the  repayment  thereof  by  bonds, 
debentures,  debenture  stock,  or  mortgage  debentures,  perpetual  or 
determinable  (payable  to  bearer  or  otherwise)  and  with  or  without  a 
tmst  deedf  and  for  this  purpose  may  mortgage  or  charge  the  imder- 
taking  and  all  or  any  of  the  property  of  the  co.  including  its 
capital  for  the  time  being  uncalled,  provided  that  the  total  indebtedness 
of  the  CO.  imder  this  clause  shall  not  at  any  time  exceed  the 
amount  of  the  paid-up  share  capital  of  the  co.  for  the  time  being." 

See  Re  The  Reversionary  Interest  Society,  Ld.,  North,  J.,  5  March 

1892,  B.  281 ;  S.  C,  (1892)  1  Gh.  615. 

4.  Altering  Form  of  Constitution  of  Company  by  substituting  a 
Memorandum  and  Articles  of  Association  for  a  Deed  of  Settle^ 
ment. — Sect.  1. 

TJpOH  the  petition  &c.  {following  Form  1  as  to  evidence) ;  This 
Ckyi^  being  satisfied  by  the  evidence  aforesaid  that  the  Petrs  have 
itmued  no  debentures  or  debenture  stock,  and  that  sufficient  notice 
JxeuB  been  given  to  every  person  or  class  of  persons  whose  interests,  in 
the  opinion  of  the  Court,  will  be  affected  by  the  alteration  and  ex- 
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tension  of  the  objects  of  the  Petrs  intended  to  be  effected  by  the  said 
resolutions,  and  that  there  are  no  creditors  of  the  Petis  who  wiH  be  so 
affected ;  Doth,  in  pursuance  of  the  provisions  of  the  Companies 
(Memorandum  of  Association)  Act,  1890,  confirm  the  alteration  of  the 
form  of  the  constitution  of  the  Petrs  proposed  to  be  effected  by  the 
special  resolutions  passed  and  confirmed  at  extraordinary  general 
meetings  of  the  Petrs  held  on  the  —  day  of  — ,  18 — ^  and  the  —  day 
of  — ,  18 — ,  by  substituting  for  the  said  deed  of  settlement,  dated  the 
—  day  of  — ,  18 — ,  and  for  all  regulations  of  the  Petrs  subsequently 
made  and  now  in  force,  the  memorandum  and  articles  of  association, 
being  the  said  exhibit  marked  —  referred  to  in  the  said  affidavit  of  — 
filed  — ,  18 — ,  a  printed  copy  of  which  memorandum  and  artidee  of 
association  is  filed  in  the  Central  Office ;  And  it  is  ordered  (iffo  ordered) 
that  notice  of  the  registration  of  this  order  be  published  as  follows, 
that  is  to  say  {name  the  newspapers), 

N.B. — ^It  seems  necessary  that  a  printed  copy  of  the  substitated  memo- 
randum and  articles  of  association  should  be  filed  in  the  Central  Office  so  as 
to  put  the  substitated  memorandum  and  articles  of  association  on  record :  see 
also  Foim  5,  inf.  In  a  similar  case  to  the  above,  namely,  in  Re  LancBSkr 
Banking  Co.y  Limited,  16  Jan.  1897,  B.  62;  75  L.  T.  647,  Stirling,  J.,  in 
declining  to  direct  the  order  to  be  advertised  on  the  ground  of  expense, 
alluding  to  the  discretion  of  the  Court,  said :  '*  There  is  nothing  in  the  Act 
[Companies  (Memorandum  of  Association)  Act,  1890]  which  expressly  directs 
such  an  advertisement  to  be  made.  In  that  respect  the  Act  diffeis  from  the 
Acts  which  deal  with  the  reduction  of  capital." 


5.  Another  Ibnn  of  Order  altering  Form  of  Constitution  by  sttbsti' 
tuting  a  Memorandum  of  Association  {as  modified  by  the  Court) 
and  Article  of  Association  for  a  Deed  of  Settlement, — Sect.  1. 

IJpoK  the  petition  &c.  {following  Form  I  as  to  evidenee) ;  This  Ooozi, 
being  satisfied  by  the  evidence  aforesaid  {follow  Form  4  dawn  to  ^'  will 
be  so  afEected ") ;  Doth,  in  pursuance  of  the  provisions  of  the  Com- 
panies (Memorandum  of  Association)  Act,  1890,  confiim  the  alteration 
in  the  form  of  the  constitution  of  the  above-mentioned  Petrs  (the 
company)  proposed  to  be  effected  by  special  resolutions  paased  and 
confirmed  at  extraordinary  general  meetings  of  the  Petrs  held  on  the 

—  day  of  — ,  18—  and  the  —  day  of  — ,  18 — ,  by  substituting  the 
memorandum  and  articles  of  association  submitted  to  the  said  meetings 
(subject  as  to  the  said  memorandum  of  the  association  to  the  modifi- 
cations made  by  this  Court)  for  the  Petrs'  deed  of  settlement  dated  tiie 

—  day  of  — ,  18 — ,  and  for  all  the  regulations  of  the  Petrs  subse- 
quently made  and  now  in  force ;  And  it  is  ordered  that  the  memo- 
randum of  association  set  forth  in  the  schedule  hereto,  bein^  the  said 
memorandum  of  association  modified  as  aforesaid  and  the  articlfls  <d 
association  submitted  to  the  said  meetings  (printed  oopies  of  whi^ 
memorandum  of  association  modified  as  aforesaid  and  artidee  of  ess- 
ciation  have  been  filed  in  the  Central  Offioe)  be  substituted  for  the  l^ta^ 
said  deed  of  settlementi  dated  the  — •  day  of  — ,  18—,  and  for  ell  A^ 
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regulations  of  the  Petrs  Bubsequently  made  and  now  in  force  (if  to 
ordered)  ;  And  it  is  ordered  that  notice  of  the  registration  of  this  order 
be  published  as  follows,  that  is  to  say  (name  the  newspapers). 

The  SoHBDULB  above  referred  to. 

{Containing  the  memorandum  of  association  with  the  modifications  as 
approved  hy  the  Court), 

For  a  somewhat  similar  order,  see  In  re  The  Halifax  Commercial  Banky 
Limited,  FarweU,  J.,  2  April,  1901,  A.  1107. 


NOTBS. 

COlfPANIES  (MEHORANDUM  OF  ABSOOIATIOK)  ACT,  1890. 

By  sect.  1  of  the  Companies  (Memorandum  of  Association)  Act,   1890 
r63  &  54  y.  c.  62),  '*(!.)  Subiect  to  the  provisions  of  this  Act,  a  co.  res- 
tored under  the  Companies  Acts,  1862  to  1886,  may,  by  special  resolution, 
alter  the  provisions  of  its  memorandum  of  association  or  deed  of  settlement 
with  respect  to  the  objects  of  the  co.  bo  far  as  mav  be  required  for  any  of  the 
purposes  hereinafter  specified,  or  alter  the  form  of  its  constitjition  by  substi- 
tuting a  memorandum  and  articles  of  association  for  a  deed  of  settlement 
either  with  or  without  any  such    alteration    as    aforesaid    with   respect 
to  the  objects  of   the  co. ;    but  in  no   case  shall    any    such   alteration 
take  effect  until  confirmed  on  petition  by  the  Court  wnich  has  jurisdic- 
tion to  make  an  order  for  winding-up  the  co.     (2.)  Before  confirming  any 
such  alteration,  the  Court  must  be  satisfied  (a)  that  sufficient  notice  has  been 
given  to  every  holder  of  debentures  or  debenture  stock  of  the  co.,  and  any 
persons  or  class  of  persons  whose  interests  will,  in  the  opinion  of  the  Court, 
De  affected  b^r  the  alteration ;  and  (b)  that,  with  respect  to  eveiy  creditor 
"who,  in  the  opinion  of  the  Court,  is  entitled  to  object,  and  who  signifies  his 
objection  in  manner  directed  by  the  Court,  either  his  consent  to  me  altera- 
tion has  been  obtained  or  his  debt  or  claim  has  been  discharged,  or  has 
determined,  or  has  been  secured  to  the  satisfaction  of  the  Court ;  provided 
that  the  Court  may,  in  the  case  of  any  persons  or  class  of  persons,  for  special 
reasons,  dispense  with  the  notice  required  by  this  section.    (3)  An  order  con- 
firming any  such  alteration  may  be  made  on  such  terms  and  subject  to  such 
conditions  as  to  the  Court  seems  fit,  and  the  Court  may  make  such  orders  as 
to  costs  as  it  deems  proper.    (4.)  The  Court  shall,  in  exercising  its  discretion 
under  this  Act,  have  regard  to  the  rights  and  interests  of  the  members 
of  the  CO.,  or  of  any  class  of  those  members,  as  well  as  to  the  rights  and  in- 
terests of  the  creditors,  and  may  if  it  thinks  fit  adjourn  the  proceedings  in 
cnrder  that  an  arrangement  may  be  made  to  the  satis&tction  of  the  Court  for 
the  purchase  of  the  interests  of  dissentient  members;  and  the  Court  may 
fp,Te  such  directions  and  make  such  orders  as  it  may  think  expedient  for  the 
purpose  of  facilitating  any  such  arrangement  or  carrying  the  same  into 
effect;  provided  always,  that  it  shall  not  be  lawful  to  expend  any  part  of 
Hie  capital  of  the  co.  in  any  such  purchase.    (5.)  The  Court  may  confirm, 
either  wholly  or  in  part,  any  such  alteration  as  aforesaid  with  respect  to  the 
objects  of  uie  co.  if  it  appears  that  the  alteration  is  reouired  m  order  to 
enable  the  co.  (a)  to  carry  on  its  business  more  economically  or  more  effeo- 
tzTely;  or  (b)  to  attain  its  main  purpose  by  new  or  improved  means;  or 
(c)  to  enlarge  or  chan^  the  local  area  of  its  o^rations;  or  (d)  to  cany  on 
0ome  business  or  busmesses  which,  under  existing  circumstances,  may  con- 
veniently or  advantageously  be  combined  wi^  the  business  of  the  company ; 
or  (e)  to  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum 
oi  association  or  deed  of  settlement" 

3y  sect.  2,  when  the  altemtion  has  been  confirmed  bv  the  Court*  an  cffloe 
copy  of  the  order  oonfizming  it,  together  with  a  printed  copy  of  the  memo- 
random  of  association  or  deed  of  settlement  so  altered,  or  together  with  a 
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Erinted  copy  of  the  substitated  memorandum  and  articles  (as  the  case  may 
e),  is  to  be  delivered  to  the  Registrar  of  Joint  Stock  Companies  wifiiin 
fifteen  days  from  the  date  of  the  order,  and  the  registrar  is  to  register  tiie 
same,  and  to  certify  such  registration  imder  his  hand,  and  his  certificate  is 
to  be  conclusive  evidence  that  the  requisitions  of  the  Act  have  been  complied 
with.  The  co.  \a  liable  to  a  ^nalty  not  exceeding  10/.  a  day  for  default  in 
delivering  any  document  required  by  the  Act  to  be  delivered  to  the  registrar. 
By  sect.  3,  the  Act  and  the  Cos.  Acts,  1862  to  1886  are  to  be  constraed  as 
one  Act,  and  may  be  cited  collectively  as  the  Cos.  Acts,  1862  to  1890. 


JUEISBIOriON  TJXDEB  THE  ACT. 

By  the  Cos.  (Winding-up)  Act,  1890  (63  &  54  V.  c.  63),  s.  33,  sect.  81  of  tha 
Cos.  Act,  1862  is  repealed,  and  the  Courts  having  jurisdiction  to  wind  up  cos. 
are  now  defined  by  sect.  1  of  the  Winding-up  Act  of  1890. 

Notwithstanding  this  repeal,  the  jurisdiction  to  wind  up  unlimited  oos. 
remains,  and  accordingly,  by  virtue  of  sect.  1,  sub-sect.  1,  of  the  Cos. 
(Memorandum  of  Association)  Act,  1890,  the  High  Court  has  jurisdiction  to 
sanction  an  alteration  of  the  memorandum  of  association  of  an  unlimited  oo. 
I'egistered  under  sect.  10  of  the  Cos.  Act,  1862,  and  having  no  shares  and  no 
capital :  Re  North  of  Englatid  Iron  Steamship  Assoc,,  (1900)  1  Ch.  481. 

And  inasmuch  as  the  last-mentioned  Act  is  to  be  construed  as  one  witii  thfl 
Cos.  Acts,  1862  to  1886,  and  by  sect.  176  of  the  Cos.  Act,  1862,  that  Act  is 
made  applicable  to  cos.  formed  and  registered  under  the  Joint  Stock  Cos.  Acts, 
the  High  Court  has  jurisdiction  to  sanction  an  alteration  of  the  memorandom 
of  association  of  an  unlimited  co.  formed  under  the  Joint  Stock  Cos.  Act* 
1856  (19  &  20  V.  c.  47) :  Be  Copiapo  Mining  Co,,  W.  N.  (99)  25 ;  Be  Nitro- 
Phosphate  and  OdanCs  Chemical  Manure  Co.,  W.  N.  (93)  141 ;  Be  Hong  Kong 
and  China  Gas  Co.,  W.  N.  (98)  158  (not  following  Be  General  Credit  Co.. 
W.  N.  (91)  153,  in  which  case  sect.  176  of  the  Act  of  1862  was  apparently 
not  cited). 

The  Judge  to  whom  winding-up  jurisdiction  is  assigned  by  the  Order  of 
March  26,  1892,  has  lurisdiction  to  sanction  alterations  of  the  memorsjidnm 
of  association  under  tne  Act  of  1890 :  Be  Mining  Shares  Investment  C'o.,  (1893} 
2  Ch.  660. 

Where  the  oo.  is  registered  under  sect.  23  of  the  Cos.  Act,  1862,  by  lioeoee 
of  the  Board  of  Trade,  as  a  co.  not  for  purposes  of  gain,  with  limited  lialnHtT, 
the  proposed  alterations  in  the  memorandum  of  association  should  be  in  tifi 
first  instance  submitted  to  tiie  Board,  and  if  the  Board  approve  them  as  con- 
sistent with  the  continuance  of  the  licence,  the  Court  will  entertain  ttm 
application :  Be  St,  Hilda's  College,  Cheltenham,  (1901)  1  Ch.  556. 


ALTERATIONS  SAKOTIOKED  BY  00T7ET. 

The  Court  has  power  to  sanction  a  portion  only  of  a  resolution  for  alteim* 
tion  of  the  memorandum :  Be  Ulster  Mar.  Ins.  Co.,  27  L.  B.  Ir.  487. 

Where  the  deed  of  settlement  of  a  society  constituted  in  1823  had  bem 
altered  by  subsequent  private  Acts,  the  Court  sanctioned  an  alteration  of  tiie 
provisions  of  the  deed,  not  affecting  any  of  the  provisions  of  the  private  Acts : 
Be  Beversionary  Interest  Soc.,  (1892;  1  Ch.  615. 

Where  a  minority  of  debenture  holders  objected,  the  Court  at  first  dedined 
to  sanction  an  alteration  extending  the  co.'s  powers  of  investment:  Bt 
Government  Stock  Investment  Co.,  (^1891)  1  Ch.  649;  but  subsequently  did  m 
on  the  consent  of  eight-ninihs  bemg  obtained,  upon  condition  that  tlie  eo. 
should  within  four  months  give  the  existing  debenture  holders  a  first  chftxgs 
by  way  of  floating  security  on  all  its  assets :  S.  C.  (No.  2),  (1892)  1  GSh.  597; 
8up.  !E\)rm  2,  p.  2502. 

And  in  the  case  of  a  large  extension  of  the  powers  of  an  insurance  co.,  ft* 
Court  required  an  imdertaking  that  the  extended  powers  should  not  be 
exercised  until  either  the  present  policy-holders  had  assented  or  their 
had  expired :  Be  National  Boiler  Ins.  Co.,  (1892)  1  Ch.  360. 

Under  clause  (a)  of  sect.  1,  sub-sect.  5,  alterations  have  been 
^ving  a  CO.  power  to  create  a  security  in  favour  of  debenture  holden :  A 
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Oevemmerd  Stocks  Investment  Co,  (No.  2),  (1892)  1  Gh.  697;  sup.  Form  2, 
p.  2502. 

A  proposal  to  give  to  a  co.,  formed  for  iuvestment  in  govermnent  securities, 
a  genenQ  power  to  invest  in  other  securities  cannot  be  regarded  as  nu  "im- 
proved means"  to  attain  tiie  co.*s  ''main  purpose"  within  dause  (b) :  Be 
Government  Stocks  Investment  Co,^  (1891)  1  Ub.  649. 

^  Where  the  memorandum  of  association  of  a  steamship  co.  expressly  pro- 
vided tiiat  the  CO.  should  not  have  more  than  one  steamship  at  a  time,  the 
Court,  in  the  absence  of  objection  by  shareholders,  and  with  consent  of  the 
only  creditor,  sanctioned  an  alteration  of  the  memorandum  auHiorizing  th& 
CO.  to  hold  any  number  of  steamships ;  but  quwre  whether  such  an  order  would 
have  been  made  if  any  shareholder  had  opposed :  Be  Bemicia  Steamship  Co,, 
W.  N.  (00)  24 ;  69  L.  J.  Ch.  194 ;  81  L.  T.  816. 

In  exercising  the  powers  of  clause  (d),  the  Court  wiU  regard  as  convenient 
and  advantageous  that  which  is  reasonably  shown  to  be  so  by  experience  and 
tlie  opinions  of  traders:  Be  National  Boiler  Ins,  Co,,  (1892)  1  Ch.  360;  e,g,, 
a  large  extension  of  the  objects  of  a  co.  for  insurance  of  steam  boilers :  8.  C, ; 
the  extension  of  the  business  of  a  marine  insurance  co. :  Be  Ulster  Mar.  Ins, 
Co.,  27  L.  E.  Ir.  487 ;  Be  Alliance  Mar.  Ins,  Co,,  (1892)  1  Ch.  360 ;  and  of  the 
range  of  investments  of  a  co.  whose  money  could  no  longer  be  advantageously 
invested  in  the  better  class  of  securities  originally  authorized :  Be  Oovemment 
Stocks  Investment  Co.  (No.  2),  (1892)  1  Ch.  697. 

The  Court  cannot  sanction  alterations  in  the  memorandum  which  merely 
amplify  the  description  of  objects  clearly  comprised  in  the  original  memo- 
irandum  of  association :  Be  Conseit  Iron  Co.,  (1901)  1  Ch.  236. 

Change  of  Name  of  Co,  required  hy  Court,"] — On  making  the  order  confirm- 
ing the  alteration,  the  Court  has  in  the  following  cases  reqtdred  that  the  oo. 
should  make  such  a  change  in  its  name  as  win  indicate  to  persons  dealing 
with  it  the  altered  nature  of  the  co.'s  business : — 

—  where  the  range  of  investments  of  a  trust  investment  co.  was  extended : 
Be  Foreign  and  Colonial  Trust  Co,,  (1891)  2  Ch.  395;  Be  Government  Stock 
Investment  Co.  (So,  2),  {1S92)  1  Ch,  691 ; 

—  where  the  area  of  the  co.'s  operations  was  extended  to  other  countries : 
Be  Indian  Mechanical  Gold  Extracting  Co.,  (1891)  3  Ch.  638 ; 

—  where  the  objects  of  a  marine  insurance  co.  were  extended  to  other 
kindred  classes  of  insurance :  Be  Alliance  Marine  Ins,  Co.,  (1892)  \  Ch.  300 ; 

—  where  the  business  of  the  co.  was  to  be  combined  with  other  businesses 
of  an  independent  but  not  unconnected  character :  Be  National  Boiler  Ins. 
Co.,  (1892)  1  Ch.  306;  Be  Oriental  Telephone  Co,,  W.  N.  (91)  163. 

Procedure.'] — ^Where  a  resolution  altering  the  memorandum  was  not  passed 
and  entered  in  time  for  the  co.  to  deliver  a  copy  to  the  registrar  as  required 
by  sect.  2,  the  Court  refused  to  post-date  the  order,  but  enlarged  the  time  for 
delivering  the  copy :  Be  Beversionary  Interest  Soc,  (No.  2),  "W.  N.  (92)  60. 

"Where,  owing  to  the  vacation  intervening,  the  co.  were  not  able  to  obtain 
an  office  copy  of  the  order  sanctioning  the  alteration  within  the  fifteen  days 
prescribed  for  delivery  to  the  B^strar  of  Joint  Stock  Companies,  who  con- 
sequently refused  to  register,  the  Court  intimated  that  he  ought  to  do  so, 
though  it  could  not  compel  him :  Be  Criccieth  Pier  Co.,  W,  N.  (91)  16. 

The  Court  has  jurisdiction  in  its  discretion  to  direct  or  dispense  with  ad- 
vertisement of  the  order :  Be  Lancaster  Banking  Co,,  76  L.  T.  647  (where, 
having  regard  to  the  advertisement  of  the  petition  which  had  previously  taken 
place,  advertisement  of  the  order  was  dispensed  with). 


(in.)— COMPANIES  ACT,  1898  (61  &  62  V.  0.  26). 

1.  Order  to  file  Memorandum  in  lieu  of  Contract. — Sect.  1  (4). 

The  application  (by  originating  summons  dated  Ac.)  of  E.  A.  0., 
B.  J.,  W.  H.,  T.  B.,  E.  L.  H.,  T.  G.  F.,  and  C.  G.  D.  (directors  of 
the  aboYB-named  W.  F.  Co.,  Ltd.),  which  was  adjourned  to  be 
heavd  in  Oourt  &o. ;  Aad  upon  hearing  counsel  for  the  applicants 
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and  respondents  the  said  co.  [or,  upon  motion  &c.  and  upon  hearing 
&o.],  and  upon  reading  &c. ;  And  this  Court  being  satisfied  that 
it  is  just  and  equitable  to  grant  relief  in  respect  of  the  jasue  of 
the  shares  in  the  memorandum  in  the  schedule  to  this  order  referred 
to  without  filing  any  contract,  and  that  it  is  impracticable  to  file  a 
contract  pursuant  to  sect.  25  of  the  Companies  Act,  1867,  and  having 
approved  of  the  memorandum  (a  copy  of  which  is  set  forth  in  the 
schedule  hereto)  as  a  proper  memorandum  to  be  filed  in  lieu  of  such 
contract;  Doth,  pursuant  to  the  Companies  Act,  1898,  order  that  the 
W.  F.  Co.,  Ltd.,  do,  within  twenty-eight  days  after  the  passing  and 
entering  of  this  order,  file  such  memorandum  with  the  Begistrar  of 
Joint  Stock-Companies,  And  it  is  ordered  that  such  memorandum,  upon 
being  so  filed,  shall,  in  relation  to  such  of  the  shares  in  the  said  oo.  as 
are  mentioned  or  referred  to  therein,  operate  as  if  it  were  a  sufficient 
contract  in  writing  within  the  meaning  of^  sect.  25  of  the  Companies 
Act,  1867,  and  had  been  duly  filed  with  the  said  registrar  before  the 
issue  of  such  shares. 

The  SoHEDXjUB  above  referred  to. 

Memorandum  approved  by  the  Court  and  directed  to  be  filed  by  order 
dated  ,  1898,  made  "  In  the  matter  of  the  W.  F.  Co.,  Ltd.,*' 

specifying  the  consideration  for  which  such  of  the  shares  in  the 
said  CO.  as  are  mentioned  or  referred  to  therein  were  issued. 

At  an  extraordinary  general  meeting  of  the  members  of  a  company 
registered  under  the  Companies  Acts  on  the  6th  of  April,  1893,  as 
"The  W.  F.  Co.,  Limited"  (hereinafter  referred  to  as  "the  old 
company  "),  special  resolutions  were  duly  passed,  and  at  a  subsequent 
extraordinary  general  meeting  of  the  old  company  were  duly  con- 
firmed, whereby  it  was  resolved  {inter  alia)  that,  or  to  the  effect  that, 
the  old  company  should  be  wound  up,  and  that  for  the  purpose  of 
taking  over  the  assets  (as  from  the  1st  of  January,  1898),  incLuding 
the  reserve  fund  and  liabilities  of  the  old  co.,  another  co.  should  be 
formed  and  registered  with  limited  liability  under  the  Companies  Acts, 
1862  to  1893,  and  named  "The  W.  F.  Co.,  Ltd.,"  having  a  capital  of 
£50,000,  divided  into  50,000  shares  of  £1  each,  and  that  every  share- 
holder in  the  old  co.  should  be  entitled,  upon  giving  notice  as  in  the 
said  resolutions  mentioned  and  satisfying  his  liabilities  to  the  old 
CO.,  to  receive  in  exchange  for  each  share  held  by  him  in  the  old  oo. 
two  shares  in  the  new  co.,  such  shares  to  be  issued  at  a  premium  ot 
58,  per  share  and  on  the  footing  of  being  paid  up  to  the  extent  of  15#. 
per  share,  with  a  liability  to  calls  to  the  extent  of  5s.  on  each  share. 
Li  accordance  with  the  said  resolutions  the  new  co.  was  registered 
under  the  Companies  Acts,  1862  to  1893,  on  the  11th  of  March,  1898, 
and  shortly  after  its  incorporation  9,196  shares  of  £1  each  in  the  new 
00.  (being  the  shares  numbered  as  hereinafter  mentioned)  were  issned 
to  shareholders  in  the  old  co.  at  a  premiimx  of  5«.  per  share,  and  aa 
the  footing  of  being  paid  up  to  the  extent  of  15#.  per  ahare»  in 
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change  for  4,598  shares  in  the  old  co.  held  by  such  shareholders.  No 
contract  was  at  or  before  the  issue  of  such  shares,  or  any  of  them,  filed 
with  the  Registrar  of  Joint  Stock  Companies  in  compliance  with 
sect.  25  of  the  Companies  Act,  1867.  The  said  shares  being  numbered 
as  follows,  that  is  to  say : — 


Denoting  Numbers  of  Shares. 

Denoting  Kmnbers  of  Shares. 

1  to  171  inolusiye; 
750  to  1959  inclusive; 
2750  to  3039  incbiflive, 
&c. 

10644  to  10797  indusiye; 
10889  to  10968  inclusive; 
11139  to  11238  inclusive, 
&c. 

— See  Re  Whitefriars  Financial  Co,,  Ltd.,  1899,  Kekewich,  J.,  25  Nov. 
1898,  B.  1465;  (1899)  1  Ch.  184. 


2.  Another  Form  in  a  like  Case, 

Upok  motion  &g..  This  Court  being  satisfied  that  it  is  just  and 
equitable  to  grant  relief  in  respect  of  the  issue  of  the  shares  in  the 
memorandum  hereinafter  mentioned  without  filing  any  contract,  and 
that  the  filing  of  the  requisite  contract  referred  to  in  sect.  1,  sub-sect.  4, 
of  the  Companies  Act,  1898,  is  impracticable,  and  having  approved  of 
a  memorandum  in  writing  a  copy  of  which  is  set  forth  in  the  schedule 
hereto  as  a  proper  memorandum  to  be  filed  in  lieu  of  such  contract ; 
Doth  order  that  the  said  co.  0.,  Ltd.,  do  on  or  before  the  29th  August, 
1 899,  file  such  memorandum  with  the  Begistrar  of  Joint  Stock  Com- 
panies ;  And  it  is  ordered  that  such  memorandimi  shall,  upon  being  so 
filed  in  relation  to  the  shares  in  such  co.  in  the  said  memorandum 
referred  to,  operate  as  if  it  were  a  sufficient  contract  in  writing  within 
the  meaning  of  sect.  25  of  the  Companies  Act,  1867,  and  had  been 
duly  filed  with  the  said  registrar  before  the  issue  of  such  shares. 

The  ScBZDXTLE  above  referred  to. 

Memorandum  to  be  filed  with  the  Begistrar  of  Joint  Stock 

Companies. 

Pursuant  to  an  order  of  the  High  Court  of  Justice  made  by 
Mr.  Justice  Byrne  on  the  29th  day  of  July,  1898,  in  In  the  matter  of 
the  Companies  Act,  1898,  and  In  the  matter  of  O.,  Limited,  Be  it 
remembered  that  the  0.  Cycle  Co.,  Limited  (hereinafter  called  the 
old  CO.),  by  two  agreements  in  writing  dated  respectively  the  17th 
day  of  March,  1897,  and  the  7th  day  of  April,  1897,  agreed  to  sell  to 
O.  Limited  (hereinafter  called  the  new  co.),  all  the  imdertakingi 
basiness  and  property  of  the  old  co.,  consisting  of  all  lands,  buildings, 
hereditaments,  plant,  fixtures,  tools,  stock-in-trade,  materials,  chattels, 
patents,  patent  rights,  cash,  moneys,  credits,  debts,  bills,  notes,  good- 
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will,  things  in  action,  contracts,  agreements,  securities,  and  other  assets 
of  the  old  CO.,  including  all  profits  earned  by  the  old  co.  from  and  after 
the  30th  day  of  September,  1896,  and  that  part  of  the  consideration  for 
the  said  sale  was  the  sum  of  £167,500  to  be  paid  or  satisfied  at  the 
option  of  the  new  co.  in  cash  or  by  the  allotment  to  the  old  co.  or  its 
nominees  of  fully  paid-up  shares  in  the  new  co.,  and  that  the  new  oo. 
exercised  the  said  option  to  pay  the  said  sum  in  fully  paid-up  shares 
of  the  new  co.  by  a  resolution  of  the  directors  of  the  new  co.  passed 
on  the  7th  day  of  April,  1897,  and  that  167,500  £1  shares,  numbers 
from  21,044  to  156,043,  and  from  156,044  to  188,543,  both  indusiye, 
were  accordingly  issued  to  the  shareholders  of  the  old  co.  in  satisfac- 
tion of  the  said  simi  of  £167,500,  and  that  the  old  co.  accepted  the 
said  issue  of  the  said  shares  in  satisfaction  of  the  said  sum. — Re 
Osmondsy  Limited,  Byrne,  J.,  29  July,  1899,  B.  293 ;  Re  Lucky  Guts, 
Limited,  Eekewich,  J.,  22  Dec.  1898,  B.  4286. 


3.  Order  to  file  Contract — Sect,  1  (I). 

Upon  originating  motion  this  day  made  tinto  this  Court  by  oounsel 
for  the  above-mentioned  the  N.  C.  C.  Bailway,  Ltd.,  and  upon  hear- 
ing counsel  for  A.,  named  in  the  contract  hereinafter  mentioned,  and 
upon  reading  the  contract  dated  the  —  day  of  — ,  189 — ,  hereinafter 
mentioned  {enter  any  other  evidence)  ;  This  Court,  beingsatiBfied  that  it 
is  just  and  equitable  to  grant  relief  in  respect  of  the  issue  of  the 
fully  paid-up  shares  in  the  said  contract  mentioned  before  the  filing 
thereof,  doth,  pursuant  to  the  Companies  Act,  1898,  order  that  the 
applicants,  the  N.  C.  C.  Kail  way,  Ltd.,  do,  on  or  before  the  —  day  of 
— ,  1898,  file  with  the  Begistrar  of  Joint  Stock  Companies  the  said 
contract,  dated  the  —  day  of  — ,  1 892,  and  made  between  the  said  A., 
of  the  first  part,  the  N.  C.  C.  Bail  way,  Ltd.,  of  the  second  part,  and 
B.,  of  the  third  part ;  And  it  is  ordered  that  upon  such  contract  being 
so  filed  such  contract  shall,  in  relation  to  such  shares,  operate  as  if  the 
said  contract  had  been  duly  filed  with  the  Begistrar  of  Joint  8tock 
Companies  before  the  issue  of  the  said  shares ;  And  it  is  ordered  that 
the  applicants,  the  N.  C.  C.  Bailway,  Ltd.,  do  pay  to  the  said  re- 
spondent, A.  his  costs  of  this  application,  to  be  taxed  by  the  taxing 
master ;  And  it  is  ordered  that  an  office  copy  of  this  order  be  filed  with 
the  Begistrar  of  Joint  Stock  Companies,  together  with  such  contract 
— See  The  New  Cape  Central  Railway,  Ltd,,  Kekewich,  J.,  26  Not. 
1898,  B.  1447. 

As  to  these  orders,  Forms  1,  2,  and  3,  see  now,  however,  Ooe.  Act,  1900 
(63  &  64  y.  c.  48),  s.  33,  repealing  sect.  25  of  Qq%,  Act,  1867.  In  Be  BruUtm 
and  Barney^  Limited,  Re  Bumeys  New  Croat  Brewery,  LimiUd,  C,  A-,  18 
Feb.  1901;  (1901)  W.  37;  the  Court  held  that  jurwdiction  to  give  relief 
under  sect  1  of  Cos.  Act,  1898,  was  not  taken  away  by  Ooe.  Act,  1900,  and, 
upon  an  application  made  previously  to  the  Act,  made  an  order  to  file 
memorandum  in  lieu  of  contract  as  in  Form  1,  $up. 
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NOTES. 
ISSUE  OF  8HABES  NOT  TO  BE  PAID  FOB  IN  GASH— COMPANIES  ACT,  1867,  S.  25. 

By  the  CJos.  Act,  1867  (30  &  31  V.  c.  131),  s.  25,  "  every  share  in  any  co. 
shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have 
been  otherwise  determined  by  a  contract  duly  made  in  writing,  and  filed 
with  the  Begistrar  of  Joint  Stock  Companies  at  or  before  the  issue  of  such 
shares." 

Upon  the  construction  of  this  section  it  was  held  in  Be  KTiarcukoma,  &c» 
Syndicate  J  (1897)  2  Ch.  451,  G.  A.,  that  the  actual  consideration  given  for  the 
shares  ought  to  oe  stated,  and  that  it  was  not  sufficient  for  the  med  contract 
to  state  that  by  a  previous  unfiled  agreement  it  was  agreed  to  allot  the  shares 
*'  for  the  considerations  therein  mentioned,*'  and  in  view  of  the  consequences 
of  this  decision  (which  affected  many  cases)  the  enactment  next  stated  was 
passed. 

COMPANIES  ACT,  1898. 

The  Cos.  Act,  1898  (61  &  62  Y.  c.  26),  by  sect.  1,  enacts  as  follows:— 

"(1)  Whenever,  before  or  after  the  commencement  of  this  Act,  any  shares  in 
the  capital  of  any  co.  under  the  Cos.  Acts,  1862  and  1890,  credited  as  fuUy  or 
partly  paid  up  shall  have  been  or  may  be  issued  for  a  consideration  other  man 
cash,  and  at  or  before  the  issue  of  such  shares  no  contract  or  no  sufficient 
contract  is  filed  with  the  Begistrar  of  Joint  Stock  Companies,  in  compliance 
with  section  twenty-five  of  tne  Cos.  Act,  1867,  the  co.  or  any  person  interested 
in  such  shares  or  any  of  them  may  apply  to  the  Court  for  relief,  and  the  Court, 
if  satisfied  that  Hie  omission  to  file  a  contract  or  sufficient  contract  was  acci- 
dental or  due  to  madvertence,  or  that  for  any  reason  it  is  just  and  equitable 
to  grant  relief,  maj  make  an  order  for  the  filing  with  the  registrar  of  a  suffi- 
cient contract  in  writing,  and  directing  that  on  such  contract  being  filed  within 
a  in)ecified  period  it  shall,  in  relation  to  such  shares,  operate  as  u  it  had  been 
duly  filed  with  the  registrar  aforesaid  before  tihe  issue  of  such  shares. 

**  (2)  Any  such  application  may  be  made  in  the  manner  in  which  an  appli- 
cation to  rectify  the  register  of  members  may  be  made  under  section  thirty- 
five  of  the  Cos.  Act,  1862,  and  either  before  or  after  an  order  has  been  made 
or  an  effective  resolution  has  been  passed  for  the  winding-up  of  such  co.,  and 
either  before  or  after  the  commencement  of  any  proceedings  for  enforcing  the 
liability  on  such  shares  consequent  on  the  omission  aforesaid,  and  any  such 
application  shall,  if  not  made  by  the  compan^s  be  served  on  the  company. 

*'  (3)  Any  such  order  may  be  made  on  such  terms  and  conditions  as  the 
Court  may  think  fit,  and  uie  Court  may  make  such  order  as  to  costs  as  it 
deems  proper,  and  may  direct  that  an  office  copy  of  the  order  shall  be  filed 
with  the  registrar  aforesaid,  and  the  order  shall  in  all  respects  have  full 
effect. 

"  (4)  Where  the  Court  in  any  such  case  is  satisfied  that  the  filing  of  the 
requisite  contract  would  cause  delay  or  inconvenience,  or  is  impracticable,  it 
may,  in  lieu  thereof,  direct  the  filing  of  a  memorandum  in  writmg,  in  a  form 
approved  by  the  Court,  specifying  the  consideration  for  which  the  shares  were 
issued,  and  may  direct  that  on  such  memorandum  being  filed  within  a  specified 
period  it  shall  m  relation  to  such  shares  operate  as  if  it  were  a  sufficient  con- 
tract in  writinff  within  the  meaning  of  section  twenty- five  of  l^e  Cos.  Act, 
1867,  and  had  been  duly  filed  with  the  registrar  aforesaid  before  the  issue  of 
such  shares.  The  memorandum  shall  before  the  filing  thereof  be  stamped 
with  the  same  amount  of  ad  valorem  stamp  duty  as  would  be  chargeaole 
upon  the  requisite  contract  unless  the  contract  has  been  produced  to  the 
registrar  duly  stamped,  or  unless  the  registrar  is  otherwise  satisfied  that  the 
contract  was  duly  stamped." 

By  sect.  2,  "  the  jurisdiction  by  the  Act  given  to  the  Court  is  not  by 
implication  to  curtail  or  derogate  from  its  jurisdiction  to  grant  relief  in  any 
such  case  under  section  thirty-five  of  the  Cos.  Act,  1862,  or  otherwise." 

By  sect  3,  *'  this  Act  may  be  cited  as  the  Cos.  Act,  1898,  and  shall  be  read 
with  the  Cos.  Acts,  1862  to  1893." 

In  applying  the  provisions  of  this  enactment  it  has  been  further  held,  upon 
tlM  oonstmction  of  sect.  25  of  the  Act  of  1867,  that  it  is  not  necessary  that 
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there  should  be  contained  within  the  filed  contract  a  complete  identification  of 
the  property  other  than  cash  which  is  the  consideration  giyen  for  the  shares 
therein  referred  to,  but  that  the  filed  contract  must  state  plainly  the  nature 
of  the  consideration,  and  supply  the  means  of  identification  oy  reference  to  an 
unfiled  contract  which  contains  a  full  description  of  the  consideiatian :  Bt 
African  Oold  Concessions  Co,,  Markham  and  liarter's  Casey  (1899)  1  Gh.  414; 
and  where  the  contract  recited  a  prior  agreement  for  the  sale  to  the  oo.  of 
'* certain  leasehold  messuages,  shops,  and  premises"  and  '*all  ihe  goodwill 
of  the  several  businesses  carried  on  by  the  vendor  on  the  same  respective 
premises,  together  with  all  the  machinery,  plant,  horses  and  carts,  nxtores 
and  fittings  used  in  connection  with  the  said  several  businesses  "  in  conside- 
ration of  fully  paid  shares,  it  was  held,  that  the  contract  sufficientl^r  determined 
that  payment  for  the  vendor's  shares  was  to  be  otherwise  than  in  cash,  and 
sufficiently  stated  the  nature  of  the  consideration  for  the  issue  of  the  shares : 
lie  Frost  &  Co,,  (1899)  2  Ch.  207,  0.  A. ;  (1898)  2  Ch.  556;  dissenting  from 
Re  Mavnards,  (1898)  1  Ch.  615. 

On  tne  other  hand,  it  has  been  held  that  a  statement  of  the  mere  form  or 
character  of  the  consideration,  eg,,  the  sale  to  the  co.  of  property,  the  general 
nature  of  which  does  not  appear  on  the  face  of  the  contract,  is  not  a  safiScient 
statement  of  the  ** nature  of  the  consideration":  Be  Rchert  Watson  A  Co., 
W.  N.  (99)  120;  Be  British  Columbia  EMric  Bailway^W.  N.  (99)  260;  and 
that  a  contract  is  not  sufficient  if  it  states  that  the  consideration  is  to  be  cash 
or  shares  in  the  option  of  the  directors,  and  does  not  state  that  the  optioiii  has 
been  exercised:  ^e  Jackson  ds  Co,,  (1899)  1  Ch.  348. 

Constrtiction  and  effect  of  Act  of  1898.]— It  has  been  held  that  tiie  Aci 
cannot  be  made  use  of  for  the  purpose  of  enabling  a  person  who  has  signed 
the  memorandum  of  association  to  obtain  a  decision  as  to  the  extent  of  his 
liabiKty :  Be  Jarvis  <fc  Co.,  (1899)  1  Ch.  193;  followed  in  Be  Archibald  D. 
Daimiay,  W.  N.  (1900)  152;  but  where  shares  subscribed  for  on  the 
memorandum  of  association  were  held  to  be  the  same  as  shares  subeeqnently 
applied  for  by  and  allotted  to  a  vendor  as  fully  paid  up  the  Ck>urt  ordered  the 
CO.  to  file  a  contract  which  should  operate  as  sufficient  to  satisfy  sect.  25  of 
the  Cos.  Act,  1867,  and  aa  if  it  had  been  filed  on  or  before  ihe  issue  of  the 
shares :  Be  Whitehead  &  Bros,,  Limited,  (1900)  1  Ch.  804.  The  Act  was 
intended  to  deal  with  slips  of  every  kind,  and  it  applies  where  thcEre  is  no 
written  contract  at  all,  and  also  wnere  a  contract  has  been  filed  which  is 
different  in  its  terms  from  the  one  which  the  applicant  for  relief  wished  to 
have  Gled:  Be  Tom  Tit  Cycle  Co.,  Fisher's  Case,  W,  N.  (99)  35. 

An  application  under  the  Cos.  Act,  1898,  s.  I,  for  leave  to  file  a  contract, 
or  a  memorandum  in  lieu  of  a  contract,  may  be  made  either  by  motian  or 
summons  (but  is  usually  by  motion,  see  D.  G.  F.  1177),  and  if  by  summons 
it  should  be  adjourned  to  be  heard  in  open  Court  and  not  heard  in  Gbambers, 
the  practice  on  applications  to  rectify  the  register  of  shareholders  being 
followed  in  this  respect. 

The  application,  if  made  by  shareholders,  may  be  made  by  some  only,  and 
not  necessarily  by  all,  of  the  shareholders  aifected. 

Where  a  memorandum  in  lieu  of  a  contract  is  approved  by  the  Oooii,  and 
ordered  to  be  filed  by  the  Begistrar  of  Joint  Stock  Companies  under  sob- 
sect.  4  of  sect.  1,  it  is  not  necessary  to  file  a  copy  of  the  order  aa  well  as  the 
memorandum,  but  the  memorandum  should  state  on  the  face  of  it  tliat  it  has 
been  approved  by  the  Court  and  directed  to  be  filed  by  the  order.  For  form 
of  memorandum,  see  Be  Whitefriars  Financial  Co.,  Be  Beeves  A  Son,  Limited^ 
(1899)  1  Ch.  184 ;  Form  1,  sup.  p.  2507. 

Belief  under  the  Act  may  be  refused  on  the  ground  of  matter  of  prejndice, 
although  it  does  not  amount  to  bad  faith,  or  gross  negligenoe,  or  illegal  con- 
duct on  the  part  of  the  applicant  for  relief :  Be  Boa3>urghe  Press,  Spiers  amd 
Sevan's  Case,  (1899)  1  Ch.  210  (where  relief  was  refused  in  respect  of  eliares 
issued  to  persons  in  consideration  of  their  droulating  an  inaaffident  pro- 
spectus). 

*' Inadvertence"  extends  to  the  case  of  omission  due  to  ignorance  of  the 
provisions  of  the  Act :  Be  Jackson  &  Co.,  (1899)  1  C^.  348. 

Where  there  is  no  winding-up,  applications  under  the  Act  of  1898  ehonU 
be  made  not  to  Wright,  J.,  but  to  one  of  the  other  Judges  of  the  C9i.  D. :  Ba 
British  Cokmbian,  £c.  EsMes,  Limited,  W.  N.  (99)  32. 
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Where  the  original  agreements  were  not  in  the  applicants  possession,  lie 
was  directed  to  file  copies  properly  stamped,  together  with  an  office  copy  of 
the  order :  Be  May^s  MetaU,  Limited,  68  L.  J.  Ch.  46  (where  see  copy  oraer). 

COMPAiriES  ACT,  1900,  8.  33. 

By  the  Cos.  Act,  1900  (63  &  64  Y.  c.  48),  s.  33,  sub-s.  1,  sect.  25  of  th^  Cos. 
Act,  1867,  in  common  with  other  enactments  mentioned  in  the  schedule  to  the 
Act  of  1900,  is  repealed,  and  by  sub-sect.  2  it  is  expressly  provided  that  no 
«  proceedings  xmaer  section  twenty-five  of  the  Cos.  Act,  1867,  shall  be  com- 
menced after  the  commencement  of  this  Act,"  i.e.,  Jan.  1st,  1901. 

It  has  been  presumed  by  a  learned  author  (Buckley,  App.  p.  42)  that  the 
proceedings  referred  to  in  this  sub-section  are  prooeedmgs  for  enforcing  pay- 
ments on  shares  in  cases  where  the  proceedings  could  not  succeed  if  sect.  25 
of  the  Act  of  1867  had  not  been  enacted. 

The  Cos.  Act  1898  is  not  included  in  the  schedule  to  the  Act  of  1900,  and 
sect.  36  of  that  Act  provides  that  it  may  be  cited  **  with  the  Cos.  Acts,  1862  to 
1898." 

It  would  seem  that  the  provisions  of  the  Act  of  1898  will  stiU  be  applicable 
in  cases  in  which  no  contract,  as  required  by  sect.  25  of  the  Act  of  1867,  has 
been  filed  with  respect  to  shures  issued  before  the  repeal  thereof  by  the  Act  of 
1900:  Be  BrtUUm  &  Bumey,  Limited,  (1901)  1  Ch.  637,  sup.  p.  2510. 


(rv.)— COMPANIES  ACT,  1900  (63  &  64  V.  0.  48). 

1.  Order  under  Companies  Acf,  1900,  s,  15,  for  extension  of  time 
for  Registration  of  Mortgages  and  Charges  in  the  Register  of 
Mortgages  and  Charges  kept  under  the  Companies  Act,  1900, 
s.  14  (3). 

Upon  motion,  &c.  by  ooiinsel  for  the  above-named  B.  G.  8.  and 
I.  Co.,  Ltd.,  and  the  L.  M.  I.  Oc,  Ltd.  (the  trustees  appointed  by  an 
indenture  dated  &o.,  for  securing  a  series  of  debentures  to  the  amount 
of  £ —  issued  by  the  first-named  oo.) ;  And  upon  reading  an  affidavit  of 
&c.,  filed  &c.,  and  the  exhibits  therein  referred  to  {enter  other  evidence) ; 
This  Oourt  [or,  the  Judge]  being  satisfied  that  the  omission  to  register 
the  mortgage  or  charge  contained  in  the  said  deed  and  debentures  within 
the  time  required  by  the  Ck>mpanieB  Act,  1900,  was  accidental  [^or  due  to 
inadvertence,  or  due  to  {state  some  other  sufficient  cause),  or  is  not  of  a 
nature  to  prejudice  the  position  of  creditors  or  shareholders  of  the 
above-named  co.,  or  that  on  the  grounds  of  {state  other  grounds)  it  is 
just  and  equitable  to  grant  relief] ;  Doth,  pursuant  to  the  fifteenth 
section  of  the  said  Act,  order  that  the  time  for  registration  of  the  said 
mortgage  or  charge  be  extended  imtil  the  —  day  of  — ,  19 — . — See 
Re  Booth  Cold  Storage  and  Ice  Co,,  Ltd.,  and  Re  The  Companies 
Act,  1900,  Farwell,  J.,  1  March,  1901,  A.  571 ;  W.  N.  (01)  54;  Re 
Chester  Northgate  Brewery  Co,,  Ltd,,  Cozens-Hardy,  J.,  8  March,  1901, 
A.  944. 


2.  Another  Form  in  like  case  with  Schedule. 

TJpoif  motion  &c.  {follow  Form  1 ) ;  This  Oourt  being  satisfied  that  the 
niflsioii  to  reraterthe  mortgages  or  charges  contained  in  the  de- 
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bentures  mentioned  in  the  schedule  hereto  within  the  time  required  hy 
the  Cos.  Act,  1900,  was  accidental  [or  due  to  &c.,  m  in  Form  1]; 
Doth,  pursuant  to  the  15th  section  of  the  said  Act,  order  that  the  time 
for  the  registration  of  the  said  mortgages  or  charges  be  extended  untQ 
the  —  day  of  — ,  19 — . 

The  Schedule  above  referred  to. 


Date  of  Horteaffe  Debentures 
and  of  their  Lnue. 

Number  iMued. 

DMangniahinf 
Numbers. 

r.^^ 

16  January,  1901 

22  January,  1901   

30 
20 

1  to30 

81to50    

W.  T.  D. 
W.  T.  D. 

The  Legal  and  General  Trust  and  Investment  Co.y  Ltd,^  Joyce,  J. 
29  March,  1901,  B.  1013. 


3.  Order  under  Companies  Act,  1900,  8.  16,  to  rectify  Omiaswn  or 
Mis-statement  in  Register  of  Mortgages  and  Charges  kept  under 
the  Act  of  any  Particular  with  reject  to  such  Mortgages  or 
Charges, 

Upon  motion  &o.,  by  counsel  for  the  A.  B.  C.  Co.,  Ltd.,  and  the 
C.  E.  D.  Co.,  Ltd.,  the  trustees  appointed  by  an  indenture  dated  &c.  for 
securing  a  series  of  debentures  to  the  amount  of  £ —  issued  bj  the 
first-named  co. ;  And  upon  reading  {enter  evidence)  ;  This  Court  being 
satisfied  that  the  omission  of  {state  particular  omission),  or  mis-state- 
ment that  {state  particular  mis-statement),  in  the  register  of  mortgages 
and  charges  kept  by  the  Eegistrar  of  Joint  Stock  Companies  onda 
sect.  14,  sub-sect.  3,  of  the  Companies  Act,  1900,  with  respect  to  the 
mortgage  or  charge  contained  in  the  said  deed  and  debentures  was 
accidental  [or  due  to  &c.,  see  Form  1]  ;  Doth  order  that  the  raster  of 
mortgages  and  charges  kept  under  the  Companies  Act,  190O,  s.  H, 
Bub-s.  3,  be  rectified  by  inserting  {omission)  or  by  striking  oat  (mm- 
statement),  and  by  inserting  {correct  statement). 

NOTES. 

The  provisions  of  sects.  14,  15,  16,  17  and  18  of  the  Cos.  Act,  1900,  in 
respect  to  registration  of  mortgagee  and  charges,  rectification  of  regist^  of 
mortgages  and  charges,  entry  of  satisfaction,  and  indexes  and  penalties  are 
stated  sup,  pp.  2033,  20<)4. 


(y.) — BEOTIFICATION  OF   BEOISTBB  OF   ICEUBBRS  OF  OOHPANT  BBQISmiD 
XJNDEB  THE  COMPANIES  ACT,  1862  (25  &  26  Y.  C.  89). 

1.  Order  to  rectify  Register  of  Members  of  Company  by  striking  out 
Name  of  Shareholder — "2>m«  Notice^*  to  Registrar  of  Joint 
Stock  Companies — Sects,  35  and  36. 

Upon  motion  &c.,  and  upon  hearing  counsel  for  the  applicant  A.  B., 
and  upon  reading  an  affidavit  of  &c.of  due  senrice  ol  notioeof  the  md 
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motion  at  the  regiBtered  o£Elc6  of  the  aboye-named  company,  and  the 
exhibit  "A."  in  Buch  affidavit  referred  to  [enter  the  evidence)^  This 
Court  doth  order  that  the  register  of  members  of  the  C.  D.  Co.,  Ltd., 
be  rectified  bj  striking  out  the  name  of  the  said  applicant  A.  B.  there- 
from as  the  holder  of  250  shares,  No.  —  to  No.  —  indusive,  in  the  said 
CO. ;  {if  80  ordered)  And  it  is  ordered  that  the  said  respondents  the  C.  D. 
Go.,  Ltd.,  do  repay  to  the  said  applicant  A.  B.  the  sum  of  one  hundred 
and  twenty-five  pounds  (being  the  amount  paid  by  him  in  respect  of 
the  said  shares,  No.  —  to  No.  —  both  inclusive,  in  the  said  oo.)  together 
with  interest  thereon  at  the  rate  of  —  p.  c.  per  ann.  from  the  —  day 
of  — ;  {if  so  ordered)  And  it  is  ordered  that  the  respondents  the  0.  D. 
Co.,  Ltd.,  do  pay  to  the  applicant  A.  B.  his  costs  of  this  motion  to  be 
taxed  by  the  taxing  master ;  And  it  is  ordered  that  due  notice  of  this 
rectification  be  given  to  the  Begistrar  of  Joint  Stock  Companies. 


2.  Order  in  like  Case  Rectifying  Register  of  Members  hy  striking  out 
Name  of  Shareholder  and  inserting  in  lieu  thereof  another  Name 
— Sects,  35  and  36. 

It  is  ordered  that  the  register  of  members  of  the  Defts  C.  T., 
litd.,  be  rectified  by  striking  out  the  name  of  the  Deft  H.  6.  as  a 
sihareholder  of  the  Defts  C.  T.,  Ltd.,  in  respect  of  400  fully  paid 
ordinary  shares  in  the  capital  of  the  Defts  C.  T.,  Ltd.,  and  numbered 
respectively  6262  to  5661,  both  inclusive,  and  by  inserting  in  lieu  of 
the  name  of  the  Deft  H.  S.  the  name  of  the  Pit  T.  W.  F.  as  such 
shareholder  in  respect  of  the  said  shares ;  And  it  is  ordered  that  due 
notioe  of  such  rectification  be  given  to  the  Begistrar  of  Joint  Stock 
Oompanies,  Defts  C.  T.,  Ltd.,  to  pay  Pit's  costs  of  this  action  to  be 
taxed. — Forman  v.  Curling^ s  Tannery ^  Ltd.,  Byrne,  J.,  30  April,  1901, 
A.  2221. 

NOTES. 

With  reference  to  the  "  due  notioe  "  required  to  be  given  as  above,  under 
sect  36,  the  settled  practice  of  the  Begistrar  of  Joint  Stock  Companies  since 
1862  hais  been  to  require  either  an  office  copy  of  the  order,  or  a  copy  certified 
by  the  solicitors  who  obtained  the  order  to  oe  filed  with  him. 

The  Court  under  special  circumstances  made  an  order  directing  the  co.  to 
rectify  the  register  within  four  days  from  service :  eee  Be  L,  L,  Syndicate^ 
Ltd.f  W.  N.  (01)  164.  This  order  being  disobeyed,  an  order  was  subse- 
q[ii0ntly  made  directing  a  named  person  to  make  the  rectification. 


(VI.)~BB0TinOATIOH  OP  BBOISTSB  OP  MSMBBRS  OF  COMPAirT  HOT 
BaaiSTEBSD  XTKDXB  OOMPAHDU  ACT,  1862. 

af4d  Order  rectifying  Register  of  Members  by  striking  out 
Name  qf  Shareholder, 

Dkclaxe  that  the  Pits  are  entitled  to  rectify  the  register  of  members 
of  the  Pit  Co.  by  striking  out  the  name  of  the  Deft  Co.  as  a  share- 
holder  in  rapeot  of  1,000  ordinaiy  ahaies  of  £10  each,  numbered 
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12643  to  18642,  both  inclusive ;  And  doth  order  and  adjudge  the  same 
aocordingly. — Re  Wigan  Junction  Ry,  Co.  v.  The  Great  Central  Ry. 
Co.^  Byrne,  J.,  8  June,  1901,  B.  1953. 


NOTES. 

In  the  case  of  The  Wigan  Junction  By,  y.  The  Oreai  Central  By.  Co., 
aup.,  the  Pit  CO.  not  being  registered  under  the  Cos.  Act,  1862,  the  proYi8i0na 
in  that  Act  as  to  filing  notices  of  rectification  of  register  and  other  <KX»mienta 
did  not  appl^r.  In  met  all,  or  nearly  all,  the  x^way  cos.  of  &e  United 
Ejnsdom  are  incorporated  under  special  Acts,  and  the  only  returns  to  he  made 
by  them  to  the  Begistrar  of  Joint  Stock  Companies  are  those  mentioned  in 
siBcts.  3,  8  and  10  of  the  Boilway  Cos.  Securities  Act,  1866  {28  &  29  Y.  c.  108). 
If  there  are  any  other  returns  they  would  be  made  to  me  Board  of  Trade 
(Bailway  Department). 

By  the  Railway  Cos.  Securities  Act,  1865  (28  &  29  V.  c.  108),  s.  3,  it  is 
provided  that  '*  every  railway  co.  shall,  on  or  before  the  Idth  day  of  Januaiy, 
1867,  register,  and  snaU  always  thereafter  keep  registered,  at  the  office  of  t&e 
Begistrar  of  Joint  Stock  Companies  in  England,  the  name  of  their  eecretaiy, 
accoimtant,  treasurer  or  chief  cashier,"  and  such  officer  is  in  the  Act  referred 
to  as  **  the  co*s.  registered  officer." 

By  sect.  8,  it  is  provided  that  "every  railway  co.  shall,"  every  half-year 
**  deposit "  with  such  registrar  **  a  copy  "  certified  as  therein  mentioned  "  of 
their  loan  capital  half-yearly  account. 

By  sect.  10,  it  is  provided  *  *  that  it  shall  not  be  lawful  for  any  railway  co. . . . 
to  borrow  any  money  on  mortga^^  or  bond,  or  to  issue  any  debenture  stock 
under  any  Act  of  the  present  session,  or  passed  after  the  end  of  the  half-year 
to  which  their  then  last  registered  loan  capital  half-yearly  account  relates, 
imless  and  until  they  have  first  deposited  with  "  such  registmr  "  a  statement " 
certified  as  therein  mentioned  "  specifying  the  particiuars  described  in  the 
first  schedule  to  this  Act,  Part  II." 

The  particulars  specified  in  the  first  schediile  are  (1)  the  Act  of  Parliament 
conferring  borrowing  power ;  (2)  the  amount  thereby  authorized ;  (3)  whether 
or  not  by  such  Act  the  obtaining  of  the  certificate  of  a  justice  or  sheriff,  or  the 
assent  of  a  meeting  of  the  co.,  has  been  made  a  condition  precedent  to  the 
exercise  of  the  borrowing  power ;  (4)  the  date  at  which  sudi  condition  has 
been  fulfilled. 
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CHAPTEE  LVn. 

THE  COPYHOLD  ACT,  1894 — COMPENSATION  FOE 

ENFRANCHISEMENT. 


1.  Inquhn/  in  an  Action j  whether  Enfranchisement  beneficial — 
Manorial  Title — Deeds — Payment  out  or  carrying  over  of 
Compenaatioti— 52  8f  63  V.  c.  30 ;  57  8f  68  V.  c.  46,  88.  33, 51 
—0.  Lv,  2  (11). 

Upon  the  application  &c.,  or.  This  action  coming  on  for  trial  &c., 
Let  the  following  &c. :  1.  An  inquiry  whether  it  will  be  beneficial 
for  the  troBt  estate,  in  the  pleadings  mentioned,  that  the  copyhold 
portion  thereof,  holden  of  the  manor  of  &c.,  should  be  enfranchised 
under  the  provisions  of  the  Copyhold  Act,  1894  ;  2.  And  if  so,  whether 
the  Board  of  Agriculture,  under  the  provisions  of  the  51st  section  of  the 
said  Act,  have  (i)  accepted  a  declaration,  for  the  purposes  of  the  said 
Act,  as  to  the  title  of  the  lord  of  the  said  manor,  or  (ii)  have  directed 
that  the  compensation  or  consideration  shall  be  paid  into  Court  or  to 
trustees  as  by  the  said  Act  directed,  or  (iii)  have  satisfied  themselves  of 
the  title  of  the  lord ;  3.  And  if  it  shall  appear  that  the  Board  of  Agri- 
culture hare  (i)  accepted  such  declaration,  or  (ii)  have  directed  that 
the  compensation  or  consideration  shall  be  paid  into  Court,  or  (iii)  have 
satisfied  themselves  of  such  title,  then  an  inquiry  what  sum  or  sums 
will  be  due  to  the  lord  and  steward  respectiTely  of  the  said  manor  as 
compensation  for  such  enfranchisement ;  And  Let,  upon  the  execution 
of  the  deed  or  deeds  of  enfranchisement,  by  such  person  or  persons  as 
the  said  Board  shall  require  (such  execution  to  be  certified),  the  fund 
in  Court  be  dealt  with  as  directed  in  the  payment  schedule  hereto. 

{Inter i  in  Payment  Schedule.) 


Upon  the  exeontion  of  the  deed  or 
aeeds  of  enfranohiaement  mentioned 
in  thiA  order  by  snoh  person  or  per- 
sons as  tlie  Board  of  Affrioultnre 
shall  require  being  certified : — 

Sell  soffioient  New  Consols  to  raise 
what  ahaXL  be  certified  to  be  the 
amoant  of  the  compensation  in  this 
offdw  mentioned. 


Pajpvooeeds 


£  «.  d. 


£   «.  d. 


The  person  or  persons 
to  be  certified  to  be 
entitled  to  receive 
the  same. 


Thellusson  y.  Woodford,  M.  B.,  24  Not.  1855,  B.  152. 
This  Older  has  been  redrawn  to  confona  to  B.  0.  F.  B.  and  0.  ly,  2  (11). 
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In  the  request  for  a  direction  to  receive  money  so  paid  into  Court  under 
the  Acts,  the  name  and  locality  of  the  particular  manor  is  to  be  stated :  see 
S.  0.  F.  R.,  r.  40,  and  52  &  53  V.  c.  30,  s.  11. 

2.  Consideration  Money  and  Railway  Compensation  invested  in  one 
Estate — Titk  and  Conveyance  approved  by  the  Order — Applicant 
to  supply  Deficiency — Apportionment  of  Costs — 57  Sf  68  V.  c,  46, 
i».  33—0.  Lv,  2  (11). 

Upon  the  application  &€.,  And  the  Judge  haying  approved  of  the 
purchase  of  the  freehold  hereditaments  known  as  &c.  situate  &c.,  in  the 
summons  mentioned  as  a  fit  and  proper  purchase  wherein  to  invest  the 
sum  of  £2,500  to  be  raised  as  in  the  Payment  Schedules  I.  and  II. 
hereto  mentioned ;  And  having  approved  of  the  title  to  the  said  free- 
hold hereditaments  and  an  indenture  having  been  settled  and  approved 
by  the  Judge  as  a  fit  and  proper  conveyance  of  the  said  hereditaments 
consisting  of  an  indenture  intended  to  be  made  between  A.  of  the  one 
part  and  B.  of  the  other  part  to  be  executed  as  therein  mentioned 
and  which  indenture  is  identified  by  the  signature  of  the  Master  in  the 
margin  of  the  engrossment  thereof ;  It  is  ordered  that  upon  the  due 
execution  of  the  said  indenture  by  the  said  A.  and  B.  being  respec- 
tively verified  by  affidavit  the  funds  in  Court  be  respectively  dealt  with, 
as  directed  in  the  said  Payment  Schedules  I.  and  II.  hereto  (the  funds 
therein  mentioned  being  paid  to  the  said  A.  (vendor)  towards  payment 
of  the  purchase-money  of  £2,500  in  the  summons  mentioned)  the 
applicant  by  his  solr  undertaking  to  pay  the  balance  of  such  purchase- 
money  ; — Direction  for  taxation  of  costs ; — "  And  Let  the  E.  C.  By. 
Co.  pay  a  moiety  of  the  costs  of  obtaining  this  order,  and  such  a  pro- 
portion of  the  costs  of  the  purchase  as  the  money  to  arise  by  the  sale 
of  the  £94  New  Consols  in  the  Payment  Schedule  II.  mentioned  bean 
to  the  said  sum  of  £2,500." 

Payment  Schedttle  I. 
In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order  — ,  1901. 

Re  Lord  Headley, 
Ledger  Credit.     Exp,  the  Board  of  Agriculture,  the  account  of,  &c 
Fimds  in  Court.     £1,876  New  Consols. 


PutioulJunB  of  BaymentB,  T^raiurfcn, 

Payees  andTnmafqreoiK 
or  separate  Moonnta. 

ASMMIBtB. 

or  other  operationB  ordered. 

Money. 

SeemttiM. 

Upon  the  exeoation  of  the  indenture 
of  oonveyanoe  made  between  A.  of 
the  one  part  and  B.  of  the  other 
part,  wbioh  is  identified  by  the  sig- 
nature of  Master  X.  in  the  margin 
of  the   ing^rosBment  thereof  hSsxg 
verified  by  affidaTit  :— 

Carry  over  New  Consols  to  the  Ledger 
Credit  in  2nd  column. 

JErp.  the  E.  C.  Ej. 
Co.  the  acoonnt  &o. 

.  a 

1,876    0    0 
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Payment  Sohedxtle  II. 


In  the  High  Court  of  Justice. 
Ghancery  Diyision. 


Date  of  Order  — ,  1901. 


Re, Lord  Heacttey, 

Ledger  Credit.    Exp.  the  E.  C.  Ej.  Co.,  the  account  of  '&c. 
Funds  in  Court  and  to  be  dealt  with — 
£94  New  Consols. 

£1,876  New  Consols  to  be  carried  oyer  as  directed  by  Payment 
Schedule  I. 


PuticDiAn  of  Fftymenta,  Tnuuf en, 

Payees  and  Truuf  ereee, 
or  aeparate  aoooonti. 

Amonnti. 

or  other  opentiona  ordered. 

Money. 

Securities. 

Sell  New  OodsoIb   

£  «.  d, 

•  • 

£      a.    d. 

94     0    0 

Ml  New  CoDflolB  

1,876    0    0 

« 

Out  of  proceeds  of  suoh  sales — 

Pay  one  moiety  of  costs  to  be  oertifled 
nnder  this  order. 

Pay  reeidae  of  costs  of  purohase  to  be 
certified  under  this  oxder. 

Pay  residne  of  proceeds  on  account  of 
purchase-money  of  £2,600. 

A.  of  &o.  (vmdor). 

See  Re  LordHeadley,  Y.-C.  S.,  28  Feb.  1862,  A.  640;  and  Re  Wadham 
Coll.,  V.-C.  W.,  3  June,  1858. 

This  order,  which  was  made  on  petition,  has  been  redrawn  to  conform  to 
S.  C.  F.  B.  and  to  the  present  practice  in  Chambers  under  O.  ly,  2  (11), 
under  which  this  and  the  two  following  orders  would  be  obtained  on  summons 
at  Chambers  and  not  on  petition :  see  O.  ly,  2  (11),  and  inf.  Notes  ;  see  also 
prefatory  note  to  Sub-sect.  III.,  Sect.  III.,  Chap.  LlIL,  p.  2429,  which  equally 
applies  to  these  orders.  For  order  for  payment  of  the  consideration  money  to 
a  tenant  for  life,  in  part  discharge  of  advances  by  him  to  the  trustees  of  an 
JSstate  Act,  to  enable  them  to  complete  their  contracts  for  the  purchase  of 
other  lands,  see  Re  Wyndham'e  Estate  Ad,  M.  B.,  22  June,  1861,  B.  1198. 


3.  Consideration  Money  invested  in  the  Purchase  of  Land — Title 
and  Conveyance  approved  by  the  Order — Costs — Applicants  to 
supply  Deficiency— bl  ^  58  V.  c.  46,  s.  33—0.  lv,  2  (11). 

Upok  the  application  &c.,  And  the  Judge  having  approved  &c. 
(ybllow  Form  2  doum  to  words  **  balance  of  such  purchase-money  "}— 
Pirection  to  tax  costs. 


TOL.  in. 
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{Insert  in  Payment  Schedule.) 


Upon  the  exeoation  of  the  indentiire 
of  convejanoe  made  between  A.  of 
the  one  part,  and  B.  of  the  other 
part,  whioh  is  identified  hy  the  sig- 
natoie  of  Master  X.  in  the  margin 
of  the  engrosBment  thereof,  bemg 
yerified  by  affidavit,  out  of  caah — 

Taj  oosts  to  be  taxed  under  this  order. 


Paj  residue  of  cash  on  aoooimt  of  pnr- 
ohase-monej  of  £180. 


See  Exp.  Magdalen  Coll.y  Oxford,  M.  R,'8  March,  1862. 

This  order  has  been  redrawn  to  conform  to  S.  0.  F.  B.  and  to  the  present 
practice  in  Chambers  under  0.  ly,  2  (11). 


4.  Discharge  of  an  Incumbrance — 57  &  58  F".  c.  46, 8.  33. 

TJpoK  the  application  &c.,  the  Judge  doth  order  that  the  funds  in 
Court  be  dealt  with  as  directed  in  the  payment  schedule  hereto  (tha 
sum  of  £ —  cash  therein  mentioned  being  the  total  of  the  sums  of 
£ —  &c.,  by  the  said  Paymaster-General's  certificates  appearing  to 
have  been  lodged  in  Court  for  the  enfranchisement  of  certain  copyhold 
lands  in  the  summons  mentioned  and  being  paid  to  H.  as  in  the  said 
schedule  mentioned  in  part  satisfaction  of  what  is  due  to  him  on  the 
mortgage  for  £ —  in  the  summons  mentioned. 

{Insert  in  Payment  Schedule.) 


Pay  cash, 


£    M.   d. 


£    M.   d. 


See  Re  Manor  of  Slaugham^  M.  B.,  1  July,  1861,  B.  1539. 

This  order  has  been  redrawn  to  conform  to  8.  C.  F.  B.  and  to  O.  LT, 
2  (11). 


6.  Consideration  Money  invested  in  Stock^^Interest  to  Tenant  for 

Life— 57  &  58  F.  c.  46,  s.  33. 

Upon  the  application  &c.  of  Gj-.,  lord  of  the  manor  of  IL,  and  npon 
hearing  the  solrs  for  the  applicant,  and  upon  reading  &c.,  and  three 
several  Paymaster-General's  certificates  of  lodgment,  dated  reepec* 
tively  &c.,  by  which  it  appears  that  the  following  sums  ha^e  beoi 
lodged  in  Court  to  the  credit  of  <<  Exp.  The  Boaid  of  Agricultuie  &€.," 
that  is  to  say,  the  sum  of  £ —  by  A.,  the  sum  of  £ —  by  B.,  and  tlfee 
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snm  of  £ —  by  C,  Let  the  fund  in  Court  be  dealt  with  as  directed  in 
the  fldiedule  hereto. 

{Insert  in  Payment  Schedule.) 


InTest  oaah  in  New  Consols  — ,  to 
the  ledger  credit  in  second 
oolxtmn. 


Pay  interest  as  it  aooroes  on  such 
New  Consols  during  life  of 
payee,  or  until  further  order. 


''  In  the  matter  of  Uie  Board 
of  Agriculture  Act,  18^9, 
and  in  the  matter  of  the 
trusts  of  the  will  of  B., 
the  late  lord  of  the  manor 
of  R." 

Applicant  Q-. 


£    a.  d. 


£    a,  d. 


See  Exp.  L,  of  Manor  of  Chatteris  RatMey^  V.-O.  W.,  31  May,  1862, 
A.  1120. 

This  order  has  been  redrawn  to  conform  to  S.  C.  P.  B.  and  0.  LY, 
2  m). 

For  order  for  payment  of  the  costs,  the  expense  of  efi^tin^  enfranchise- 
ments,  and  the  succession  duty,  out  of  fund  in  Court,  and  for  inyestment  of 
the  residue,  and  payment  of  the  interest  to  a  tenant  for  life,  see  Re  Sir  J. 
Lombe'a  EtAaU,  Y.-C.  K.,  28  May,  1861. 

For  order  for  inquiry  whether  any  fines  would  have  become  due,  nursuant 
to  21  ft  22  Y.  c.  94,  s.  6,  from  copyholders  admitted  prior  to  1  July,  1853, 
to  copyholds  taken  by  a  railway  co.,  and  whether  the  petitioner,  as  tenant 
for  life,  was  entitled  to  such  fines,  and,  if  so,  what  proportion  of  the  com.- 
pensation  paid  in  by  the  co.  represented  the  same,  see  Re  Sir  T.  M,  WiUon'e 
jSeiate,  Form  7,  eup.  p.  2420. 

For  form  of  application  for  inyestment  of  money  paid  in,  see  D.  C.  F.  1146. 


NOTES. 

Under  the  Board  of  Agriculture  Act,  1889  (62  &  53  Y.  c.  30),  the  powers 
formerly  yested  in  the  Copyhold  Commrs  and  the  Land  OommHB,  as  successors 
to  the  Copyhold  Commrs,  are  now  yested  in  the  Board  of  Agrionlture. 

By  the  Copyhold  Act,  1894  (57  &  58  Y.  c.  46),  s.  26,  sub.-s.  1,  money  pay* 
able  under  this  Act  as  the  compensation  or  consideration  for  an  enfranchise- 
ment may,  subject  to  the  other  proyisions  of  the  Act,  be  paid  to  the  lord  for 
the  time  oeing.  Pxx)yided  that  where  any  money  is  payaole  in  pursaance  of 
the  section  to  a  lord  haying  only  a  limited  estate  or  interest  in  the  manor, 
the  Board  of  Agriculture,  (a)  if  the  money  exceeds  the  sum  of  twenty  poimds 
for  all  the  enfranchisements  m  the  manor,  shall  direct  it  to  be  paid  into  Comt 
or  to  trustees  in  manner  proyided  by  this  Act ;  and  (b)  if  the  money  does  not 
exceed  the  sum  of  twenty  pounds  for  all  the  enfranchisements  in  the  manor, 
may  direct  it  either  to  be  paid  in  manner  aforesaid,  or  to  be  retained  by  the 
lord  for  his  own  use,  as  in  their  discretion  they  think  fit. 

By  sub-sect.  2,  if  a  lord  refuses  to  accept  any  money  payable  to  Kim  under 
the  section,  the  money  is  to  be  paid  into  Ck>urt  or  to  trustees'  in  manner  pro- 
vided by  this  Act. 

By  sect.  32,  sub-sect  1,  where  money  is  directed  by  or  in  pursuance  of  the 
Act  to  be  paid  into  Court,  it  is  to  be  paid  into  the  High  Couix  in  manner  pro- 
yided by  rules  of  Court  to  an  accoimt  ex  parte  the  Board  of  Amculture. 

By  sub-sect.  2,  where  money  is  directed  by  the  Act  to  be  paid  to  trustees,  it 
10  to  be  jMud  (a)  if  there  are  any  trustees  acting  under  a  settlement 
under  which  the  lord  or  owner  of  the  manor  or  rent-charge  in  respect  of 
which  the  money  arises  deriyes  his  estate  or  interest  in  the  manor  or 
Tent-chaxge,  then  to  these  trustees  or  to  such  one  or  more  of  them  as  the 

7z2 


2622  Copyhold  Act^  1894.  [chap.  Lvn. 

Board  of  Agriculture  direct ;  and  (b)  in  ^ny  other  case  to  trustees  appointed 
by  the  Board  of  Agriculture. 

By  sub-sect.  3,  where  money  may,  under  the  provisionfi  of  the  Act,  be  paid 
either  into  Court  or  to  trustees,  it  may  be  paid  either  into  Court  or  to  trustees 
at  the  option  (where  the  money  arises  in  respect  of  an  enfranchisement)  of 
the  lord  for  the  time  being. 

By  tiiie  Supreme  Court  Fund  Rules,  1894,  r.  40,  **  money  lodged  in  Comt 
in  the  Chancery  Division  pursuant  to  the  Copyhold  Acts  shall  be  placed  in  the 
books  at  the  pay-oflSce  to  the  credit  of  •  Ex  parte  the  Board  of  Aeri- 
culture,*  and  of  the  particular  manor  in  respect  of  which  the  money  shall  be 
so  paid  in ;  and  in  the  request  for  a  direction  for  the  lodgment  the  name  and 
locality  of  such  particular  manor  shall  be  stated." 

By  sect  33  of  the  Copyhold  Act,  1894,  sub-sect.  1,  **  where,  in  pur- 
suance of  the  Act,  any  money  in  respect  of  an  enfranchisement  or  the  re- 
demption or  sale  of  a  rent-cliarge  is  paid  into  Court  or  to  trustees,  the  money 
shall  when  paid  into  Court  be  applied  under  the  direction  of  the  Court,  and 
when  paid  to  trustees  be  apj)lie(d,  subject  to  the  consent  of  the  Board  of 
Agriculture,  by  the  trustees,  m  one,  or  partiy  in  one  and  partly  in  another  or 
otiaers,  of  the  following  modes  of  application  or  investment,  tmit  is  to  say : 

*'  (a)  in  the  purchase  or  redemption  of  the  land  tax  or  in  or  towards  the 
discharge  of  any  incumbrance  affecting  the  manor  or  the  rent-chaige  or  other 
hereditaments  settled  with  the  manor  or  rent-charge  to  the  same  or  the  Uko 
uses  or  trusts ;  or 


*'  (b)  in  the  purchase  of  land ;  or 


[c)  in  investment  in  two  and  three-quarters  per  centum  consolidated 
stock  or  in  Government  or  real  securities,  or  in  any  of  the  investments  in 
which  trustees  are  for  the  time  being  authorized  b^  law  to  invest ;  or 

**(d)  in  payment  to  any  person  who  would,  if  the  enfranchisement  or 
redemption  or  sale  had  not  taken  place,  be  absolutely  entitied  to  the  manor 
or  the  rent-charge  respectively.'* 

By  sub-sect.  2,  *4and  purchased  under  this  section  shall  be  conreyed  to 
the  uses,  on  the  trusts,  and  subject  to  the  powers  and  provisions  which  are  or 
would  but  for  the  enfranchisement  or  redemption  or  sale  be  subsisting  in  the 
manor  or  rent-charge,  as  the  case  may  be,  or  as  near  thereto  as  circumstances 
permit." 

By  sub-sect.  3,  **  the  income  of  an  investment  under  this  section  shall  be 
paid  to  the  person  who  is  or  would  but  for  tiiie  enfrandusement  be  entitled  to 
the  rents  and  profits  of  the  manor,  or  would  but  for  the  redemption  or  sale  be 
entitled  to  the  rent-char^,  as  the  case  may  be." 

By  sub-sect.  4,  "  an  mvestment  or  other  application  of  money  in  Comt 
under  this  section  shall  be  made  on  the  application  of  the  person  who  would 
lor  the  time  being  be  entitled  to  the  income  of  an  investment  of  the  money.*' 

By  the  Copyhold  Act,  1894,  s.  51,  sub-s.  1,  before  any  enfranehisement 
imder  the  Act,  the  Board  of  Agriculture  may,  if  they  think  fit,  reauipe  the 
lord  or  his  steward  to  make  a  statutory  declaration  in  such  form  as  tne  Bcaxd 
direct,  stating  who  are  the  persons  for  the  time  being  filling  the  characteT  as 
acting  in  the  capacity  of  lord,  the  nature  and  extent  of  the  estate  and  interest 
of  the  lord  in  the  manor,  and  the  date  and  short  {>articulars  of  the  deed,  will, 
or  other  instrument  under  which  he  claims  or  derives  the  title,  and  the  name 
and  style  of  the  person  in  whose  name  the  court  of  the  manor  was  last  holden, 
and  the  date  of  the  holding  of  that  court,  and  the  incumbrances,  if  any, 
affecting  the  manor,  and  the  Board  may  accept  a  declaration  made  under  the 
section  for  the  purposes  of  the  Act ;  and  by  sub-sect.  2,  if  the  lord  or  his 
steward  does  not  make  a  declaration  which  he  is  required  to  make  in  pnmi- 
ance  of  this  section,  or  if,  in  the  opinion  of  the  Board,  the  declaiation  does 
not  fully  and  truly  disclose  all  the  necessary  particulars,  or  if  the  lord  refuses 
to  ^ve  any  evidence  which  the  Board  think  proper  and  necessary  to  show  a 
satisfactory  primd  facie  title  in  the  lord,  or  if  the  Board  think  that  the  in- 
cumbrancers should  be  protected,  the  Board  may,  if  they  think  the  justice  of 
the  case  requires  it,  direct  the  compensation  or  consideration,  wh^  it  is  a 
gross  sum,  to  be  paid  into  Court  or  to  trustees  in  manner  directed  by  the  Act. 

By  sect.  53,  suo-sect.  1,  if  any  objection  is  made  or  question  arises  in  tibs 
course  of  the  valuation  in  a  compulsory  enfranchisement  under  the  Act  ia 
relation  to  any  alleeed  custom,  or  the  evidence  thereof,  or  any  matbev  <^  law 
or  fact  material  to  tne  valuation  or  arising  on  the  enfranchisement,  the  loid 
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or  tenant  may  require,  in  writing,  that  the  question  be  referred  to  the  Board 
of  Agriculture,  and  the  Board  shall  inquire  into  and  decide  the  question,  and 
their  decision  is,  subject  to  the  appeal  provided  by  the  section,  to  be  final. 
Sub-sect.  2 :  eitiier  party  may  appeal  to  the  High  Court  by  way  of  special 
case  from  a  decision  of  the  Board  on  a  matter  of  law,  subject  to  the  following 
proyisions,  that  is  to  say :  (a)  an  application  to  state  a  case  must  be  made 
to  the  Board  within  twenty-eight  days  after  the  decision  appealed  from; 
^b)  the  person  applying  for  the  case  must  give  to  the  other  party  to  the 
inquiry  not  less  than  fourteen  days'  previous  notice  in  writing  of  the  mtended 
anplication ;  (c)  the  case  shall,  if  the  parties  di£fer,  be  settled  by  the  Board ; 
(d)  The  judgment  of  the  Oourt  on  a  special  case  shall  be  final  and  binding  on 
the  parties  and  on  the  Board. 

licclesiastical  copyholds  may  also,  by  the  Episcopal  and  Capitular  Estates 
Act,  1851  (14  &  15  y.  c.  104),  ss.  1,  6,  be  ennunchised  under  the  Copyhold 
Acts ;  and  all  moneys  payable  on  such  enfranchisements  are  to  be  paid  to  the 
Ecclesiastical  Commrs,  and  applied  by  them  in  the  purchase  of  other  lands, 
as  provided  in  14  &  15  Y.  c.  104 ;  and  by  sect.  75  of  the  Copyhold  Act,  1894, 
these  provisions  are  preserved  in  respect  to  any  enfranchisements  under  that 
Act  wiiich  it  appears  to  the  Board  of  Agriculture  might  have  been  made 
under  the  Act  oi  1851  or  any  amending  Act.  But  where  the  ecclesiastical 
interest  is  reversionary  only,  the  consideration,  if  it  is  a  gross  sum,  is  to  be 
paid  into  Court  or  to  trustees  and  applied  accordingly  until  the  time  when  the 
reversion  would  have  come  into  possession. 

By  O.  LY,  2(11),  applications  under  the  Copyhold  Acts  respecting  funds 
in  Court  are  to  be  maae  by  summons  at  Chambers,  and  the  Copyhold  Commrs 
^now  the  Board  of  Agriculture)  are  not  to  be  served  with  the  summons  unless 
the  Judge  so  direct. 

Such  money  is  within  the  exceptions  of  S.  C.  F.  B.,  r.  77,  as  to  the  placing 
of  money  in  Court  on  deposit. 

The  provisions  of  the  Copyhold  Acts,  1852  and  1858,  do  not  apply  to  a 
purchase  of  copyholds  by  a  railway  co.  under  the  L.  C.  C.  Act,  s.  95,  so  as  to 
entitle  the  lora  for  his  own  absolute  use  (as  incident  to  his  life  estate  and 
against  the  remaindermen)  to  the  fines  in  respect  of  admittance  directed  by 
the  Act  of  1858,  s.  6,  to  be  paid  by  the  tenants  as  a  condition  of  obtaining 
enfranchisement :  Be  Wiho7i\  Estate,  1  J.  ft  H.  619;  3  D.  J.  &  S.  410. 

As  to  enfranchisements  by  the  Commrs  (now  the  Board  of  Agriculture), 
Bee  Scriven  on  Copyholds,  7th  ed.,  pp.  326  et  seq, ;  Elton,  pp.  365  seq, ;  and  as 
to  enfranchisement  imder  tiiie  Lands  Clauses  Acts,  v.  sup.  p.  2437. 
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CHAPTER  LVin. 

DEFENCE  ACTS. 


1 .  Compematian  applied  in  recouping  Tenant  in  Tail  the  Expense  of 

providing  Steam  Engine^  &c.  to  make  good  Deficiency  of  Water 
Supply.— 6  §•  6  r.  c.  94,  ».  26 ;  23  (^  24  V.  c.  112,  m.  23,  46. 

Upon  the  application  by  summons  dated  &c.,  of  the  D.  of  W.,  and 
upon  hearing  the  solrs  for  the  applicant,  and  for  {Tru%iee9  of  54  Geo, 
III,  c.  cxli,f  and  55  Geo.  III.  c.  clxxxvi.,  creating  an  inalienable  estate 
tail,  and  for)  H.  M.'s  Principal  Secretary  of  State  for  the  War 
Department,  and  upon  reading  &c.,  whereby  it  appears  that  the 
applicant,  the  D.  of  W.,  has  expended  the  sum  of  £1,319  in  the 
erection  of  a  steam  engine,  with  suitable  machinezy  and  additional 
buildings  for  the  reception  and  proper  use  thereof,  at  the  —  Mill, 
being  part  of  the  estates  settled  by  the  said  Acts  whereof  the  appHcant 
is  tenant  in  tail,  to  make  good  the  deficiency  in  the  supply  of  water  to 
the  said  mill  occasioned  by  the  diversion  and  impounding  of  water 
through  operations  carried  on  under  the  direction  of  the  War  Depart- 
ment ;  And  the  Judge  being  of  opinion  that  the  said  steam  engine, 
machinery,  and  buildings  are  of  a  permanent  character,  it  is  ordered 
that  the  applicant,  the  D.  of  W.,  be  at  liberty  to  retain  for  his  own 
use,  in  part  satisfaction  of  the  said  sum  of  £1,319,  so  expended  hj 
him,  the  sum  of  £920  received  by  him  of  the  said  PruLcipal  Secreiaiy 
of  State,  in  dischai^  of  the  like  amount,  by  the  award  dated  &c 
awarded  as  compensation  for  the  damage  and  loss  occasioned  by  the 
said  diversion  and  impounding  of  water,  and  by  the  stoppage  of  the 
working  of  the  said  mill. — Re  D.  of  Wellington^ e  Settled  Estates^  j*v., 
M.  B.  at  Chambers,  12  Dec.  1860,  B.  2440  ;  ^S^.  C,  3  D.  F.  &  J.  13. 

2.  Compensation  laid  out  in  Stock — Income  to   Tenant  for  Life — 

Costa.— 5  Sfer.c.  94,  s.  26 ;  23  §•  24  V.  e.  112,  ss.  23,  46. 

ITfok  the  petition  of  W.  L.  T.  P.,  T.  A  T.,  and  L.  his  wife,  and  of 
E.  W.  T.  and  C.  A.  T.,  infants  by  the  said  J.  A.  T.,  their  next  friend, 
and  upon  hearing  counsel  for  the  Petrs  and  for  H.  M.'s  Principal 
Secretary  of  State  for  the  War  Department,  and  upon  readings  the 
Paymaster-General's  certificate  of  lodgment  in  Court  of  £ —  (jbein^  eatk 
lodged  by  the  Secretary  of  State  for  compensation).  Tax  the  costs,  charges 
and  expenses  of  the  Petrs,  properly  incurred  in,  about,  and  relating  to 
the  negotiation  for  canying  into  effect  and  completing  the  contract  lor 
sale  of  the  hereditaments  and  premises  in  the  petition  mentioned,  to 
the  said  Principal  Secretazy  of  State  for  the  War  Department ; 
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Let  the  fond  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto ; 
And  Let  the  costs  of  the  Petrs  of  and  consequent  upon  this  application^ 
pursuant  to  the  covenant  for  payment  thereof  contained  in  the  said 
indenture  {made  between  the  Petrs  and  the  said  Secretary),  be  taxed  by 
the  taxing  master  and  paid  by  the  said  Secretaiy  to  Petrs. 

{Insert  in  Payment  Schedule.) 

Re  Maynard^s  Trusts. 

Ledger  credit.    Exp.  An  Act,  &c.  (5  &  6  Y.  c.  94,  or  23  &  24  Y.  c.  1 12, 

or  as  the  case  may  be),  the  account  of  the  owners  of 
the  messuages  or  tenements,  numbered  &c. 
Funds  in  Oourt :  £ —  cash. 


Butienlaxs  of  Petyments,  TaaudetB,  or 

B^ees,  Traiifif ecees,  or 
Separate  AooountB. 

Amounti. 

other  Operattoiu  ordered. 

Money. 

SecuiitieB. 

Out  of  cash — 

£    8.  d. 

£    s.  d. 

Par  oostB,  oharffes  and  expflODfles  of 
Petrs  firstly  oureoted  to  be  taxed 
under  this  Older. 

Inyest  rendue  of  cash  In  Kew  Consols. 

Pay  interest  as  it  aocnies  on  sndh  New 
Consols  dazing  life  of  payee  or  until 
further  order. 

PetrT.,  wifeof  A.,  on 
her  sole  receipt. 

Re  Maynard*s  Trusts,  Y.-C.  S.,  8  Feb.  1861,  B.  199;  7  Jur.  N.  S. 
232 ;  9  W.  E.  330 ;  and  see  JSxp.  St.  John^s  Coll.,  Cambridge,  M.  B., 
6  July,  1861,  B.  2171. 

This  order  has  been  redrawn  to  suit  S.  C.  F.  B. 


3.  Form  of  Order  for  Payment  of  Deposit  in  Court  to  the  Secretary 
for  War.— 5b  8f  66  F.  c  43  {Military  Lands  Act,  1892) ;  and 
23  4r  24  V.  c.  106  {Lands  Clauses  Consolidation  Acts  Amend' 
ment  Act,  1860). 

{Title  of  Petition.) 

Exp.  His  Majesty's  Brincipal  Secretary  of  State 
for  War,  "  The  account  of  T.  E.  F." 

In  die  matter  of  the  Salisbury  Plain  Order,  1898, 

and 
In  the  matter  of  the  Military  Lands  Provisional  Orders 
Confirmation  (No.  2)  Act,  1898, 

and 
In  the  matter  of  the  Military  Lands  Acts,  1892  [to  1900], 

and 

In  the  matter  of  the  Lands  Glauses  Consolidation  Acts. 

IJFOir  the  petition  of  H.  M.'s  Principal  Secretary  of  State  for  the 
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War  Department  on  the  &c.,  preferred  unto  this  Courti  and  upon 
hearing  counsel  for  the  Petr,  And  upon  reading  the  said  petition,  aa 
order  dated  &c.,  an  affidavit  of  ^c,  filed  &c.,  of  due  serrice  of  the 
said  petition  on  the  respondent  T.  E.  F.,  in  manner  directed  by  the 
said  order  and  the  exhibits  therein  referred  to  {enter  other  evidef§ce\ 
And  the  certificate  of  the  fund,  Let  the  funds  in  Court  be  dealt  with 
as  directed  in  the  Schedule  hereto. 

{Insert  in  Payment  Schedule,) 

Re  F.,  and  Re  Salisbury  Plain  Order.     1900.    F.  048. 

Ledger  credit.    Exp,  the  Secretary  of  State  for  War,  ''  The  aooomit 

of  T.  E.  F." 


Funds  in  Court :  £1,000.    Money  on  deposit :  £15  cash. 

Flartioiilan  of  Fftyments,  Tmuf era, 

Payees  and  Transferees, 
or  separate  Aooonnts. 

or  other  OperartioiiB  ordered. 

IConef. 

Seomitiak 

Pay  money  on  deposit,  oaah,  and 
any  interest. 

H.  M.  Principal  Secretary 
of  State  for  the  War  De- 
partment. 

£  «.  d. 

£   «.   i. 

Re  Fotole,  Cozens-Hardy,  T.,  28  July,  1900,  A.  958. 


4.  Order  in  a  like  Case  shomng  Emdence  read — War  Department  to 

pay  Costs. 

{Similar  Title  to  Form  3,  mutatis  mutandis,) 

Upon  the  petition  of  H.  M.'s  Principal  Secretary  of  State  for  tlie 
War  Department  on  the  &c.,  preferred  &c.,  and  upon  hearing  counsel 
for  the  Petr  and  for  the  respondent  E.  J.  H.,  And  upon  reading  the 
said  petition,  a  Provisional  Order  made  on  the  &c.,  by  the  Secretazy 
of  State  for  War  in  exercise  of  the  powers  contained  in  the  aboT»- 
mentioned  Military  Lands  Act,  1892,  the  above-mentioned  Militaiy 
Lands  Provisional  Orders  Confirmation  (No.  2)  Act,  1898,  the  nodee 
to  treat  dated  1  Nov.  1898,  the  appointment  dated  30th  May,  1899,  of 
E.  F.  B.  F.  as  arbitrator  on  behalf  of  E.  J.  H.,  the  appointment  dated 
&c.,  of  C.  B.  as  umpire,  the  appointment  dated  &c.,  of  A.  K.  B.,  as 
valuer  of  the  said  lands  or  the  interest  therein  to  which  the  aaid 
E.  J.  H.  was  entitled,  the  valuation  dated  &c.,  of  the  said  A.  K.  B.,  a 
bond  under  the  hand  and  seal  of  the  Secretary  for  War  dated  &c.,  the 
award  dated  &c.,  of  the  said  C.  B.,  a  deed  poll  dated  &c.,  imder  the 
hand  and  seal  of  the  Secretary  for  War,  an  affidavit  of  J.  F.  0.  filed 
&c.,  and  the  exhibits  therein  referred  to  and  the  certifioate  of  tbe 
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fund ;  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto,  And  Let  the  said  respondent  E.  J.  H.  deliver  up  to  the  Petr 
H.  M.'s  Principal  Secretary  of  State  for  the  War  Department  the  said 
bond  dated  &c.,  And  Let  the  Petr,  H.  M.'s  Principal  Secretary  of 
State  for  the  War  Department  pay  to  the  respondent  E.  J.  H.  his  costs 
of  the  said  petition  to  be  taxed  by  the  taxing  master  in  case  the  parties 
differ. 

{Insert  in  Payment  Schedule,) 
Exp.  the  Secretary  of  State  for  War. 
Ledger  credit :  as  above.    ''  The  accoimt  of  E.  J.  H." 
Funds  in  Oourt :  £6,354  :  1 U,  6d,    Money  on  deposit. 


FUtionlan  of  Payments,  TnuiBferB,  or 

Payees  and  Transferees  or 
separate  Accounts. 

Amounts. 

other  OperatioDB  ordered. 

Money. 

Seourities. 

Pay  money  on  deposit  and  any 
interoBt. 

H.  M.'sprinoipal  Secretary 
of    State   for  the   War 
Department. 

£    <.  d. 

£     ».    d. 

Re  Havens,  Buckley,  J.,  20  Dec.  1900,  B.  1482. 

For  forms  of  applications  under  the  Defence  Acts,  see  D.  G.  F.  1149  et  acq. 


NOTES. 

The  purchase  of  hereditaments  required  for  nayal  or  military  puiposes  is 
now  regulated  by  the  following  Acts,  namely : — 
5  &  6  y.  c.  94,  the  Defence  Act,  1842  ; 

17  &  18  V.  c.  67,  Common,  &c.  Eights  (Ordnance)  Act,  1854  ; 

18  &  19  V.  c.  117,  Ordnance  Board  Transfer  Act,  1855 ; 

22  V.  c.  12,  Common  Eights,  &o.  (War  Department)  Act,  1859  (except 

sect.  1  which  is  repealed  by  55  &  56  V.  c  43) ; 

23  &  24  y.  c.  106,  the  Lands  Clauses  Consolidation  Acts  Amendment 

Act,  1860 ; 
23  &  24  y.  c.  112,  the  Defence  Act,  1860 ; 

26  &  27  y.  c.  65,  the  yolunteer  Act,  1863  (except  sects.  31  to  40,  which 

are  repealed  by  55  &  56  y.  c.  43}  ; 

27  &  28  y.  c.  57,  the  Admiralty  Lands  and  Works  Act,  1864 ; 

27  &  28  y.  c.  89,  the  Defence  Act  Amendment  Act,  1864 ; 

28  &  29  y.  c.  65,  an  Act  to  explain  the  Defence  Act,  1860 ; 
28  &  29  y.  c.  124,  the  Admiralty  Powers,  &c.  Act,  1865 ; 

35  &  36  y.  c.  68,  Miliiary  Forces  Localization  (Expenses)  Act,  1872 ; 

36  &  37  y.  c.  72,  Defence  Acts  Amendment  Act,  1873 ; 

48  &  49  y.  c.  36,  s.  3,  Artillery  and  Eifle  Eanges  Act,  1885  (rest  of  Act 
repealed  by  55  &  56  y.  c.  43) ; 

54  &  55  y.  c.  54,  8.  11,  Eanges  Act,  1891  (rest  of  Act  repealed). 

55  &  56  y.  o.  43,  MiUtary  Lands  Act,  1892  (which  contains  a  schedule 

repealing  certain  enactments) ; 

58  &  59  y.  c.  35,  Naval  Works  Act,  1895 ; 

59  y.  c.  6,  Naval  Works  Act,  1896 ; 

63  &  64  y.  c.  56,  Military  Lands  Act,  1900. 


2528  Defmce  Acts.  [chap.  lviu. 

Under  these  Acta  the  Secretary  for  War  (18  &  19  V.  €•  117)— who  in  all 
contracts  or  assurances  is  to  be  described  as  **  His  Majesty's  Pnncipal  Secre- 
tary of  State  for  the  War  Department,"  without  name :  s*  5)  is  empowered 
to  purchase  and  hold  lands,  &c.  required  for  barracks  or  defence  m  trust 
for  His  Majesty  (5  &  6  Y.  c.  94,  s.  9),  by  agreement^  though  the  yeodon 
are  corporations  or  persons  under  disabiuty :  sects.  10,  18 ;  or  compnl- 
sorily,  unless  the  land  is  required  for  barracks,  and  upon  such  compnlsoiy 
purchases  to  have  the  amount  of  compensation  ascertained  by  a  juiy: 
sect.  19. 

Where  any  party  is  prevented  by  absence  from  treating,  the  amomit  of 
compensation  is  to  be  ascertained  by  a  surveyor  appointed  by  two  justioes: 
23  &  24  y.  c.  112,  ss.  14,  46. 

Interests  omitted  to  be  purchased  are  subjects  for  subsequent  compensa- 
tion :  sects.  36,  46. 

Where  the  owner  is  under  disability,  or  is  not  absolutely  entitied,  or  where 
a  title  is  not  shown  within  three  months  after  notice  (23  &  24  Y.  a  112, 
ss.  22,  46),  the  compensation  is  to  be  ^id  into  Court  in  the  matter  of  the 
Acts  and  to  the  credit  of  the  persons  claiming  to  be  interested  therein :  5  &  6 
Y.  c.  94,  s.  25 ;  22  &  23  Y.  c.  21,  s.  8 ;  or,  if  the  amount  is  less  than  200/., 
the  money  may,  at  the  option  of  the  vendor,  be  paid  into  Court,  or  to  three 
trustees :  5  &  6  Y.  c.  94,  s.  25. 

Where  any  compensation  is  paid  into  Court,  a  sum  of  302.  is  (except  in 
cases  of  delay  in  deducing  a  titie)  to  be  added  to  it  as  an  equivalent  for  con- 
sequent expenses,  and  the  Secretary  for  War  is  thereupon  discharged  from 
liability ;  but  the  Court  may  allot  to  any  partial  owner,  m  respect  of  expenaes 
of  investment,  any  portion  of  the  compensation  which  it  may  deem  just: 
23  &  24  Y.  c.  112,  ss.  21,  46. 

Service  on  the  Secretary  of  State  for  War  of  applications  concenung  a 
fund  paid  in  under  the  Act  is  unnecessary:  Eo^.  Morsheady  33  B^T. 
254. 

The  Court  may  make  orders,  at  the  instance  of  any  persons  interested  in 
the  fund,  for  its  investment  in  the  public  funds,  or  in  GKivemment  or  real 
securities,  or  in  the  jjurchase  of  other  lands,  or  for  payment  of  the  principal 
or  income,  or  otherwise  concerning  the  disposition  of  the  money  or  inoome, 
or  any  part  thereof,  for  the  benefit  of  the  persons  interested,  or  for  appointmg 
any  trustees  for  any  such  purposes :  5  &  6  Y.  c.  94,  s.  26. 

Such  orders  may,  l^  the  23  &  24  Y.  c.  112,  ss.  23, 46,  be  obtained  on  smn- 
mons :  Re  D.  of  Wellington,  Form  I,  «up.  p.  2524 ;  lie  EllioU,  M.  R  at  Cham- 
bers, 23  June,  1863,  A.  1311 ;  and  O.  LY,  2  (7) ;  but  it  seems  that  this  Act 
has  not  aboli^ed  the  former  practice,  and  that  the  application  may  still  be 
made  by  petition  or  motion  under  the  5  &  6  Y.  c.  94,  s.  26  :  Exp.  Monhead, 
33  Beav.  254;  Be  Sadler's  TrusU,  Y.-O.  W.,  27  June,  1863,  B.  1576; 
Dan.  1902. 

In  He  Maynard,  Form  2,  sup,  p.  2524 ;  9  W.  B.  330,  the  costs  of  a  petition 
for  investment  in  Consols  of  money  paid  for  land  taken  before  the  paesJng 
of  the  Defence  Act,  1860,  were  allowed  against  the  Secretary  for  War,  but 
future  applications  under  the  Defence  Acts  were  directed  to  be  made  in 
Chambers. 

Funds  in  Court  have  been  paid  out  to  be  administered  by  trustees  of  wilb 
having  power  to  sell  and  give  discharges  to  purchasers :  Exp.  Morahead,  wp. ; 
Be  8mler*s  Trusts,  sup. 

Service  on  the  solr  for  the  War  Department  operates  as  service  on  the 
Secretary  for  War :  23  &  24  Y.  c.  112,  ss.  45,  46. 

In  addition  to  the  powers  of  these  Acts,  the  Secretary  for  War  may  use  the 
powers  of  the  L.  C.  0.  Acts :  23  &  24  Y.  c.  106,  s.  7 ;  17  &  18  Y.  c.  67;  and 
see  23  &  24  Y.  c.  112,  s.  29. 

Where  land  has  been  taken  under  these  Acts,  the  Secretary  for  War  k  a 
necessary  party  to  any  action  for  nuisance  com^tted  by  the  omoer  in  chana 
of  it ;  and  it  seems  that  user  for  a  hand  fide  militaiy  puipose  cannot  oe 
restrained  by  the  Court :  Hawley  v.  Steele,  6  Ch.  D.  521. 

By  the  Defence  Acts  Amendment  Act,  1873  (36  &  37  Y.  c  72),  power  is 
given  to  the  Secretary  for  War  to  sell  lands,  subject  to  conditions  as  to  their 
being  kept  free  from  obstructions. 

By  the  Defence  Act,  1860,  special  provisions  were  made  for  taking  lands 
for  uie  defence  of  Dover,  Portland,  and  tlie  royal  arsenals  and  dockyazdi,«Dd 
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for  establishing  a  central  arsenal,  and  for  these  purposes  for  keeping  lands 
free  from  builmngs. 

As  to  this  restraint  on  building,  and  that  the  owner  cannot  claim  interest 
or  compensation  for  it,  see  E.  Suffolk  v.  LewU^  1  H.  &  M.  369. 

The  Military  Lands  Act,  1892  (55  &  56  Y.  c.  43),  empowers  a  Secretary  of 
State  to  purchase  land  for  military  purposes  (see  sect.  2),  and  incorporates 
the  Lan^  Clauses  Consolidation  Act,  1845,'  with  certain  exceptions  and 
additions  and  subject  to  certain  restrictions. 

Under  the  Nayal  Works  Act,  1895  (58  &  69  V.  c.  35),  with  a  view  to  the 
purchase  of  land  in  the  United  Kingdom  for  the  purposes  of  that  Act,  or  for 
any  purpose  of  His  Majesty's  Navy,  the  Defence  Acts  have  e£fect  as  if  they 
were  re-enacted  in  the  Act  of  1895,  with  the  substitution  of  the  Admiralty  for 
a  Secretary  of  State. 


(    2530    )  [cHAP.ux. 


CHAPTER  LIX. 

NATIONAL  DEBT  ACT,  1870  (33  &  34  V.  C.  71),  SS.  51— OS- 
UNCLAIMED  STOCK  AND  DIVIDENDS. 

1.  Inquiry  as  to  Titk  to  the  Fund — Sect.  55. 

Upon  the  petition  of  S.  A.,  S.  0.  T.,  G.  C.  B.,  and  L.  C.  B.  on  tlie 
&c.,  preferred  &c.y  And  upon  hearing  counsel  for  the  Petrs,  for  H.  IL 
A.  G.,  and  for  the  Commrs  for  the  Eeduction  of  the  National  Debt, 
And  upon  reading  &c.,  Let  the  following  inquiry  be  made,  that  is  to  saj : 
Who  is  or  are  the  person  or  persons  entitled  (legally  and  beneficially)  to 
the  sum  of  (£124  :  28.  6d.)  in  the  said  petition  mentioned  now  standing 
to  the  credit  of  the  Commrs  for  the  Beduction  of  the  National  Debt 
(and  to  the  dividends  accrued  and  to  accrue  due  thereon). — ^Adjonni 
the  further  hearing  of  the  petition  in  Chambers. — Liberty  to  apply,— 
Re  Arnott,  North,  J.,  1  July,  1899,  A.  2519 ;  see  Re  Young ^  Byrne,  J., 
22  July,  1899,  B.  2786 ;  and  Exp.  Jameson,  V.-O.  B.,  25  July,  1874, 
A.  2801 ;  19  Eq.  430 ;  following  Exp.  Ram,  3  My,  &  0.  25. 


2.  Order  after  Inquiry — Tranter  of  Stock  only. 

Upon  the  application  by  summons  dated  &c.  of  S.  A.,  G.  G.  B.,  and 
L.  C.  B.,  the  surviying  Petrs  named  in  the  petition  preferred  &c.,  for 
the  further  consideration  of  the  said  petition  adjourned  by  the  orda* 
dated  &c.,  And  upon  hearing  the  solrs  for  the  applicants  and  for  the 
respondents  H.  M.  A.  G.  and  the  Commrs  for  the  Beduction  of  the 
National  Debt,  and  for  W.  S.,  J.  A.,  C.  de  0.  A.,  A.  0.  A.,  and  A.  M.  U. 
respectively  served  with  notice  of  the  said  order,  And  upon  reading 
the  said  order  and  the  Master's  certificate  dated  &c.,  Let  the  Petn 
(names)  and  the  said  A.  M.  IT.  as  legal  pers.  represve  of  the  late  Fetr 
8.  C.  T.  pay  to  H.  M.  A.  G.  and  the  Oonmirs  for  the  Beduction  ol  the 
National  Debt  their  costs  of  the  said  petition  and  of  the  inquiries 
directed  by  the  said  order  dated  &o.  and  of  this  order  to  be  taxed; 
And  Let,  upon  payment  of  the  said  costs,  the  Ace.  Gen.  or  Depotj 
Ace.  Gen.  or  Secretaxy  or  Deputy  or  Assistant  Secretary  for  the  time 
being  of  the  Governor  and  Co.  of  the  Bank  of  England  pay  the  sum 
of  (£90 :  5s.  5d.),  being  eight-elevenths  of  the  sum  of  (£124  :  2«.  6J.) 
in  the  said  petition  mentioned,  representing  thirteen  half-yearly  pay* 
ments  of  £20  annuities  for  terms  of  years  from  (Jaauaiy,  1U4)  to 
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(January,  1860)  inclusive,  formerly  standing  in  the  names  of  G.  A., 
gentleman,  deceased,  and  A.  0.,  spinster,  deceased,  both  of  &c.,  in  the 
books  of  the  Governor  and  Co.  of  the  Bank  of  England  and  afterwards 
transferred  to  the  Commrs  for  the  Beduction  of  the  National  Debt,  to 
the  said  S.  A.  as  executrix  of  the  wiQ  of  G.  C.  A.,  deceased,  the  sur- 
viving exor  of  the  will  of  G.  A.,  deceased,  the  surviving  stockholder ; 
And  Let  the  said  S.  A.  retain  the  amount  of  the  said  costs  of  H.  M. 
A.  G.  and  of  the  said  Commrs  hereinbefore  directed  to  be  paid  out  of 
the  said  sum  of  (£90  :  ds.  5d,)  when  received  by  her.  Tax  the  costs 
of  the  Fetrs  and  of  the  said  parties  served  with  notice  of  the  said 
order  of  and  incident  to  the  petition,  the  costs  of  the  Petr  S.  A.  to 
be  taxed  as  between  solr  and  client ;  And  Let  the  said  S.  A.  out  of  the 
balance  of  the  said  sum  of  (£90  :  58.  5d,)  retain  and  pay  the  amounts 
of  the  said  costs  when  taxed ;  And  Let  the  ultimate  balance  of  the 
said  sum  be  divided  into  equal  eighth  parts;  And  Let  one  of  such 
eighth  parts  be  paid  to  each  of  the  persons  named  in  the  schedule 
hereto. 

The  Schedule  above  referred  to. 

W.  S.  as  legal  pers.  represve  of  M.  E.  M.,  Petr,,  S.  A.,  widow,  as 
legal  pers.  represve  of  G.  C.  A.,  deceased,  J.  A.  as  legal  pers. 
represve  of  A.  C.  A.,  deceased,  C.  de  C.  A.  as  legal  pers.  represve 
of  C.  C.  A.,  deceased,  A.  M.  U.,  wife  of  J.  W.  U.,  as  legal  pers. 
represve  of  the  late  Petr  S..  0.  T. 

The  Petr  G.  C.  B.,  widow. 

A.C.  A. 

The  Petr  L.  C.  B. 

Ee  ArnoUj  Cozens-Hardy,  J.,  16  Nov.  1900,  A.  4120. 


8.  Order  after  Inquiry — Transfer  of  Stock  and  Payment  of  Ditidends 
to  Legal  Personal  Representatives  of  Onginal  Stockholder — 
Legal  Personal  Bspresentatives  to  lodge  same  in  Courts  and 
Order  for  Distribution  of  Fund  amongst  Persons  certified  to  be 
entitled. 

Upon  the  application  by  summons  dated  &c.  of  H.  W.  Y.  and  G.  F., 
the  Petrs  named  in  the  petition  preferred  &c.,  for  the  further  hearing 
of  the  said  petition  adjourned  by  the  order  dated  &c. ;  And  upon 
hearing  the  solrs  for  the  Petrs  and  for  H.  M.  A.  G.  and  for  the 
Commrs  for  the  Beduction  of  the  National  Debt,  and  for  A.  W.  Y., 
H.  W.  Y.,  and  F.  J.  E.,  the  exors  of  M.  Y.,  deceased,  E.  M.  H.,  the 
exor  of  I.  H.,  deceased,  H.  Kj,,  the  admor  with  will  annexed  of  estate 
of  J.  Y.,  deceased,  and  P.  M.  M.,  the  surviving  exor  of  W.  T.  Y., 
deceased,  parties  attending,  And  upon  reading  the  said  order  dated 
Ac,  the  Master's  certificate  dated  &c.,  the  letters  of  admon  of  estate 
of  n.  T.  with  will  annexed  granted  &c.  to  H.  W.  Y.,  Let  the  Petr 
H.  W.  Y.  pay  to  H.  M.  A.  G.  and  the  Commrs  for  the  Beduction  of 
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the  National  Debt  their  costs  of  this  application  and  relating  thereto 
respectiyely,  to  be  taxed  &c. ;  And  Let  thereupon  the  Ace  (3en.,  or 
Deputy  Ace.  G^n.,  or  secretary,  or  deputy,  or  assistant  secretary  im 
the  time  being  of  the  Goyemor  and  Co.  of  the  Bank  of  England,  transfer 
the  (£116  New  Consols)  representing  a  like  amount  of  (New  Four 
pounds  p.  c.  Anns)  formerly  standing  in  the  name  of  H.  T.  {deseriHn^ 
stockholder)  &o.,  afterwards  represented  by  a  like  amount  of  (Three 
pounds  ten  shillings  p.  c.  Anns),  and  then  by  a  like  amount  of  (Three 
pounds  p.  c.  Anns),  and  afterwards  transferred  to  the  Commrs  for  the 
Beduction  of  the  National  Debt,  from  the  account  of  the  said  Commrs 
to  the  Fetr  H.  W.  Y.  as  the  admor  with  the  will  annexed  of  the  estate 
of  the  said  H.  T. ;  And  Let  the  said  Ace.  Qen.,  or  Deputy  &c.,  receiye 
the  dividends  which  accrued  on  the  said  Anns  previously  to  the  transfer 
thereof  to  the  said  Commrs,  and  which  have  since  accrued,  and  any 
dividends  to  aocrue  thereon  prior  to  the  transfer  hereby  directed,  and 
on  the  receipt  thereof  pay  the  same  to  the  Fetr  H.  W.  Y.  as  audi 
admor  as  aforesaid.  Tax  as  between  solr  and  client  costs  of  this  peti- 
tion and  relating  thereto  of  the  Fetrs,  and  of  the  said  F.  M.  M., 
H.  W.  Y.,  A.  W.  Y.,  F.  J.  E.,  R.  M.  H.,  and  H.  K.  (including  in  the 
costs  of  the  Fetr  H.  W.  Y.  any  charges  and  expenses  properly  incurred 
by  him  as  admor  with  the  will  annexed  of  the  estate  of  the  said  H.  T., 
deceased,  and  not  already  taxed  or  allowed,  relating  to  the  admon  of 
the  estate  of  the  said  H.  T.,  deceased,  beyond  his  costs  of  this  petition 
both  prior  and  subsequent  to  the  presentation  of  this  petition,  and 
including  the  costs  paid  to  H.  M.  A.  G.  and  the  said  Commrs,  and  of 
his  oi:  his  solr's  correspondence  with  the  Bank  of  England  and  with 
the  solrs  of  the  Fetr  G.  F.,  and  of  obtaining  admon  of  the  estate  of 
the  said  H.  T.,  deceased,  and  including  &c.  {charges  and  expenses  of  ike 
other  Petrs) ;  And  Let  the  said  H.  W.  Y.  transfer  and  lodge  the  Baid 
fund  when  so  received  in  Court  as  directed  in  the  schedule  hereto. 
And  Let  the  same  when  so  transferred  and  lodged  as  aforesaid  be 
dealt  with  as  directed  in  the  said  schedule. — ^Liberty  to  apply. 

{Insert  in  Lodgment  and  Payment  Schedule  directions  to  lodge 
and  divide  same  amongst  persons  certified  to  he  entitled  after 
of  costs f  including  costs  paid  to  A,  G,  and  Commrs.) 

Re  Young^  Byrne,  J.,  22  June,  1900,  B.  802. 


4.  Order  after  Inquiry — Stock  standing  in  the  Name  of  a  Ihtsiee. 

Upon  the  further  hearing  of  the  petition  &c. — ^Fetr  to  pay  to  the  A.  6. 
and  Commrs  their  costs — '*  And  Let  upon  payment  of  the  said  costs  the 
Ace.  Gen.  &c.,  transfer  the  £ —  Cons,  standing  in  the  name  of  S^ 
and  afterwards  transferred  to  the  Commrs  for  the  Beduction  of  the 
National  Debt,  from  the  account  of  the  said  Commrs  into  the  name  ot  the 
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said  S.,  as  trustee  for  the  Petr,  tlie  administratrix  of  the  estate  of  J. 
deceased." — Dividends  accrued,  and  to  accrue,  to  be  paid  to  S.  as  such 
trustee. — S.  to  be  at  liberty  to  retain  his  costs,  to  be  taxed  as  between 
Bob  and  client,  out  of  the  dividends. — '^  And  Let  the  said  S.  transfer 
and  pay  the  said  anns  and  the  balance  of  the  said  dividends  to  the 
Petr  M.  as  such  administratrix  as  aforesaid." — Exp.  Jameson^  Y.-C.  B., 
20  Feb.  1875,  A.  613  ;  19  Eq.  430. 

5.  Order  for  Transfer  and  Payment  to  Second  Claimant — Sect.  60. 

[The  first  claimant  had  obtained  probate  of  the  testator's  will  by  fraud  and 
perjury,  and  had  then  obtained  a  transfer  of  the  fund  in  question  to  himself 
as  exor ;  he  had  subsequently  been  convicted  of  felony  and  transported.] 

Let  the  Petrs  J.  &c.,  the  exors  of  H.  deceased,  pay  unto  H.  M.  A.  G. 
and  the  Gommrs  for  the  Heduction  of  the  National  Pebt  their  costs  of 
this  application,  to  be  taxed  &c.,  in  case  &c. ;  And  Let  thereupon  the 
said  Conunrs,  out  of  the  stock  stcmding  in  their  names  under  the  above- 
mentioned  Act  of  Parliament,  and  out  of  the  dividends  received,  or  to 
be  hereafter  received  by  them  upon  such  stock,  transfer  to  the  Petrs  J. 
&c.,  as  such  exors  as  aforesaid,  £ —  Cons.,  and  pay  to  the  said  Petrs 
such  sum  of  money  as  would  be  equal  to  the  dividends  which  would 
have  accrued  and  become  payable  in  respect  of  £ —  Cons.,  since  the 
&c.  {date  of  last  receipt  of  dividends)  up  to  the  time  of  making  such 
transfer. — See  Exp,  JoUiffe^  M.  E.,  11  Jan.  1845,  A.  465  ;  8  Beav*  173. 

For  order  under  the  Trustee  Act,  1850,  the  Unclaimed  Stock  and  Dividends 
Acts,  and  the  Lunatic  Asylums  Act,  1853,  directing  the  Bank  officer  to  trans- 
fer stock  formerly  standing  in  the  name  of  a  pauper  limatic  (not  so  found), 
and  stock  formerly  standing  in  the  names  of  the  lunatic  and  another  person 
deceased,  and  both  afterwai^  transferred  to  the  National  Debt  Oommrs,  into 
Court  to  the  account  of  the  lunatic,  and  to  receive  and  pay  into  the  like 
aocoimt  the  dividends  due  and  to  accrue ;  and  directing  the  costs  of  the  Petrs, 
the  guardians  of  the  poor,  and  of  the  A.  G.  and  Commrs,  and  sums  already 
expended  for  tiie  lunatic's  maintenance  by  the  Petrs,  to  be  raised  and  paid, 
and  so  much  of  the  stock  to  be  from  time  to  time  sold  as  would  raise  what 
should  have  been  paid  by  the  guardians  during  the  preceding  twelve  months 
on  the  lunatic's  accoimt  to  the  Hanwell  Asylum,  and  the  produce  to  be  paid 
to  their  treasurer,  see  Re  MaHin,  Y.-C.  S.,  24  May,  1861,  B.  1178. 

Por  form  of  petition,  see  D.  C.  F.  1186. 

NOTES. 

The  law  as  to  unclaimed  stock  and  dividends  is  now  regulated  by  the 
National  Debt  Act,  1870  (33  &  34  V.  c.  71),  Part  VII.  ss.  61—68,  consolidat- 
ing and  amending  the  provisions  of  the  previous  Acts,  which  were  repealed 
by  the  Stat.  Law  Eev.  Act,  1870  (33  &  34  V.  c.  691. 

By  the  33  ft  34  V.  c.  71,  ss.  51 — 53,  all  stocx,  whereon  no  dividend  is 
claimed  for  ten  years  (except  where  payment  of  dividend  has  been  restrained 
ty  the  Court),  is  to  be  transferred  to  the  National  Debt  Commrs,  and  the 
particulars  of  such  stock  are  to  be  entered  in  a  list  to  be  kept  at  the  Bank  for 
inroection  as  therein  mentioned. 

A  person  who  carries  on  business  as  a  '*  next  of  kin  and  unclaimed  money 
a^nt,"  but  docs  not  show  that  he  bond  fide  claims  an  interest  in  any  im- 
olaimed  stock,  either  individually  or  as  representing  some  other  person,  is  not 
entitled  to  inspection  of  the  list :  Beg.  v.  Batik  of  England,  (1891)  1  Q.  B.  785. 

Bv  sect.  54,  the  dividends  on  such  stock  are  to  be  reinvested  by  the  Commrs 
In  the  purchase  of  like  stock,  and  held  by  them  for  the  public,  subject  to  the 
claims  of  the  parties  entitled  thereto. 
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By  sect.  55,  the  Governor  or  Deputy  Qoyemor  of  the  Bank  may  direct  the 
Accountant-General  or  Deputy  Accountant-General,  or  Secretary,  or  Depuhr 
or  Assistant-Secretary  of  the  Bank,  to  retransfer  any  stock  so  traDsferred, 
and  pay  the  dividends  due  thereon  to  any  person  showing  hia  right  thereto 
to  the  satisfaction  of  the  Governor  or  Deputy  (Jovemor. 

If  the  Governor  or  Deputy  Governor  is  not  satisfied  of  the  right  of  any 
person  so  claiming,  the  claimant  may  by  petition  to  the  (Chancery  Divisioii) 
state,  and  verify,  his  claim. 

The  petition  is  to  be  served  on  the  A.  G.  and  the  Commrs,  and  the  Couit 
is  to  make  such  order  thereon,  either  for  retransfer  of  the  stock  ^md  payment 
of  the  di\  idends  accrued,  or  otherwise,  and  touching  the  costs  of  the  applica- 
tion, as  may  seem  just. 

'  These  words  do  not  include  any  accumulations  of  dividends :  and  therefore 
a  claimant  establishing  his  claim  has  no  right  to  anything  more  than  a 
retransfer  of  the  stock  and  payment  of  the  unpaid  dividends :  Re  AihtMoSt 
TrusU,  8  Ch.  113. 

Where  the  stock  claimed  was,  previously  to  the  transfer,  standing  in  the 
name  of  a  trustee,  no  order  will  be  made  either  for  an  inquiry  or  for  re- 
transfer in  the  absence  of  the  trustee  or  his  represves :  Be  AahmeacTt  Trudi^ 
8  Ch.  113;  Exp.  Jameson,  19  Eq.  430,  Form  4,  sup.  p.  2532;  and  the 
beneficiaries  or  their  represves  must  also  be  before  the  Court  before  a  re- 
transfer is  directed :  Eocp^  Ram,  3  My.  &  C.  25 ;  per  James,  L.  J.,  in  Bt 
Aahmead^s  Trusts,  8  Ch.^  117 ;  and  the  retransfer  will  be  not  to  ^e  beneficiaxy 
but  to  the  trustee :  Exp,  Jameson,  sup. 

Where  the  petition  for  retransfer  has  been  heard  on  its  merits  and  dis- 
missed, a  second  petition  on  fresh  evidence  for  the  same  object  cannot  he 
presented  without  the  leave  of  the  Court:  Re  May,  28  Ch.  D.  516,  G.  A.; 
S,  a,  25  Ch.  D.  231. 

Under  identical  provisions  in  the  56  G.  HE.  c.  60  (now  repealed),  it  was 
decided  that,  where  the  title  to  the  stock  was  disputed,  the  proper  course  was 
not  to  make  the  A.  G.  and  Commrs  parties  to  a  suit  in  the  nist  instance,  bat 
to  proceed  by  petition,  when  the  Court  might  direct  an  inquiry,  or  order  a 
suit  to  be  commenced  and  the  petition  to  stand  over  for  that  purpose :  Hvui 
V.  Peacock,  6  Ha.  361 ;  Exp.  Lavell,  2  J.  &  W.  397  ;  Exp.  OilleU^  3  Madd.  28. 

The  Court  would  not,  as  a  rule,  direct  a  retransfer  without  a  previwa 
inquiry  as  to  the  persons  interested :  Re  Molony,  1  J.  &  H.  249  :  £rp. 
Bishton,  6  W.  E.  289 ;  27  L.  J.  Ch.  168 ;  except  in  clear  cases :  Be  Awry,  1 
Buss.  &  M.  356;  Exp.  Nicholl,  T.  &  B.  119;  as  where  the  applicant  was  the 
survivor  of  thi^e  persons  in  whose  names  the  stock  had  been  standing,  and 
there  was  no  proof  of  any  trust :  Exp.  Bouts,  5  Jur.  N.  S.  951 ;  28  L.  J.  CTi. 
648 ;  7  W.  B.  512.  But  in  cases  of  this  description  the  parties  interested 
would  now  apply  to  the  Bank  under  sect.  55  of  33  &  34  V.  c.  71. 

On  the  question  what  evidence  of  identity  is  to  be  produced,  see  Howard  t, 
Kay,  4  Drew.  151 ;  and  that  evidence  received  on  a  petition  under  the  Act  is 
admissible  in  subsequent  proceedings  between  a  party  to  the  petition  and  the 
Ci'own,  in  which  the  same  issue  is  raised,  see  Lawrence  v.  Mame,  4  Drew.  471 

The  practice  now  is  to  direct  payment  of  the  costs  of  the  A.  O.  and  ComniH 
as  between  party  and  party  by  the  applicant,  and  upon  such  payment  fl» 
retransfer  to  be  made :  see  Eocp,  Jameson j  19  Eq.  430,  Form  4  ;  Be  Amctt^ 
Form  2 ;  Be  Young,  Form  3,  sup.  p.  2531 ;  though  it  appears  that  formeriy 
these  costs  were  usually  directed  by  the  order  to  be  paid  out  of  the  fond* 
Exp.  Holland,  1  Ph.  379. 

By  the  33  &  34  Y.  c.  71,  s.  55,  all  other  costs  and  expenses  incurred  by  the 
A.  G.  and  Commrs  are  to  be  paid  by  the  Commrs  out  of  undaimed  dividesds. 

In  Be  Young,  sup..  Form  3,  the  Court  directed  the  retransfer  to  be  made  to 
the  legal  pers.  represve  of  iiiQ  original  stockholder,  and  directed  the  le^ 
pers.  represve  to  lodge  same  in  Court,  and  further  directed  the  distributioB 
of  the  fund  amongst  the  persons  certified  to  be  beneficially  entitled  theivto- 
By  sects.  56,  57,  the  retransfer  or  repayment  of  any  stock  or  divideodi 
exceeding  £20  to  any  claimant  is  not  to  be  made  for  three  months  after 
application  made  for  the  same,  nor  until  notice  has  been  given  by  advertise- 
ment. 

Every  such  notice  is  to  state  the  name,  residence,  and  description  oi  the 
person  m  whose  name  the  stock  stood  when  transferred  to  the  Commis,  the 
amount  of  such  stock,  the  name  of  the  claimant,  and  the  time  at  wbidi  te 
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retransfer  thereof  and  payment  of  diyidends  will  be  made,  if  no  other 
claimant  sooner  appears  and  makes  out  his  claim ;  and,  if  under  an  order  of 
the  Oonrt.  the  notice  is  to  state  the  purport  of  such  order. 

By  sect.  58,  any  person  is  enabled,  before  retransfer  or  pa;pient  of  dividend 
to  any  claimant,  to  apply  to  the  Court,  by  motion  or  petition,  to  rescind  or 
vary  any  order  made  for  retransfer  or  payment. 

Dj  sect.  69,  where  any  stock  or  diyidends  haying  been  so  retransferred  or 
paid  oyer  is  claimed  by  another  person,  the  Bank  and  their  officers  are  not  to 
oe  responsible  to  the  second  daunant,  but  he  may  haye  recourse  against  the 
person  to  whom  the  retransfer  or  payment  was  made. 

By  sect.  60,  if  a  new  cliumant  e8ta.blishes  his  title  after  retransfer  or  pay- 
nient  to  a  former  claimant,  and  is  unable  to  obtain  transfer  or  payment  from 
him,  the  Court  is,  on  the  petition  of  the  new  claimant,  yerified  as  the  Court 
requires,  to  order  the  Commrs  to  transfer  to  him  such  sum  in  stock,  and  to 
pay  him  such  sum  of  money  for  dividends,  as  the  Court  thinks  just ;  such 
tnmsfer  to  be  made  out  of  stock  Iransf erred  imder  this  part  of  the  Act,  and 
such  money  to  be  paid  out  of  diyidends  received  thereon,  &c. ;  and  see  imder 
the  corresponding  provisions  of  56  G.  m.  c.  60  (now  repealed),  ^scp.  Jolliffe, 
8  Beav.  173,  Form  5,  sup-V-  2533. 

By  sects.  61,  62,  68,  dividends  imclaimed  for  ten  years,  stock  certificates 
in  respect  of  which  no  coujwn  is  presented  for  payment  for  ten  years,  and 
unclaimed  terminable  annuities,  are  to  be  dealt  with  in  like  manner  as  nearly 
as  maybe. 

And  by  sect.  67  this  part  of  the  Act  is  extended  to  stocks,  diyidends,  &c. 
transferxed  or  paid  to  the  Commrs  imder  former  Acts. 


m.  8a 
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GENERAL    INDEX. 


Be/erences  to  the  Forms  are  printed  tktta  [456]. 


ABANDONED  APPEAL, 
costs  of,  868,  873,  874. 

ABANDONED  MOTION,  [801],  396.    See  MonoN. 
order  on,  [881]. 

ABANDONMENT, 
oontraofe,  of,  2223. 
creditor's  action,  of,  1396. 
domicile,  of,  1683,  1686. 

father,  hy,  of  right  of  control  oyer  children,  1046. 
light,  of  right  to,  573. 
trade  mark,  of,  2396,  2397. 

ABANDONMENT  OF  UNDERTAKINa, 
railway,  of,  720,  2483. 

application  of  parliamentary  deposit  on,  2483—2486. 
declarations  and  inqniries  consequent  on,  [2476,  2477,  2479]. 
tramway,  of,  2483. 

application  of  parliamentary  deposit  on,  2486,  2487. 
inqniries  m  to  interference  with  landowners  and  road  authorities, 
2479,  2480. 

ABATEMENT, 

action  or  cause,  of,  116,  116,  1396. 

none  by  marriage,  ftc,  if  cause  of  action  surriyes,  116,  888. 
annuity,  of,  in  administration,  [1648,  1644],  1646. 
ooets,  continuation  of  proceedings  for,  316. 
legacy,  of,  in  administration,  [1617,  1640—1644],  1646,  1646. 

charitable  legacies,  of,  [1866],  1350. 
marking,  in  cause  book,  150. 

paasing  and  entering  of  judgment  not  preyented  by,  190. 
plea  in,  48. 

purchase  money,  of,  inquiry  as  to,  [886]. 
specific  performance  with,  or  compensation,  [2266—2260],  2261—2264. 

aketfobs, 

of  contempt  of  Court,  inquiry  as  to,  [1055]. 
order  against,  1066,  1067,  1068. 
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ABORTIVE  TRIAL, 

order  of  isBue  after,  372. 

ABRIDaMENT, 

fair,  is  not  piracy,  678. 

ABSENCE  BEYOND  SEAS, 

efPect  of,  as  to  Statutes  of  Limitation,  1440. 
presmnpiion  of  death  from,  [1600],  1656. 

ABSENT  PARTIES,  1466,  1481,  1482,  1677.    SeeTAxruu, 

ABSTRACT  OF  TITLE, 
oostsof,  299,  810. 

inquiry  as  to,  and  objections  and  answers,  [8888],  2234. 
sale  by  Court,  on,  339,  340,  350,  351. 

ACCESS, 

infant,  to,  by  parent,  regrulated,  [1085,  1086],  1042,  1043. 
premises,  to,  undertaking  to  allow,  723. 

ACCOMMODATION  WORKS, 

enforcement  of  agreement  as  to,  2210,  2249,  [8880],  2281. 
railway  company  entitled  to  take  land  for,  713. 

ACCOUNT,  Chap.  XLIH.,  1362—1389. 

accountants.  Court  may  obtain  assistance  of,  in  taking,  824,  1361. 
accounting  party,  continuing  proceedings  against  representatiTe  of,  [IM]- 
action  iuTolying,  should  be  in  Chancery  Division,  1366  et  Meq. 
added  on  appeal,  [848]. 

additional,  directing,  in  chambers,  [198],  194,  836,  [848],  1361,  1478. 
administration  action,  usual  accounts  in,  [1890  et  teg,  ] .    See  Ammnamzn'* 
admission  in  pleadings,  sufficient  to  ground,  181,  1129,  1160,  1357* 
adoption  of,  on  behalf  of  infant,  [984,  1081,  1081],  1861. 
adoption  of  accounts  taken  in  former  action,  [1866,  1881],  1892. 
adyanoes,  of,  in  respect  of  trust  estate,  [1717]. 

to  expectant  heir,  [8841]. 

to  infant  for  necessaries,  [986]. 
affidavit,  verified  by,  329,  807,  1361. 
affidavit  of  accounting  party,  1361. 
agent,  against,  judgment  for  general  account,  [1871 — 1874],  1374 — 1379. 

SeeAoKST, 
agent,  by,  against  principal,  1376. 
agreement  as  to,  evidence  of,  1360. 

regard  had  to,  in  taking  account,  [1878]. 
allowanoet  in  taking,  1362,  1363.    See  AujawAXcna. 

commission  or  indemniiy,  by  way  of,  1378,  1379. 

just  allowances,  direction  as  to,  unnecessary,  328,  1362,  1380. 

particular  items,  account  with  directions  as  to,  [1868]. 

special,  as  to  management  of  partnership,  [8184,  8186,  SI863. 
ameliorations,  in  respect  of,  [1681]. 

annuities,  of,  in  administration  of  assets,  involves  arrears,  1478. 
annuiiy,  of  arrears  of,  [1688],  1637,  1638.    And  tee  AjnnnTT. 

on  redemption  of,  or  sale  to  raise,  [8116,  8117,  8118]. 
appeal,  added  or  varied  on,  [848]. 
appeal,  pending,  not  generally  stayed,  879. 
appropriation  of  payments,  308,  1368,  1369. 
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arbitration,  reference  of  matters  of  account  to,  416, 1362. 

architect,  again8t»  and  his  employer,  [1868],  1359,  1376,  1377. 

bailiff,  against,  1023,  1860. 

balance  of,  jodgment  for,  1366. 

bankers,  against,  oolleoting  bills,  1376. 

bankers'  books,  leave  to  inspect,  [1865],  1360. 

bankers,  custom  of,  affected  by,  1369. 

bankrupt  trostee,  against,  [1157]. 

bin  for,  when  maintainable  in  equity,  1368,  1359. 

bill  of  exchange,  of  amount  due  on,  [896,  899]. 

books,  entries  in,  evidence  by,  1359,  1360,  1383. 

breach  of  trust,  of,  procedure  to  obtain,  1126.    See  Bbbioh  of  Tbxtst. 

bribe,  of  money  received  as,  by  agent,  1377. 

bringing  in,  order  as  to,  327,  [805,  806]. 

attachment  for  defatilt,  [60],  439. 

by  referee,  [406]. 
building  contract,  inquiries  and  accounts  as  to,  [1358],  1358,  [8M8]. 

quantitiee,  builder  in  general  bound  by,  1353. 

secret  agreement  between  architect  and  employer,  1353,  1359,  1377. 
building  society,  against  treasurer  of,  1383. 

building  society,  on  foreclosure  or  redemption  of  mortgage  to,  [8181 — 8184]. 
buildings,  of  money  laid  out  on  erecting,  [1959,  8055]. 
business,  ag^ainst  managing  agent  of,  [1878]. 
business,  distinguishing  interest  from  profits  of,  [1550]. 
business,  of  profits  of,  [8888]. 
business  of  testator,  of,  [8800]. 
calls  on  shares,  of,  [8857]. 

carrying  over  funds  to  separate,  234,  246.    See  Cabbtzno  ovbb. 
certificate  of,  form  of,  1361,  1362. 
ehambers,  taken  in,  323,  328,  329. 

adjournment  of,  only  on  question  of  principle,  323. 

application  for,  322. 

directions  for,  to  be  numbered,  328. 

further  accounts  ordered  in,  [198],  194,  328,  1361,  1362. 

items  in,  to  be  numbered,  329. 

order  for,  to  be  made  by  judge  in  person,  323. 

reference  to,  when  made,  [817],  1357. 

result  of,  how  to  be  stated,  331. 
Chancery  Division,  jurisdiction  of,  in  actions  for,  1356  et  seq, 

under  new  procedure,  1356,  1367. 
and  previously,  1357  et  seq. 
charity,  of  rents  and  property  of,  [1888, 1886, 1818, 1888],  1324,  1328.    See 
Gkaxitt. 

varying,  1362. 
church,  against  contractor  for  restoration  of,  1363. 
coal  gotten,  of,  [545,  546,  574,  570],  584,  685,  1361. 

gotten  and  rendered  unworkable,  [574]. 

inadvertently  gotteo,  [577],  584. 

landing,  rents  received  for,  1364. 

wrongfully  gotten,  [570],  584,  585. 
co-defendants,  between,  1856. 
odUieries,  of  proceeds  of,  [8044]. 
commission  agent,  against,  [1878],  1376,  1378,  1379. 
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oommission,  of,  received  by  agent,  1377,  1379. 
oommon  judgment  or  order  for,  [1352]. 
Common  Law  Procedure  Act,  1854,  effect  of,  13d8. 
company,  of,  mode  of  keeping,  714. 
complicated,  jurifldiction  in  case  of,  1368. 
oonclusiye,  to  be,  with  leave  to  show  errors,  [1879]. 
ooncurrent  remedies  at  Law  and  in  Equity  under  old  praotioe,  1367  ti  Mf- 
confidential  solicitor,  against,  [1871],  1375. 
consignee,  against,  1376. 
continuance  of,  1355,  [1455]. 
contractor,  in  action  by,  [1858,  1358],  1368. 
co-owners,  between,  1361. 
co-patentees,  between,  1361. 
copies  of  work,  sold  and  unsold,  of,  [668]. 
costs,  account  including  sums  due  for,  [1871,  1885 — 1899,  1918]. 
excluding  costs  of  particular  question,  [1968]. 
against  party  denying  right  to  account,  1386. 
apportionment  of,  in  tithe  suit,  1386.    And  «v  Costs. 
of  taking  account,  adjournment  of  question  of,  usual,  except  in  simple 
cases,  1386. 
counterclaim  in  action  for,  1366,  1363. 
Court  fees  on  accounts  of  executors,  &c.,  1478. 
covenant  in  mortgage  deed,  of  amount  due  under,  [1898]. 
creditor's  action,  usual  accounts  in,  [1890 — 1894].     See  Cbbdhob's  Aono5. 
cross-examination  on,  104,  1362. 
down,  against,  397,  1376,  [1648]. 
against  agent  of,  1369. 

Statutes  of  Limitatian  applicable  to,  1369,  1370. 
current,  appropriation  of  payments  in  cases  of,  1368,  1369. 
custom  of  dealing,  effect  of,  1369,  1376,  2176. 
dealings  and  transactions,  of,  [1098,  1858,  1871,  1881,  8161,  8168,  8168, 

2168,  2169,  2178,  2188—2187]. 
debenture  holders'  action,  in,  [8088,  8085,  8080,  8088]. 
debt  of  plaintiff,  of,  [1898,  1898]. 
debts,  of,  in  general  administration  action,  [1466]. 

further  sums,  of,  received  or  paid  in  respect  of,  [1684]. 
in  creditor's  action,  [1390].    And  su  Cbxditqb's  Aonoar. 
in  action  by  mortg^agee  of  trading  partnership,  [8044]. 
debts  and  liabilities  of  company,  of,  [8044]. 
default  in  appearance,  judgment  on,  172,  1367. 
default  in  bring^g  in,  attachment  for,  [60],  439. 
defaulting  trustee,  against,  [1119—1184,  1140—1147,  1157—1168]. 
defendant,  judgment  for,  where  set-off  or  counterclaim  established,  1366. 
delivery  up  of  books  of  account,  &c.,  [1880]. 

derivative  charge  or  mortgage,  of  money  due  under,  [8055,  8078 — 8088]. 
detention,  of  damages  by  unlawful,  1362. 
directions  for,  to  be  numbered,  1365,  1366. 

directors  of  company,  liability  of,  to  account,  716, 716, 1137, 1138,  1877,  \W- 
disallowance  of  particular  items,  with,  [1858]. 
discount,  of,  allowed  to  agent,  1377. 
discovery  by  accounting  party,  87,  88,  1362,  1385. 
alleged  trustee,  by,  denying  trust,  87. 
as  to  particular  items  before  hearing,  1361,  1385. 

Vol  I,  ends  tcithp,  884  ;   Vol.  IL  with  p,  1894. 
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difloovery  by  acoountizig  party — continued, 

neoeasity  for,  formerly  gave  juriadiotiooy  1358,  1369,  1374. 

privilege,  91. 
District  Registry,  taking,  in,  177,  1362,  1367. 
dividends,  of,  received  by  steward,  [1872]. 
dower,  of,  [1546]. 

of  rents  of  land  subject  to,  [966,  Odd],  968. 
equitable  mortgagee,  of  amount  due  to,  [904S,  8048,  9046,  9048]. 
equity  and  law,  in,  distinctions  between,  under  old  practice,  1367  et  tsq. 
errors  in,  evidence  of,  1860,  1375,  1382,  1384,  1386. 
eixors  in,  leave  to  show,  [1870]. 
evidence  on  taking,  1369,  1360. 

at  hearing,  for  what  purpose  admissible,  1360. 

books  when  primdfade  evidence,  1359,  1360. 

on  taking  account  in  chambers,  1361,  1362. 

release  or  discharge,  of,  1384,  1386. 

special  directions  as  to,  1369,  [1881]. 
examination  of  accounting  party,  1362. 

notice  to  be  given  on,  1362. 
exchange,  loss  of,  allowance  for,  1363. 
execution  creditor,  against,  in  possession,  1972,  [9064],  2074. 
executor,  against,  and  his  representatives,  [1619 — 1691],  1622. 
executor  dip  «0ft  twrt,  against,  1416,  1417. 
executors  of  mortgagee,  of  amount  due  to,  [1646]. 
expenditure,  giving  credit  specially  for,  [1997]. 
expenditure,  of,  by  vendor,  in  spedfio  pexformance  action,  [9940]. 

where  purchase  set  aside,  [9800]. 
falsify,  leave  to,  given,  1369,  1360,  [1879, 1880],  1383—1386. 
falsify,  meaning  of  term,  1383. 

farms,  of  receipts  and  payments  in  carrying  on,  [1669]. 
fiduciary  relation,  Chancery  jurisdiction  in  cases  of,  1358,  1384. 

settled  account  opened  in  cases  of,  1384. 
final,  guardian  to  pass,  [1005]. 

receiver  to  pass,  [814,  816],  816. 
fines  for  admission,  &c.  of  sums  paid  for,  1958. 
foreclosure,  in  action  for,  [1896].    Se«  FosBoiiOsnAB. 
foreign  Court,  decree  for,  in,  when  no  bar,  1359. 
foreign  currency,  account  under  contract  to  pay  in,  1362. 
foreign  government,  suit  by,  against  commission  agent,  1374. 
foreign  loan,  against  agents  for,  1375. 
fraud,  jurisdiction  in  cases  of,  1359,  1375,  1384,  1386. 

opening  account  on  ground  of,  1384. 
freight  and  earnings  of  ship,  of,  [608]. 
funeral  expenses,  of,  [1890, 1466,  1991,  1988]. 
further  accounts  ordered  in  chambers,  [198],  194,  328,  1361. 
farther  eoniidtratiOB,  after  taking  account,  [1886],  1386—1389. 

in  creditor's  action,  accounts  carried  on,  [1466].   8te  Cbbdhob's  Action. 
general  account,  original  judgment  or  order,  [1868—1866],  1366—1371. 

further  condderation,  [1886],  1386— 1889. 

partnership,  of,  2174.    See  Pabxhbbsexp. 

right  to  judgment  for,  1356—1359,  1367,  1375. 
guardian,  of  receipts  of,  [998,  998]. 
hearing,  at,  Court  usually  only  directs  account  to  be  taken,  1360. 
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immediate  order  for,  imder  O.  z?,  1 .  •  172. 

improyements,  of  8iimB  expended  for,  [1706,  1800, 18S8, 1907,  9000]. 

**  inoumbruioerB,"  of  A.  and  his,  245. 

inonmbranoers,  of  sums  dne  to,  [1891, 1899, 14M,  1700, 1919]. 

on  Bale  hj  Court,  363. 
indenmiiy,  where  agent  entitled  to,  1378,  1879. 
indorsement  of  writ  with  oUum  for,  1367. 
infant,  against  bailifi  lor,  1023. 
infant,  on  behalf  of,  inquiry  as  to,  [904, 1191]. 
injunction,  incident  to,  626, 676. 

to  stay  action  at  law  for,  when  granted,  1358. 
in  part,  Court  will  not  take,  1360. 
insurance  money,  of  receipt  of,  [1068]. 
insurance  premiums,  of,  [1968]. 

interest,  allowance  of,  in  taking,  [1879],  1386—1389.    And  mm 
appropriation  of  payment  of,  1369. 
compound,  with  rests,  [1190, 1100],  1165. 

charged  by  mistake  a  ground  for  opening  account,  1884. 
damages  in  nature  of,  1387. 
express  or  implied  contract,  under,  1386. 
rate  of,  1387. 

stated  account,  on  balance  of,  1886. 
under  3  ft  4  W.  IV.  c.  42. .  1386—1388. 
interlocutory  application,  principle  of  account,  may  be  settilod  on,  1361, 

1362. 
interrogatories,  examination  of  accounting  party  by,  1862. 
Ireland,  by  Court  in,  1360. 

itams,  particular,  allowance  and  disallowance,  [1868],  1860,  1361,  1862, 
[1881]. 
appropriation  of ,  in  account,  1133,  1368,  1369. 
discoTeiy  before  hearing  as  to,  1360, 1385. 

notice  as  to,  to  be  giyen  on  cross-examination  of  accounting  party,  1361 
special  directions  as  to,  and  stated  and  settled  accounts,  1369,  [1881]. 
jewels,  of,  [9000]. 

jointure,  of  rents  and  profits  of  land  allotted  for,  [081]. 
judgment  for,  does  not  give  right  to  charging  order,  482. 

sums  receiyed  after,  1362. 
judgment-creditor,  of  money  due  to,  [9064,  9060]. 
Judicature  Acts,  remedies  at  law  and  in  equity  previously  to,  1357  H  Mf . 
judicial  trustee,  to  be  rendered  by,  1279,  1281. 
just  allowances,  direction  as  to,  unnecessary,  328,  1362. 
land  tax,  of,  [1879]. 
landing  rents,  of,  1354. 
landlord  and  tenant,  as  between,  1358. 
legacies,  of,  [1466, 1474,  1694].    See  Lbgaot. 
legatees,  of  money  receiyed  by,  [1658]. 
Uoensee  of  patent,  against,  1356,  1376. 
Limitations,  Statute  of,  when  barred  by,  1155,  1156, 1369,  1370, 1440,  1489. 

debts  barred  by,  appropriation  of  payments  to,  1368. 
maintenance,  of  rents,  &c.,  applied  for,  [998]. 
managing  agent,  by  or  against,  [1878],  1375,  1876,  [9901]. 
married  woman,  of  separate  estate  of,  [896]. 
master  and  senrant,  as  between,  [1878]. 

Vol.  L  muh  unthp.  884 ;   VoL  U.  wUkp.  1894. 
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Master's  oertifioate  of,  form  of,    1361,   1362.     And  tee  CsBTinoATE  of 


merohants,  between,  excepted  formerly  from  Statates  of  Limitatioxi,  teats 

now,  1869,  1370. 
mines,  as  to  workings  of,  [546,  546,  578,  575,  576,  578],  1364,  1387. 
mining  lease,  of  royalties  nnder,  1371. 
mistakes  and  omissions  in,  effect  of,  1384. 
money  dae  nnder  agreement,  of,  [8881]. 
money  paid,  of,  where  transaction  set  aside,  [1748]. 
moneys  reoeiYed  by  beneficiaries,  of,  [1658]. 
moneys  reoeiTed  nnder  security,  of,  [8067]. 

mortgage,  of  sums  doe  on,  [788,  1546,  1705,  1885—1889,  1918, 1915,  1916, 
1981, 1088]. 

credit  being  given  for  expenses,  [1887]. 

saccessiye  foreclosnres,  in  case  of,  [1980]. 
mortgagee,  of  snms  recelTed  by,  [1058]. 
mortgagee  bound  to  set  out,  78. 

mortgagee  concurring  in  sale,  of  amount  due  to,  [8889]. 
mortgagee  creditor,  in  action  by,  [1981,  1988]. 

mortgagee  in  possession,  against,  [1896,  1959],  1972.    See  Mortoaoke. 
'*  mutual  accounts,"  1868. 

action  involving,  should  be  in  Chancery  Division,  1368. 
neoessaries,  of  sum  advanced  for,  for  infant,  [986]. 
N#  exeat,  writ  of,  against  co-defendant  in  action  for,  1366. 
*< notwithstanding*'  release,  1386. 
numbered  in  judgment,  1366,  1366. 
occupation  rent,  of  what  is  due  for,   [1555,  1860],   1880,  [1886,   1959, 

8844]. 
official  referee,  how  taken  by,  1367. 
official  referee,  order  by,  to  bring  in,  [408]. 
omissions  in,  effect  of,  1384. 
order  directing,  form  of,  1366,  1366. 

light  to,  1367. 
outstanding  liabilities,  of,  [8160,  8184]. 
overseers,  suit  for,  by,  against  rate  collector,  1374,  [1880]. 
,  oyster  meters,  against,  1376. 
particulars  not  in  general  ordered  in  action  for,  39. 
parties  attending  taking  of ,  1361. 

partner,  deceased,  in  action  to  administer  estate  of,  [8191]. 
partners,  as  between,  binding  on  representative,  1383. 
partners,  duty  of,  to  render  accounts,  2176,  2176. 
pertaership  cases,  in,  [8161,  8166,  8168,  8169,  8178,  8188,  8184,  8900]. 

See  Fastvsbshxp. 
partnership  moneys  not  accounted  for,  of,  [588]. 
patent,  against  licensee  of,  by  aasignee  of  share,  1866. 

as  between  co-owners  of,  664,  666. 
patent,  in  action  as  to  infringement  of,  [641,  660],  663—666. 
payment  into  Court,  when  ordered  in  actum  for,  211,  1366. 
payment  of  sum  due,  order  for,  1366,  1366. 
percentage  on  profits,  of,  [8888]. 
personal  estate,  of,  in  creditor's  action,  [1890-1898, 1981,  1988]. 

come  to  hands  of  administrator  in  colony,  [1578]. 
peraonal  estate  "  not  specifically  bequeathed,'*  of,  1623. 
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personalty,  of,  dutingiiishizig  pure  from  impure,  [18M],  1336. 

pirated  work,  of  sale  of  copies  of,  [668]. 

pUuntifls,  against,  1356. 

plaintifls  having  adyerse  rights  cannet  sue  for,  1359. 

pledge,  of  money  due  on,  [1999]. 

policy,  of  premiums  paid  on,  [2067]. 

portions,  of  sums  due  for,  [1781]. 

possession,  of  oost  of  recovering,  [8060]. 

prejudice,  without,  to  particular  questions,  [788]. 

preliminary,  may  be  directed  at  any  stage,  172,  1357,  1361,  1396. 

primdfaeie  conclusive,  to  be,  1359,  [1879]. 

pzinoiple  of,  settled  on  interlocutory  application,  1361. 

privateer,  against  owners  of,  1375. 

proceedings  under  order  for,  1361,  1362. 

profits,  of, 

agent,  by,  [1878].    See  Agbnt. 

assets  in  trade,  from  employment  of,  [1160]. 

business,  of,  [1559]. 

charity  lands,  of,  [1881,  1886, 1888]. 

copyright  cases,  in,  [668],  675. 

counterfeit  mark,  from  sale  of  goods  bearing,  [685],  626. 

dower,  of  land  subject  to,  [955, 956],  958. 

infant's  land,  of,  [998]. 

interest  on,  charged,  [1878]. 

patent  cases,  in,  [641,  600],  663—665. 

secretly  made,  by  agent,  1377. 

settlement,  in  action  to  set  aside  or  enforce,  [1706,  1788^  1788]. 

trade  mark  cases,  in,  [685,  686,  688]. 
promissory  note,  of  amount  due  on,  [896]. 
promoters  of  company,  liability  of,  to  account,  1378. 
prosecution  of ,  under  judgment,  327 — 329,  1361,  1362. 
purchase-money,  of,  where  purchase  set  aside,  [8800,  8880]. 

in  action  for  specific  performance,  [8889,  8840,  8848,  8861,  8890]. 
railway  contractor,  of  sums  due  to,  [1858],  1358. 
rates,  of,  in  action  by  overseers  against  late  collector,  1374,  [1880]. 
realty,  of  proceeds  of  sale  of,  [1549]. 
rebel  government,  against  agent  of,  1374. 
receipts  and  payments,  of,  [1140,  1371,  1878,  1579,  1684]. 
receiver,  by,  [805,  806],  807—809. 

account  and  payment  by  surety  of,  [805]. 
redemption,  in  action  for,  [1088—1888],  1974,  1975,  [SOH].    S^  Rkdkxp- 

TION. 

by  devisee,  [1545]. 
referee,  how  taken  by,  418,  419. 
reference  of,  to  official  or  special  referee,  416,  1357. 
refusal  to  account,  1357. 
release,  g^eral  words  in,  effect  of,  1384,  1385. 
release,  plea  of,  without  discovery  of  accounts,  insufficient,  1383. 
release  or  discharge  with  insufficient  knowledge,  [1880],  1384,  1385. 
remitttances  from  abroad,  &c.,  of,  [1878]. 
rent-charge,  of  arrears  of,  [8118]. 
rents,  of,  against  guardian  of  infant,  [998],  1023. 
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ACCOlTST—aontiniud, 

rente  of  realty,  of,  [1878,  1466,  1467,  1646,  1728,  1860,  8167]. 

oontniot,  of  estatee  oomprued  in,  [1649]. 

oreditor*s  action,  in,  1529. 

mortgagee,  against,  [1896,  1966,  1967,  1969,  1986,  8048]. 

special,  distinguishing  periods,  [1788]. 

specific  performance,  in  action  for,  [8887,  8848,  8848,  8847,  8869]. 

trust,  in  action  for  execution  of,  [1190,  1188]. 

where  conyeyanoe  set  aside,  [8800],  2306,  2323,  [8846]. 

with  compound  interest,  [1160]. 

with  rests,  [1966,  1967]. 
rents,  profits,  and  proceeds  of  estate  received,  of,  [1099,  1706]. 
repairs,  of  sums  expended  for,  [1706,  1860, 1967,  8080]. 

in  judgment  setting  settlement  aside,  [1706]. 
rests,  with,  [1180,  1160],  1165,  [1966],  1975,  1976. 
revolutionary  government,  against,  1374,  1375. 
right  to,  generally,  1366—1359. 
royalties  under  mining  lease,  of,  [678]. 
salaried  manager,  at  suit  of,  1375. 
salary,  of  sums  due  for,  [688]. 

sale,  completed,  set  aside  on  ground  of  fraud,  where,  [8880]. 
salvage,  of  sums  received  for,  [1874]. 
secret  process,  between  co-owners,  of,  1361. 
secret  profit  by  agent,  of,  1377,  [8881]. 

separate,  carrying  over  funds  to,  232,  498,  1487,  [1444,  1446,  1490],  lol4, 
1576.    8se  CABBToro  ovss ;  Sbpabiiji  Aooouinr. 

effeot  of,  244,  245. 

title  of,  234,  244,  245. 
separate  estate,  of,  [896]. 
sequestrators,  of  money  received  by,  [466],  457. 
sequestrators  to  leave,  in  Chambers,  [468]. 
set-off,  or  counter-daim,  1356,  [1867],  1363—1368.     See  Sbt-ofv. 

judgment  for  defendant  in  case  of,  1365. 

losses,  of,  by  agent's  neglect  of  duty,  1361. 

principal  and  agent,  in  account  between,  1367,  1368. 

when  allowed  in  equity,  1366,  1367. 

winding-up  of  company,  in,  1365,  1366. 
Mttled  Meoimtt,  what  are,  1382,  1383,  2344. 

amendment  at  trial,  for  purpose  of  opening,  [41]. 

co-plaintiff  bound  by,  1477. 

custom  of  dealing,  effeot  of,  1375. 

no  discovery  as  to,  87. 

not  to  be  disturbed,  [1864],  1375,  [1879,  1880],  1382,   [2188,   8184. 

^WwV%r  !• 

opening,  1100,  1101,  [1881],  1382—1385,  2344. 

special  directions  as  to,  and  as  to  particular  items,  1381 . 
settled  funds,  of,  [1119-1188,  1788,  1789]. 
shares,  of  proceeds  of  sale  of,  [8889]. 
ship,  as  to  claims  on,  [601]. 
ship's  cargo,  of,  [1874],  1376. 
■igntng,  effect  of,  as  evidence,  1383. 

solicitor,  of  dealhigs  and  transactions  by,  [1098,  1099],  1100—1103,  1362, 
[1871],  1375,  1377,  2167.    And  em  Soxxgixob. 

money  scrivener,  acting  as,  1875. 
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ACOOTTtm—conHntied, 

Solicitor  to  Treasury,  against,  who  has  adminutered,  [1648]. 

special  oiroiiinstanoes,  Master  may  state,  without  direGtion,  1862. 

special  directions  as  to  mode  of  tsJdng,  1869,  1360,  [ISto,  1S61]. . 

spedfio  devises,  distingnishing,  [1470]. 

specific  effects  first  liable,  distingoishing,  [1566]. 

stage  of  proceedings,  may  be  ordered  at  any,  328,  1357,  1861. 

stakeholder  not  charged  with  interest,  1388. 

stated  account,  what  is,  1382. 

interest  on  balance  of,  1386. 

not  to  be  disturbed,  [I860]. 

set  aside,  [1361]. 
statement  of  accounts,  executors  ordered  to  render,  1477. 
stay  of  taking  of,  when  directed,  879. 
steward,  against,  1360,  1362,  [1878]. 
stock,  of  amount  due  in  respect  of  loan  of,  [1097]. 
stockbrokers,  against,  [1873],  1876. 
submission  to  account,  [1862],  1366,  [1466]. 

subscriptions,  of,  payable  by  member  of  buUding  society,  [2121,  2122]. 
summons  for,  1357. 

summons  to  proceed  under  order  for,  328,  1361. 
sums  actually  advanced,  of,  with  interest,  [2842]. 
sums  due  from  estate  of  testator  to  plaintiff,  [1581]. 
sums  received  after  judgment  to  be  included  in,  1362. 
surohargiBg,  meaning  of,  1383. 
iuroharging  and  ttMtjbkg,  1359,  1360,  1361,  1383—1886. 

directions  for,  1359,  1360,  [1879, 1880,  1881]. 

notice  of,  329,  1361,  1388. 

onm  probandi,  1383. 
surety,  of  sums  paid  by,  [2186].    See  SuBsnr. 
taxation,  included  in  common  order  for,  274. 
tenant  for  life,  of  sums  due  to,  [1679]. 
tenants  in  common,  between,  1354,  1360,  1361. 
tender,  after,  by  mortgagor,  [1902,  1926, 1928]. 
timber,  of,  in  action  against  steward,  [1872]. 

undertaking  to  account  for  proceeds  of  sale  of,  [1754]. 
tithes,  uncommuted,  of,  [1854].  , 

apportionment  of  costs  in  action  for  account  of,  1386. 
title  of,  234. 

length  of,  245. 

subject  to  duty,  232,  245. 
trade,  of  moneys  earned  by,  [588]. 
trade  mark,  of  profits  by  counterfeit,  [685,  686,  688]. 
transcript  of,  issue  of,  by  Paymaster,  on  request,  208,  209. 
transfer  of  action  for,  to  Ohancery  Division,  829. 
transfer  of  action  for,  to  E.  B.  D.,  not  ordered,  829. 
trial,  before,  when  ordered,  1357. 
trial  of  action  for,  by  jury,  not  ordered,  372. 
trust  fund,  of,  inquiry  as  to  adopting,  [1121]. 
trust  property,  of,  [1199,  1190,  1188].    And  eee  Trubibb. 
trustee,  charging  eeattU  que  trust  with  bonus,  settled  account  against,  opsDed, 

1384. 
Trustee  Act,  1888,  where  trustee  protected  by,  [1161]. 
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tnutees,  against,  omitting  to  oonvert  or  invest,  [1194],  1150,  1151,  1376. 

&0  Bbb^oh  ov  Tbubt  ;  Tbubtbb. 
imoonsoionable  bargain,  of  moneys  paid  under,  [8841]. 
undertaking  to  keep,  [469],  627. 
value  of  property  received,  as  to,  [9067]. 
valuer,  against,  1376. 
varied  on  appeal,  [948]. 
verification  of,  by  affidavit,  1361. 
voluminous  and  intricate,  taken  in  equity,  1368. 
▼ouehers,  not  forthooming,  special  directions  as  to,  1359. 

importance  of,  in  settlement  of  account,  1382,  1383. 

production  of,  1360,  1384. 
waiver  of,  [519,  740,  1595]. 
waste,  of,  [545,  546].    See  Waste, 
wilful  default,  when  given  on  footing  of,  194,  [1157],  1162,  1163,  1360, 

1361,  1473,  [1696,  1960,  9048].    And  see  Wmrui.  Dbpaui/t. 
winding-up,  proof  for  commission  in,  1379. 

interest  on  calls,  1388. 

proof  by  creditors,  interest,  1388. 
works,  of,  sums  due  in  respect  of,  [1859, 1858]. 

AOOOXJNTAirr, 

charges  of,  allowance  for,  299. 

Court  may  obtain  assistance  of,  324,  1361. 

inspection  of  documents  by,  [56],  80,  81. 

opinion  of,  taken  in  Chambers,  824. 

reference  to,  directed,  2168. 

scale  of  charges  of,  299. 

ACC0XJ17TANT-GENERAL.    See  OBAxaasx  Vayumbtbe. 
office  of,  abolished,  207. 

ACCUMULATION, 

charity,  for  benefit  of,  1291. 

costs  payable  out  of,  under  Settled  Land  Acts,  1816. 

Crown  entitled  to  undisposed-of  surplus,  [1649]. 

declaration  as  to  invalidity  of  direction  for,  [1596]. 

direction  for,  207,  285. 

improvements,  trust  to  expend  surplus  income  in,  [1599],  1767. 

infant,  for  benefit  of,  1013,  1014,  [1091]. 

legatee  competent  to  give  discharge,  can  require  payment  notwithstanding 

direction  for,  1477. 
portions,  for,  1786,  1787. 
gnccesaion  duty  payable  in  case  of,  241. 
transfer  of  fund  accumulated  beyond  legal  period,  [996]. 
tmst  for,  effect  of,  under  Settled  Land  Acts,  1820. 

ACKNOWLEDGMENT, 

deU,  of,  within  Statutes  of  Limitation,  895,  1370,  1439,  1941,  1942. 
deed,  of,  by  married  woman,  908,  904,  935,  986. 
deeds,  of  right  to  production  of,  under  Conveyancing  Act,  1883. 
on  sale  by  Court,  356. 
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AGQUIBSOENOE, 

MBiui  que  trust,  bj,  in  breach  of  tnut,  [1141, 114S],  1161—1153.  Ste  Bmoi 

ofTbubi. 
fraud,  amoimiing  to,  2316. 
infant,  bjr,  988,  989,  990. 
injimotion,  right  to,  when  barred  by,  626,  628,  636,  639,  636,  716,  742 

waste,  in  cases  of,  666. 
interruption  of  right,  in,  673. 
irregnilarity,  in,  281. 

married  woman,  by,  in  breach  of  trust,  1167. 
patent  or  trade  mark,  material  in  oases  of,  626,  633. 
precluding  taxation,  288. 
principal,  by,  1368. 

restrictiTecoyenant,  action  to  enforce,  barred  by,  639. 
retainer  of  solicitor  by,  1076. 

specific  performance,  when  a  defence  to  action  for,  2212,  2224. 
statutory  powers,  in  unlawful  exercise  of,  710,  716. 
Toluntary  settlement,  right  to  avoidance  of,  when  barred  by,  1708. 
waste,  material  in  cases  of,  556. 

ACT  OF  PABLIATVTENT.    And  see  PAHTJAvmar. 
form  of  entering,  as  eyidence,  [142]. 
leaye  to  trustee  to  apply  for,  [1130],  1186. 
settlement,  forming  part  of,  1814. 

ACTIO  PEE80NALI8,  116,  413,  629,  670,  2331. 

ACTION, 

account,  for,  should  be  in  Chancery  Division,  1366. 

administrator  to  defend,  and  be  indemnified,  [1686]. 

cause  of,  determination  of,  by  change  of  interest,  116. 

commenced  without  authority  by  solicitor,  139. 

compromise  of,  124 — 127.    See  Comfboioss. 

conduct  of,  [886],  327,  328,  [831],  836,  837,  [838]. 

consolidation  of,  831—837.    See  Conbolzdahoit  of  Aonov. 

costs,  for,  276.    See  Soijoitob. 

costs  of,  [846—863],  266,  267.     See  COSTB. 

discontinuance  of,  [188],  129,  130. 

diflcoyery  only,  for,  63. 

dismissal  of,  at  hearing,  [187],  139. 

for  default  in  appearance,  [136],  139. 

for  want  of  prosecution,  [134, 186],  136,  137. 
executor  to  defend,  and  be  indemnified,  [1686]. 
infant,  by  or  against,  [971—874],  974—978.    See  Ibtast. 
injunction  to  restrain  foreign  action,  [736],  737,  738. 
judgment  by  default,  to  set  aside,  139. 

married  woman,  by,  and  against,  887  ^^  seq.     See  Mah^wi^  Woiuv. 
meaning  of  term  under  Judicature  Act,  1. 
originating  summons  is  an  action,  1. 
personalis  {actio)  moritur  eumpersond,  116,  629,  670. 
petition  in,  387.    See  PKcmoN. 
proceedings  hitherto  by  bill  to  be  by,  386,  387. 
receiyer,  against,  not  to  be  brought  without  leaye,  779,  780. 
receiyer,  by,  803,  804. 
receiyer  to  bring,  [798],  806. 

-*  II  ■■■■  I  _  .  ,  ,  _  _  --  ^ 
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Nmoral  and  tnuiafer   of,   825—846.     S^  Ihfebiob  Ck>UBT;    Bbcoval; 


toit  aotdon,  [88S],  887,  861. 
restored  on  payment  of  ooete  of  day,  [188]. 
■olioitor,  by,  wiUiont  authority,  1S9,  [1078, 1074],  1076. 
■tay  of  prooeedingB  in,   [180,   181],   132—134,   831—837.    See  Stat  of 

PBO0BBD!Df€W. 

test  action  as  to  patent,  trial  of,  [048],  660. 

trial  of,  [141, 142],  147—166. 

tmstee,  leave  to,  to  bring  or  defend,  [1180]. 

ACTOR, 

injonotion  to  enforce  theatrical  engagement  by,  536. 

ADDING  PARTIES, 
amendment,  by,  144. 
no  jmiadiotion  to  add  defendant  not  directly  interested,  47. 

ADDING  TO  JUDGMENT  OR  ORDER, 

additional  aooonnts  and  inquiries,  [108],  194,  836,  [848],  1361,  1478. 

ADDRESS, 

statement  of,  in  payment  schedule,  233. 

ADEMPTION, 

of  legacy,  by  adyanoes  by  way  of  portion,  [1587],  1608,  1604,  1737,  1738. 
by  conyersion  of  property  specifically  bequeatiied,  1622. 
of  stock  of  lunatic,  1622. 

ADJOURNED  SUMMONS,  [817],  322,  323.    See  Ohambhbs  ;  SiTiacoNi. 

ADJOURNMENT, 

costs,  of  question  as  to,  184,  364,  1886. 

costs  of,  823. 

from  Chamben,  is  not  an  appeal,  322. 

further  consideration,  of,  [188,  361],  362.    See  Fubihbb  CoiramxBAnoN. 

petition,  of,  to  Chambers,  390.    And  tee  Pbhtion. 

order  on  petition  adjourned,  [886]. 
settling  judgment  or  order,  of  appointment  for,  189. 
summons,  of,  to  and  from  Chambers,  [847,  817],  322,  328. 

costs  of,  [847],  323. 
trial  of  action,  of,  148. 

ADMINISTRATION,  Chap.  YTiTV.,  1390—1693.    And  tee  Ezxoutob. 
abatement  of  legacies,  [1617,  1640—1644],  1646,  1646.     See  Lsoact. 
absent  parties,  1482,  1672,  1673,  1677. 
aeeounts  and  inquiries  in.    See  Aooottnt  ;  Ikquibt. 

Court  fees  on  taking,  1478. 

not  to  proceed  without  leaye  of  Judge  in  person,  [1468]. 

special  directions  as  to,  and  as  to  objections  to  items,  [1488]. 
accounts,  statement  of,  executors,  ftc.  ordered  to  render,  1476. 
accumulations,  declaration  as  to,  [1688]. 
additional  accounts  and  inquiries,  [188],  194,  1361,  1478. 
administrator,  judgment  at  suit  of,  [1466]. 
admission  of  assets,  [1888],  1417. 

account  against  executors  not  admitting  assets,  1484, 1486,  [1618, 1680]. 

payment  of  legacy  on,  [1478]. 

JU/ereneee  to  the  Forme  are  printed  thvt  [466]. 
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adyanoeB,  bringing,  into  hotdhpot,  [821,  1488,  1496],  1496,  [1697],  1608. 

inqniiy  as  to,  by  testator,  intestate  or  otherwise,  [1478,  147S]. 
adyertisements  for  creditors  in  action  for,  1394,  1396,  1481,  1434. 
affidavit,  proof  by,  at  bearing  of  action,  1477. 
allowances  in  accounts,  1485,  1522,   1523,  [1669],  1562.    8ef  Acocnnrr; 

Allowaitoss. 
annuities,  accounts  of,  [1686—1684],  1637—1639.    See  Annnrr. 
appeals  from  orders  made  in  action  for,  863,  864,  868,  871. 
apportionment, 

assets  of,  amongst  creditors,  [1468],  1459. 

capital  and  mcome,  between,  1505,  [1678—1686],  1687 — 1693. 

costs  of,  on  two  funds,  [1498]. 

where  there  is  a  gift  of  mixed  residue,  1515,  1516. 

purchase-money,  of,  where  part  of  estates  subject  to  distinct  mort- 
gages, [1684], 

pure  and  impure  personalty,  between,  [1890,  1884, 1886],  1350, 1351, 
[1580]. 
appropriation  of  legacy,  1486,  1487,  1488,  1514. 
assent  to  legacy,  1484—1486. 
assets,  right  of  creditor  to  follow,  1396,  1660. 

deficient,  contribution  by  specific  and  other  legatees,  [1609 — 1611]. 
costs  in  case  of,  1506,  1507. 
deficiency  raised  by  sale  or  mortgage,  [160^—1911]. 

legal  and  equitable,  1423,  1424,  1671,  1672,  1678. 
assignee  of  share,  costs  of  action  by,  1518. 
assignment  of  fund  in  Court,  notice  of,  1509. 

payment  out  of  Court  of  assigned  fund,  1509. 
attendance  in  Chambers,  costs  of,  1517,  1524. 
bankruptcy,  transfer  of  administration  proceedings  to,  828,  1466,  16Si, 

1533. 
bequest.    See  LsaAor. 
bond,  calling  in  money  due  on,  [1666]. 
building  contracts  by  intestate,  inquiry  as  to,  [1640]. 
building,  improvements  by,  inquiry  as  to,  [1666]. 
business  of  testator,  carrying  on,  [1667 — 1600],  1561 — 1563. 

SZBODTOB. 

calls  on  shares,  indemnity  against,  1528. 

eeetui  que  trusty  representation  of,  by  trustee,  1481. 

right  of,  to  sue,  1480. 
Chambers,  accounts  taken  in,  323,  328 — 331, 1357.  See  Aooouvr ; 
charges  on  estate,  special  inquiries  as  to,  [1688 — 1686]. 
charging  order  not  defeated  by  judgment  for,  493. 
cUss  inquiries,  [1669—1670],  1571—1573.    See  Jxixum. 

costs  of,  1576,  1577. 

representation  of  class  by  one  solicitor,  1518,  1519. 
classification  order,  1483. 
compromise,  inquiry  as  to,  [1664]. 

of  liability  on  bond  to  be  paid  by  instalments,  [1696]. 
concurrent  actions,  consolidation  of,  [881,  888],  835,  836. 
conduct  of  action  or  proceedings,  right  to,  1480,  1481,  1524. 

orders  as  to,  [1688],  1524. 

plaintifl  when  deprived  of,  1477,  1524. 
consolidation  of  actions  for,  835,  836,  837. 
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oonstraetion  of  will  not  decided  till  aoconnta  taken,  1477. 
contingent  liabilitieB,  proyision  for,  [1680,  1586, 1679]. 
oontnota  and  sales  bj  testator,  inquiries  and  direotions  as  to,  [1686,  1648 — 
1561]. 

oonyersion  by,  1551,  1552. 
contribution,  where  assets  deficient,  [1608,  1669—1611]. 

where  assets  marshalled,  [1668 — 1671].    And  tee  ConTBiBXjnoK. 
oonyersion,  equitable,  by  will  or  contract,  1551 — 1553. 

failure  of  purpose,  reoonyersion,  1554,  1555. 
oofts,  action,  of  defended,  by  leaye  made  costs  of  administration,  [1476]. 

apportionment  of,  on  two  funds,  [1486,  1670]. 
between  legal  and  equitable  assets,  1671. 

assets,  deficient,  in  case  of,  1506,  1507. 

assignor's,  to  be  paid  to  assignees,  [1497]. 

daim  failing,  in  case  of,  1516. 

dass  inquiries,  of,  1576,  1577. 

conduct  of  action,  where  plaintiff  depriyed  of,  1524. 

consolidation  of  actions,  on,  [881]. 

Court  fees,  1478. 

estate,  out  of,  1350,  1351,  1477,  1470,  1480,  1516,  1517,  [1666]. 

executor,  of,  1421,  [1446],  1512.    See  Execdtob. 

general  personalty,  out  of,  1513—1515,  [1669, 1667]. 

generally,  1516—1518. 

heir,  of,  1512,  1516. 

incumbered  shares,  of  mortgagees  of,  [1497],  1518,  1510. 

infant  plaintiff  entitled  in  reyersion,  where,  1517. 

lapse,  in  case  of,  1515. 

mixed  residue,  out  of,  1515. 

payment  o!,  [1489, 1480]. 

plaintiff,  of,  depriyed  of  conduct  of  proceedings,  1524. 
indemnity  to,  against  future,  1524. 

real  estate,  of  administration  and  sale  of,  1482,  1514. 

Bolidtor  and  client  or  party  and  party,  1517,  1519. 

taxation  of.    See  Taxation  of  Costs. 

"  testamentary  expenses,"  are,  1350,  1423,  1514. 

unnecessary  proceedings,  of,  1513,  1514. 
County  Court,  costs  in,  taxation  of,  in  High  Court,  259. 

jurisdiction  of,  843,  1396. 

to  grant  probate,  1397. 
creditor,  action  by,  1890—1465.    See  Cbeditob's  Aohok. 

judgment  or  order  in,  how  obtained,  1395. 

prosecution  of  judgment  giyen  to,  [1688],  1524. 

residuaiy  legatee  or  executor  preferred  to,  1524. 
creditors,  settlement  in  fraud  of,  set  aside,  [8846]. 
Crown,  action  against,  by  summons,  1479. 

liability  of,  to  refand,  1662. 
dabtt,  charge  of,  on  real  estate,  1424,  1538,  1544. 

direction  for  payment  of,  does  not  show  contrary  intention  under  17  ft 
18y.c.  113..  1540. 

inquiry  as  to,  [8478,  8488].    See  IirairzBT. 
special,  [1471]. 

interest  on,  1425,  1426,  [1448],  1458. 

liberty  to  executor  to  compound,  [1666],  1567.    And  tee  ExECinOB. 

Re/erencc9  to  the  Forme  are  printed  thus  [466]. 
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payment  of,  with  sabaeqaent  intereet,  [828]. 
priority  of,  1419—1423. 
proof  of,  1431 — 1443.    Sm  Gbbditob*b  AonoN. 
specialty  and  simple  oontraot,  by,  1421. 

no  priority  as  between,  after  Ist  January,  1870. .  1421, 1675. 
dedozations  as  to  general  bequests  and  deyises,  [1694 — ^1001].    Jtti  ^ 

Lboaoy. 
deficiency  of  assets,  contribntion  by  legatees,  [1009 — 1611]. 
raised  by  sale  or  mortgage,  [1909—1611,  1664]. 
real  estate  applied  in  case  of,  [1469, 150B]. 
delay,  leave  to  prosecute  judgment  given  to  creditor,  1477. 
deriyative  representatiyes,  accounts  against,  [1580 — 1688]. 
descriptio  pertona,  1673—1676,  [1604]. 
discharging,  varying,  or  adding  to  order,  1481. 
discretion  of  Court  as  to  ordering,  1476. 
discretion  of  trustees  not  interfered  with,  1480. 
domicile  and  lex  loci^  inquiries  as  to,  [1677 — 1668]. 

law  of,  1682—1588.    And  see  Doxzoilb. 
dower  and  election  by  widow,  [1646—1646].    See  Dowhb  ;  Elwdok. 
due  course  of  administration,  what  is,  1395,  1672. 
duty,  legacy,  payment  of,  [1494,  1600].    And  tee  JjEQAjot  Duty. 

order  of  Ck>urt  to  provide  for  legacy  and  succeflsion  duty,  239. 
election  to  take  under  or  against  will,   [1666—1691],   1592—1694.     Sei 

SxiBonoir. 
establishing  will,  1419. 
examination  of  witness  as  to  assets,  323. 
exchange,  agreement  for,  inquiry  as  to,  [1661]. 
executor,  deceased,  judgment  against,  [1680,  1681],  1522. 
executor,  on  sunmions  by,  1478 — 1480. 
executor  represents  estate  for  purposes  of,  1416,  1417,  1482. 
executors,  special  judgment  against,  1519 — 1521.    See  Exbcutob. 
exoneration,  action  by  devisee,  when  barred,  1489. 

incumbrances  created  before  testator*  s  decease,  [1636—1686]. 
personal  estate,  of,  from  debts,  [1686—1667],  1638—1541. 
Real  Estate  Charges  Acts,  under,  1539—1541. 
foreign  creditors  not  restrained  from  suing  abroad,  737. 
foreign  securities,  direction  to  continue,  [1664]. 
fraud,  allegations  of,  when  to  be  disposed  of,  1477. 
furniture,  &c.,  inventory  of,  [1614,  1616],  1623,  1624. 
further  accounts  and  inquiries,  1478. 
further  consideration  of  action,  1489  et  eeq, 
assets  sufficient,  where,  [1469, 1498]. 
readjustment  of  order  on,  as  to  costs,  1518. 
sale  or  mortgage  on,  to  raise  deficiency,  [1464—1466, 1609 — 1611]. 
general,  original  judgment,  or  order,  as  to  personal  estate,  [1466]. 
personalty  and  realty,  as  to,  [1467],  1470. 
when  Court  will  order,  1476. 
hearing,  parties  appearing  at,  1480,  1481. 
hotchpot,  provision  for,  [881,  1488,  1496],  1496,  1511,  1512,  1675.    Sit 

HOTOHFOT. 

improvements,  inquiry  as  to,  [1666]. 
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inoome,  apportionment  of,  fto.,  1611,  1688,  1680.    See  AsPOBXtomaENT ; 

TSHAKT  FOB  LiPE. 

income,  payment  of,  pending  complete  administration,  1610. 

income  tax,  deduction  of,  hj  ezeontor  from  interest  on  legacy^  [1474]. 

inoumbraneef, 

costs  of,  [1498],  1618,  1619. 

executor,  created  by,  1641 — 1643, 

inqniries  as  to,  [1467, 1588 — 1586].    And  see  iKauzBT. 

on  shares  of  residue,  [1472],  1497. 

priority  of,  declared,  [1408]. 

special  inquiries  as  to,  [1498]. 
indemnity  to  estate  or  representatiye  against  liabilities,  [1595 — 1597],  1628. 

See  "EjaiouTOSu 
infant,  inquiry  as  to  cazxying  on  business  for  benefit  of,  [1557].    And  tee 

lOFAST. 

interest  on  legacy  to,  applicable  for  maintenance,  [1496]. 

not  entitled  to  administration  judgment  as  of  right  at  expense  of 
estate,  1477. 

payment  to  account  of,  [1499]. 

service  on,  1481. 
Injunction  against  dealings  with  intestate's  or  testator's  estate,  626,  [780]. 
insolyent  estate,  of,  1460—1466.    And  $ee  Gbeditob's  AonoK. 

transfer  of,  to  bankruptcy,  828. 
Inspection  of  documents  by  claimant,  [59]. 
InsuiBdent  estate,  costs  of  administering,  1612,  1613,  1516,  1617. 
Intermit,  charges,  on,  tenant  for  life  to  keep  down,  [1536]. 

costs  of  executor,  on,  1607. 

debts,  on,  1426,  1426.    See  Ihtbbest. 

legacies,  on,  computed,  [1498, 1500],  1610,  [1643]. 
when  given  from  death  of  testator,  1610,  161 1. 
intestate's  personalty,  order  to  administer,  [1465, 1471]. 

where  intestate  dead  many  years,  [1471]. 
inventory  of  heirlooms,  [1615],  1623. 
InTMtment,  continuing  and  calling  in»  [1563, 1564].    And  see  IwvJEHTMiWT. 

*<  foreign  securities,"  in,  [1565]. 

funds,  of,  to  meet  legacies  and  annuities,  1626—1631. 

land,  in,  [1728]. 
joinder  of  causes  of  action^  1480. 
Jndgment  for, 

charging  order  not  defeated  by,  493. 

executors,  &c.,  indemnified  by,  1627,  1661,  1662. 

jurisdiction  to  make,  1684,  1686. 

Haster,  not  to  be  made  by,  1417. 

powers  of  trustees  how  affected  by,  1186. 

proceedings  under,  not  to  be  taken  without  leav&  of  judge,  [1468], 
1476. 

service  of  notice  of,  193,  327. 
Jurisdiction,  executor  or  beneficiaries  out  of,  1482. 
Upse,  in  cases  of,  1616,  1639,  [1594]. 
leaseholds,  oonverBion  of,  proposals  as  to,  1471. 

inquiry  as  to,  [1471].* 

as  to  UabilLty  of  estate  in  respect  of,  1626. 

sale  of,  [1470]. 
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leaseB,  and  ooottpation»  inqniiieB  as  to,  [1656, 1666]. 
leave  to  attend  proceedings,  when  given,  1524. 

order  giving,  1624. 
legaey.    And  tee  LBOAcnr. 

abatement  and  apportionment  of,  [1617,  1640—1644]. 

aooonnt  of  interest  dne  on,  [1474]. 

appropriation  of,  1486 — 1488. 

assent  to,  1484—1486. 

conditional,  [1600],  1606,  1606. 

contribntion  for  debts,  where  assets  deficient,  [1609 — 1611]. 

declarations  as  to  lapse,  Taliditj,  ademption,  &o.  [1694—1601]. 

inquiry  as  to  payment  on  aooonnt  of,  [1473,  1474]. 

interest  on,  [1494],  1510,  1511. 

life,  giren  for,  invested,  [1686]. 

interest  on,  1684. 
married  woman,  payment  to,  [1474],  1509. 
payment  of,  on  admission  of  assets,  [1473]. 
into  Court,  [1474], 

on  farther  consideration,  [1480,  1494]. 
realty,  by  sale  of,  1480. 
right  to,  or  to  judgment,  1477. 
where  it  is  dear  there  will  be  a  snrplns,  1477* 
wife's,  to  hnsband  on  consent,  [1474]. 
specific  and  demonstrative,  [1616, 1617],  1620,  1622,  1623. 
waiver  of,  declaration  as  to,  [1604]. 
legacy  duty,  payment  of,  [818],  238—243,  [1474, 1494, 1600].    See  Leoact 

Duty. 
legatee,  costs  of  plaintiff,  where  assets  deficient,  1513. 
of  legacy  charged  on  land,  action  by,  1470,  1480.  ■ 
parties  to  action  by  and  against,  1488. 
receipt  of,  entry  in  order,  [148]. 
single  legatee,  action  by,  1483. 
letters  of,  form  of  entering,  in  order,  [142]. 

person  entitied  to  take  ont,  joined  as  party,  48. 
liabilify  of  estate,  inqniriee,  ftc,  as  to,  [1686 — 1687, 1666]. 

setting  aside  sum  to  answer,  1527. 
life-tenant  entitled  to  residue,  where,  [1678—1686],  1687— 1693« 
limitations,  Statutes  of,  action  when  barred  by,  1436—1443,  1488,  1469. 

See  TiTHfiTATiogB. 
married  woman,  administration  of  estate  of,  926. 

payment  of  legacy  of,  [1474],  1509. 
marshalling  assets,  [166S— 1671],  1672—1675.    See  HiLBSBAiuve. 
mixed  residue,  costs  out  of,  1515. 
mortgage,  portions  raised  by,  [1781]. 

legacy  raised  by,  1470. 
mortgagee's  action,  1391»  1907,  [1980—1988],  1924—1926.    Se^  Ctmns*' 

Jlosios, 
mortgages  and  charges,  special  inqoiiies  as  to,  [1407, 1688— lli5].   Jfi 
see  supra,  i&oumbranees. 
marshalling  assets  for  payment  of,  [1668—1671],  1672^1676. 
motion,  judgment  on,  893. 
next  of  kin,  inquiries  as  to,  [1406, 1666, 1670],  1576,  [1677,  U78]«    Jsd'^ 
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parties  to  action,  1480. 

reddne  dedared  distzibntable  amongst,  [1695]. 

when  bound  to  refond,  1662. 
notice  of  judgment  or  order  for,  effect  of,  1481* 

sernoe  of,  193,  1481. 
occupation,  inquiry  as  to,  [1666]. 

rent,  charging,  [1666]. 
option  to  purchase,  inquiry  as  to,  [1660]. 
order  of  administration  of  assets,  1672 — 1674. 
original  judgment  or  order,  [1466 — 1476],  1477. 
originating    summons,    procedure    by,    1417,    1478,    1479.      S$6   infra, 

naamovM. 
outstanding  estate,  inquiries  as  to  getting  in  and  inyesting,  [1668 — 1666], 

1567,  1668, 
over-payment  of  beneficiary,  e£Pect  of,  1485,  1514. 
partial,  action  for,  1482. 
parties  to  action  for,  1480—1483,  2203. 

absent  parties,  1466,  1482,  1577. 

reoeiyer,  when  a  proper  party,  782,  783. 

representatiye  of  deceased  a  necessary  party,  1416,  1481 — 1483. 

representatives  of  deceased  representatives,  [1619 — 1681],  1522. 
partner,  deceased,  of  estate  of,  1479,  [8191,  8800],  2203—2205. 
payment  into  Court  in,  [1490]. 

after  judgment,  1508. 

originating  simmions  for,  1479. 

practice  as  to,  207  it  »^'    See  Patxbnt  xsto  Ck>T7ST. 

residuary  legatee,  at  instance  of,  1508. 

when  ordered,  1508. 
payment  ont  of  Court  in,  1509,  1510.    See  Patmszit  out  of  Ck>UBT. 

no  settlement,  affidavit  of,  when  required,  [987],  932,  938,  1509. 

on  presumption  of  being  past  child-bearing,  1657. 

on  security  to  refund  if  title  displaced,  [1664,  1666],  1656,  1657. 

plaintifl,  interest  of,  entitling  him  to  sue,  1476. 

where  dear  surplus,  power  of  Court,  1460,  1504. 

where  death  presumed  from  seven  years'  absence,  [1666],  1656. 
personal  estate,  account  of,  [1390—1893,  1466—1468],  1623. 

judgments  for  administration  of,  [1466 — 1468]. 

liability  of,  to  costs,  1508. 
persons,  inquiries  as  to,  [1668—1670],  1571,  1572. 
portions,  inquiry  as  to  advances  by,  [1473]. 
power,  will  in  execution  of,  1484. 
pre-emption,  right  of,  declared,  [1660]. 
preference  of  creditors,  declaration  against,  [1608]. 
presumptive  right,  action  by  person  having,  1477. 
probate,  action  by  executor  before,  1416. 

recalled  after  action,  1478. 
production  and  inspection  of  documents  in  action  for,  [69],  76.    And  see 

PBODUcnoN  07  DoonxEHTS. 
proof  of  debt  in,  [1489,  1480],  1431—1443.    See  Cbeditob's  Aoiion. 
proposals,  liberty  to  make,  as  to  conversion  of  leaseholds,  [1471]. 

purohase  of  realty  by  defendant,  as  to,  [1666]. 
purchase  by  intestate,  right  of  heir  as  against  personalty,  1551,  1552. 
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real  estate,  of,  oosts  of,  1482,  1614,  1615,  1518. 

debt  declared  payable  exclosiyely  out  of,  [1535]. 
deficienoy  of  personalty,  in  case  of,  [1467 — 1469]. 
exchange,  for  effecting,  [1551]. 
investment  in,  [1723]. 

right  to  judgment  or  order  against,  1479,  1480. 
sale  of,  on  farther  consideration,  [1496]. 
summons,  on,  1479. 
receiver  in  action  for,  appointment  of,  [754,  757],  782,  783. 

not  permitted  to  carry  on  another  administTation  action,  1182. 
reconverdion  of  estate,  1554,  1555. 
reooaping  :—^ 

executor  recouped  payments  made,  [1675, 1676],  1677,  1678. 
heir  from  personalty,  1539. 

out  of  realty  charged  with  debts,  amount  paid  for  legacies,  [1669]. 
realty  recouped  amount  applied  for  debts,  [1676]. 

for  timber  cut,  [1677]. 
tenants  for  life  of  residue,  [1660]. 
**  recovery  of  land,**  action  for,  what  is,  1480. 
redemption  by  devisee,  [1545],  1546. 
reference  of  claims  in,  to  Official  Beferee,  [401,  403],  419. 
refunding :~ 

acquiescence,  effect  of,  by  mortgagee,  1660. 
by  executor  paying  by  mistake,  [1650],  1661,  1662. 
Crown,  liability  of,  to  refund,  1662. 
in  favour  of  creditors,  [1657],  1661,  1662. 
-  in  favour  of  legatees  and  rightful  next  of  kin,  1662,  1668. 
infant's  share  only  liable  for  its  proportion,  1661. 
legacies,  [1657—1660],  1661,  1662. 
mortgage  money,  by  creditors,  1677. 
remoteness,  gifts  void  for,  [1597,  1598],  1607,  1608. 
rents  of  realty,  account  of,  [1467,  1469],  1480,  [1536].    And  see  Aooocsr, 
inquiry  as  to  receipt  of,  [1469]. 
right  to,  barred  by  acquiescence,  1489. 
representation  of  numerous  parties,  119,  1481,  1483,  1572. 

of  c.  q.  t.  by  trustee,  1139,  1681. 
representative,  action  by,  1416. 

general,  a  necessary  party,  1416,  1481 — 1483. 
special  judgments  against,  [1519 — 1521],  1522. 
residuary  account,  effect  of,  1485. 
residuary  legatees,  how  made  parties,  1481. 
right  of,  to  attend  accounts,  1483. 

to  have  fund  brought  into  Court,  1508. 
residuary  personal  estate,  inquiry  as  to  particulars  of,  [1471]. 

and  incumbrances  on,  [1472]. 
residue,  distribution  of,  [1489—1501]. 

lapsed  share  not  primary  fund  for  costs,  1516. 

but  bears  its  own  costs,  1515,  1576. 
legacy  falling  into,  [1600]. 
mixed,  1515,  1516. 

payment  of  oosts  out  of,  1512 — 1515,  1576. 
share  of,  failure  of  gift  of,  1576. 
tenant  for  life  of,  [1676-1686],  1687—1693.    &«  TsrAwr  lOB  Los. 
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retainer  of  debt  hy  exeoatoTy  1629 — 1632. 

by  bfiir  or  deyiaee,  1633. 
right  to  jodgment  or  order,  1476,  1477. 
■ale  of  realty,  1426—1428,  [1407,  1470, 1600—1611]. 

apportionment  of  pnrohase-money,  sereral  mortgages,  1428,  [1684]. 

conTersion  effected  by  judgment  for,  1668. 

coets  of,  1482, 1514. 

deficiency,  to  raise,  [1609, 1611]. 

dower,  subject  to,  or  free  from,  [967, 1646, 1647]. 

further  consideration,  on,  [1496]. 

inquiry  as  to,  and  prooeeds,  [1648]. 

jurisdiction  to  order,  338. 

legacy,  to  raise,  1470. 

liberty  to  party  to  make  proposals  for  purchase,  [1666]. 

mortgagee's  consent,  with,  1428,  1926. 

one  lot,  in,  1480. 

time  for.  Court  cannot  anticipate,  1480. 

vesting  lands  in  purchaser  under  Trustee  Acts,  [1861,  1868,  1868], 
1271  et  teq.,  1427. 
sales  by  testator,  inquiries  and  directions  as  to,  [1647 — 1661]. 
Scotch  testator,  of  estate  of,  1415,  1584,  1586. 
security,  inquiry  as  to  calling  in,  [1668]. 

liabilities,  against,  [1686]. 

to  preserve  apedfic  articles,  [1616],  1623,  1624. 
separate  account,  carrying  over  funds  to,  282,  498,  1676.    See  Sspabixe 

AOOOUAT. 

set-off  in,  [1668],  1653.    See  Set-off. 

settled  account,  where  co-plaintiff  bound  by,  1477. 

settled  share  of  residue,  trustees  of,  made  ^tarties,  1481. 

settlements,  inquiry  as  to,  [1478]. 

shareholder,  of  estate  of,  1528,  1661. 

Solicitor  to  Treasury,  judgment  against,  [1648],  1650,  1651. 

specific  bequests,  delivery  of,  directed,  [1614, 1615]. 

speoifio  devises  distinguished,  [1470]. 

contribution  by,  [1608]. 
specific  effects,  first  charged  with  debts,  distinguished,  [1686]. 
specific  legacies,  contribution  for  debts,  [1609 — 1611],  1623. 
stay  of  proceedings  in,  133,  134,  1396. 

stipend  of  dergynum,  inquiry  whether  estate  liable  for,  [1585]. 
stock-in-trade,  inquiries  as  to,  [1667,  1669]. 
submission  to  account,  [1868,  1466]. 
munmoBS  for,  1417, 1478,  1479. 

administration  of  realty  on,  1479. 

by  creditors  of  business  carried  on,  1562. 

further  consideration  of,  in  creditor's  action,  [1448—1467],  1458—1465. 
See  Cbeditob*b  Action. 
in  general  administration  action,  [1488, 1607],  1508—1519. 

parties  to,  1480—1483. 

wilful  default,  in  cases  of,  1163,  1479. 
testator  dead  many  years,  judgment  where,  [1471]. 
trade  of  testator,  carrying  on,  [1667—1660],  1561^1563.    See  BTnSDixaB ; 

£XECUT0B. 

trustees,  representation  of  o.  q.  t.  by,  1139,  1481. 
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XDMnilBTBATlOTS^eonHnued. 

two  estates,  of,  in  one  action,  [1S90, 1621]. 
▼alnation  of  colliery  and  canal  Bharee,  1470. 

of  stock-in-trade,  [1659]. 
yariation  of  jndgment  or  order  for,  1481. 
yendor's  lien,  oat  of  what  property  payable,  1688,  1541. 

declaration  as  to  right  of  exoneration,  1552. 
wilful  default,  account  on  footing  of,  [1167],  1162,  1163, 1360, 1361,  [MTS], 
1479.    See  Wzlvul  Defaitlt. 

allegations  of,  to  be  disposed  of  at  hearing,  1477. 
will,  establishment  of,  against  heir,  not  necessary,  1419. 
will  found  after  administration  nnder  prior  will,  1416,  [SS87]. 
will  not  construed  before  accounts  taken,  1477. 

ADMINISTRATION  (LETTEES  OF), 
attorney,  grant  to,  1417. 
creditor,  grant  to,  1398,  1399. 
entering  in  orders,  form  of,  [140]. 
foreign  grant,  effect  of,  1415. 
pendente  lite^  782,  783,  1898. 
person  entitled  to  take  out,  joined  as  party,  48. 
receiyer,  grant  to,  782,  783. 
suppression  of  will,  grant  obtained  by,  1416. 
trustee,  granted  to,  1222. 

ADMINISTRATOR.    See  Exbcutob. 

action,  to  defend,  and  be  indemnified,  [1626]. 

ad  litemf  appointment  and  powers  of,  1398,  1899. 

administration  judgment  against,  1399. 

agent  of  limited,  bound  to  pay  to  general,  1417. 

assets,  restrained  from  dealing  with,  [731],  732. 

bond  by,  creditor's  action  founded  on,  1418. 

compromise  enforceable  by,  126. 

conduct  of  sale,  when  entitled  to,  341. 

continuing  proceedings  against,  of  executxix,  also  administrator  de  honU  mm, 

[116]. 
costs,  entitled  to,  255. 

Grown,  appointed  by,  under  33  &  34  V.  o.  23, .1652,  1909,  1910. 
eum  teetatnento  annexo,  1544. 
de  son  tort,  action  against,  1417. 

distributing  after  notice  of  calls  ordered  to  pay  them,  [1668]. 
durante  abeentidf  1399. 
durante  minore  atate J  1024,  1125,  1399. 
insolyency  of,  a  ground  for  appointing  receiyer,  782,  783. 
Judicial  Trustees  Act,  is  a  ti^tee  within,  1278. 
married  woman,  administratrix,  921,  936,  937. 
mortgagor,  of,  redemption  by,  1545. 

obligee,  of,  action  by,  for  account  yexatiously  delayed,  1652. 
pendente  lite,  782,  783,  1398. 
power  of,  to  carry  on  trade  of  testator,  1561. 

as  to  realty,  1541,  1543,  1544. 
property  of  conyict,  of,  1652,  1909,  1910. 
retainer  by,  1529—1532. 
sale  of  real  estate  by,  1541,  1543,  1544. 
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ADHINISTBATOB— Mfi^tfiMAf. 
set-ofiP  hy,  1364,  [1668],  1663. 
temporary,  782. 
with  will  annexed,  powers  of,  1641,  1643,  1644. 

ADMIBALTT, 

appeal  in  admiralfy  oaaee,  862. 
marshAlling  seaiiritieB  in,  2092. 
order  of  Court  of,  operating  as  judgment,  2069. 
prohibition  wiU  not  now  lie  to  Court  of,  819. 

ADMissiBiLrnr, 

OTidenee,  of,  161,  162. 

ADMISSION, 

account,  of  liability  to,  in  pleadings,  what  sufficient,  181,  1129,  1160,  1357. 

appeal,  without  prejudice  to  right  of,  [1141]. 

arbitrator,  by,  of  misoonduot,  412. 

assets,  of,  by  executor,  [1892],  1417,  1484,  1486,  [8161,  8184]. 

account  against  executors  not  admitting,  [1619,  1680]. 

to  answer  legacy,  [1473],  1484,  1486. 

what  acts  amount  to,  1484,  1486. 

where  actions  consolidated,  [831],  882. 
at  the  bar,  163. 

copyholds,  to,  right  of,  declared,  [8869]. 
costs  of,  between  co-defendants,  166. 
Court  frequently  proceeds  on,  163. 
debt  of  plaintiff,  of,  in  creditor's  action,  [1898],  1418,  1441. 

in  foreclosure  action,  [1900]. 
defence  arising  after  action  brought,  of,  163,  [169]. 
documents  or  copies,  of,  163,  164. 

on  notice  to  admit  by  other  party,  164. 

on  voluntary  admission,  164. 

relevancy  of  documents,  of,  83. 
entering,  as  evidence,  in  orders,  [146]. 
evidence  by,  163. 
evidence,  of,  by  Court,  161. 
fact,  of,  in  pleadings,  order  on,  [391]. 
facts  of,  on  notice  to  admit,  164. 
filed,  to  be,  before  judgment  passed,  164. 
insertion  of,  in  order,  place  for,  164. 
Judicature  rules  as  to,  163,  164. 
judgment  or  order  on,  180,  181. 
marking  of  documents  admitted  at  trial,  161,  166. 
married  woman  not  bound  by,  when  restrained  from  anticipation,  909. 
motion  for  judgment  on,  in  pleadings,  181. 
partition  action,  in,  of  plaintiff's  title,  1879. 
patent,  as  to  title  to,  660. 

payment  into  Court  on,  when  ordered,  211,  1129,  1160,  1356,  1508. 
pleadings,  in,  163,  181,  1129,  1160,  1357,  2163. 

amendment  where  admission  erroneous,  211. 

appeal  from  order  on,  863. 

judgment  or  order  on,  180,  181. 
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solioitoiB,  of,  1114. 

suffioienoy  of  personal  estate,  of,  to  pay  funeral  ezpenBes,  [1866]. 
trustee,  by,  payment  into  Ck>iut  when  ordered  on,  1129,  1150. 
trustee  charged  with  breaoh  of  trust,  by,  181. 

ADOPTION, 

accounts  or  contracts,  of,  by  Court,  [llSl,  1856, 18S1],  1392, 1861. 
infant,  on  behalf  of,  [984, 1081, 1081],  1861. 

ADULTERY, 

effect  of,  on  rights  of  wife,  953,  954,  958,  961. 

ADVAKOE,  ADVANCEMENT.    And  wclsrAxrt 

account  of,  in  respect  of  trust  estate,  to  expectant  heir,  [1717, 8841]. 

ademption  of  legacy  by,  [1697],  1603,  1604. 

appeal,  of  hearing  of,  850,  868. 

commission  in  the  army,  purchase  of,  1740. 

daughter,  advancement  to,  1740. 

declaration  that  advance  within  power,  1732. 

fund  in  Court,  from,  to  try  issue,  refused,  373. 

hotchpot,  bringing  advances  into,  [881, 1^3, 1485],  1496,  1597,  1603. 

husband,  to,  out  of  separate  estate  of  wife,  905. 

inquiry  as  to  adyancee,  [1478,  1478, 1788]. 

interest  on,  1505,  1603,  [1784]. 

legatees,  to,  [1478]. 

maintenance,  for,  secured  by  policy,  [1008],  1010. 

mother,  by,  presumption  of,  1009. 

necessaries  for  infant,  inquiry  as  to,  [886]. 

power  of,  exercise  of,  1732,  1739,  1740. 

receiyer,  by,  of  money,  804.  * 

resulting  trust,  presumption  of,  when  arising,  1700,  1789,  1740. 

satisfaction  by,  1603,  1604,  [1781],  1738,  1739. 

son's  share  advanced  on  his  executing  settlement,  [1788]. 

Statute  of  Distributions,  what  are  advances  within,  1739. 

tenant  for  life,  to,  on  bond,  and  undertaking,  [1768]. 

trustee,  liability  of,  for  improper  advancement,  1740. 

what  is  an  advancement,  1739, 1740. 

ADVEBTISEMENT, 

canvassers  for,  restrained  from  unfair  use  of  materials,  687. 
copyright  in,  679. 

creditors,  for,  in  administration  actions,  &c.,  1394,  1896, 1431,  1434. 
directed  in  Chambers,  828. 
executors  when  protected  by,  1661 — 1663. 
dissolution  of  partnership,  as  to,  697. 
evidence,  for,  not  necessarily  a  contempt  of  Court,  466. 
injunctions  restraining,  533,  [684,  687],  629,  633. 
market,  as  to  place  to  be  used  as,  [608]. 
National  Debt  Act,  1870,  under,  2534. 
partition  action,  in,  nnder,  39  &  40  Vict.  o.  17,  s.  3,  [1868, 1866],  187S- 

1880. 
reduction  of  capital,  of  proceedings  for,  2498,  2499,  2501. 

Vol,  /.  ends  with  p.  884  ;  Vol.  II,  withp,  1894. 
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ADYEBTISEHENT— ^oh^'mmmT. 
sendee  by  means  of,  [6]. 
trade,  injimctioaB  against,  [684,  627],  629,  633. 
unfair  report  of  judgment,  of,  [688]. 
Testing  order,  preliminarj  to,  1233. 

ADVOWSON, 

ooparoeners'  rights  in,  1872,  1873. 

injunctions  as  to  presentation  to  benefice,  [721]. 

against  bishop,  pending  action  as  to  presentation,  723. 

against  taking  possession  of  living,  [721]. 

election  of  parson  by  parishioners,  723. 
partition  of,  1872,  1873,  [1887,  1888]. 
presentation  of  nominee  of  infant,  [1018],  1019. 
sale  of,  presentation  to  be  by  lot^  [1888]. 
scale  fee  on  sale  of,  810. 

APFTDAVrr.    Andtee'Emnisscz. 
abroad,  how  sworn,  109,  110,  237. 
accoont,  rerified  by,  329,  807,  1361. 
accounting  party,  by,  1861. 

admissions  in,  whether  judgment  may  be  moved  for,  on,  181. 
agreement  to  take  evidence  by,  effect  of,  372. 
answer  to  interrogatories,  [61],  68—70.    See  InrBBBoaATOBisB. 

form  of  entering,  in  order,  [144]. 
bill  of  sale,  on  registration  of,  2013,  2014. 
Chambers,  on  hearing  of  matter  adjourned  from,  323. 

on  summons  in,  328,  329. 
claimant's,  in  creditors*  action,  1431. 
closing  of  evidence,  after,  when  admitted,  105. 
Commissioner  to  take,  how  appointed,  and  powers  of,  106,  107,  109. 

struck  off  rolls  of  solicitors,  affidavits  sworn  before,  1117. 
Commissioners  for  Oaths  Acts,  provisions  of,  109. 
company,  on  behalf  of,  [84],  71. 
consent  to  take  evidence  by,  102,  103. 
costs  of,  [261,  268],  263,  299,  303. 

allowed  though  not  read,  [268]. 

disallowed,  [268]. 

prolixity  and  irrelevancy,  108,  162,  263,  803. 
cross-examination  on,  103,  104,  1431. 

of  accounting  party,  1362. 

of  claimant,  1431. 

production  of  documents  on,  71. 

witness  ordered  to  attend  for,  [99]. 
debt,  of,  by  claimant  in  creditors'  action,  1481. 
deceased  witness,  of,  104. 

deponent,  of,  who  cannot  be  cross-examined,  104. 
documents,  as  to,  68—70.    Sfe  Affzdavxt  of  Bocuxents. 
domicile,  as  to,  on  applying  for  probate,  1400. 
entering,  in  order,  [144],  161. 

exhibits  to,  [146],  147. 
evidence  by,  may  be  directed  by  judge,  154. 
evidence  in  Chambers  by,  828. 
execution  of  document  verified  by,  232. 
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AFFLDAYm-^eofUinued, 
exhibit  annexed  to,  151. 
exhibit,  right  to  oopj  of,  76. 
filing,  time  for,  103. 

extension  of  time,  105. 
fitness  of  reoeiyer,  of,  [760]. 
fitness  of  trustee,  of,  description  of  deponent,  1227. 
foredosnre  action^  in,  of  non-payment  or  non-attendanoe,  1994. 
foreign  parts,  sworn  in,  109,  110,  237. 
forged,  payment  ont  o^  Court  on^  234. , 
form  and  contents  of,  108,  109,  162,  163. 

on  interlooutozy  applications,  statements  of  belief  and  the  gromidi 
admissible,  108,  162. 

to  be  confined  to  facts  within  deponent's  knowledge,  108, 162. 
further  consideration,,  on,  103,  152. 
f  mrther  in  answer,  order  for,  322. 
farther,  leave  to  use,  105. 
garnishee  order,  on  application  for,  487. 
grounds  of  belief  to  be  stated,  108. 
'*  increase,''  of,  on  taxation,  282. 
injunction,  on  motions  for,  delivery  of,  528. 
interlineation,  with,  filing  of,  109. 
interpleader,  on  application  for,  505,  506. 
irregularities  in,  109,  162. 
irrelevancy,  taking  off  file  for,  162. 
judgment,  on  entry  of,  191. 
leave  to  prove  particular  facts  by,  [99],  102. 
lunatic  asylum,  swearing  of,  in,  109. 
machines,  as  to,  in  possession  of  defendant,  order  for,  [659]. 

what  made  and  to  whom  sold,  order  for,  [661]. 
marksman,  by,  109. 

memorandxmi  on,  on  whose  behalf  filed,  108. 
motion  for  judgment  on,  154. 

motion,  used  on,  but  not  filed  until  afterwards,  entering,  in  order,  151,  S99. 
fie  exeat  regno,  on  application  for  writ  of,  516. 
no  collusion,  of,  &c.,  on  sale,  356. 
no  incumbrances,  of,  when  necessary,  234,  319. 
no  settlement,  of,  when  necessary,  234,  [927],  932,  937,  938. 
notice  of  intention  to  use,  on  appeal,  393. 
office  copies  of,  when  to  be  taken,  1431. 
order  to  take  evidence  by,  102. 
other  cause,  in,  allowed  to  be  used,  105,  106. 
Paymaster,  acted  on  by,  208. 
petition,  evidence  by,  on  hearing  of,  389. 
powers  of  attorney,  in  support  of,  237,  238. 
previously  used,  right  to  use  again,  389. 
printing  of,  104,  108. 
proof  of  debt  by,  1431. 
scandalous,  struck  out,  [61]. 
service,  of,  19,  175,  388.    See  Affidavit  of  Sebvicb. 
service  of  copies  of,  with  notice  of  motion,  when  necessary,  396,  414,  453. 
solicitor,  of,  as  to  duty  not  accepted,  239. 
solicitor  ordered  to  answer  matters  in,  1114,  1115. 
stockbroker,  of,  as  to  market  price,  244. 

Vol  L  ends  tcUhp,  884  ;  VoL  IL  icUhp,  1894. 
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sweazmg  of,  before  whom  and  where,  109,  110,  237,  238. 

abroad,  109. 

before  solioitoir  in  cause,  109. 

in  Scotch  form,  110. 
taxing  master  to  look  into,  [851]. 
time  for  filing,  108. 

enlargement  of ,  106. 
title,  of,  under  Lands  Clauses  Act,  2426. 
Trustee  Act,  on  lodgment  under,  210. 
Terifioation  by,  of  daim  where  infante  interested,  343. 

of  interest  on  debts,  1445,  1458.  * 
undertaking  to  file,  525. 
withdrawal  of ,  104. 
written,  costs  of,  307. 

AFFIDAVIT  OF  DOCUMENTS,  72—74.  AndseeVwyDvano^x  op  DoouinsOTfl. 
attachment  for  default  in  making,  [489]. 
bankers'  pass  books,  referring  to,  81. 
claimant  pro  interesa  tuo,  bj,  461. 
co-defendant,  by,  70. 
company  or  corporation,  on  behalf  of,  71. 
correctness  of,  not  to  be  disputed,  72,  73. 
ooets  of  settling  and  perunng,  299,  302. 
cross-examination  on,  not  allowed,  72. 
description  of  documents  in,  73. 
disputed,  where  right  to  production  is,  75. 
enlarging  time  where  affidayit  insufficient,  [57]. 
evidence  in  contradiction  of,  72. 
extension  of  time  for  filing,  74. 
foreign  gfoyemment,  on  behalf  of,  71,  72. 
farther  affidavit,  orders  for,  [57],  72. 
husband  and  wife,  by,  73. 
inspection  of  documents  by  Court,  72. 
insufficient,  what  is,  73,  74. 
letters,  ftc,  where  numerous,  to  be  identified,  73. 
liquidator,  by,  71. 

municipal  corporation,  by  officer  of,  71. 
orders  as  to,  [58 — 57]. 
pedigree  of  heir-at-law,  as  to,  [56]. 
person  not  a  party,  by,  74. 
privilege,  claiming,  69,  70,  73. 
prolix,  taken  off  file,  74. 

republican  foreign  gfovemment,  order  against,  [54]. 
reelstanoe  to  discovery,  82  et  teq, 

discovery  relating  to  own  case  only,  84. 

inquisitorial  and  criminating  questions,  83,  96. 
tight  to,  though  no  documents,  73,  74. 
spedfio  documents,  as  to  (0.  txtt,  19a),  79,  80. 
stage  of  action  at  which  ordered,  86,  87. 
underwriters,  by,  73. 

what  documents  must  be  mentioned  in,  73. 
when  ordered,  70,  71. 
where  no  prooeedings  pending,  74. 
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AFFIDAVIT  OP  SERVICE,  19. 

attaohment,  servioe  of  notice  of  motion  for,  443. 
default  of  either  side  at  the  trial,  in  oaae  of,  175. 

affidaTit  to  be  prodnced  in  Court,  175. 
fonn  of,  19. 

farther  consideration,  on,  363. 
injunction,  of,  744. 
judgment  by  de&ult,  on,  filing  of,  175. 

production  and  contents  of,  175. 
memorandum  where  affidaTit  sworn  after  date  of  order,  151. 
notice  of  motion,  of,  175.    See  Monoir. 
notice  of  trial,  of,  150,  151.  ^ 

petition,  of,  388. 

entry  of,  [457]. 
summons,  of,  entry  of,  [817]. 

title  of,  discrepancy  between,  and  order  of  attachment,  475. 
writ,  of,  19. 

AFTER^ACQUIRED  PROPERTY, 

married  woman,  of,  when  bound  by  coyenant  or  judgment,  891,  893, 904, 
909. 

AGENCY  CHARGES,  271,  275,  299,  303. 

AGENT, 

abroad,  receiver  to  appoint,  [810,  811]. 
acceptance  of  bills  by,  for  goods  consigned,  2367. 
account  by,  generally,  [1871—1874],  1374—1379. 

action  for,  when  maintainable,  1374,  1375. 
errors  in  account  must  be  shown,  1375. 

duly  of,  to  account,  1374,  1386. 

only  liable  to  his  principal,  1375. 

power  of  agent  to  settie,  1368. 
acquiescence  by  principal,  1368. 
action  by  or  against,  for  account,  1374,  1375. 
admission  in  pleadings  by,  judgment  on,  181. 
adrerse  claims  to  property  held  by,  506. 
alleged,  discoyery  to,  87. 

allowances  to,  in  account,  1362,  1363,  1378,  1379,  1382. 
appropriation  of  payments  by  or  against,  1368,  1369. 
architect,  action  against,  [1858],  1359,  1376,  1377. 

refusing  to  certify,  1376.    - 
authority  of,  duty  of  person  dealing  with  agent  to  inquire  as  to,  1367. 
balance  on  particular  account,  ag^t  ordered  to  pay,  1375. 
bribe  to,  inducing  contract  disidvantageous  to  principal,  1377. 
conmiission  agent,  1376,  1378. 
commission  allowed  to,  [1872],  1377, 1379. 

improperly  receiring,  accountability  of,  1377,  [8883],  2334. 

proof  for,  in  winding-up,  1379. 
oonm&xmication  with,  when  privileged  from  discoyery,  92,  93. 
concealment  by,  2319. 
confidential,  accounts  against,  [1871],  1375. 

interest  allowed  on  both  sides,  [1871]. 
consignee  for  sale,  agency  of,  1376. 
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contempt  of  Conzt  by,  by  breabh  of  injnnoiioi^  521,  747. 

contzaot  for  sale  by,  [2206],  2215,  2221,  2222. 

costs  against,  denying  liability  to  aocount,  1386. 

criminal  liability  of ,  [1166],  1167,  1376,  1377. 

Grown  not  accountable  as,  1375. 

Crown,  of,  aooonnt  against,  1359. 

custom  of  dealing,  effect  of,  as  between  principal  and  agent,  1368, 1875, 1888. 

Debtors  Act,  is  a  ''  fiduciary  "  within,  442. 

declaration  of  antbority  of,  [2206]. 

deeds,  for  purpose  of  pledging,  authority  of,  2001. 

delivery  of  books  and  papers  by,  action  for,  1375. 

deliyery  to,  transitus  of  goods  wben  determined  by,  2368. 

direotorsandpromoteisof  companies,  liability  of,  714, 1137, 1138, 1377, 1378. 

disability  of,  to  profit  by  bis  agency,  2333 — 2335. 

disclosure  of  interest  by,  1377,  2321,  2322,  2330. 

discount,  reoeiying,  must  aocount,  1377. 

discoTery  by,  67,  83, 88,  93. 

made  party  for,  83. 
documents,  production  of,  by  and  to,  76. 
executor  acting  as,  1130. 
executor  <£»  ion  tart,  when  accountable  as,  1523. 
executor,  of,  payment  to,  1567. 
factor,  set-off  or  mortgage  by,  1368.    See  Faotob. 
fiduciary  relation  of  agent  to  principal,  1358,  1370,  1377. 
foreign  goTemment,  action  by,  against  agent  of  rebel  goTemment,  for 

aocount,  1374. 
foreign  loan,  for,  liability  of,  1375. 
foreign  principal,  of,  disooTery  by,  67,  73. 
fraudulent,  account  against,  1375. 

criminal  liability  of ,  [1166],  1167,  1376,  1377. 
indemnity,  right  of  agent  to,  1378,  1379,  2363,  2364. 
injunction  against  defendant  binding  on,  521,  747. 
inspection  of  documents  by,  who  intended,  80. 
interest,  when  charged  against,  1386,  1388,  2335. 
allowed  on  both  sides,  [1871]. 
right  of  agent  to  charge,  1388. 
interpleader  by,  506. 
liability  of,  extent  of,  1375—1379. 
lien  of,  for  amount  of  his  acceptances,  2367. 
liimitations.  Statute  of,  when  disentitled  to  benefit  of,  1155,  1370. 
limited  administrator,  <4,  1417. 
manager,  salaried,  action  by,  for  account,  1375. 
managing  agent  of  business,  account  against,  [1878],  1376. 
marshalling,  by  principal  against  agent,  1376. 
misappropriation  by,  1375,  1376,  1377. 

misrepresentation  by,  rights  and  liabilities  in  respect  of,  2316,  2317,  2322. 
mistake  by  agent  applying  for  shares,  1376. 
mortgagee  entitled  to  appoint,  1977. 
notice  to,  wben  notice  to  principal,  2106. 
OYerseers,  account  at  suit  of,  against  rate  collector,  1374,  [1880]. 
ojster  meters  of  London,  account  against,  1375. 
patents,  for,  rules  as  to,  2382. 
pledge  by,  2001,  2006,  2103. 
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AOtEHlT^-cotUinued. 

pziyileged  oommnnioatioxis  with,  92, 93. 
profits,  agent  to  aocoont  for,  [1878]. 

inoapaoitj  of  agent  to  profit  by  his  agency,  1377,  2333—2335. 
promoter  liable  as,  1378. 
pnrohaBe  by,  when  set  aside,  2322,  2323. 
purchase,  or  other  money,  to  receiye,  for  trustees,  1077. 
ratification  of  aots  of,  1368. 
receiver,  appointed  by,  for  property  abroad,  [810]. 
reoeiyer  is,  of  mortgagor,  778,  808. 
remittances  from  India  to  agent  here,  aooonnt  of,  [1878]. 
representatives  of  deceased,  account  against,  [1878],  1380. 
sale,  aathority  of  agent  to  enter  into  contract  for,  2221,  2222. 
secret  instructions  to,  effect  of,  1367. 
secret  profit  by,  1377,  1378,  [2881—8888],  2334,  2335. 
set-off  by  and  against,  1361,  1367,  1368. 
ship  broker,  right  of,  to  commission,  1379. 
solicitor,  accounts  against,  as  agent,  [1871,  1878],  1375.  Andtet  SoucnoB. 

acting  as  scrivener,  liability  of,  1375. 

cost  of  agency  work  by,  271,  275,  299,  308. 

incapadiy  of,  to  take  advantage  of  his  position,  1377- 

relations  of,  to  London  agent,  89,  271,  283,  299,  303. 
specific  performance  of  contract  by,  [8206],  2215,  2221,  2222. 
steward,  acconnt  in  action  by  principal  against,  1360,  1362,  [1878]. 
stockbrokers,  accoonts  between  principal  and,  [1878],  1376. 

rights  and  lialnlities  of,  under  custom  of  Stock  Exchange,  1376,  2363, 
2364. 
trustee  liable  for  default  of,  1131,  1132. 

agent  of,  accountabiUty  of,  1131,  1182,  1140. 
trustee,  when  constituted,  1370,  1375,  1377. 
underhand  dealings  by,  1377. 
undisclosed  principal,  acting  for,  liabiliiy  of,  2221. 
undne  infiuenoe  by,  2339. 
valuer,  liability  of,  for  negligence,  1876,  2319. 
warranty  of  anthority,  breach  of,  1376. 
wilful  default,  when  charged  with,  1360, 1361 ,  2823.    See  Wilful  DiPimx- 

AGBEEMENT.    See  Gontsict. 
account,  as  to,  evidence  of,  1360. 
account  having  regard  to,  [1878]. 
arbitration,  for,  enforced  by  stay  of  proceedings,  406.    See  ABBnmABOi; 

Refbbee. 
declaration  of  binding,  in  action  for  specific  performance,  [8806, 8838,  M]- 
injunction,  enforceable  by,  535,  536. 
lease,  for,  scale  charge,  310. 
mortgage,  for,  1911,  [8041],  2050. 

inquiries  as  to,  [1584]. 
mortgage  money,  not  to  call  in,  1906. 
negative  enforced,  536. 
partition  in  accordance  with,  [1887]. 

partnership,  for,  enforced,  or  set  aside,  [8159—8168],  2164—2166,  2211. 
settlement,  for,  enforced,  [1694,  1695],  1697,  1698,  [1716,  1717]. 
solicitor  and  client,  between,  277,  278,  [808,  806],  1100.    Set  Soucooe. 
specific  performance  of,  2206 — 2294.    See  SpBcmo  Psbfosjuitcb. 
stamp,  requiring,  158,  160,  161. 
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AGBICfULTURAL  HOLDINaS  ACT,  1883. 
Gharity  Oommiflmoners,  powers  under,  1326. 
oompenaation  to  tenant  of  mortgagor,  1967. 
xemoYal  of  fixtnreB  under,  2023. 
waste,  doottine  of,  how  affected  by,  668. 

AIB, 

right  to,  proteotion  of,  by  injunction,  663,  670. 

ALDERMAN, 

injonotion  against  corporation  avoiding  office  of,  [707]. 

ALE, 

injunction  against  selling,  [684]. 
undertaking  to  supply,  [684]. 

ALIEN, 

grant  of  patent  to,  2877. 

Naturalization  Act,  1870,  proying  deolaiationB  of  nationality  under,  157. 

will  of,  1400,  1684,  1686.    iS^DoxzaxLE. 

ALIENATION, 

payment  of  diTideuds  ordered  until,  [816]. 

ALIHONY,  968,  970.    See  Haxbikd  Woicak. 
order  fori  operating  as  judgment,  2069. 

ALLOOATUB, 

taxing  master,  of,  267. 

ALLOTMENT  LETTER, 
stamp  on,  169,  161. 

ALLOTMENTS  EXTENSION  ACT,  18S2..1305;  1887..  1967. 

ALLOWANCE, 

aooonnt,  in,  in  administration  action,  1486,  1622,  1623,  [1569],  1662. 

aooount  of  rents  with,  [I860],  1881,  1886. 

agents,  to,  1362,  1363,  1378,  1379,  1382. 

anotioneer's  charges,  for,  on  taxation  of  costs,  800,  311,  312. 

commission  or  indemnity,  hy  way  of,  1378,  1379. 

oreditora*  action,  allowance  and  disallowance  of  claims  in,  [1489,  1430], 

1431—1443. 
executor,  of  payments  by,  1486,  1622,  1623. 

carrying  on  trade,  [1669],  1661,  1662. 
improvements,  for,  on  setting  aside  charity  leases,  1324. 
interest  on  ccets^,  of,  807,  308. 
judicial  trustee,  to,  1281,  1282. 
just,  direction  as  to,  unnecessary,  328,  1362,  1380. 
maintenance  of  infant,  for,  1002—1014.    See  Ihtaht. 
minerals,  in  respect  of  working  of,  684. 

mortgagees,  to,  in  action  for  redemption  or  foreclosure,  1976-^1979. 
particular  items,  account  with  directions  as  to,  [1858]. 
partnership  action,  in,  for  expenses  or  management,  2169,  [8184—8186], 

2190,  [8801]. 
reoetfer,  to,  776,  776,  814. 
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rents  and  profits,  to  widow  acootmting  for,  1429. 

repairs  and  improvements,  for,  to  mortgagees,  [1957, 1959],  1960. 

to  tenant  for  life,  [1762],  1765,  1766. 

to  tenant  in  common,  [1860],  1880,  [1887]. 

to  trustees,  [1178],  1184,  1766. 
surety,  to,  in  respect  of  moneys  receiyed  under  seourity,'  [9087]. 
taxation,  in,  258^261,  281,  282,  298  et  seq.    See  Taxazuut  07  Ckns. 
travelling  expenses,  of,  to  guardian,  [1040]. 

trustees,  to,  in  management  of  estate,  &c.,  1169,  1171>  1173,  1174.    8te 
TsuefisB. 

ALMSHOUSES, 

scheme  for  management  of,  1285. 

ALTEBATION  OF  SETTLEMENT,  967—969.    See  Kabbied  Wokav. 

ALTERNATIVE  RELIEF,  3,  43. 

AMBASSADOR,  13. 
affidavit  before,  110. 

AMBiauirr, 

charities,  in  cases  relating  to,  1291,  1292,  1294,  1342. 

contract,  in,  when  a  defence  to  addon  for  specific  perfonnanoe,  2211,  2216, 

2217. 

AMENDMENT,  Chap.  VI.,  41—49. 
adding  claim  for  a  receiver,  774. 
adding  respondent,  by,  [9]. 
admission  of  facts,  of,  164. 
allowed  at  any  stage,  41,  42,  47,  48. 

after  time  for  appealing  expired,  44. 
appeal  from  order  as  to,  44,  866. 
application  in  Chambers  for,  320. 
assignment  of  plaintiff's  mteteet  pendente  lite,  44. 
Attorney-General  made  party  by,  [45]. 
character  of  action,  changing,  42.  ^ 

derioal  mistake  in  judgpient  or  order,  of,  191,  192. 
costs  of,  practice  as  to,  42,  48,  49,  192,  [850]. 
costs  thrown  away  by  reason  of,  direction  as  to,  [950]. 
Court  of  Appeal,  powers  of,  as  to,  863,  871. 
defendants,  adding,  in  consolidated  action,  [45]. 
discontinuance,  not  treated  as,  129. 
discretionary,  jurisdiction  to  allow  is,  44. 
hearing,  or  trial,  at,  41,  42,  43,  1895. 

former  practice  as  to,  43. 
infant  plaintiff,  on  repudiation  of  action  by,  [974]. 
injunction,  right  to,  how  affected  by,  524,  527,  742. 
judgment,  after  final,  49. 
Judicature  Rules  as  to,  41,  42. 

judgment  or  order,  of,  191,  192. 

on  appeal,  on  terms,  [850]. 
leave  for,  at  trial,  250. 
leave  for,  when  granted,  42. 

Limitations,  Statute  of,  adding  claim  barred  by,  43. 
marking  amendment,  indorsement,  or  pleading,  42. 
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AMENDWEST— continued. 
money  drden,  of,  208. 

new  case,  leaye  to  amend  by  raifling,  when  granted,  42, 43. 
notice  of  appeal,  of,  862. 
notice  of  motion,  after,  392,  893. 
notice  of  motion,  of,  393. 
order  for,  need  not,  in  general,  be  drawn  np,  41 . 
order,  of,  only  on  produotion  of  laat  duplicate,  188. 
partLonlazB  of  objections  to  patent,  of,  [668]. 
parties,  by,  with  or  without  leave,  42. 

orders  for  leave  for,  [44,  46],  46. 
partnership  action,  adding  cUims  in,  42. 
patent,  of,  on  appeal  on  terms  as  to  costs,  [860]. 
payment  into  Court,  on  condition  of,  43. 
petition,  of,  [9],  49,  388,  389. 
pleadings,  of,  by  adding  or  striking  out  parties,  [44,  46],  46,  47,  48. 

application  for,  form  and  mode  of,  49,  820. 

disallowance  of  amendment,  [41]. 

embarrassing  or  scandalous  pleadings,  31,  84,  35. 

leave  to  amend  generally,  42,  43. 
referee,  power  of,  to  order,  418. 
servioe  after,  when  necessary,  174. 
settled  account,  opening,  [41],  42. 
special  case,  of,  49,  367. 
terms,  on,  as  to  bringing  money  into  Court,  43. 
time  lor,  in  various  cases,  43,  44. 
verdict,  after,  42. 
wUful  default,  by  charging,  42. 
writ  of  summons,  of,  42,  [44],  47. 

after  appearance,  174. 

by  adding  or  stzildng  out  partiefl,  [44],  46. 

practice  as  to,  41,  42. 

AKCIENT  lights.    See  Lxqht. 

AMNUAL  BESTS.    See  Resib. 

ANNUrrr,  1626— 1640,  2116—2120. 

abatement  and  apportionment  of,  [1048,  1644],  1645.    See  Legaot. 
acoount  of  arrears  and  interest,  1478,  [1688],  1637,  1638. 

of  sums  received  in  respect  of,  [2116]. 
administration  judgment,  right  of  annuitant  to,  1418. 
agreement  for  sale  or  grant  of,  enforcement  of,  2209,  2224,  [2262],  2293. 
apportionment  of,  between  devised  estates,  1638. 

between  real  and  personal  estate,  [1699]. 

where  assets  insuiBcient,  [1640—1648],  1645. 
appropriation  of  funds  to  meet,  1626,  1640. 
arrears  of  rent-charge  raised  by  sale,  [2117,  2118]. 
arrears,  payment  of,  [1688],  1687,  1638,  2119. 
cohabitation,  payable  notwithstanding  resumption  of,  [1629]. 
conditional,  determination  of,  1635. 
contingent,  order  providing  for,  1626. 
conversion  of,  forming  part  of  residue,  1687. 
corpus  or  income,  charged  on,  [1688],  1638,  1639,  1944. 
costs  of  annuitant  in  administration  action,  1483. 
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ANIilJJTTY—imtinued. 

declared  for  life,  aod  from  end  of  aooumiilation  period,  [10S2]. 

defident  fond,  sale  of,  from  time  to  time,  [1688]. 

duration  of,  1634,  1635. 

dnly  payable  on,  240,  2il. 

datj,  payment  subject  to,  218. 

election  between,  and  dower,  [1547]. 

executor,  duty  of,  to  set  fund  apart  for,  1639,  1640. 

executor,  to,  for  bis  trouble,  1634. 

foreclosure,  judgment  for,  against  annuitant,  [9074]. 

fund  for,  deficient,  sale  from  time  to  time,  [1688]. 

fond  on  cesser  of,  to  fall  into  residue,  [1626]. 

future  payments  provided  for,  [1688],  1637. 

gift  of  sum  to  purchase,  1636. 

government  annuiiy,  purchase  of,  by  transfer  of  stock,  [888,  1681]. 

purchase  in  name  of  trustee  for  lunatic,  [1680],  1636. 

purchase  in  name  of  trustees,  [1681]. 

purchased  and  paid  conditionally,  [1681]. 
horses  and  dogs,  for  maintenance  of  testator's,  1685. 
income  tax  on,  1636,  1637. 
injunction  against  paying,  730. 
inquiry  as  to  amount  due  in  respect  of,  [968]. 
insufOoient  estate,  out  of,  [1688],  1636,  1636. 
interest  on  arrears,  when  given,  1633,  1637,  1638,  2119. 
investment  of  cash  to  meet,  [1686]. 
investment  to  answer,  omission  to  make,  [1148]. 
land  declared  charged  with,  and  specific  performance  of  covenant  to  grant, 

with  vesting  order,  1265. 
legacies  not  entitled  to  priority  over,  1602,  [1648],  1646. 
legacy  duty  payable  on,  240,  1036,  [1641,  1648]. 
^U^gacy''  includes,  1635. 

liberty  to  apply  on  death  of  annuitant,  [1686,  1688]. 
limitations,  Statute  of,  application  of ,  1154,  1370,  1637. 
lunatic,  purchased  for,  [1680],  1636. 
<<  maintenance  and  education,"  for,  1635. 

married  woman,  purchase  for,  out  of  corpus,  notwithstanding  restraint  on 
anticipation,  [808]. 

separate  use,  entitled  for,  right  of,  to  receive  value,  1636. 
marahalling  in  favour  of  annuitants,  [1668]. 
merger  of,  in  life  estate,  1685. 
mortgage,  by  way  of,  1944. 
mortgage  or  sale,  to  be  raised  by,  [1684]. 
payable  from  testator's  decease,  when,  1634. 
payment  of,  [1686—1629],  1635. 

by  receiver,  [801]. 

subject  to  refunding,  801. 

conditionally,  [1681]. 

out  of  dividends,  [818]. 

to  married  woman  until  alienation,  1681. 
perpetual  or  for  life,  1632,  1634. 

declaration  as  to,  [1688]. 

devolution  of,  1635. 

valuation  of,  1636. 
policy  of  insurance  on  life  of  grantor  of,  right  to,  2008,  2120. 
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ANNUITT— ^ofi««ji«?. 

presimiptioa  of  death  of  annuitant,  payment  of  fund,  165o,  1656. 

pzoof  by  annuitant,  in  administration  action,  1461. 

realty,  charged  on,  has  no  priority  oyer  legacy  similarly  charged,  1602, 1646. 

made  g^ood  out  of  corpus,  [1683]. 

sale  of  estate  charged,  when  ordered,  1639,  1640. 

secured,  [1632],  1638,  1639. 
recouping  income  sums  paid  in  respect  of,  [1634]. 
redemption  of ,  [2116,  2117],  2119,  2120. 
registration  of ,  2101. 
rents,  to  he  paid  out  of,  [1688]. 
residue,  fund  falling  into,  [1686],  1635. 
sale  in  consideration  of,  set  aside,  as  against  creditors,  [8847]. 
sale  in  consideration  of,  specific  performance  of,  2255. 
sale  of  land  charged  with,  [886]. 
sale,  right  of  annuitant  to  have  arrears  raised  by,  [1684],  1639, 1640,  [8117, 

8118]. 
satisfaction  of,  by  subsequent  legacy,  1739. 
Scotch,  held  a  charge  on  "Rnglish  realty,  1587. 
security,  action  by  annuitant  for,  [1688],  1637,  1638,  1640. 
specialty  debt,  when  giving  rise  to,  2120. 
specific  performance  of  agreement  for  sale  or  grant  of,  1265,  2209,  2224, 

[8888],  2293. 
stamp  on  grant  of,  160. 
stock  set  apart  to  answer,  [1686]. 

right  to  hay^  fund  set  apart,  1640. 
Buooession  duty  on,  charged  on  estate  on  resettlement,  242. 
tenant  for  life,  duty  of,  to  keep  down,  1638,  1690,  1944. 
testator,  granted  by,  raised  out  of  estate,  [1688]. 
trustee,  to,  carrying  on  business  is  liable  to  duty,  241. 
trustee,  to,  so  long  as  he  continues  in  trust,  1634. 
trustees,  duty  of,  to  provide  fund  for,  [1148],  1182,  1183. 
Union  of  Benefices  Act,  under,  2004. 
valuation  of,  [1687],  1635,  1636,  [1643,  1644],  1645. 

on  consent  to  have  valuation  according  to  Gk>vemment  tables,  1645. 

right  of  annuitant  to,  and  payment,  if  assets  deficient,  1685,  1636. 

where  abatement  necessary,  [1848,  1644],  1645. 

where  some  annuitants  dead,  [1644],  1645. 
widowhood,  payable  during,  [816,  1688],  1635. 

ANSWEB.    8«e  Intsbbooatobies. 

ANSWEEUNG  PETITION,  388. 

ANTE-NUFTIAL  DEBTS,  [886],  891—893,  903,   918,   019.    See  Mabmed 
WoiEAir. 

APOLOGY, 

oontemnor,  of,  contempt  condoned,  [464,  478]. 
for  contempt,  to  be  published  in  newspaper,  691. 

APPEAL,  Chap.  XXXVI.,  848—883. 
abandoned,  costs  of,  868,  873,  874. 
account  added  or  varied  on,  [848]. 
account,  taking  of,  not  in  general  stayed,  879. 
action  and  counterclaim,  separate  appeals  on,  872. 
adjournment  from  Chambers  is  not,  322. 
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APl^EAI^— continued. 

administration  aotions,  from  orders  made  in,  863,  864,  868,  871. 

Admiralty  cases,  in,  852. 

admission  in  pleadings,  from  order  on,  863. 

admission  withont  prejudioe  to  right  of,  [1141]. 

advanoing,  850,  868. 

affirming  order  or  judgment  on,  [848]. 

alteration  of  judgment  or  order,  when  necessary  for,  192. 

amendment,  from  order  as  to,  44,  866. 

leave  for,  on  terms,  [860]. 

powers  of  Court  as  to,  863,  871. 
annuities,  from  order  charging,  on  residue,  864. 
appeal  motions,  861. 
appearance  on,  869. 
appearance  gratis  on,  863,  869. 

Arbitration  Act,  1889,  under,  415,  853,  859,  860,  863,  864. 
arbitration,  from  orJer  as  to  revocation  of  submitision  to,  857. 
arbitrator,  from  opinion  of  Court  on  case  stated  by,  860. 
assessors,  from  order  directing  trial  with,  860. 
attachment,  from  order  for,  445,  854. 
bankrupt  party,  by,  855,  861,  862,  873,  875. 
bankruptcy,  from  order  in,  864,  865. 
breach  of  trust,  from  order  adjusting  loss  from,  863. 
carrying  on,  order  of  course  for,  when  obtainable,  118. 
case  stated  by  Inland  Revenue,  from  order  on,  864. 
oertifioate  as  to  damages,  from  order  confirming,  863. 
certificate,  from,  approved  by  the  Judge,  859. 
certificate  of  Judge  in  Chambers,  when  required  in  support  of,  858. 
certiorari,  from  orders  made  on,  844,  854,  855. 
Chambers,  from  orders  made  in,  329,  820,  856 — 859,  863,  864. 
Chambers,  stay  of  proceedings  in,  pending  appeal,  879, 880. 
Chancery  Division,  in,  from  Judge  at  Chambers,  857,  858. 
charities,  from  orders  as  to,  1315,  1316,  1319. 
daim  in  administration  action,  from  order  on,  863,  864,  865,  866. 
class,  by  dissentient  member  of,  121,  861. 
co-defendant,  by,  862. 

committal,  from  order  as  to,  465,  854,  855,  860. 
conduct  of  action,  none  from  order  as  to,  1524. 
consent,  order  by,  not  subject  to  appeal,  124,  855. 
consultative  jurisdiction,  from  order  made  in  exercise  of,  860. 
contempt  of  Court,  from  order  as  to  costs  of,  855. 
contempt  of  Court,  in  cases  of,  747,  854,  855,  860. 
contributory,  from  decision  determining  liability  of,  859. 
conveyance,  from  order  settling  form  of,  354,  866. 
copies  of  documents  to  be  supplied  on,  868. 
oo-plainti£P,  by,  861,  876. 
costs,  appeal  for,  not  permitted,  256,  465,  855,  856,  1950. 

discharge  of  order  as  to,  made  on  wrong  principle,  [861]. 

exceptions  to  rule,  855,  860,  1170,  1197. 
costs,  charges,  and  expenses,  from  order  as  to,  855,  856. 

taxation  of,  on  appeal,  [861]. 
oosts  of,  257,  872,  873. 

appeal  by  liquidator,  259. 

appeal  from  Palatine  Court,  [849]. 

Vol  L  eftda  with  p.  881 ;  Vol  II.  with  p.  1894. 
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KBBEAlt-'ismtinued. 
oofits  <A— continued, 

discretioiL  of  Court  as  to,  872. 

follow  event,  in  general,  872. 

higher  scale,  on  appeal  as  to  allowance  of,  826. 

immediate  taxation  of,  right  to,  873. 

of  notice  to  yary  decree  nnder  Ord.  LTin,  r.  6,  [848]. 

orders  as  to  payment  of,  [848]. 

party  afPected,  bat  not  serred,  869. 

secitrity  for,  by  deposit  or  bond  ordered,   [878,  874].     See  u^ra^ 
**  secnrity  for  costs." 

shorthand  writer's  notes,  of,  860,  869,  870. 

solicitor  and  client  costs,  not  included  in,  257. 

unsaooeeafol,  oat  of  fond  in  Coart  onder  special  oiroomstances,  873. 

where  appeal  not  set  down,  868. 
ooanterdaxm  raising  separate  groand  of  action,  from  order  on,  872. 
Coonty  Goarts,  from,  863^  854,  865. 

charity  cases,  in,  1315. 
creditor,  from  deoiidon  determining  claim  of,  863 — 866. 
creditor's  action,  from  orders  made  in,  863 — 865,  871. 
«  criminal  cause  or  matter,"  in,  445,  465,  854,  855. 

in  information  in  nature  of  quo  warranto^  854. 
cross  appeal,  ordet  on,  [848]. 

costs  of,  266,  873. 

practice  as  to,  872. 
oostody,  as  to  discharge  from,  under  writ  de  coniumaee  eaptettdo,  855. 
custody  of  infant,  from  order  as  to,  852,  1044,  1049. 
decision  overruled,  extension  of  time  in  case  of,  867. 
default,  from  judgment  by,  189,  853,  863. 
default  of  appearance  on,  869. 
defendant,  by,  as  to  costs,  856. 
demurrer,  from  order  on,  863. 
disallowance  of  daim,  from,  866. 

discharge  of  order  made  in  Chambers,  motion  for,  857,  858. 
discontinuanoe  of  action  puts  an  end  to,  129,  862. 
discovery  as  to,  discouraged,  65,  73. 

discretion  of  Court  below  not  in  general  interfered  with,  373,  443,  445,  856, 
859,  860,  879,  1427,  1524. 
evidence,  as  to  admission  of,  870. 
extension  of  time,  as  to,  867. 
stay  of  proceedings,  as  to  granting,  880. 
dismissal  of  action,  from  order  directing,  866. 
dismissed,  on  default  of  appearance  by  appellant,  [849],  867. 
security,  for  default  in  giving,  [874],  876. 
when  not  set  down  in  due  time,  868,  873. 
distribution  of  fund,  from  order  as  to,  864,  867. 
distribution  of  fund,  stay  of,  pending  appeal,  879. 
District  Begistry,  from,  as  to  costs,  260. 
Divisional  Court,  to,  from  Judge  in  Chambers,  857. 
Divorce  Act,  under,  853. 
documents,  on  question  as  to  privilege  of,  860. 
drawing  up  of  order  on,  862. 
Durham,  from  Palatine  Court  of,  853. 
entering  of,  in  list,  854,  865. 

Seferencee  to  the  Forme  are  printed  thue  [468]. 
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eyidenoe  on,  869—871. 

ooBts  and  piinting  of,  869. 

fnrtlier  eyidence,  when  reoeiyed,  866,  870,  871. 

objeotion  to,  not  taken  in  Court  below,  152. 
examination  nnder  CSompanies  Act,  none  from  order  directing,  860. 
ezeontor,  appeal  by,  as  to  costs,  855. 
ezeoator  of  deceased  party,  by,  865,  861. 
executor,  right  of,  to  secnxity  for  costs,  875. 
ex  parte  application,  from  refusal  of,  862. 
extension  of  time,  none  from  order  allowing,  869. 

final  or  interlocutory  judgments  or  orders,  distinctions  betveen,  868—865. 
finding  of  fact,  from,  864. 
foreclosnre  judgment,  from,  863. 
fraud,  where  judgment  obtained  by,  859. 
further  consideration,  from  order  on,  863,  866. 
further  eyidence  on,  865. 
future  rights,  from  order  declaring,  166,  867. 
habeas  corpus,  in  oases  of,  852,  856,  1044,  1049. 
hearing  of,  868,  869. 

two  Judges,  before,  862,  865. 
higher  scale,  as  to  allowance  of  costs  on,  856. 
House  of  Lords,  order  of,  made  an  order  of  Court,  [888],  883. 

costs  of  application,  883. 

leaye  to  appeal  to,  not  granted  on  question  of  discretion,  860. 

stay  of  execution  for  costs  refused  on  solicitor's  undertaking  to  lefnad, 
[878]. 

stay  of  proceedings  pending  appeal  to,  881,  882. 
inconsistent  case,  appellant  not  allowed  to  raise,  871. 
infant,  consent  on  behalf  of,  as  to  hearing  before  two  Judges,  852. 
infant,  from  order  as  to  custody  of,  862,  869. 
inferior  Court,  from,  853,  854. 

injunction,  from  interlocutory  order  g^ranting  or  refusing,  859. 
injunction,  stay  of,  pending  appeal,  when  granted,  880. 
inquiry  added  or  yaried  on,  [848]. 
inquiry  on  request  without  prejudice  to  right  of,  [H5]. 
inrolment  no  longer  affects  right  of,  194,  852. 
inspection,  from  order  as  to,  855. 
interest  on  money  ordered  to  be  repaid,  186. 

repayment  of,  under  Vendor  and  Purchaser  Act,  [8868]. 
interlocutory  judgments  or  orders  from,  859,  863 — 865. 
interpleader  proceedings  from  orders  in,  608,  865,  856,  861,  865. 
issue,  from  order  directing,  385. 
Judge's  notes  to  be  produced  on,  869,  870, 
judicial  opinion,  none  from,  860. 

jurisdiction  of  Court  of  Appeal,  851—860.    See  Affkal  (Cousr  op), 
jury,  from  order  at  trial  with,  as  to  costs,  864. 
jury,  from  order  at  trial  without,  869. 
jury,  from  order  on  motion  for  trial  by,  864. 
King's  Bench  Diyision,  in,  from  Judge  at  Chambers,  857. 
Lancaster  Palatine  Court,  appeal  from,  [849],  853,  866,  867. 
Lands  Clauses  Act,  from  order  under,  as  to  construction  of  will,  864. 
leaye  to  appeal,  application  for,  ex  parte,  859. 
leaye  to  appeal,  from  order  refusing,  854. 
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leave  to  appeal,  when  neoessary,  854,  857,  859,  861,  867. 

leaye  to  ugn  judgment,  from  order  as  to,  864. 

legfal  personal  repreBentative,  by,  861. 

liberty  of  subject,  order  concerning,  859. 

liquidator,  by,  in  winding-up,  861. 

liyerpool  Court  of  Passage,  from,  853. 

Local  Goyemment  Act,  1894,  as  to  question  submitted  under,  860. 

lunatic,  as  to  costs  of  inquiry  as  to  condition  of,  856. 

mandamus,  from  order  refusing,  854,  876. 

married  woman,  by,  costs  of,  876,  889. 

Mayor's  Court,  from,  by  special  leaye,  854. 

mistake,  extension  of  time  in  cases  of,  867,  868. 

mode  of  appealing,  861 — 865. 

mode  of  trial,  from  order  as  to,  860. 

mortgagee,  by,  as  to  costs,  856. 

mortgagor,  by,  as  to  costs  allowed  to  mortgagee,  856. 

motion,  from  order  made  on,  864. 

motions,  orig^al,  in  pending  appeals,  861,  862. 

n$  exeat  discharged  on,  [516]. 

new  trial,  from  order  imposing  payment  of  costs  as  condition  of,  856. 

new  trial,  from  orders  as  to,  864,  871. 

non-party,  by,  861. 

notice  of  appeal,  service,  amendment  and  form  of,  861 — 863. 

tune  to  be  allowed  by,  862,  865. 
nuisanoe  cases,  in,  854. 
official  referee,  from  finding  of,  854. 
orders  on,  forms  of,  [848 — 851]. 
originating  summons,  from  order  made  on,  1,  869. 
part  of  order,  from,  872. 
parties  entitled  to  appeal,  860,  861. 

to  be  seryed  with  notice  of  appeal,  862,  863. 
pauper,  by,  876,  1065,  1067. 
penalties,  in  proceedings  to  reooyer,  855. 
pci  jury,  from  judgment  obtained  by,  859. 
petition  of  rehearing  abolished,  861. 
pleadings,  from  orders  to  strike  out,  860. 
point  of  law,  from  order  dismissing  action  on,  864. 
postponement  of,  869. 

practice  and  procedure,  in  matters  of,  857,  864. 
preliminary  objection,  party  concealing,  deprived  of  costs,  873. 
printing  of  evidence  on,  879. 

priorities,  from  order  as  to  costs  in  action  determining,  856. 
privilege  for  documents,  on  question  of,  860. 
prohibition,  from  proceedings  in,  820,  822,  857. 
quo  icarranto,  in  cases  of,  854. 
Bail  way  Commissioners,  from  orders  of,  819,  853. 
reasons  of  Judge  below,  where  no  information  as  to,  873. 
receiver,  as  to  selection  of,  775,  789,  860. 
receiver,  from  interlocutory  order  appointing,  859. 
record,  by  person  not  party  to  the,  861. 
referee,  from  order  on  motion  to  vary  report  of,  861. 
reference,  from  order  of,  417. 
refusal  of  application,  from,  864 — 866,  871. 
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rehearing,  to  be  by  way  of,  853. 

replaoement  of,  in  paper,  862. 

representative  action,  in,  121,  861. 

residuaiy  legatee,  by,  as  to  costs,  856. 

redduary  legatee,  by,  from  judgment  against  executor,  1416. 

respondent,  default  of  appearance  by,  869. 

respondent,  hearing,  in  support  of  appellant's  oase,  869. 

reversing  or  varying  order  or  judgment,  [MB]. 

revivor  for  purpose  of ,  118. 

security  for  costs  of,  873 — 877. 

amount  of,  877. 

application  as  to,  how  made,  877. 

deposit  or  bond,  by,  [878,  874]. 

difflnisaal  of  appeal  in  default  of,  [874]. 

married  woman,  by,  876. 

new  trial,  on  application  for,  877,  881. 

poverty  or  insolvency  of  appellant,  on  ground  of,  876,  876. 

residence  out  of  jurisdiction,  on  ground  of,  875. 

sum  deposited  for,  order  for  i>ayment  of,  on  aooount  of  costs,  [M0]. 
security,  from  order  requiring,  860. 
sequestration,  from  order  refusing  leave  to  issue,  865. 
service  of  notice  of,  constituted  by,  862,  866. 

what  Required,  862. 
set-off  of  costs,  from  order  allowing,  864. 
setting  down  appeals,  practice  as  to,  868. 
Settled  Land  Acts,  under,  1816. 

shorthand  notes,  costs  of,  when  allowed  on,  850,  869,  870. 
solicitor,  from  order  striking,  off  rolls,  855,  875,  1116. 

ordered  to  pay  costs  personally,  by,  856. 
special  case,  from  order  directing  statement  of,  800. 
special  case,  from  order  on,  under  Arbitration  Act,  859,  863,  864. 
special  case  raising  questions  of  fact  only,  from  order  on,  860. 
Stamp  Act,  from  order  on  case  tmder,  864. 
statute,  from  decisions  made  final  by,  853. 
statutory  jurisdiction,  from  orders  under,  865. 
stay  of  proceedings,  does  not  operate  as,  134,  880. 
stay  of  proceedings  pending,  877 — 882. 

applications  for,  how  made,  880,  881. 

costs  of,  881. 

execution  for  costs,  [877],  878,  879. 

execution  for  i>ayment  of  money,  [877],  879,  880. 

House  of  Lords,  pending  appeal  to,  881,  882. 

proceedings  in  Chambers,  879,  880. 

undertaking  of  solicitor  to  refund  costs,  on,  878. 
striking  out  pleadings,  from  order  as  to,  860,  863. 
substituted  service  of  notice  of,  863. 
summons,  from  order  on,  856 — 859,  863,  868,  871. 
taxation,  from  order  reviewing,  857,  860,  864. 
taxation  of  costs  of,  873. 

test  action,  on  neglect  of  defendant  to  appeal  in,  861. 
third  party,  powers  of  Court  of  Appeal  as  against,  871. 
ordered  to  pay  costs,  873. 
service  of  notice  on,  862. 
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AFTEAL— continued, 
time  for,  866—868. 

Ghamben,  from  orders  in,  858. 

oomputation  of,  866. 

iljgtniaaal  of  appeal  out  of  time,  860. 

extension  of  time,  [860],  867,  86i,  867,  868. 

final  judgment,  from,  and  interlocatory  judgments  and  orders,  869, 
864. 

future  rights,  persons  affected  hj  declaration  of,  166,  867. 

interlocutory  orders,  from,  859. 

King's  Bench  Division,  in,  from  Judge  at  Chambers,  857. 
trial,  from  order  as  to  mode  of,  860. 
trustee,  appeal  hy,  as  to  costs,  856,  1170,  1197. 
trustee  in  bankruptcy,  by,  873. 

serrice  of  notice  on,  862,  863. 
uncertificated  bankrupt,  by,  861. 

unconditional  leave  to  defend,  from  order  giving  or  refusing,  859. 
variation  of  order,  for,  by  respondent,  872. 
varying  minutes  of  order,  as  to,  190. 
Vendor  and  Purchaser  Act,  under,  866,  [8868]. 
want  of  prosecution,  appeal  dismissed  for,  [874],  876.  ' 

from  order  dismissing  action  for,  856. 
wife,  by,  where  husband  bankrupt,  873. 
winding-up  orders,  from,  864,  865,  867,  868,  876. 
withdrawal  of  notice  of,  862,  867,  872. 
witness,  by  person  summoned  as,  861. 
witnesses,  examination  of,  at  hearing  of,  870,  871. 

APPEAL  (COURT  OF), 

Admiralty  appeals  to,  852. 
amendment,  powers  as  to,  863,  871. 
arbitrations  and  references,  powers  as  to,  853. 
County  Palatine,  of,  197,  198. 
criminal  matters,  no  appeal  to,  in,  445,  46G,  851. 
evidence,  further,  power  to  admit,  866,  870,  871. 
inferior  Courts,  appeals  from,  853,  854. 
jurisdiction  of,  197,  851—860,  871,  872. 

original,  862. 

to  grant  certificate  in  patent  action,  666. 

transfer,  as  to,  no  longer  exists,  828. 
law  in  force  at  time  of  hearing  of  appeal  regarded,  863. 
lunacy,  appellate  jurisdiction  in,  210. 
motion  to,  861. 
new  trial,  application  for,  to  bo  made  to,  508. 

power  to  direct,  871. 
original  petition  not  heard  by,  387. 
previous  dedsion,  when  bound  by,  863. 
special  case  not  heard  by,  in  first  instance,  368. 
transfer  of  causes,  jurisdiction  of,  as  to,  no  longer  exists,  828. 

except  as  to  cases  from  Palatine  Court,  829. 
two  Judges  of,  jurisdiction  of,  by  consent,  852. 

on  interlocutory  appeals,  866. 
verdict,  has  power  to  set  aside,  871 . 
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APPEARANCE,  Chap.  III.,  21-25. 
appeal,  on  hearing  of,  863,  869. 
appointment  of  receiyer  before,  [761,  769],  771. 
certificate  of  no,  entry  of,  [178]. 
conditional,  23. 

costs  of,  245,  260,  282,  305,  389,  390.    Bee  Coeni. 
default  of,  [170,  171],  172—175.    See  Defajji/e  or  Affbabahgb. 

on  hearing  of  appeal,  863,  869. 
Diatriot  Begiatrj,  in,  176. 
exeoator,  bj,  1417. 

further  oonaideration,  on,  by  persona  not  parties,  363. 
"  gratia,"  23,  863,  869. 

infant,  of,  by  guardian,  387,  972,  974,  977,  978. 

judgment,  leave  to  defendant  to  appear  or  defend  after,  [88],  23,  24,  363. 
judgment  notwithstanding,  under  0.  ZIV,  1,  [170]. 
Judicature  Bules  as  to,  23. 
next  friend,  by,  975. 
originating  summons,  on,  324,  325. 

when  not  necessary,  325. 
partners,  by,  23. 

party  in  possession  of  land,  leave  to,  to  appear  and  defend,  [81]. 
petition,  on,  388. 

unnecessary,  1197. 
protest,  under,  effect  of,  23. 
separate,  costs  of,  when  allowed,  305. 
set  aside,  where  address  illusory  or  fictitious,  [81]. 
summons,  on,  324,  325. 

by  person  with  notice  of  judgment,  327. 
third  party,  by,  23. 

at  trial,  leave  for,  [81]. 
time  for,  7,  9,  17. 
undertaking  to  enter,  [759]. 
waiver  by,  23,  443,  444. 

APPELLATE  JURISDICTION  ACT,  1876.. 853. 

APPLY,  LIBERTY  TO,  [188].    See  Libkett  to  Applt. 

APPOINTMENT.    SeeTowiSB, 

of  judicial  trustee,  [1273—1877],  1278,  1279.    See  Judicial  Teuszei. 

of  new  trustees.    Src  Tbusteb  ;  Tbttbtxb  Acts. 

of  receiver,  [749—778],    See  Recsiveb. 

time,  of,  for  settling  judgment  or  order,  188, 189. 

APPORTIONMENT, 

Act,  1870.. 1768,  1769. 

annuities,  of,  1638,  [1640—1643],  1645.     See  AmnnrY. 

assets,  of,  where  insufficient,  [888,  1445,  1447, 1460, 1461,  1468],  1459. 

where  legatees  called  on  to  refund,  [1667]. 
capital  and  income,  of,  as  between  tenant  for  life  and  remainderman,  1505| 

[1670—1686],  1687—1693. 
charge,  of,  as  between  tenant  for  life  and  remainderman,  1683,  [1686]. 
charities,  of,  [1886],  1287, 1296,  1301, 1305, 1318,  [1883],  1328.  ^CiuutT. 
oosti,  of,  between  two  funds,  [846],  248—250,  264,  265,  267,  [886, 14881, 
1515.    See  Cosie. 
in  creditor's  action,  1445. 

Vol.  L  ends  withp,  884  ;   Vol.  II,  icithp,  1894. 
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AFPOBTIONMENT-Hwn^iitMAf. 
WMta — contintted. 

oharity  cases,  in,  [1989,  1880],  1335,  1850. 

croas-appeals,  in  oaae  of,  873. 

fund  deficient,  [246]. 

general  charges,  words  involving  apportionment  of,  248—250,  264, 
265. 

ImproTement  expenses,  between  properties  charged  with,  [80571. 

mixed  residue,  where  there  is  a  gift  of,  1515. 

pure  and  mixed  personalty,  between,  [1880],  1350. 
creditors,  among,  of  funds  paid  out  of  Court,  [288]. 
debt,  of,  rateablj  on  legacies,  1 658. 
debts,  of,  and  legacies,  as  between  pure  and  impure  personalty,  [1380], 

1350. 
dividends,  of,  as  between  tenant  for  life  and  remaindermen,  1768,  1769, 

2423. 
estate,  of,  purchased  with  funds  of  distinct  charities,  [8486]. 
leaseholds,  of  proceeds  of  sale  of,  as  between  tenant  for  life  and  remainder- 
man, 2450,  2451. 
legacies,  of,  amongst  legatees,  [1640—1644],  1645,  1646. 

as  between  pure  and  impure  personalty,  [1330],  1350. 
legal  and  equitable  assets,  of,  for  payment  of  debts,  [1668],  1671)  1675. 
mortgage  debt,  of,  as  between  subsequent  incumbrancers,  2092. 

where  mortgage  devised  to  several,  [2076]. 
outstanding  estate,  of,  amongst  creditors,  [1458]. 
partnership  profits,  of,  1769,  [2808],  2204. 
purchase-money,  of,  between  different  estates,  [1684]. 
rents,  of,  as  between  tenant  for  life  and  remainderman,  1768,  1769. 

increased,  of,  among  charities,  1296,  [1888]. 
rents  reserved  by  parol,  of,  1768. 
residne,  of,  by  executor  when  assets  deficient,  [1468]. 
royalties,  of,  in  mining  leases,  1768. 
specific  gifts,  of  income  of,  1769. 
stock  oazried  to  separate  accounts,  of,  244,  245. 

APPREHENSION  OP  INJURY, 

injunction  granted  in  case  of,  527,  560,  614,  617* 

APPRENTIOESHIP, 

infant,  of,  987,  989. 

payment  of  premium  on,  [888,  1006,  1088]. 
return  of  premium,  [1007],  1012. 

APPROPRIATION, 

annui^,  of  funds  to  meet,  1626,  1640. 

ooDsignmcmts,  of,  to  meet  bills  of  exchange,  [8866],  2366,  2367. 

legacy,  of,  1486—1488,  [1788]. 

mortgage,  of,  to  answer  legacy,  1487. 

payments,  of,  ClayUmU  Com,  1133,  1134,  136S,  1369. 

solicitor,  by,  308. 

statute-banred  debt,  to,  1368. 

smrety,  by,  2146,  2147. 

trust  money  drawn  out  by  trustee,  as  against,  1133,  1134. 

trustee  and  cestui  que  trust,  as  between,  1133,  1134,  1369. 


Sefirences  to  ih$  F<nfM  arept^nted  thu$  [466]. 
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APPROVEMENT, 

common,  of,  by  lord  imder  Statute  of  Merton,  601. 

ABBITRATION,  Chap.  XXVI.,  399—420. 
aoooTmt,  matters  of,  referred,  416,  1362. 
acooimts,  order  for  bring^g  in  of,  [408]. 
agreement  for,  enforced  by  stay  of  proceedings,  406-^08. 

order  of  Gonrt,  has  same  effect  as  if  made  an,  405. 

what  constitates,  404. 

when  revocable,  405. 
appeal  from  opinion  of  Conrt  on  case  stated  by  arbitrator,  415,  860. 
appeals  nnder  Arbitration  Act,  1899.. 415,  853,  859,  860,  863,  864. 
appearance  not  required  on  summons  as  to,  325. 
arbitrator,  action  not  to  be  brought  against,  [400]. 

admission  by,  not  admissible  on  application  to  set  aside  award,  412. 

appointed,  in  place  of  one  refusing  or  incapable,  [401]. 

appointment  of,  409,  410,  415. 

disooTery  by,  privilege  from,  93. 

discretion  of  Gourt  to  refuse  to  appoint,  408. 

evidence  of,  when  admissible,  412. 

liabili^  of,  for  negligence,  412. 

powers  of,  405,  406. 

production  of  documents  before,  [899,  400]. 
architect  under  building  contract,  when  arbitrator,  404. 

reference  to,  as  to  injury  to  plaintiff  by  building,  667. 
award,  enforcement  of,  411. 

finality  of,  406. 

form  of,  411. 

injunction  against  arbitrator  making  award,  410. 

setting  aside  and  remitting,  411 — 413. 

time  for,  405,  410. 
building  society,  pursuant  to  rules  of,  409,  415,  2129,  2130. 
buildings,  whether  injunction  as  to,  complied  with,  567. 
charity,  as  to,  1318. 

clerical  error,  power  of  arbitrator  to  correct,  411. 
costs  of,  413,  414. 

event,  costs  following,  413,  414. 

power  of  arbitrator  to  award,  267,  406,  414. 

solicitor  and  client  costs,  power  to  award,  257. 

to  be  awarded  by  arbitrator,  [899,  400]. 
County  Court,  jurisdiction  of,  as  to  building  societies,  2129. 
discontinuance  after  finding  in,  129. 
discovery  after  reference  to,  63,  70. 

arbitrator  when  privileged  from  giving,  93. 
final,  when  award  is,  406. 

fraud,  in  cases  of,  Court  will  not  stay  proceedings,  406,  407. 
Friendly  Societies  Act,  xmder,  414. 
injunction  against  arbitrator  making  award,  410. 

party  proceeding  to  arbitration,  410,  697. 
injunction,  as  to  compliance  with,  [666],  567. 
judgment,  entering  after  report  of  referee,  402. 
Lands  Clauses  Act,  under,  2409—2414.     See  Lasss  Claubbb  Act. 
life  Assurance  Companies  Act  (33  &  34  V.  c.  61),  reference  under,  is 
reduce  contracts,  [408]. 


VoU  I.  endi  with  p.  884 ;  Tp/.  U.  iHthp.  1804. 
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AJBiBVnKAUllO'^— continued. 

meaning  of  term  "  arbitration,"  404. 
mistake,  setting  aside  award  for,  412. 

leaye  to  revoke  sabmission  in  case  of,  405. 

power  of  arbitrator  to  correct,  411. 
notice  to  concur  in  appointment  of  arbitrator,  409. 
oaths  administered  in,  406. 
official  or  special  referee,  reference  by  Court  to,  [401,  402],  415—418.    See 

Refebeb. 
partnership  articles,  effect  of  clause  in,  407,  413,  2168,  2182,  2183. 
production  of  documents  in  aid  of,  [809],  405,  406. 
PubUo  Health  Act,  under,  408,  410,  411,  414. 
Bailwaj  Crompanies  Arbitration  Aot,  under,  408. 
reoeiyer,  appointment  of,  notwithstanding,  408. 
reference  to,  [666]. 

compulsory,  416. 

further  order,  after  report,  [402]. 

injunction,  in  action  for,  [066]. 

proceedings  under  reference,  408 — 410. 

to  one  arbitrator,  [899]. 

to  two,  or  umpire,  [400]. 
report  of  referee,  418,  419.    See  Befebeb. 

judgment  after  report  of  referee,  [408]. 

remitting  for  hearing,  404. 
setting  aside,  reviewing,  and  remitting  awards,  411 — 413. 

eyidence  discovered  after  award  made,  412. 

misoonduot,  corruption,  undue  means,  fraud,  412. 

mistake  by  arbitrator,  412. 

time  for,  411. 
special  case,  power  of  arbitrator  or  referee  to  state,  409,  410,  411,  415,  418. 

oosts  of,  414. 
staying  proceedings  where  there  is  a  submission,  [899],  406—498. 
<<  step  in  the  proceedings,"  under  s.  4 .  .406. 
submission  to,  meaning  of  the  term,  404. 

provisions  included  in,  405,  406. 

when  revocable,  405. 
three  arbitrators,  reference  to,  409. 
time  for  award,  406. 

enlarging,  [400]. 
trial  before  official  or  special  referee,  [402],  415,   416,  419,   420.     See 


judgment  after,  [402]. 
umpire,  appointment  of,  405. 
valuation  distinguished  from,  404. 
witnesses,  examination  of,  on,  [899],  406,  409. 

ABCHES  COURT, 

iniolment  of  order  of,  under  2  ft  8  W.  IV.  c.  93.  .[196]. 
prohibition,  order  niti  for,  against  official  principal  of,  [818]. 
sequestration  in  aid  of  decree  of,  as  to  costs,  [451]. 

ARCHITECrr, 

•ooount  in  suit  by  contractor  against,  and  employer,  [1352],  1359,  1376, 

1377. 
reference  to,  as  to  injury  by  building,  567. 

£e/erence$  to  the  Forme  arepritUed  thus  [456]. 
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ABJOETTECJi—eontinued. 

BBcacet  agreement  between,  and  employer,  1863,  1377. 
when  made  arbitrator  by  bnilding  contract,  404. 

ABCHWAT, 

agreement  by  railway  company  to  oonfltnict,  enforcement  of,  2281. 

ARMY, 

commiasion  of  officer  in,  charge  on,  2002. 

ARMY  ACT,  1881, 

penaion  of  officer  under,  inalienable,  464. 

ARREABS, 

interest,  of,  receipt  of,  by  tnutees,  1214,  1264. 

rent,  of,  payable  to  receiver,  [749],  778,  [797],  802,  803. 

ARREST, 

Bankruptcy  Act,  protection  from  arrest  under,  446,  468. 
Debtors  Act,  under,  441,  442. 
discharge  from,  443,  [471-474],  476. 
infant,  of,  for  non-attendance  under  order,  [KNIT]. 
priTilege  from,  426,  426,  468,  476,  476,  1112.    /S^  ATTAOHxnr ;  Swon- 
TRLTtO^X;  SoLionoB. 

ARRESTMENT, 

Scotch,  effect  of,  489. 

ARTICLES,  MARRIAGE,  [1708,  1709],  1713,  1714,  [1716—1718],  1723- 
1726.    See  Seetlsicbnt. 

ARTICLES  OF  PARTNERSHIP.    See  Pabxnbbseip. 
construction  of,  2176,  2177. 

ARTIZANS  AND  LABOURERS*  DWELLINGS  ACT, 
compensation  under,  2411. 

ASSAULT  ON  JUDGE, 
committal  for,  466. 

ASSENT  OF  EXECUTOR,  1484—1486.    See  Ezxoutob. 

ASSESSORS, 

appeal  from  order  directing  trial  with,  860. 
Court  empowered  to  call  in,  2388. 
official  referees,  to,  416. 
trial  of  issues  with,  or  without,  [369],  871. 

ASSETS.    See  ADiasms&ATiov ;  Adionistbatob  ;  Ezeodtob. 
admission  of,  [114,  1392],  1417,  1484,  1486.    See  AnioHBioir. 
bankrupt  executor  acting,  injunction  against,  [739],  733. 
company  restrained  from  parting  with,  as  against  debentare-holders,  714. 
dealing  with,  restrained,  [731],  732,  738. 
due  course  of  administration,  to  be  appUed  in,  1306. 
employed  in  trade,  profits  charg^  on,  [1100]. 

inquiry  as  to,  [1161,  1668,  1669]. 
foUowing,  1396,  1484—1486. 
further,  falling  in,  1436. 
general  power,  property  appointed  under,  1673,  1674. 

Vol,  L  cndt  wUh  p.  884 ;  Vol  IL  toUh  p.  1894. 
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ASSETS— «M^NMf. 

legal  or  equitable,  1428,  U24,  1671,  1672,  1673. 

manhaUing,  and  oxder  of  payment  oat  ol,  [166S— 1671],  1672—1675.    Sh 

ICaBSSAIUHQ  AflSKIB. 

partnerahip,  of,  [8166],  2167,  2176. 

leoeiver  of,  782,  788. 

reoovery  of,  inqniiy  as  to,  [1656]. 

right  of  creditor  or  legatee  to  follow,  1896,  1627,  1667,  1660. 

ASSIGNEE, 

ooets,  taxation  by,  not  allowed,  278. 

ooTenant,  when  entitled  to  benefit  of,  639. 

debt,  of,  proof  by,  in  adminifitzation  action,  1433. 

hnsband,  of,  wife's  equity  against,  [941],  961 — 964. 

legacy,  of,  action  by,  1487. 

life  intereet,  of,  stop  order  by,  [486]. 

mortgagor,  of,  foredoBiire  action  agaiost,  1936,  1964,  1966. 

redemption  by,  1936. 

set  off,  how  affected  by,  1366,  1367. 

ahaxe,  of,  costs  of  action  by,  1618. 

share  in  partnership,  of,  2177. 

ASSIGNMENT, 

bOl  of  sale,  when  operating  as,  2010,  2012,  2018. 

breach  of  tmst,  of  sums  due  under,  1127,  1128. 

charging  order,  effect  of,  as  against  assignee,  483,  484. 

chose  in  action,  of,  603,  2002.    See  Cho6b  in  Aonov. 

copyright,  of,  676. 

covenant  against,  enforced,  [534],  642. 

debts,  of,  when  complete,  1699. 

equitable,  2007.    See  EaxTrriBia  AssiQincxMT. 

equity  of  redemption,  of,  1931. 

fund  in  Gourt,  of,  notice  of,  1609. 

stop  orders  on,  491 — 499.     See  Stop  Obbbb. 
interest  of  party  to  action,  of,  116. 
leaseholds,  of,  pursuant  to  agreement,  [1694]. 
Een  of  solicitor,  how  affected  by,  1094. 
notice  of,  assignee  bound  to  give,  2068. 
patent,  of,  2382,  2404. 

pendente  /t<tf,  of  interest  in  subject  matter,  44,  116,  735. 
policy,  of,  1699. 

set-off  how  affected  by,  1366—1367. 
trade  mark,  of,  2397,  2398. 
Tduntary,  when  effectual,  1699. 

ASSISTANCE  (WBTT  OF).    See  Wan. 

ofder  for  issue  of,  to  put  rpceiyer  in  possession  of  chattels,  366, 423,  [431]. 
to  put  sequestrator  into  possession,  436. 

ASSIZES  (TBIAL  OF  QUESTION  OF  FACT  AT),  [869],  370,  374.    See 

ISBUB. 

Issue  of  commission  at,  374. 

ASSOCIATE, 

certificate  of,  of  findings  at  trial,  [370],  376. 

judgment  after  trial  on  circuit  upon  certificate  of,  [166, 166]. 

Mefereneee  to  the  Forme  are  printed  thue  [456]. 
TOL.  m.  8  D 
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ATTACHMENT, 

(1)  Of  debt,  [486],  486—491. 

bankruptoy,  tmatee  in,  when  good  against,  480,  490. 

debts  capable  of  being  attached,  487,  488. 

devolution  of  estate  by  reason  of,  117. 

effect  of  garnishee  order,  488 — 490. 

enforcement  of  garnishee  order,  490,  491. 

foreign,  process  of,  in  Mayor's  Court,  823. 

judgment  creditor,  right  of,  to  garnishee  order,  486. 

married  woman,  owing  to,  488,  889,  893,  920. 

mistake,  mutual,  order  made  bj,  set  aside,  490. 

money  paid  to  agent  for  benefit  of  creditors,  488. 

moneys  in  hands  of  recelTer,  of,  on  application  of  judgment  cseditor, 

[486],  488. 
money  in  hands  of  trustee,  of,  [486],  486,  489. 
proceedings  under  Ord.  xlt.,  486  seq. 
protection  and  discharge  of  garnishee,  486,  487,  490. 
receiver  appointed  in  lieu  of  garnishee  order,  795. 
solicitor's  lien,  how  far  affected  by,  490,  1094,  1095. 

(2)  Of  person,  438—446.    Atid  see  Comtekpt  of  Cottbt  ;  Dbbtobs  Aor. 

account,  for  default  in  bringing  in,  439. 

appeal  from  order  for,  446,  854. 

attornment  to  receiver,  to  enforce,  802. 

bankruptcy  of  contemnor,  effect  of,  433—436,  445. 

Chambers,  application  in,  for  leave  to  issue  writ,  441 . 

committal,  distinguished  from,  466. 

conveyance  of  land  enforced  by,  439. 

costs  of,  445. 

Debtors  Act,  procedure  under,  440 — 143,  446. 

discharge  of  order  for,  441,  [471,  478],  474. 

for  irreg^ularity,  475,  476. 

on  defaulter's  bankruptcy,  445. 
discovery,  to  oompel,  [60]. 
entry  of  judgment,  not  granted  before,  191. 
execution  of  writ  of,  445,  446. 
Injunction,  to  enforce  obedience  to,  746. 
Ireland,  to  enforce  judgment  of  Court  in,  195. 
judgment  or  order  when  enforceable  by,  422,  423,  440,  441. 
leave  of  Court  to  issue,  required,  440. 
married  woman,  against,  for  disobedience  to  order,  892. 
notice  of  motion  for,  96,  440,  443,  444. 

service  of,  443,  444. 
order  for,  for  default  in  payment  by  instahnents,  [48S].  | 

for  default  other  than  non-payment  of  money,  [438]. 

for  default  in  transferring  stock  into  Court,  [438]. 

for  disobedience  to  order  for  disooveiy,  [489]. 

for  non-payment  of  money  by  trustee  under  Debtors  Act,  a.  4« 
[440]. 
production  of  documents,  to  compel,  [00],  96,  [489]. 
receiver  in  default,  of,  807,  816. 
recital  of,  in  order  of  discharge,  [472]. 
return  to  writ  of,  enforced,  [446],  448. 
right  to,  under  Debtors  Acts,  440 — 443,  446. 
sequestration  ordered  on  return  of,  [450]. 

Vol  I.  ends  with  p.  884 ;   Vol.  IL  with  p.  1894. 
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ATTACBKEST^contintttd, 
(2)  Of  p«noa— MM^muMf . 

Berjeant-at-ftrmB  oxdered  on  return  of,  [447],  448. 

seryioe  of  order  to  be  enforoed  by,  how  to  be  effected,  448,  444. 

sheriff,  against,  for  not  returning  writ,  447. 

soHoitor,  against,  not  paying  in  balance,  [815],  816,  [1108]. 

subetitated  service  of  order  upon,  316. 
specific  performance  action,  against  defaulting  defendant  in,  2287. 
tenant,  of,  refusing  to,  attorn  to  receiTer,  802. 
trustee,  of,  for  non-payment  of  money  under  his  control,  [440],  442, 

443,  1167. 
undertaking  not  enforoed  by,  746. 

ATTEND  PROCEEDINGS, 

leave  to,  [826],  327,  1432,  1624. 

ATTENDANCES, 

Chamben,  at,  818,  329. 

costs  of,  266,  262,  282,  299,  1517,  1524.     Se0  COBH. 

examiner,  before^  823. 

witnoMOB,  of,  at  trial,  807. 

ATTESTING  WITNESS,  156. 

ATTOBNET.    See  SolTOitob. 

grant  of  administration  to,  1417. 

ATTOBNET  (POWER  OF),  237,  238.    Sh  Powib  of  Axrosmr. 
trustee  acting  under,  1178. 

ATTOBNET-GENERAL, 

amendment  by  adding,  as  plaintiff,  [44]. 

appearance  and  attendance  of,  in  charity  cases,  1291,  1297* 

on  appointment  of  dhari^  trustees,  1301. 
approval  by,  of  charity  schemes,  [1886],  1297,  1315. 
costs  of,  in  charity  cases,  [1888],  1297,  1306,  1307,  [1811]. 

not  allowed  where  bill  for  legacy  dismissed,  1516. 

payment  of  costs  to  or  by  Crown,  [1890]. 

separate  from  reUtor,  257,  [1889,  1890],  1306,  1307. 

taxation,  [1888],  1297. 
oosts  not  set  off  as  against,  265. 
denmirer  by,  to  petition  of  right,  898. 

order  on,  [896]. 
fees  of,  allowance  on  taxation,  265,  299. 

illegitimate  intestate  not  sufficiently  represented  by,  1417,  1576. 
Informations  under  control  of ,  1291,  1315. 
made  party  by  amendment,  [44]. 

perpetuation  of  testimony  concerning  Crown,  defendant  in  action  for,  108. 
public  nuisance,  action  by,  to  restrain,  591. 
scheme  as  to  charity,  notice  of,  to  be  given  to,  [1885],  1297. 
statutory  powers,  may  obtain  injunction  against  transgression  of,  by  public 
body,  710. 

ATTORNETS  AND  SOLICITORS  ACT,  1870..  277.    And  tee  Qouaaon. 
provisions  of,  as  to  agreements  between  solicitor  and  dient,  277,  278. 

ATTORNMENT, 

Bills  of  Sale  Acts,  dause  affected  by,  1968,  2009,  2018. 
inrad,  in,  of  bankmptpy  law,  1967. 
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ATrOJ3tmSE!!rr-^-eo»Hnued. 

mortgagor,  bjr,  efleot  of,  1967,  1968,  1978,  2009,  2018. 
reodTer,  to,  [749,  761,  765],  784,  [791,  vk\,  801,  803. 

disdharge  of  priBoner  in  onstodj,  for  not  attorning,  [471]. 

not  ordered  as  to  tenants  abroad,  802. 
seqaestrator,  to,  [467],  468. 
tenancy  created  bj,  802. 
widow,  to,  by  tenant  of  lands  assigned  as  dower,  [966,  966]. 

AUCTION, 

before  Master,  339. 

costs  of  sales  by,  312,  813. 

injunction  to  restrain  sale  by,  [684],  642. 

sale  by  Court,  usually  by  public,  339,  343. 

AUCTIONEER, 

charges  of,  allowance  of,  in  taxation,  300,  311,  312,  1978. 

defaulting,  442. 

innocent  miarepresentation  by,  355. 

joining,  as  defendant  in  action,  for  specific  performanoe,  2230,  2257. 

in  action  to  set  aside  sale,  2319. 
mortgagee  acting  as,  not  allowed  commission,  1978. 
right  of,  to  interpleader,  506. 
security  of,  343. 

reduced,  [886]. 
trustee  acting  as,  not  allowed  to  charge,  1177. 

AUDIT  OFFICE, 

authentication  of  account  at,  208,  209. 

AUTHORITT, 

action  commenced  by  solicitor  without,  139,  [1978, 1074],  1076. 

agent,  of,  declared,  [8806].    See  Aqxnt. 

married  woman,  of,  to  pledge  husband's  credit,  922,  923. 

next  friend,  of,  975. 

solicitor,  of,  1075—1078. 

AVOIDANCE, 

settlement,  of,  [1704—1708],  1707,  1708.    Si$  SnxLBCXRT. 

AWARD.    And  see  AxBiTRAnov  \  Bsfbbsi. 
agreement  as  varied  by,  enforoed,  [8891]. 
ambiguity  in,  412,  413. 
correction  of,  by  arbitrator,  411. 
costs,  as  to,  413. 
enforcement  of,  411. 
eTidence  of  arbitrator  to  explain,  412. 
final,  when,  405,  406. 
jurisdiction  of  Court  to  review,  411. 
set  down  as  special  case,  410. 
setting  aside,  reviewing  and  remitting,  411—418. 
specific  perfoimance  of,  2211. 

agreement  as  varied  by,  [8891]. 
submission  when  revocable  until,  405. 
time  for,  enlarged,  405,  410. 

Vol  I.  endi  with  p,  884 ;  Vol.  //.  %oUhp.  1894. 
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BAILIFF, 

aooonnt  agaiiurt,  1023,  1360. 

iolaat's  piopertj,  in  possesaioii  of,  1023. 

mortgagee  entitied  to  appoint,  1077. 

BATTiTffWNT, 

interpleader  in  case  of,  606,  606. 

BAIiAKGE, 

aooonnt,  of,  judgment  for,  1366. 

agent  ordered  to  pay,  [1876]. 

attachment  against  solicitor  for  non-payment  of,  316. 

costs  taxed  and  set  off  against,  [260]. 

found  due,  undertakiDg  to  pay,  [1682]. 

in  exeontor's  hands,  inquiries  as  to,  [1119,  1140,  1168, 1169],  1160. 

interest  on,  when  charged,  [1169],  1160,  1164,  2169,  2182.    S0$  Intebebi. 

against  solicitor,  308. 
liberty  to  proTe  for,  [1167]. 
payment  of,  into  Court,  1129,  1150,  [1448,  1449]. 
payment  or  application  of,  by  executor,  [1448,  1448]. 
reoeiTer,  in  hands  of,  directions  as  to,  [749—768,  791],  807,  809. 
trustees,  of,  inquiries  as  to,  [1119,  1190,  1168],  1164. 

BALLOT, 

election  by,  to  benefice,  723. 

BANKNOTES, 

destmotion  of  fraudulent,  639. 

BANE  OF  ENGLAND, 
dosing  of  books  of,  211. 

discretion  of,  as  to  evidence,  not  interfered  with,  166. 
judicial  trustee  to  keep  trust  account  at,  [1277]. 
notaiy,  will  act  on  declaration  before,  237. 
officer,  appointment  of,  under  Trustee  Acts,  to  transfer  stock,  1214,  [1888], 

1246,  1264. 
recitals  in  orders  to  be  acted  on  by,  1248. 
right  to  apply  to,  for  cash  carried  over  to  National  Debt  Commissioners, 

[1816].     ' 
taaudat  of  stock,  ordered  to  permit,  [8866]. 
tnnsfer  in  books  of,  restrained,  by  charging  order  nift,  [479],  481. 
by  distringas,  730. 
by  injunction  or  restraining  order,  [789],  731. 

BANKERS, 

aooount  with,  appropriation  of  payments  in,  1134,  1369,  1370. 

guarantee  in  respect  of,  2147. 

injunction  against  drawing  money  out  of,  [896]. 
authority  of  bank  to  use  name  of  trustee,  1076. 
books  of,  production  of,  in  oTidence,  [61],  81. 

eridence  of  entries  in.  111,  112,  166. 

leave  to  inspect,  [1866],  1360. 

non-party,  against,  81,  82. 
Iveaoh  of  trust,  liabili^  for,  having  notice,  1181,  1132. 
ouitom  of,  aooonnt  affected  by,  1369. 
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BANKEBB— continued, 

equitable  mortgage  to,  for  aooonnt  current,  2060. 

forged  instroments,  liable  for  acting  on,  2810. 

fraudulent,  prosecution  of,  1166. 

lien  of,  extent  of,  2060,  2367. 

mortgage  to,  compound  interest,  1946. 

partnership  of,  accounts  and  inquiries  as  to,  2167. 

receiver,  when  liable  for  failure  of,  807. 

registered  pubUo  oificer  of,  order  substituting,  under  7  G.  IV.  o.  46,  [116]. 

trust  funds  paid  to,  right  to  follow,  1132. 

trustee  liable  for  default  of,  1131. 

trustee,  of,  accountability-  of,  1131,  1132. 

BANKEBS'  BOOKS  EVIDENCE  ACT,  [61],  81,  156. 

BANKRUPTCY, 

act  of  bankruptcy,  issue  as  to,  [882]. 

administration  proceedings  in,  [887],  828,  1466,  1632,  1633. 

action  by  trustee  against  executors  of  partner  of  bankrupt,  [S187]. 
appeal  by  bcmkrupt  party,  866,  861,  862,  873,  876. 
appeal  from  order  in  bankruptcy,  864,  866,  882. 
arrest,  when  bankruptcy  a  protection  from,  446,  468. 
attachment,  when  discharged  on  bankruptcy  of  defaulter,  1167. 
aToidance  of  deeds  under  law  of,  2360. 
charging  order  declared  invalid  as  against  trustee  in,  [478]. 
client,  of,  solicitor  how  affected  by,  1084,  1086. 
contemner,  of,  process  how  affected  by,  433 — 436,  446,  1112. 
continuing  proceedings  in  case  of,  116. 
costs  in,  taxation  of,  277. 

defaulting  trustee,  proof  in  bankruptcy  of,  1136,  [1107],  1167. 
discovery  and  production  of  documents  by  bankrupt,  68. 
dismiss,  bankrupt  may  move  to,  137. 
distress  by  landlord  in  case  of,  779. 
dividends  until,  [216]. 

execution  against  judgment  debtor,  how  affected  by,  433—436. 
executor  bankrupt,  acting,  injunction  against,  [782],  733. 

trust  funds  in  hands  of,  followed,  1133. 

when  a  ground  for  appointing  receiver,  702,  783, 1667. 
foreign  Courts,  staying  proceedings  against  debtor  in,  737. 
foreign,  effect  of,  1687. 

forfeiture  of  life  interest,  direction  for  payment  of  dividends  until,  [216]. 
fraudulent  preference,  acts  amounting  to,  2020,  2362 — 2864. 
husband,  of,  as  affecting  wife's  equity  to  settlement,  964. 
infant,  liabiHiy  of,  988. 

inspection  of  documents  by,  as  the  trustees'  accountant,  [66]. 
interpleader  proceedings,  how  affected  by,  613,  614. 
issue  as  to  act  of  bankruptcy,  [882]. 
judgment,  order  in  bankruptcy  operating  as,  482. 
judgment  debtor,  of,  effect  of,  433 — 436. 
jurisdiction  of  Court  of,  1909,  2190,  2196. 

solicitor's  lien,  as  to,  1097. 
limitation  over  in  event  of,  validity  of,  2360. 
mazried  woman,  liability  of,  to  be  made  bankrupt,  893,  916, 917. 
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BANKBUFTCr— Mfi<tiiM?<f. 

mortgagor,  banlorapt,  difimiflsed  from  action,  [1918]. 
ooetfl  of  assignees  and  trustees,  1955,  1956. 
proceedings  against,  1942,  1954,  1955,  [1904],  1971,  1996. 
proof  against  estate  of,  1909,  2053. 

bankmptcj  of,  no  bar  to  foreclosure,  1909. 
mntoal  credits,  1365,  1366,  1367. 

order  and  disposition  clauses,  effect  of,  1136,  2003,  2007,  2015. 
partner,  effect  of  bankroptcy  of ,  697,  2177,  [8187],  2190,  2195. 
partnership  actions,  when  Bankraptcj  Court  proper /orMm,  219  D,  2195. 
patent,  of  infringer  of,  665. 
plaintiff,  of,  effect  of,  on  injunction,  742. 
prohibition  to  chief  Judge  in,  would  not  lie,  819. 
purchaser,  of,  in  action  for  specific  performance,  2256. 

of,  on  sale  bj  Ck>urt,  proceeding^  on,  [858],  860. 
rules  in,  application  of,  in  administration,  1460  et  seq. 
seonied  creditor,  proof  by,  489,  1909,  2053. 

separate  estate  of  married  woman,  adjudication  against,  893, 903, 1186, 1138. 
set-off  in,  1365,  1366,  1367. 
settlor,  of,  effect  of,  1137. 
sole  plaintiff  or  defendant,  of,  117. 
solicitor,  of,  not  protecting  from  arrest,  1112. 
Stock  Exchange,  of  defaulter  on,  2365. 
stop  order  as  against  trustee  in,  498. 
surety,  effect  of  bankruptcy  on  rights  of,  2147,  2155. 
taxation  of  costs  in  bankruptcy,  277. 

transactions  by  bankrupt,  validity  of,  until  trustee  intervenes,  2020. 
transfer  of  administration  proceedings  where  estate  insolvent,  [887],  828, 

1465,  1532,  1633. 
troflt  property  of  bankrupt  does  not  vest  in  trustee,  1136. 

nor  property  set  apart  to  meet  breach  of  trust,  1133. 

nor  securities  in  custody  of  trustee's  firm,  1133. 
tnutee,  bankrupt,  appointment  of  new  trustee  in  place  of,  [1818,  1815], 
1222,  1224. 

proof  against,  1136,  [1157]. 

removal  of,  1224. 
tnutee  in  bankruptcy,  added  as  co-plaintiff,  117. 

adopting  action,  liable  for  costs,  117. 

compromise  by,  126. 

continuing  proceedings  ag^ainst,  116,  117. 

disclaimer  of  lease  by,  2078,  2154. 

discovery  by  or  to,  71,  90. 

property  devolving  on,  1136. 

redemption  by,  1937. 

specific  performance  against,  2222. 

taxation  of  bill  delivered  by,  298. 
undischarged,  117. 

BANK  SHARES, 

trostees  declared  liable  for  loss  by  investment  in,  [1148]. 

BAPTISM, 

oertifioate  of,  154,  155.    See  EvmEHOB. 

forma  of  entering  as  evidence  in  orders,  [146]. 
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BAB, 

dower,  of,  959,  960. 

BABE  TBUSTEE,  1220.    8u  Tbubiss. 

married  woman,  may  oonvey  BAfmn$  §ok,  904. 

BABONY, 

inquiiy  as  to,  and  how  descendible,  1720. 

BABBISTEB.    See  Oottnsbl. 

BASE  FEE, 

enlargement  of,  1787. 

powers  of  person  entitled  to,  ander  Settled  Land  Acts,  1820. 

BEACH, 

injonotion  against  remoTing,  547>  [<MO]i  698,  703. 

BEEBSHOP, 

injunction  against  using  premises  as,  634,  641. 

BELL-BIKaiNa, 

injunction  against,  612. 

BENEEIGE, 

election,  right  of,  in  parishioners,  [781],  728. 
infant,  presentation  of  nominee  of,  [1018]. 
injunction  as  to  presentation  to,  [721]. 

against  bishop  presenting  to,  723. 

against  taldng  possession  of,  [781]. 
mortgage  of,  2004. 
reoelTer  of,  790. 
sequestration  of,  431,  466. 
waste  hy  ecclesiastical  corporation,  666. 
writ  cijierifaeias  against,  431. 

BENEFIT  BUILDma  SOCIETT,  2121—2136.    See  Buildzho  Soaxnr. 

BEQUEST.    See  Lbqaot. 

BESETTING, 

premises,  injunction  against,  [009,  610],  613. 

BESFEAEINa, 

judgment  or  order,  from  Registrar,  188. 

BET, 

UaUlity  of  stakeholder  of,  606. 

BIAS, 

arbitrator,  of,  412. 

BID, 

liberty  to,  at  sale  by  Court,  [888],  341,  342. 

BIDDINGS  (OPENINa), 

not  allowed  except  for  unfair  or  grossly  improper  conduoty  344,  846. 

BILL  IN  PABLIAMENT, 

injunction  against  application  of  rates  in  promoting,  [708],  711. 
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BILL  OF  COSTS,  275,  280,  [838],  283,  [888].    See  SouanoB ;  Taxassok  or 
Ooan. 

BILL  OF  EXGHAKaE, 

aooeptanoe  of,  bj  infant,  987. 

aooonnt  of  maoB  due  on,  [886,  888]. 

appropriation  of  oonsignments  to  meet,  [8865],  2366,  2367. 

biU  of  lading  sent  with,  2366. 

depodt  of,  in  Conrt,  [787]. 

forged  bill  of  lading,  aooepted  on  faith  of,  2811. 

injnnofcion  against  negotiating,  [688,  688,  787],  728. 

interest  on,  from  when  payable,  1386. 

liabilitiee  of  eaooeaslTe  indonera  of,  2149,  2160. 

loM  of,  indemnitj,  and  ooets  in  respect  of,  2297,  2300. 

mJHtftke^  reotification  of,  on  ground  of,  2806. 

•tamp  on,  169,  160. 

BILL  OF  LADING,  2311,  2366,  2367. 

BILL  OF  PEACE,  [740],  743. 

BILL  OF  SALE,  2008—2019. 

Aot  of  1378  (41  ft  42  V.  o.  31),  proyisiona  of,  2008—2016. 

Act  of  1882,  proTisions  of,  2016—2019. 

aot  of  bankniptoj,  when,  2016,  2020. 

affidaTit  on  regiatration  of,  2013,  2014. 

after-aoqnired  chattels,  when  comprised  in,  2019,  2020. 

agreement  conferring  right  in  equity,  when  operating  as^  201 1 . 

apparent  poasession,  2015. 

assignment  when  operating  as,  2010,  2012,  2018. 

assurance  of  personal  chattels,  what  is,  2010,  2011. 

attestation  of,  2014,  2017,  2018. 

attesting  witness,  description  of,  2014. 

attornment  danse,  how  affected  by  Acts,  1968,  2009,  2018. 

bonding  agreement,  stipulation  as  to  re-entry,  in,  2011. 

consideration,  statement  of,  2012,  2013,  2017. 

ereditors,  assignment  for  benefit  of,  2012. 

debentures,  and  covering  deed,  when  excepted  from  Acts,  2019. 

defeasance,  or  condition,  2014,  2018. 

definition  of,  2008,  2009,  2016. 

deliTery  order,  201 1 . 

deposit  of  goods,  documents  accompanying,  2011. 

desoription  of  grantor,  2014. 

ezeootion  creditor,  afleoting,  2016. 

execution  of,  enforced,  2210. 

fixtures,  assignments  and  mortgages  of,  2009,  2010,  2011,  2021. 

form  of,  under  Act  of  1882.  .2017,  2018. 

growing  crops,  of,  2009,  2010,  2017. 

fairing  agreement,  operation  of,  2010,  2018. 

inTsntory  is  not,  2010. 

inTsntory  to  be  annexed  to,  2016. 

lioenoe  to  take  possession  of  chattels,  2011. 

maJnt^manoe  of  security,  proyisions  for,  2018. 

mining  lease,  exception  of,  from  Act,  2009. 

pledge,  document  eyidenoing,  2011,  2012. 
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BILL  OF  SALE— iWfi^uMl. 
priority  of,  2014,  2015. 

rates  and  taxes,  distress  for,  notwithstanding,  2019. 
receipt  not  amounting  to,  2010. 
registration  of,  2012—2016,  2017. 

formalities  on,  2013,  2014. 
reputed  ownership,  doctrine  of,  2016. 
seizure  under,  2016,  2017,  2019. 
settlement,  when  requiring  registration  as,  2012. 
spedfio  performance  of  agreement  to  execute,  2210. 
stock  in  trade,  of,  2012. 
trade  machinery,  of,  2009,  2010,  2011. 
transfer  not  requiring  registration,  2016. 
'*  true  owner"  of  goods,  2016. 
undischarged  bankrupt,  by,  2020. 
Toid,  when,  under  Act  of  1882.  .2016—2019. 
warrant,  when  taking  effect  as,  2009,  2010. 

BIRTH, 

evidence  of,  164,  166. 

BISHOP, 

control  of  legal  right  of  presentation  by,  [781],  723. 
prohibition  to  Gonsistorial  Court  of,  [817,  818],  819. 

to  stay  execution  of  seqtiMtrari  faeiat,  817. 
restrained  from  presenting  to  UviagpmdmU  Htt,  722. 
sequsstrarifMeiat  de  bonit  eeeletiMticUf  execution  of  writ  of,  by,  466. 
solicitor  and  client  costs  allowed  to,  721. 
writ  of  Jl&ri/aeiiu  de  bonis  ^cclesiMtieii^  issue  of,  481. 

BLANK, 

execution  of  instroment  with,  2311. 

BOARD  OP  AaRIOULTURE, 

powers  of,  under  Board  of  Agriculture  Act,  1889. .  1771. 
under  Copyhold  Acts,  [8617],  2621—2623. 
under  SetUed  Land  Acts,  1772,  1849. 

BOARD  OP  TRADE, 

injunction  to  restrain  railway  working  without  sanction  of,  703. 
powers  of — 

Abandonment  of  Railways  Acts,  under,  2486. 

Life  Assurance  Companies  Acts,  under,  2487. 

parliamentary  deposits,  as  to,  [8476],  2483—2487.    8ft  PiALUXBiiBr 
DsFoexT. 

trade  marks,  as  to,  2391,  2392,  2407. 

Tramways  Act,  1870,  under,  2486. 
prohibition  against,  refused,  819. 
Buperrision  of,  over  railwa3rs,  703. 
surveyor  appointed  by,  on  entry  by  company  under  Lands  Clanses  Aot»  14M. 

BOND, 

administrator,  by,  creditor's  action  founded  on,  1418. 
bondholder's  action,  appeal  in,  121. 
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oalling  in  money  due  on,  [1665]. 

oonyeraion  of,  into  stock,  [820]. 

Court,  in,  order  for  sale  of,  339. 

debt,  vesting  right  to,  1211. 

debt,  when  statnte-barred,  1436. 

illegal  consideration  for,  cohabitation,  [9866],  2356. 

interest  on,  or  aoconnt,  right  to,  1426,  1486. 

issne  as  to  yalidity  of,  [879],  382. 

Lands  Glauses  Act,  under,  on  entry  by  company  before  purchase,  2454. 

See  Lahss  Oiaubsb  Aot. 
married  woman,  of,  enforced  against  separate  estate,  901. 
not  to  trade  within  certain  limits,  specific  performance  of,  2210. 
Fftrliamentary  Deposits  and  Bonds  Act,  1892,  under  cancellation  of,  2185. 
recital  in,  creating  lien  on  estate,  2059. 
security  for  costs  given  by,  [28,  27],  28. 

BONUS, 

capital  or  income,  whether  to  be  deemed,  1691,  1692,  1769. 
director,  received  by,  [2881]. 

BOOKS, 

bank,  c^,  production  of,  [61],  81,  156. 
Bank  of  England,  of,  closing  of,  211. 
entries  in,  evidence  of,  1359,  1360,  1383. 
injnnotionB  against  detaining,  [686]. 

against  selling,  [667 — 671]. 
partnership,  of,  production  of,  and  evidence  by,  82,  86,  2175. 
leoeiver,  to  be  deUvered  over  to,  [749,  761,  762,  762,  768]. 
taxation,  to  be  produced  on,  [268]. 

BOOKSTALLS, 

eviction  from,  restrained,  538. 

BOBOUGH  FUND, 

improper  application  of,  restrained,  707,  708,  711. 

BOUNDARIES  (ASCEBTAINING), 
account  of  past  rents,  1893. 
action  for,  when  entertained,  1893,  1894. 
Chambers,  at,  1893. 
charity  lands,  of,  1824,  1898. 
collieries,  of,  1893. 
colonial,  action  to  settle,  1894. 
commission  to  ascertain,  1893. 
compensation  in  action  for,  1898. 
costs  of  action  for,  1896. 
deeds,  delivery  of,  1893. 
discovery  in  action  for,  85. 
evidence,  admissibility,  hearsay,  maps,  frc,  1894. 
foreign  states,  of,  evidence  as  to,  155. 
freeholds  and  copyholds,  distinguishing,  1898,  1894. 
high-water  mark,  ascertaining,  1893. 
Inoloanre  Acts,  under,  1894. 
Issue  to  ascertain,  880. 
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BOUNDABIBS  (ASGERTAININa)-H;(w<«m«Nf. 
mmes,  of,  breaking  through,  584. 
partieB  neoeasazy  to  action  for,  1898. 
plaintifP'B  title,  proof  of,  1893. 
reference  to  Chambers  by  consent,  1893. 
rent-charge,  at  salt  of  grantee  of,  1892. 
tenant,  daty  of,  to  preserve  boundaiieB,  1893,  1894. 
tithe  oommntation  map,  when  evidence,  1894. 

BOVILL'S  ACT,  2198. 

BOX, 

lodgment  of,  seoiiritiee  or  valoablesin,  in  Court,  [9DI— 006],  206,  210,  212, 
213,  [727]. 

BBEACH  OF  CONTRACT, 

injnnctionB  against,  [617,  68(y--684],  635,  642.    Se$  CoBTBior. 
by  infant,  539. 
by  railway  company,  [704],  712,  716,  720. 

BBEACH  OF  INJUNCTION,  466,  [748—746],  746,  747.    8m  Ivjmionw. 

BBEACH  OF  TBUST,  1119—1167. 
acconnt  of,  procedure  to  obtain,  1126. 
acquiescence  and  concurrence  in,  [1141, 114S],  1151—1163. 

by  married  woman,  1167. 
admission  by  trostee  charged  with,  181. 

agents,  bankers,  or  soUoitors,  liability  of  trustee  for  default  of,  1131, 1133. 
agreement  involving,  not  specifically  enforced,  2221,  2222. 
amiuities,  omission  to  make  investment  to  answer,  [1148]. 
appeal  from  order  adjusting  loss  from,  863. 
appointment  of  new  trustee  in  case  of ,  1223. 
assignment  of  sums  due  under,  1127,  1128. 
bankrupt  trustee,  by,  proof  in  respect  of,  1136,  [1167]. 
business,  by  leaving  trust  fund  in,  2200,  2204. 
charily  cases,  in,  1300,  1321,  1326.    SeeCsAsrrr, 
compound  interest,  charging,  [1180,  1160],  1166. 
compromise,  by,  not  shown  to  be  beneficial,  1127. 
contribution  between  eestuU  que  trust,  [1146]. 

between  trustees,  1135,  [1146],  1152. 

where  one  trustee  acting  as  soUoitor,  1136,  1168. 
costs  in  cases  of,  [1168],  1169,  1175. 
co-trustee,  by,  1129,  1130. 
covenant  to  pay,  neglect  to  enforce,  1127. 
declaration  of  liabiHty  for,  [1148-1144^  1146]. 
directors  of  companies,  by,  715,  1137,  1138. 
dividends,  by  payment  of,  out  of  capital,  [7M],  714, 1186. 
dividends  not  received,  account  of,  [1180]. 
excuse  from  consequences  of,  under  Judicial  Trustees  Act,  1896.. [IMT], 

1153,  1154. 
failure  of  bank,  liability  of  trustee  for,  1131. 
fraudulent  trustees,  [1188],  1136,  [1166],  1167. 
heir  or  devisee  acting  as  trustee  liable  for,  1126. 
husband  when  liable  for  wife's,  902,  903,  1138. 
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impoiinding  interest  of  eettui  que  trust  to  answer,  902,  903,  [1125,  1144], 

1162,  1163. 

injnnotkm  against,  hy  sale  under  depredatory  conditions,  [734],  786,  1126. 

inqnizies  as  to,  [lllfr-1194, 1140—1145]. 

instalments,  made  good  by-,  [1141]. 

interest,  charging,  [1190, 1168—1100, 1669],  1660. 

inyestment,  authorized,  trustees  retaining,  not  liaUe  for  depredation,  [1147], 
1160. 

finTestment,  improper,  [11S2, 11S8,  1140—1145, 1147],  1148—1160,  2003. 

declared  good  for  less  sum,  [1144]. 

dntj  of  trustee  to  show  a  sound  discretion,  1148. 

judgment  against  representatlTes  of  deceased  trustee,  [1148]. 

lose  of  property  by,  1127,  1130. 

purchase  of  land,  in,  [1190]. 
liability  of  trustee  for,  extent  of,  1149,  1160. 
Umitetions,  Statutes  of,  1137,  [1148,  1144],  1164—1166. 
married  woman,  by,  902,  903,  910,  923,  1138,  1139. 
mortgage,  by,  on  bad  security,  1148,  1149. 

instead  of  sale,  1126. 
neglect  to  get  in  debts  or  funds,  1127,  [1141, 1142],  1160, 1161. 

to  renew  policy,  1127. 
neglect  when  amounting  to,  1126,  1127. 
new  trostees,  appointment  of,  in  case  of,  [1128, 1144],  1223. 
non- conversion,  and  non-inyestment,  by,  [1141, 1142],  1160,  1161. 

of  damnose  leaseholds,  1127. 
notice  of  dealings  with  equitable  interest,  1128. 
onus  on  trustee  to  show  neoesdty  for  deviation  from  trust,  1 126. 
outstanding  funds,  by  neglecting  to  get  in,  1127. 
OTer-paymeut  of  beneficiary,  by,  1136. 
parties  to  actions  to  recover  trust  funds,  1139,  1140. 
^    partner  of  trustee,  by,  liability  for,  1134,  1136. 
payment  in,  of  misappropriated  funds,  1160,  [1168]. 
payment,  order  for,  intended  to  be  registered  as  judgment,  [1124]. 
priority  of  cettui  que  trutt  entitled  under,  2101. 
profits,  oharging,  or  interest,  [1100],  1166. 
purchaser  for  value  of  equitable  interest  postponed,  1 138. 
recdver  when  appointed  in  cases  of,  786. 
refunding  by  legatees,  ftc,  of  trustee,  1661,  1662. 
remedies  for,  1126,  1132—1140. 

defaulting  trustee  primarily  liable,  1186. 

following  tmst  property,  1133,  1134. 

holders  with  notice,  against,  1183. 

interest  of  trustee  in  the  property,  against,  1134,  1136. 

lien  on  property  of  trustee,  1134,  1160. 

purchaser  without  notice,  against,  1134. 

sale  of  realty  of  trustee,  1136. 

subrogation  to  rights  of  third  parties,  by,  1132. 

where  tmstee  long  since  deceased,  1166. 
replacement  of  stock  directed,  [1128, 1148],  1149,  1160. 
ratizing  trustee,  liability  of,  [1128],  1126. 
aale  in  breach  of  tmst,  injunction  against,  [784],  736, 1126. 

of  two  estates  together,  1126. 

under  power,  1126. 
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BREACH  OF  TBJJB^^eonHnued, 

sequestration,  reoBiedy  bj,  when  available,  1124. 

shares,  by  non-oonyenion  and  purchase  of,  [1142]. 

specialty  debt,  when  created  by,  1136. 

summons  not  proper  for  obtaining  decision  as  to,  321. 

tenant  for  life  benefiting  by,  to  recoup  trustee,  [1126],  1142,  [114ft],  U  21, 
1153. 

time,  how  far  a  bar  to  action  for,  1154,  1155. 

trade,  by  using  money  in,  1165,  1166. 

Trustee  Act,  limitation  of  liability  of  trustee  under,  [114S,  1144],  11S6. 

trustees  of  charities,  by,  1300,  1321,  1326.    Se$  Chabitt. 

wasting  securities,  neglect  of  duty  to  convert,  1151. 

wilful  default,  account  on  footing  of,  [1157],  1162,   1168.    Sm  Wum 

Defattui. 

wrongful  payment  to  husband,  trustee  declared  liable  to  make  good,  [16N]. 

BRIBE, 

account  of  money  received  as,  by  agent,  1377. 

BRIOEBURKINa, 

injunction  against,  [004],  610,  611. 

BRIDGE, 

injunction  against  interference  with  fabric  of,  [557]. 
mandatory  injunction  to  compel  oonstrootion  of,  630,  687>  703. 

BRIDGE  TOLLS, 
issue  as  to,  381. 

BRIEF, 

costs  of,  prepared,  but  not  used,  300. 
counsel's,  to  be  left  on  bespeaking  order,  188. 
indorsement  on,  directed  to  be  produced,  02. 
constituting  submission  to  arbitration,  404. 

BRINGING  IN  ACCOUNTS,  orders  as  to,  327,  [806,  800]. 

BRINGING  FUNDS  INTO  COURT,  210—213.    S^e  LaDCOfBar  or  Fd». 

BROKER.    And  $ee  Stook  EzoEAiraB. 

commission  of,  how  provided  for,  on  investment  under  Lands  dausea  Aet» 

2417,  [8486,  8481,  8486]. 
payment  of,  for  placing  shares,  not  illegal,  716. 
Uen  of,  2056,  2060,  2061,  2092. 

rights  and  liabilities  of,  under  custom  of  Stock  Exchange,  2061 ,  2363—2865. 
rights  of,  as  surety,  buying  for  undisclosed  principal,  2146. 

BUILDING, 

account  of  sums  lud  out  on,  [1960,  9064]. 
agreement,  accounts  and  inquiries  as  to,  [1869],  1853. 

by  testator,  inquiry  as  to,  [1640]. 

deposit  of,  by  way  of  equitable  mortgage,  [2948]. 

inquiries  and  accounts  as  to,  [1869],  1368. 

mortgage  of,  2105. 

quantities,  builder  in  g^eral  bound  by,  1363. 

stipulation  in,  whether  within  Bills  of  Sale  Acts,  2011 . 
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agreement  as  to,  speoifio  performanoe  of,  2210,  [8880,  8881]. 
aDoient  lights,  proteotion  of,  [661 — 668],  668 — 673.    Ses  "LiSBX, 
arohiteot,  zeferenoe  to,  as  to  injury  by  building,  667. 

reference  to,  made  void  by  seoret  agreement,  1863,  1377. 
common,  on,  restrained,  [688],  600. 

gift  for,  when  void  under  Mortmain  Acts,  [1880],  1334.    S^e  OnAxm. 
improvements  by,  inquiry  as  to,  [1666]. 
injunction  ag^ainst,  529,  630.    See  Isjwcnoit, 

to  enforce  right  of  support  to,  [674,  676],  580. 
inquiries  and  accounts  as  to,  [1626,  1648,  1666]. 
investment  in,  under  L.  C.  Act,  2439 — 2442.    See  Lahdb  Olattbes  Act. 
leases,  1765,  [1828],  1832.    See  Settled  Estates  Act. 
line,  injunction  to  enforce  observance  of,  703. 
mandatory  injunction  in  respect  to,  when  granted,  528. 
payment  for  erection  of,  on  master's  certificate,  [222]. 
rectification  of  schedule  of  quantities  to  contract,  2306. 
scheme,  enforcement  of  covenants  as  part  of,  640,  541. 
seoret  profit  or  advantage  by  agent,  1353,  1377. 
Settled  Land  Acts,  under,  application  of  money  for,  1849. 

BUILDINa  SOOIETr,  2121—2136. 
account  against  treasurer  of,  1383. 
aooount  of  sums  due  on  mortgage  to,  [2121,  2122]. 

distinguishing  amounts  due  before  and  after  certifioate,  [2124]. 

fines  included  in,  2122. 
Aeto  relating  to,  2125,  2126. 

arbitration  clauses  in  rules,  effect  of,  416,  2129,  2130. 
boxTOwing  members,  2127,  2128. 
borrowing  powers  of,  2130—2132. 

lenders  of  money  in  excess  of,  position  of,  2131. 
duration  of  society  calculated,  [2121]. 
equitable  mortgage  by,  2130,  2131. 
fines  ordered  to  be  paid  on  redemption,  [2128],  2127. 
faredoenre  of  mortgage  to,  [2124]. 
incorporation  of,  2126,  2126. 
instrument  of  dissolution,  2134. 
marshalling  securities  as  against,  2091. 
new  rules,  effect  of,  [2126],  2126,  2128. 
priority  of  mortgages  by,  2128. 

reoonveyaaoe,  indorsement  of  receipt  in  lieu  of,  [2121,  2128,  2124],  2128. 
redemption  of  mortgage  to,  [2121—2128],  2127. 
representation  of  olssses  of  members  of,  [2124]. 
shares  declared  preferential  as  regards  payment  of  interest,  [2126]. 
speculative  seoTirities,  not  restrained  from  investing  in,  715. 
stamps  on  mortgage  to,  2130. 
taoldng  in  case  of  mortgage  to,  2114,  2128. 
transfer  of  mortgage  by,  2128. 
treasurer  of,  account  against,  1383. 
winding-up  and  dissolution  of,  [2124],  2132—2136. 
withdrawing  member,  profits  payable  to,  [2122,  2124],  2183,  2134. 

buijL  and  BOAB, 

custom  to  maintain,  for  pariahionarsj  602. 
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BtJNBLES,  78,  164. 

BUBIAL, 

oertifioateof,  164,  165.    SeeEmDWXim. 
forma  of  entering,  in  order,  [148]. 
fees,  right  to,  [2888]. 

BUSINESS.    See  Pabinxbsbip  ;  T&adb. 

aooonnt  against  managing  agent  of,  [1878]. 

canying  on  testator's,  1173,  [1667—1680],  1661^1663. 

oreditoTB,  remedies  of,  1662,  1663. 
exeoution  by,  1562. 

expenditure  on  farming  business,  [1668]. 

infants,  for  benefit  of,  [1667],  1561. 

profits,  right  to  aooonnt  of,  1562. 

rights  and  liabilities  of  exeontors,  1561,  1562. 

where  assets  sufficient  at  death,  bat  afterwards  insnffioisat,  [1180]. 
gift  of,  by  father  to  son,  operating  as  ademption,  1738. 
injnnction  against  ooUeotion  of  debts  owing  to,  732. 

against  misrepresentation  as  to,  [887]. 
judicial  trustee  under  trust  for  oarzying  on,  1282. 
manned  woman,  carried  on  by,  separately  from  husband,  900,  913, 916, 

917|  923. 
mortgage  of  goodwill  and  premises  c^,  635,  1971,  2023. 
name,  right  to  use  of,  635. 
partnership,  of,  2159 — 2205.    See  PumiBnauiP. 
profits  of,  declared  to  be  income,  [1888]. 
reoeiyer,  and  manager  of  partnership,  [768,  768,  780,  788],  781,  786. 

of  soUdtor's,  [788,  788],  787. 

of  testator's,  [788,  787]. 
sale  of,  agreement  on,  whether  a  bill  of  sale,  2011. 

specific  performance  of,  [8888]. 
specific  bequest  of,  inquiry  what  compriaed  in,  [1818]. 
trustee  oazrying  on,  remuneration  to,  1173. 

BUTTBESSES, 

injunction  against  enoroaohment  by,  566. 


CAIBNS'  Acrr, 

damages  under,  528,  570. 

GALENDAB, 

copyright  in,  [888],  674,  679,  680. 
judgments,  of,  to  be  made,  188. 

CALLS.    SeeCaxPAXY;  Shabbb. 
future,  mortgage  of,  2035. 

proof  for,  1461. 
indemnity  against,  in  administration  actions,  1528. 

to  transferor  of  shares,  [8867— M8D],  2361.    Jmt  m  SioCK  EzoumB. 
receiyer^to  get  in,  in  name  of  liquidator,  789. 

OAKAL, 

duty  of  company,  to  keep  water  in  canal,  697. 
mortgage  of  shares  in,  2029. 

Voh  L  ende  with  p,  884 ;   Vol.  IL  with  p.  1894. 
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CANAL — continued, 

obstniotioii  to  nayigation  of,  injimetion  as  to,  [598,  596]. 

reoeiyer  of  tolls  of,  772. 

sapport,  right  to,  under  speoial  Act,  682. 

water  rights  of,  protected  by  injimction,  [598]. 

working  minerals  under,  682,  683,  684. 

CANCELLATION, 

deed  or  other  instrnment,  of,  [1705,  1709,  1721]. 

forged  instmments,  of,  [2808],  2309. 

irand  or  misrepresentation,  on  g^ond  of,  [2807],  2308  et  teq.    See  Fbaud  ; 

MlBBBPHEBKNTATION. 

jurisdiction  of  Court  to  direct,  728. 

mistake,  on  ground  of,  [2800,  2801,  2802],  2303  et  seq.    See  Mistaxb. 

shares,  of,  enforcement  of  agreement  for,  2210. 

CAPITAL  AND  INCOME,  1511,  1691,  1692,  1769.     See  Apfobtzokicbiit  ; 
CoBFUS;  Tenastfob Life. 

CAPITAL  MONET,  1840—1846.    See  Sbitlkd  Land  Aon. 

CABGO, 

inquiry  as  to  state  of,  [725]. 
reoeiyer  of,  773. 

CAHPET  BEATING, 

injunction  against,  612. 

CABBIAGE  OF  JITDOMENT  OR  ORDEE, 
cross-motions,  in  case  of,  giyen  to  plaintiff,  392. 
duty  of  party  entitled  to,  187,  281. 
plaintifl  in  first  action,  giyen  to,  [881]. 

CABRTING  ON  PROCEEDINGS,  [118-115]. 

administrator  of  executrix,  and  administrator  de  bonis  non,  against,  [115]. 
appeal,  order  of  course  for,  when  obtainable,  118. 
banking  company,  registered  public  officer  of,  substituted,  [115]. 
oonmion  order  to  continue  proceedings  against  new  party,  113. 

common  allegations  in,  113,  114. 

how  obtained,  113,  117. 
infant,  against,  bom  after  action,  [114]. 
representatiye  appointed  for  purpose  of,  [119,  120]. 

at  hearing,  [120]. 
representatiye  of  accounting  party,  against,  [114]. 
representatiye,  without,  [119]. 
taxation,  for,  [294]. 

CABRTING  OVER  FUNDS  IN  COURT,  [244],  244,  246. 
apportioned  amounts  of  stock  carried  oyer,  246. 
arerage  price  of  securities,  how  ascertained,  244. 
diaritaUe  funds,  to  account  of  o£BUnal  trustee,  [1810]. 
costs  of  applications  as  to,  246. 

directions  for,  in  administration  action,  [1447,  1448,  1449, 1454]. 
duty,  subject  to,  232,  246. 
fees  of  taxation,  [219],.  246. 
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CABSTDTG  OVER  FUNDS  IN  QOURT'-continutd, 
government  seoorities  of  given  yalue,  [M4]. 

on  future  day,  [S44]. 
hotbhpot,  bringing  adyancee  into,  [381]. 
inyestment  of  funds  carried  over,  [2M],  234,  235.    8i$  JjsmaasHT ;  Fat- 

XBNT  AND  TSJLSBFER  INTO  Ck>T7BT. 

inTestment  without,  245. 

leg^  personal  repreeentatiTe,  to  aocount  of,  [844]. 

liabiliiy  aocount,  to,  with  restraining  order,  [1811]. 

money  on  deposit,  245. 

railway  and  other  stocks,  [819],  246. 

securities,  money  on  deposit,  cash,  diyidends,  245. 

separate  aocount,  to, -234,  245. 

effect  of  carrying  over  to,  245. 

title  of,  245. 
stoc^c,  portions  of,  [819]. 
stocks  or  shares,  245. 

stop  order  on  funds  when  carried  over,  [498].    See  SiOP  Obdxb. 
sums  part  of  larger  sums,  [844]. 
"vi^at  funds  may  be  brought  into  Court,  210. 

CASE, 

sent  for  the  opinion  of  a  foreign  Court,  [845,  846],  847. 
special,  365—368.    See  Special  Cask. 
stated  by  Inland  Berenue,  appeal  from  order  on,  864. 
stated  by  referee,  418. 

CASK, 

in  Court,  caxrying  over,  [844]. 

charging  order  on,  [477,  480]. 
lodgment  of,  in  Court,  and  investment,  [806,  807]. 
order  vesting  right  to,  [1816]. 
payment  out  of,  [880]. 
stop  order  on,  [488,  498]. 
under  the  control  of  the  Court,  investment  of,  235.    See  Ixvbsdcbr. 

CATALOGUE, 

copyright  in,  679. 

CATCHING  BAEGAIN,  2348  et  $eq. 

CAUSE, 

costs  in,  costs  of  application  to  be,  [60,  68,  59,  846,  887]. 

defective,  "  abated,"  or  standing  over,  150. 

entry  of,  in  cause  book,  150. 

meaning  of  term,  2. 

petition  in,  386 — 389.    See  Fbtition. 

several,  order  in  interpleader  in,  508. 

"short,"  149. 

further  consideration  of,  362.    See  Fobtbeb  Cosbidbbaizov. 

motion  for  judgment  heard  as,  182. 

only  so  heard,  where  evidence  taken  by  affidavit,  150. 

special  case  not  heard  as,  368. 

without  consent,  150. 
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OAXJB&^-tcntinued. 

tranafer  of,  [826—887],  827—830. 

and  oonaolidation,  [881 — 888],  834 — 837. 
District  Begiatry,  from  and  to,  176,  177,  829,  830. 
inferior  Conrta,  from  and  to,  [887—840],  841—844. 
witnasBea,  with,  special  days  for,  160. 

CAUBE  BOOKS, 

oanae  with  witneosea  so  marked  in,  160. 
abort  oanae,  Betting  doim  in,  182. 

GEHENT  WOBES, 

injunction  against  nnisanoe  from,  606,  612. 

CEBTIEICATE.    ^Ettdztob. 

acikAOwledgment  of  deed  by  married  woman,  of,  [980],  986. 
associate,  of,  as  to  findings  at  trial,  [870],  376. 
baptism,  birth,  death,  and  marriage,  of,  164. 

stamp  on,  166. 
District  Beg^istrar,  of,  176. 
engineer,  of,  accepted  as  eYidtaioe,  712. 
extra-parochial,  166. 
forms  of  entering,  in  orders,  [148]. 
Inland  Be^enue,  of,  as  to  daty,  239. 
in  Scotland,  166. 

Jndge  in  Chambers,  of,  when  required  in  support  of  appeal,  868. 
Judge,  of,  after  prosecutor  bound  to  enter  into  a  recognizance^  470. 
lodgment  of  fund  in  Court,  of,  210. 
non-appearance,  of,  entry  in  order,  [178]. 
patent,  of  validity  of,  haying  been  called  in  question,  [868],  666. 
Paymaster,  of,  as  to  funds  in  Court,  208. 
BoHoitor,  of,  renewal  of,  1116,  1117,  [1118]. 
solicitor  without,  316. 

Tszing  Master,  of,  objections  to,  and  reriaw  of,  [996]  9$q.    8$e  Soixcbtob  ; 
TAxinoir  ov  Cosis. 

GEBTIFICATE  of  MASTEB,  330—882. 

account,  result  of,  how  to  be  stated  in,  331,  1362. 
adoption  of,  by  Judge,  331,  344. 
appeal  from  order  oonfirming,  869,  863. 
discharging,  331,  344. 

enor  in,  set  right  on  further  consideration,  332. 
evidence  entered  in,  notice  to  read,  368. 
filing,  331,  334. 
fonnof,  381,  1362. 

doonments,  evidence,  or  reasons  not  to  be  set  out,  331. 
inegnlarity  in,  832. 

money,  certificate  not  order  for  payment  of,  186,  331,  482. 
opfadon  of  Judge  on,  how  taken,  331. 

appeal  on  motion  from  order  made  in  Chambers,  868. 
pigment  into  Court  on,  211,  331. 
payment  of  sums  from  time  to  time  according  to,  [888]. 
preparation  of,  by  solicitor,  331. 
proof  of  debts  after,  [1480],  1431. 
receiver's  accounts,  as  to  result  of,  807. 


^fnmm  to  thi  Formi  are  prinUd  (hu9  [466]. 

8e2 


2602  General  Index. 

OEBTIFIGATE  OF  l/Lk&TESi—cimtinued, 
result  of  sale,  o^  344,  346. 
review  of,  order  for,  [2829]. 
settling,  practioe  as  to,  331. 
eigxiatare  by  Ji^dge  not  necessary^  344. 
signature  of,  by  Master,  331. 
spedal  oiroamstanoes  may  be  stated  in,  1362. 
title,  of,  in  specific  performance  action,  [2229],  2231,  2236,  [824S,  SM], 

2257. 
variation  of^ 

aoooimt,  in  cases  of,  1361. 

order  on  summons  to  vary,  heard  in  Chambers,  [890]. 
on  motion  to  vary,  330. 
on  summons  or  motion  to  vary  on  further  consideration,  [961|  Ml]t 

368. 
the  like  on  summons  adjourned  into  Court,  [880]. 
where  certificate  yaried  without  being  referred  back  to  Chaniben, 
[881]. 
proceedings  on  summons  to  vary,  331,  332. 
setting  down  summons  to  vary,  882. 
time  within  which  application  for,  to  be  made,  331,  844. 
hearing  of  application  after  time  expired,  331. 

CERTIFICATE,  SOLICITOB'S,  1117,  1118.    See  SoLZonOB. 

CEBTIORABI,  [887,  888,  840],  841,  842,  844. 

absolute  in  first  instance  to  remove  action  to  High  Court,  [840]. 
appeal  from  order  made  on,  844,  864,  866. 
bill  of,  abolished,  841. 
practice  as  to,  841. 
Harried  Women's  Property  Act,  to  remove  decision  as  to  questioii  under, 

895. 
to  remove  action  from  Counfy  Court,  [840],  844. 
to  remove  action  from  Mayor's  Court,  [887,  888]. 
to  retain  same  on  return  of  writ,  [889]. 

CESTUI  QUE  TM UST.    See  Bbbach  of  Tbitbt  ;  TsxraiSB. 

CESTUI  QUE  VIE, 

costs  of  production  of,  1783. 

not  produced,  to  be  deemed  to  be  dead,  [1782]. 

order  for  production  of,  at  church  porch,  [1782]. 

before  Commissioners  or  Court,  [1782],  1783. 

evidence  on  application  for,  1783,  1784. 

further  order,  when  necessary,  1783. 
Statute  6  Anne,  c.  18,  provisions  of,  1783. 

jurisdiction  under,  since  Judicature  Act,  1783. 

CHAMBERS  (PROCEEDINGS  IN),  Chap.  XVIIL,  317—382. 
accountant,  opinion  of,  taken  in,  324. 

accounts  and  inquiries  in,  how  taken,  328,  328,  329,  331,  1357. 
additional  accounts  and  inquiries  directed  in,  [198],  194,  836,  [848],  13SI, 

1478. 
adjourning  to  and  from,  [817],  322,  328,  390. 
costs  of,  323. 
petition,  [817],  390. 

Vol.  I.  endi  i(Hthp.  884 ;  FW.  //.  with  p.  1894. 
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CHAMBEBS  (PROCEEDINGS  X^^-cotUinned, 

admiaaioii  in  pleadings,  order  may  be  made  in,  181. 

adveitiBements  directed  in,  328. 

appeals  from  oxdera  at,  329,  820,  856^859,  863,  864. 

applicationa  to  be  made  at,  318 — 322. 

bonndariee  ascertained  in,  1893. 

case  for  opinion  of  foreign  Court  to  be  settled  in,  [845]. 

certificate,    applications   to   vary,    331,    332.     8m   CsarmoAxs  ov 


charging  order,  order  to  show  cause  against,  [480]. 
charity  scheme  settled  in,  1297. 

orders  as  to,  321,  [1807—1318],  1314  teq.    And  see  Chabitt. 
classes,  representation  of,  328. 

orders  for,  [886]. 
conduct  of  proceedings  in,  327,  328. 
continuing  proceedings,  [113 — 115],  117. 
conyeyancing  counsel,  opinion  of,  may  be  taken,  329. 
copies  to  be  supplied  in,  328. 
Copyhold  Acts,  applications  under,  320. 
costs  of  proceedings  in,  299,  300,  318,  329,  330. 
counsel,  hearing,  in,  302,  318,  319,  329. 

costs  of,  302,  319,  329. 
cross-examination  of  witness  on  affidavit,  [99]. 
deed,  settling,  328. 
discharging  order  made  in,  322,  329. 
dismisBal  of  action  for  want  of  prosecution,  for,  136. 
District  Reg^tries,  in  actions  proceeding  in,  322. 
documents  deposited  at,  [60]. 
evidence  in,  322—324,  328. 
experts,  opinion  of,  taken,  328. 
foreclosure  in,  321. 

foreign  Court,  case  for  opinion  of,  [645,  646],  847. 
further  accounts  and  inquiries  directed,  [198],  194,  328. 
further  consideration  in,  [168],  184,  320,  322,  [861],  364. 
higher  remuneration,  298. 

infant,  applications  concerning,  to  be  made  in,  320. 
injunctions  not  granted  in,  in  Chancery  Division,  322,  625* 
inquiry  prosecuted  in,  322,  323. 
interpleader  proceedings  in,  607. 
Judge  in  person,  orders  to  be  made  by,  323. 

power  of,  to  sit  in,  318. 

right  to  be  heard  by,  322,  323. 
Judge  who  does  not  sit  in,  application  to,  325. 
jurisdiction  of  Judge  in,  318,  319. 
Lands  Clauses  Act,  applications  under,  319. 
Legacy  Duty  Acts,  applications  under,  319. 
liberty  to  apply  in,  [186],  184.    See  Lxbbbtt  to  applt. 
Kaster,  powers  and  duties  of,  323,  324,  1861,  1362. 
mode  of  procedure  in,  318 — 322.    And  tee  SvxMxm. 
notice,  by,  after  summons  for  directions,  25. 
official  solicitor,  prosecution  of  proceedings  by,  328. 
opinions  of  conveyancers,  &c.,  taken,  329. 


Mefereneea  to  the  Fot^u  are  printed  thue  [456], 


^ 


2604  General  Index. 

CHAHBERS  (PROCEEDINGS  JN)-«mtinmd. 
order  on  sammoxui  in,  [817]. 
refused  or  dUmisBed,  [817]. 

to  be  aoted  on  by  paymaster,  drawn  up  by  registrar,  208. 
originating  Bommons,  prooedore  by,  820,  .321.    See  OBxaDrAXnra  SU' 

X0N8. 

Parliamentary  Depoeits  Act,  under,  310. 
partition  in,  [1870,  1882,  1888],  1889. 

on  farther  oonaideration,  with  directions  as  to  deeds,  [1888]. 

subject  to  inquiries,  [1888]. 
payment  of  dividends,  on  funds  in  Court,  319. 
payment  of  funds,  as  to,  319. 

in  hands  of  executors  or  trustees,  820. 
petition  adjourned  to,  orders,  &o.,  [888],  390. 
prohibition,  proceedings  for,  id,  820 — 822. 
prosecution  of  decree  or  order  in,  328 — 330. 
receiver,  appointment  of,  in,  [768],  774. 

manag^ement,  directions  to,  as  to,  801. 
reference  to,  of  accounts  and  inquiries,  [817],  1357. 
rehearing  in,  858. 

sale,  liberty  to  apply  for,  in,  [1901,  8046]. 
sale  Id,  by  auction  or  tender,  344. 
sale  instead  of  partition  in,  [1868—1888],  1874. 
sale  of  timber  on  settled  estate,' order  for,  [1764]. 
sales,  orders  as  to,  333  et  »eq.    See  Sale  bt  teb  Coubt. 
scandalous  matter  expunged,  329. 
scientific  persons,  with  assistance  of,  324. 
sequestrators  to  leave  accounts  in,  [488]. 
setting  aside  order  made  in,  322,  329. 
solicitors,  separate,  representation  by,  directed,  328. 
stay  of  proceedings,  for,  on  ground  of  compromise,  127. 
stay  of  proceedings  in,  pending  appeal,  879,  880. 
stop  orders  to  be  applied  for  in,  322. 
summons,  application  not  ex  parte  to  be  made  by,  318. 
summons  in,  form  and  contents  of,  319,  324. 
summons  in,  may  comprise  several  matters,  318,  322. 
simmions  to  proceed,  328. 
Trustee  Acts,  applications  under,  319,  1265. 
trustee,  appointment  of  new,  323,  [1900]. 
validity  of  order,  time  for  questioning,  ^857. 
witnesses^  attendance  of,  [99],  328. 

CHAMPERTY, 

agreements  in  nature  of,  278,  1100,  1103. 
gift  to  charity,  not  void  for,  1343. 

CHANCERY  DIVISION, 

account,  jurisdiction  in  actions  for,  1356  et  teq. 

appeal  in,  from  Judge  at  Chambers,  857,  858. 

olBSses  of  business  assigned  to,  338,  1737,  1904,  2229,  2278. 

transfers  to  and  from,  825  et  teq.    See  Tbaitsfeb  of  Aoxxov. 

• 
CHANCERY  PAYMASTER.    See  PAncASCEB. 
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CHANGE  OF  INTEBEST  OF  PARTIES,  Chap.  IX.  113—127.     And  m 

Cabstdto  09  PBOaBBDDrCW. 

abatement,  aiiiiplifioatiozi  of  praotioe  under  Jadioatnxe  Acts  and  Bules, 

115—119. 
bankraptoj,  in  oaaes  of,  115 — 118. 
oontinmng  prooeedings  against  new  parfy,  [113]. 

for  taxation  and  payment,  [894]. 
foredoenze  action,  in,  [9074—9073]. 
Jndioatnre  Bales  as  to,  116,  116. 

assignment,  ftc,  aotion  not  defeotiye  by,  116. 
order  to  oany  on  prooeedings,  how  obtained,  113,  117. 
sernoeof,  119. 
yarying  or  discharging,  119. 
mortgagee,  of,  [9074—9073]. 
reviyor  and  supplement  under  old  praotioe^  teobnioal  distinotions  as  to, 

abolished,  119. 
sole  plaintifl  Or  defendant,  change  of  interest  of,  117,  118. 
sole  petitioner,  118. 

CHANGE  OF  SOLXCITOB,  11,  1079,  1080, 1085, 1086.    Sie  SouanoB. 

CHANGE  OF  VENUE,  877. 

CHAPEL, 

nonoonfonnist,  appointment  of  preacher  enforced,  [798]. 

dismisHal  of  mimster,  723. 

majority,  rights  of  government  of,  722,  724. 

minister  of,  is  tenant  at  will,  723. 
pew  rents,  receipt  of,  injonotion  as  to,  [799]. 
presentation  to,  injnnction  as  to,  [791]. 
tnistees,  appointment  of,  where  trusts  departed  from,  723,  724. 

under  Trustee  Appointment  Acts,  1302,  1303. 

CHABGE.    See  Las;  Hobtoaqb. 

apportionment  of,  as  between  tenant  for  life  and  remaindennan,  1683. 
costs  made  a,  [948],  267,  [1917],  1245,  [1768],  1766,  1883,  [1888]. 

in  favour  of  solicitor,  [1087—1081],  1092—1097. 

on  testator's  estate,  248. 

Settled  Land  Acts,  under,  1816. 
dedaration  of,  1998. 

of  equitable,  [9045]. 

in  favour  of  debenture  holders,  [9093]. 
debts,  of,  on  testator's  realty,  1424,  1538,  1540,  1544.      . 
estate,  on,  special  inquiries  as  to,  [1538 — 1585]. 
foreclosure,  not  carrying  right  to,  1908. 
funds,  on,  notice  of,  to  executor,  1127,  1128. 
general  and  specific,  marshalling  as  between,  2091. 
goods  consigned  to  meet  bills  of  exchange,  on,  [9365],  2366,  2367. 
improvement  expenses,  for,  declared,  [2056—9058],  2061. 
judgment  when  operating  as,  on  land,  2068  et  teq. 
married  woman,  on  separate  estate  of,  [896—888]. 

ordered,  notwithstanding  restraint  on  anticipation,  [807,  808]. 

undertaking  to  deal  with,  according  to  order  of  Court,  [778]. 
partition  subject  to,  1886. 
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GHABQINa  OBDEB,  [477—480],  481—484. 
application  for,  how  made,  481,  482. 

bankraptoy,  declared  to  be  inTalid  as  against  trosteein,  [478]. 
beneficial  interest  of  debtor,  what  sufficient,  484. 
Chambers,  order  to  show  canse  in,  [480]. 
cheque,  payment  of,  stayed,  [480]. 
corporations,  liabilities  of,  permitting  transfer,  481. 
costs  of,  481. 

discharging  or  yarying,  [478],  481,  483. 
District  Bogistry,  in,  177. 
enforcement  of,  by  foreclosure  judgment,  1992. 
equitable  execution,  by  way  of,  on  cash  in  Court,  [477],  482. 
involuntary  alienation,  is,  483. 
judgment  creditor,  right  of,  to,  482. 
judgment  or  order  when  giving  right  to,  482. 
Judicature  Bulee  as  to,  481,  482. 
legatee  of  residue  of  stock,  against,  484. 
lunacy,  order  enforcing  payment  of  costs  in,  482. 
notice  of,  when  sufficient  to  prevent  transfer,  483. 
order  absolute,  as  to  funds  in  Court,  [477]. 

discharged  on  showing  cause,  [478]. 

0X  parts y  in  first  instance,  481. 

funds  in  another  cause,  as  to,  [470,  480]. 

funds  in  bank,  as  to,  [479]. 

funds  in  defendant's  name,  as  to,  [479]. 

intituled,  how,  482. 

nisiy  as  to  cash  and  funds  in  Court,  [477,  478],  481. 

operating  from  date  of  order  nisi,  483. 
partner,  on  interest  of,  [2198]. 
pension  or  government  annuity,  charging,  484, 
priorities  how  affected  by,  483,  484. 

proceedings  tmder,  not  to  be  taken  until  six  months  from  date,  481. 
service  of,  [477],  484. 

shares  held  by  director  as  qualification,  on,  484. 
shares  in  assurance  society,  charging,  [480]. 
solicitor's  lien  for  costs  on  property  recovered  or  preserved,  [1087—1001], 

1092—1097. 
stock  in  name  of  trustee,  charging,  [470],  483,  484. 
stop  order  not  necessary  as  ancillary  to,  482. 
what  property  chargeable  by,  483,  484. 

CHABITABLE  TBUSTS  ACTS.    See  Chabity. 

Charities  Procedure  Act,  1812  (Sir  Samuel  BomiUy's  Act)  (52  G.  lU.c.  101., 
1300, 1301. 
adverse  claims.  Act  not  applicable  in  case  of,  1300. 
appeal  from  order  under,  1300. 
apportioning  charities  tinder,  [1288],  1301. 
costs  of  trustees  under,  1300,  1301. 

inquiry  as  to  charities  and  their  apportionment  under,  [1288]. 
jurisdiction  of  Court  under,  1300. 
new  trustees,  appointment  of,  under,  1301. 
Parliament,  applications  to,  authorized  under,  1300,  1301, 
petition  as  to  administration  of  charity  under,  1300. 

sanction  of  Charity  Commissioners  when  necessary,  1300. 


VqI.  I.  ends  with  p.  884 ;   Vol,  II.  with  p.  1894. 
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CHARITABLE  TBUSTS  MJL^—emtinwd. 
Charitiei  Procedure  Aet,  IWi—eontinued, 
prooeedings  under,  1800,  1301. 
Boheme  settled  by  Court,  alteration  of,  1300. 
Chariteble  Tmsti  Acti,  1868  to  1869.  .1307—1321. 
appeals  under,  1315,  1316,  1319. 
apportionment  of  oharitiee,  1818. 

oertificate  of  incorporation  under  86  &  36  Viot.  c.  2i . .  1320. 
Chambers,  proceedings,  and  orders  in,  321, 322,  [1809—1818],  1314  et  9$q. 
"ohaxity,"  within,  what  is,  1318. 
Charity  Commissioners,  131 4 — 1 32 1 .    Se$  Osassty, 
"endowment,"  meaning  of,  1317,  1318. 
jurisdiction  under,  IZH  H  teq, 

exemptions  from,  1317,  1318. 
leasing,  &c.  powers  under,  1318. 
official  trustee  of  charity  lands,  [1288,  1808],  1316. 

of  charitable  funds,  [1808—1811],  1316. 
orders  in  Chambers  under,  [1807—1318].    See  Chasitt. 
pending  matter  under,  what  is,  1314. 
scheme  under,  1287.    See  Chastty. 
trustees  and  officers,  appointment  and  removal  of,  1301,  [1808],  1319. 

majority  of,  powers  of,  1294,  1319. 

CHARITT,  Chap.  XLII.,  1283—1351. 

(1.)  ABMraiBTBATiON  Ain>  Manaqekeot*  OF  Chabities, 

account  of  rents  and  profits  of,  [1288,  1286,  1812,  1328],  1324,  1328. 

taking  accounts  against  trustees,  [1812],  1326,  1327. 
accumulations  for  benefit  of,  1291. 
Allotments  Extension  Acts,  1305. 
almshouses,  scheme  for,  directed,  1285. 

ambig^ty  and  uncertainty,  in  cases  of,  1291,  1292,  1294,  1342. 
appeal  as  to,  1315,  1316,  1319. 
appointment  of  new  trustees  of,  [1286,  1288],  1301—1303,  [1308]. 

Chambers,  in,  1302,  [1807]. 

chapels,  &c.,  of,  under  Trustee  Appointment  Acts,  1302. 

number  of  trustees  to  be  appointed,  1302. 
apportionment  of  charities,  [1286],  1287,  1301,  1305,  1318. 

of  costs,  [1289]. 

of  increased  rents,  1296,  [1828],  1328. 

of  mixed  funds,  1327. 
arbitration  as  to,  1318. 
Attorney-General,  appearance  or  attendance  of,  1291,  1297. 

costs  of,  directed  to  be  taxed,  [1288],  1297,  1306. 

notice  of  scheme  to,  [1285],  1297. 

powers  of,  ex  officio,  1314,  1315,  1325. 
boundaries  of  lands  of,  ascertaining,  1324,  1893. 
breach  of  trust,  setting  aside  leases,  &c.,  1321  teq, 

remedy  for,  under  Sir  S.  Romilly^s  Act,  1300. 

removal  of  trustees,  1326. 
building  leases  of  property  of,  1324,  1325. 
Chambers,  attendances  on  settling  of  scheme  in,  1297. 

proceedings  and  orders  in,  under  Charitable  Trusts  Acts,  321, 
[1807—1818],  1314  eeq. 
Chancery  Division,  jurisdiction  of,  1290,  1291,  1315,  1316. 


Erfereneee  io  the  Forms  are  printed  thus  [466]. 
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(1.)  ABMDnBTBiLTiON  AND  Makaoekeut  OF  CHABTmH!    ftmiimtei. 
Charity  CommiuioiLen,  powers  of,  1314—1321. 

acooonts  to  be  rendered  to,  [1812],  1326,  1327. 

Agricultural  Holdings  (England)  Axit,  1883,  under,  1326. 

Allotments  Extension  Act,  1882,  under,  1305,  1316. 

appointment  and  removal  of  trustees  and  o£Boez8,  1301 — 1808, 
1319. 

apportionment  of  oharities,  [1286],  1287, 1301. 

Charitable  Trustees  Incorporation  Aot,  under,  1820. 

Charitable  Trusts  Aots,  under,  1314  ei  teq, 

exempted  charities,  powers  extended  to,  1318,  1819. 

City  of  London  Parochial  Charities  Aot,  1883,  under,  1820. 

ooUege  ordered  to  render  accounts  to,  [1812]. 

costs,  as  to  taxation  of,  1306. 

endowed  schools,  as  to,  1298—1300. 

inquisitorial,  as  to  endowments,  &o.,  1318. 

Lands  Clauses  Aot,  concurrence  of,  in  oonyeyaiioe  or  re-inveit- 
ment  under,  1300,  1316,  2416,  2426. 

Mortmain  and  Charitable  Uses  Acts,  under,  1887, 1888^  1846. 

Municipal  Corporations  Acts,  under,  1304. 

recorery  of  ohariiy  property,  as  to,  1321. 

Boman  Catholic  Charities,  as  to,  1304,  1306. 

Bomilly's  Act,  under,  1300,  1301. 

sales,  &c.  of  lands,  as  to,  1305,  1316,  1318,  1319. 
without  consent  of  Commissioners,  [1818],  1316. 

sanction  of  Commissioners  to  proceedings,  when  neoesBuy,  724, 
1300,  1312—1315,  2416. 

schemes,  to  settle,  1293, 1294,  1295, 1298, 1304, 1817, 1319, 1320. 
Church  of  England,  charities  of,  1298,  1300,  1302,  1317. 
churches,  &c.,  endowment  of,  [1284]. 
churchwardens,  service  of  scheme  on,  [1822]. 
compromises,  power  to  make,  1316,  1316. 
oopyholds  of,  leave  to  enfranchise  given,  [1289]. 

vesting  in  official  trustee,  [1808]. 
oosts, 

apportionment  of,  [1289]. 

Attorney-General,  of,  [1288],  1297,  1306,  1307,  [1811]. 

Crown,  payment  of  costs  to  or  by,  [1280]. 

interest  on,  1306. 

mortgage,  raised  by,  [1290]. 

party  and  party,  or  solicitor  and  client,  1306, 1807. 

reUitor,  of,  extra  costs  allowed,  267,  [1289, 1890],  1306, 1307. 

taxation  of,  directions  for,  1287,  [1288,  1811]. 

trustees,  of,  under  Sir  S.  Bomilly's  Act,  1300. 
out  of  funds,  when  allowed,  1306. 
couniy  courts,  jurisdiction  of,  1316,  1316. 
Crown,  costs  of,  [1290],  1306. 

jurisdiction  how  exercised  as  against,  1291. 

visitorial  powers  of,  1293. 
cy-pres,  direction  for  scheme  until  gift  available,  [1880]. 

execution  of  charitable  trusts,  1291 — 1293. 

trusts  which  Court  will  execute,  1291  et  m^.,  1342. 

uncertainty,  &c.  does  not  defeat  gift,  1291, 1292, 1342. 

Vol,  L  ends  with  p.  884 ;   Vol,  II,  with  p,  1894. 
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(1.)  ADimiiBrBAxioN  Aim  Hijri.ciBiCBiiT  of  ORixnjxa^e<miinued. 
deedti,  deliyery  ap  of,  to  nefw  tnuteea,  &o.,  [1800,  1888]. 
definition  of,  under  Charitable  Tmsts  Aots,  1318. 
diMenten,  oharitieB  of,  1284,  1298,  1302,  1304. 
dividend  paid  to  trustoee  for,  [814]. 
election  of  improper  objects  of  charity  aet  aside,  1326. 
Endowed  Schools  Acts,  nnder,  1298 — 1300. 
endowment  of  churches,  scheme  for,  directed,  [1884]. 

meaning  of  term  «  endowment^"  1299,  1317,  1318,  1345. 
exchanges  of  charitj  property,  1316,  1318. 
friendly  sodetiee,  1292,  1317. 
hospital,  meaning  of  term,  1293,  1325. 

scheme  providing  for,  1285,  1297. 
improvements,  allowances  for,  on  setting  aside  leases,  1324. 
income  tax,  allowances  in  respect  of,  1351. 
incorporation,  certificate  of,  1320. 
increased  rents,  apportionment  of ,  1296,  [1888],  1328. 

distinction  between  devise  on  condition  and  in  trost,  1828. 

when  they  belong  to  charity,  1328. 
information,  informalities  in,  1291. 
inquiry  as  to  charity  property,  [1288,  1888,  1886,  1881]. 

in  whom  lands  vested,  and  as  to  past  and  future  management, 
[1886]. 
as  to  apportionment  of  parochial  charities,  [1886],  1287. 
as  to  letting,  [1283,  1886,  1822]. 
investment  of  charity  money,  235,  1290,  1327* 
Ireland,  charities  in,  1295,  1320. 
Jewish  charities,  1304. 
jurisdiction  of  Chancery  over  charities,  1290,  1291. 

as  to  appointment  and  removal  of  trustees,  &c.,  1319. 

over  visitors,  trustees,  and  internal  management,  1293,  1294. 

under  Charitable  Trusts  Acts,  1314  ^^  teq. 
Lands  Clauses  Act,  dealings  under,  with  funds  representing  charity 
lands,  1300,  1315. 

investment  of  money  paid  into  Court  under,  1844. 

leave  to  bid  at  sale  on  aooount  of  charity,  2436. 
leases,  &c.,  by, 

adoption  of  new  scheme  as  to,  [1288]. 

allowed  according  to  model  form,  1325. 

in  reversion,  1325. 

inquiry  as  to,  [1283,  1286]. 

liability  account,  transfer  to,  with  restraining  order,  [1811]. 

powers  of  trustees,  1319. 

renewal  of,  when  allowed,  1325. 

setting  aside  leases,  [1821—1828],  1324,  1825. 
legacy  and  succession  duty  on  charity  property,  1295,  1350,  1351. 
Limitations,  Statutes  of,  application  of,  to  charity  leases,  1324. 
Lord  Chancellor,  visitorial  jurisdiction  of,  1293. 
misapplication  of  funds,  account  in  case  of,  1324,  1326, 1327. 
municipal   corporations,    trustees   for,    1294,    1302,    1304,    1325, 

1326. 
mnseumsy  1304. 


Biefertnee$  to  the  Fomu  are  printed  thu$  [486]. 
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(1.)  AD]aNI8T&A.TIO]7  AND  MaKAOEICENT  OF  GhABITZES— ^On/tlHMtf. 

offidal  trustee  of  charitable  lands,  vestiiig  property  Id,  [1S88, 1S061, 
1316. 
trustees  of  charitable  funds,  transfer  and  payment  of  stodc  and 
cash  to,  [221,  1308--1811],  1316. 
Parliament,  charity  regulated  by  Act  of,  1297. 
parochial  charities,  apportionment  of,  [1286],  1287,  1318. 

City  of  London,  in,  1320. 
payment  of  dindends  to  trustees  of  dharity,  [214]. 
payments  and  transfers  in  and  out  of  Court,  [1800 — 1811]. 
Peto's  Act,  1302,  1303. 
poor  of  parish,  scheme  for,  1285. 
poor  rates,  liability  to,  1351. 
poor,  relief  of,  charity  for,  1296. 
possession  of  lands,  delivery  of,  ordered,  [1822,  1828]. 
power,  defective  execution  of,  aided  in  favour  of,  1290. 

of  Court  over  visitors  and  trustees,  1293. 
public  libraries,  1304,  1339. 
recovery  of  property  of,  proceedingis  as  to,  1321. 

inquiry  as  to,  [1821,  1822]. 
relator,  costs  of,  257,  [1289,  1290],  1306,  1307. 
removal  of  trustees,  [1808],  1319,  1326. 
rent-charge  created  for  charitable  purposes,  recovery  of,  2120. 
repair  of  church,  charity  held  by  churchwardens  for,  not  appoctknadY 

1287. 
restraining  order  on  funds  of,  [1811]. 
Boman  Catholic  charities,  1294,  1304,  1305. 
BomiUy's,  Sir  Samuel,  Act  (52  G.  III.  c.  101),  1300,  1301.    Set 

Chabities  Pbogbdusb  Act. 
sale  of  lands  of,  1290,  1305,  [1818],  1318. 

inquiry  as  to,  1322. 
scheme,  adjourning  petition  to  Chambers,  1297. 
adopted  when  filed,  [1287]. 

scheme  scheduled  to  order  or  certificate,  [1287, 1288]. 
alteration  of,  1297. 

blanks  left  in  will,  where,  directed,  [1881]. 
Charity  Commissioners,  by,  1295,  1304,  1317,  1319,  1320. 

provisions  inserted  in,  1294,  1296. 
directed  by  order,  [1288,  1284],  1285,  [1380,  1881]. 
new  scheme  as  to  letting  lands  adopted,  [1288]. 
payment  without,  when  directed,  1296. 
public  worship,  for  places  of,  1319. 
school,  for,  1285,  1297,  1298,  1324. 
**  vested  interest,"  affecting,  1299. 
school,  endowed,  1298 — 1300. 

inquiries  as  to  income  and  management  of  lands  of,  [1821]. 
religious  instniotion,  1299. 
scheme  for,  directed,  1285,  1297,  1298,  1324. 
transfer  of,  to  school  board,  1299,  1302,  1325. 
Scotland,  application  to  Court  in,  1297. 
securities,  leave  to  deposit,  [1809]. 

settingaside  improper  leasesand  conveyances,  [1821 — 182S],  I824,132jk 
improper  elections,  1326. 
I  ■  I-  *         —  - 

Vol  I.  ends  tcith  p,  884 ;   Vol,  II.  Ufith  p.  1894. 
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(1.)  ABxnnsnuLTiozr  and  Manaoeicknt  of  Ohuotibs — eaniinued, 
Btook,  leave  to  transfer,  [1309,  1810]. 

orders  for  transfer  to  and  by  official  tmstee,  [1810]. 
succession  duty  on  property  of,  1295,  1361. 
saperstitioiis  bequest,  executed  ey»prUy  1293. 
trust  deed  for,  rectification  of,  1285. 
Trustee  Acts,  appointment  of  new  trustees  of  charities  under,  1301. 

Testing  charity  property  under,  1303. 
Trustee  Appointment  Acts,  provisions  of,  1302,  1303. 
Trustee  Act,  charity  trustees  may  pay  money  into  Court  under,  1193. 
tnutees,  accounts  against,  and  allowances  to,  [1312],  1326,  1327. 

appointment  of  new,  [1866,  1283],  1301—1303,  [1308]. 

costs  of,  1306. 

discretion  of,  not  interfered  with,  1293,  1296. 

incorporation  of,  1320. 

payment  of  dividends  to,  [1810]. 

power  of  majority  of,  1294,  1319. 

removal  of,  [1808],  1319,  1326. 
uncertainty  and  ambiguity,  in  cases  of,  1291,  1292, 1294,  1342. 
universities,  exemption  of,  from  Charitable  Trusts  Acts,  1317. 

powers  of,  to  sell,  &c.,  1304. 
usage,  evidence  of,  in  construing  charitable  trusts,  1294. 
vesting  charity  property,  1304,  1309,  1319. 

in  official  trustee,  [1283,  1308],  1309. 
visitorial  jurisdiction  of  Court,  1293. 

voluntary  contributions,  charities  supported  by,  1291,  1317,  1327. 
(2.)  GiFiB  TO  Ckabitzes  bt  Dsbd  ob  Will,  1329 — 1351. 
abatement  of  legacies,  [1335],  1350. 
accounts  of  personalty,  disting^iishing  pure  from  mixed,  [1334], 

1336. 
apportionmeiLt  of  debts,  costs,  &c.,  between  pure  and  mixed  per- 
sonalty, [1330],  1350,  [1637]. 

mode  of  apportionment,  1350,  1351. 

of  legacies  between  realty  and  mixed  and  pure  personalty,  [1330], 
1350. 
building,  bequest  for,  when  land  given,  [1330],  1344. 
Charitable  Uses  Act,  1735  (9  G.  II.  c.  36),  1337. 
charity,  what  is,  within  Mortmain  Acts,  1340. 

friendly  society,  1292. 
churches,  gifts  for,  1337,  1345,  1349. 
convent,  whether  charity,  1340, 1342. 
corporation,  property  of,  1341. 
costs,  apportionment  of,  [1330],  1850. 

out  of  estate,  1350,  1351. 
covenant  to  invest  in  lands,  validity  of,  1339. 
eif'prU,  execution  of,  1291—1293,  [1330],  1342. 
debentures,  whether  impure  personalty,  1347. 
declarations  of  construction  of  will  containing  charitable  gifts,  [1330, 
1881, 1333,  1385]. 

that  gift  is  good,  [1284,  1381]. 

that  gifts  are  void,  [1829, 1830, 1332]. 
pro  tantOy  [1329]. 
deed  of  gift  or  conveyance  to,  1339,  1340. 


Bef^mee9  to  the  Forms  are  printed  thus  [466]. 
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(2.)  Gifts  TO  Chasttibs  BT  Dkbd  OB  Will— «on^t#tiMj. 
difloretioiuuy  gift  to  trustees  for,  1343,  1344. 
failure  of,  not  permitted,  1291,  1292,  [1880]. 
Gifts  for  Ghuzohes  Aot,  1803  (43  G.  IH.  c.  108),  1837,  1845. 
gifts  inier  viwt  to  charities,  yalidiiy  of,  1339, 1340. 
grant  to  oharity  declared  Toid,  [1888]. 
illegaliiy  of  pnrpoae,  1344. 

injunction  to  restrain  illegal  application  of  property,  1344. 
inqniry  whether  testator  executed  enrolled  deed,  [1888]. 

as  to  existence  of  charities,  [1884]. 

as  to  expenses  of  trustees  of  deed,  [1881]. 

as  to  land  avulaUe  for  gift,  [1884]. 

as  to  land  required  for  actual  occupation,  [1889]. 

as  to  pure  and  impure  personalty,  [1880, 1884]. 
inrolment  of  deed,  costs  of  action  to  set  aside  deed  Toid  lor  vaat  d, 
1360. 

order  for,  after  proper  time,  [1888]. 

when  necessary,  1337,  1889,  1340. 
'*  interest  in  land,"  what  is,  within  Mortmain  Acts,  1345 — 1848. 
Ireland,  land  in,  not  within  Mortmain  Acts,  1346,  1347. 
land  abroad,  applicable,  1346,  1346. 
land,  definition  of,  under  Mortmain  and  CfaaritaUe  Uses  Acts,  1S80, 

1340,  1348. 
land  devised  on  trust  for  sale  held  not  within  Act  of  1891 .  .[1888]. 
land  devised  to,  directed  to  be  sold,  [1889],  1338. 
land  in  city  of  London,  devisable  in  mortmain,  1349. 
land  of,  extension  of  time  for  sale  of,  [1886, 1886]. 
land,  purchase  of,  gifts  involving,  1344,  1346. 

what  charities  may  take,  by  devise,  1348,  1349. 
land,  retention  of,  authorized,  where  required  for  actual  oocttpatke» 

[1889, 1886],  1388. 
lapse,  failing  by,  1292. 

legacies,  apportionment  of,  between  realty  and  mixed  and  pare  per- 
sonalty, [1880],  1348. 

declared  voidjpro  tanto,  [1889,  1886]. 
legacy  duty  payable  in  respect  of,  1296. 
legacy  to,  applied  cy-prh,  1291—1293,  [1880]. 
Limitations,  Statute  of,  application  of,  1339. 

declaration  as  to,  [1888]. 
local  authority,  assurance  of  land  to,  1339. 
marflhalling  assets,  where  directed  by  testator,  [1886],  1349,  1360. 

not  by  Court  in  favour  of  charities,  1349. 
mining  shares,  not  an  interest  in  land,  1347. 
money  secured  by  mortgage,  1346. 
mortgages,  what,  are  impure  personalty,  1346. 
Xortmain,  Statutes  of,  1337. 

exemptions  from,  1337. 
Mortmain  and  Oharitable  Uses  Aot,  1888 . .  1329,  1337, 1338. 
Mortmain  and  Charitable  Uses  Act,  1891..  1329,  1338,  1339,  1846, 

1348. 
Mortmain  and  Charitable  Uses  Act,  1892.  .1839. 
originating  summons  as  to,  opinion  expressed  but  no  otder  nade  ob, 
[1886]. 

Vol.  L  endi  with  p.  884 ;  Voi.  11.  with  p.  1894. 
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«  paziahioners,"  vhoare,  1326,  1341. 
poor,  gifts  for  benefit  of,  1285,  1296,  1341,  1342. 
pnbllo  benefit,  yalidity  of  gifts  for,  1341. 
pnblio  libraries,  1339. 

nnder  partioolar  statutes,  1339,  1340,  1348. 
pure  and  impure  personalty,  direction  to  distinguish,  [1884],  1386. 
'*pure  personaltj,'*  meaning  of,  land  abroad,  1346,  1347. 

direction  for  payment  of  leg^ades  out  of,  1350. 
railway  debenture  stock  is  pure  personalty,  1347. 
religious  purposes,  gift  for,  1342  {add,). 
remoteness  of  gift,  1342,  1608. 
rent,  arrears  of,  applicable  for  charity,  1347. 
school,  for,  1337,  1338. 
•aeret  trusts  for,  enforcement  of,  1337,  1343. 
shares  in  companies,  &o.,  what  are  applicable,  1347. 
succession  and  legacy  duties  on  charitable  bequests,  1295,  1351. 
superstitious  uses,  1293,  1343. 
trust  deed  established,  [1880]. 
uncertainty,  1291,  1292,  1294,  1342. 
TaHdity  of  gifts  by  deed,  1339,  1340. 

by  will,  1339,  1344—1349. 
Toluntary  conyeyance,  avoidance  of,  1340. 

CHABIT7  GOMHISSIONEBS,  1314—1321.    See  CHABiTJLBLa  Tbxtbib  Aon; 
Ohabztt. 

CHABTER-PABTT, 

breach  of,  restrained,  [784,  725],  726. 
not  specifically  enforced,  726. 
stamp  on,  159. 

CHATTELS, 

acquired  after  mortgage,  foreclosure  of,  [1999],  2019,  2020. 
assurance  of,  within  Bills  of  Sale  Acts,  2010  teq, 
comprised  in  settlement,  inquiry  as  to,  [1198]. 
oonyersion  of,  trustee  may  sue  for,  1132. 
deliTery  of,  enforced  by  writ  of  assistance,  [481]. 

to  tenant  for  life,  [1761]. 
deriyative  mortgage  of,  2001. 
Factors  Acts,  pledges  under,  2004—2007. 
foredoeure  and  redemption  of,  [1997—1999],  2000—2023. 
inquiry  as  to,  remaining  in  specie,  2000. 
receiyer  of,  [751],  760. 
redemption  of,  [1987, 1999]. 
Settied  Land  Acts,  sale  under,  [1884, 1885],  1839. 
settlement  of ,  directed,  [906,  1719],  1720,  1725. 
spedfio  performance  of  contracts  as  to,  2210. 
undertaking  not  to  part  with,  753. 

to  restore,  if  order  reversed,  880. 

CHEMIGAL  WOBES, 

Injunction  against,  605,  612. 


Srferene$t  to  the  Fanm  are  printed  ihm  [466]. 


2614  General  Index. 

CHEQUE, 

injnnctioii  agaiuBt  drawing,  in  name  of  firm,  [698]. 
not  an  assignment  of  a  ohose  in  aotlon,  608. 
order  to  stay  payment  of,  [480,  484]. 
imdertaking  not  to  draw,  in  name  of  firm,  [889]. 

CHILDREN, 

adranoes  to,  [1783],  1739,  1740.    See  Abyancexekt. 

appointment  to,  imder  power,  set  aside  as  fraudulent,  [1748],  1745,  1746. 

what  appointments  are  fraudnlent,  1745,  1746. 
birth  of,  evidence  of,  155. 
custody  of,  [1033—1041],  1042—1047. 

defective  execution  of  power  aided  in  favour  of,  [1741],  1747. 
election  by,  judgment  for,  [1688].    And  see  Election. 
equity  to  have  agreement  for  settlement  enforced  extends  to,  1697. 
family  arrangements  between  parent  and  child,  1703.  See  Fajolt  Abxasqx- 

XSNT. 

illegitimate,  gift  to,  1573. 

inquiriM  as  to,  of  testator,  [1669, 1670]. 

oosts  of,  1576,  1577. 

of  legatee,  [1570],  1571. 

of  marriage,  [1788]. 
issues  as  to,  [378,  879]. 
legacies  and  bequests  to,  1573. 

ademption  of,  by  advances,  [1697],  1603,  1604,  1787,  1738. 

duty  payable  on,  239,  240. 

interest  on,  payable  from  death,  1511. 
marriage  consideration,  what  children  within,  [1697]. 
post-nuptial  settlement  for,  when  voluntary,  1698,  1704. 
probability  of  future,  presumption  as  to,  1657. 
recognizance  or  undertaking  to  refund  on  birth  of,  [1664]. 
settlement,  mother's  right  to,  for  herself   and  children,   938 — 954.    See 

Masbied  WoicAK,  equity  to  a  lettlement. 
undue  influence  of  parent,  setting  aside  transaotioiks  in  case  of,  C'SSS], 

2339. 
Yolimtary,  by  child  or  parent,  when  set  aside,  1703. 

CHOSE  IN  ACTION, 

assignment  of,  508,  2002. 

Bills  of  Sale  Acts,  under,  2010. 

cheque,  not  an  assignment,  503. 

domicile,  regulated  by  law  of,  1685. 

interpleader  as  to,  503,  506. 

married  woman,  of,  934,  935,  949  et  eeq.    See  Mabhtft)  Wokav. 

mortgage  of,  2001—2003. 

notice  of  assignment,  effect  of,  483,1189,  503,  2001. 

priority  of   incumbrancers,   notice,   2001,   2002,   2103,   2104,  2105.      See 

MOBTOAOB. 

sequestration  of,  454. 

set-off,  assignee  takes  subject  to  rights  of,  1366,  1367. 
vesting  orders  as  to,  under  Trustee  Acts,  [1810,  1818, 1841, 1846],  1251^ 
1258. 


VqU  /.  endi  wtihp.  884 ;  Voi,  U.  wUhp.  1894. 


General  Index.  .2615 

CHURCH, 

alteration  of,  restrained,  6Z6,  549. 

aoconnt  against  contractor  for,  1363. 
gifts  for,  1387,  1346,  1349. 
injury  to  support  of,  restrained,  [674]. 
property,  inquiry  as  to,  [18S8]. 
scheme  for  application  of  funds  for  endowment  of,  [1284]. 

CHUBCH  BUILDINa  ACTS.    And  see  Chabttablb  Tbubis  Acts. 
apportionment  of  charities,  and  scheme,  [1286],  1287. 

orders  for,  now  made  by  Charity  Commissioners,  1301, 1318. 
costs  to  be  taxed  and  raised  by  mortgage,  1287. 
inquiry  as  to  apportionment  of  charitable  gifts,  [1286]. 

CHURCH  OF  ENGLAND, 

charities  of,  1298,  1300,  1302,  1317. 

CHURCH  WARDEN, 

charity  held  by,  for  repair  of  church,  not  apportionable,  1287. 
service  of  charity  proceedings  on,  [1322]. 

OHURCHTARD, 

disturbance  of,  restrained,  544,  [549],  556,  [669]. 
trespass  on,  restrained,  [669]. 

way  into,  restoration  of,  not  compelled  by  injunction  in  Chancery  Division, 
565. 

CIRCUIT, 

judgment  after  trial  on,  [166^  168]. 

CIRCULAR, 

injunction  agwnst  distributing,  containing  unfair  report,  [688]. 

CLAIM, 

appeal  from,  in  administration  action,  803—866. 

costs  of  partioulsr,  [249]. 

order  barring,  in  interpleader  proceedings,  [601],  507,  [511]* 

CLAIMS  UNDER  JUDGMENT,  1429—1443.    See  Cbkmtob's  Action. 

CLANDESTINE  MORTGAGE,  1932. 

CLASS, 

appeal  by  dissentient  member  of,  121,  861. 
dassification  order,  [826]. 

costs  of,  [262]. 
gifts  to,  1571  et  teg, 
inquiries  as  to,  [1668—1670],  1571—1573. 

cosU  of,  1576,  1577. 
remoteness,  gift  to,  when  void  for,  1607,  1608. 

representation  of,  by  person  appointed  by  Court,  [120],  121,  1518,  1519, 
1572,  1934. 

CLASSIFICATION  ORDER,  [120],  121,  122,  [326],  1483. 
costs  subsequent  to,  [261]. 
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CLAY, 

"miiiena,"i8,  680,  581. 

light  to  work,  from  inrfooe,  as  against  railway  oompanj,  [67S],  682. 

CLERaYlCAK, 

inquiry  whether  estate  liable  for  stipend  of,  [1686]. 
institation  of,  to  rectory,  form  of  entezing,  [148]. 
restrained  from  officiating  or  obtaining  induction,  [781]. 

CLERICAL  MISTAKES, 

in  judgments  or  orders,  correction  of,  125,  191,  192,  411. 

CLEBE  OF  RECORDS  AND  WRITS, 

deposit  of  documents  with,  under  old  practice,  79. 
deliTery  out  of  documents,  orders  for,  [97,  96]. 

CLERK  TO  LOCAL  BOARD, 
Uen  of,  1084. 

CLERKS  OF  BARRISTERS, 
fees  to,  300. 

CLOSma  EVIDENCE,  106. 

CLOSING  OF  BANK  BOOKS,  211. 

CLUB, 

injunction  against  conversion  of  residential  flats  into,  541. 
injunction  against  interference  with  enjoyment  of,  [796],  727. 
injunction  against  noise  caused  by,  [606]. 
judicial  trustee  not  to  be  appointed  for,  1282. 

COAL.    See  Jxjwx(mos ;  Minsbals. 

gotten,  accounts  of  Tslue  of,  [646,  646,  674,  679],  684,  585,  1361. 

landing  rents  for,  1354. 
injunction  against  remoring  piUara  of,  [674]. 

against  usmg  way  for  removing,  [677]. 
inquiries  as  to,  distinguishing  when  gotten,  [646]. 
seam  of,  declaration  as  to  rents  of,  546. 

CO-DEFENDANTS, 

accounts  between,  1356. 

appeal  by,  862. 

costs,  payment  of,  as  between,  259. 

dedaiing  rights  or  deciding  questions  as  between,  166,  166. 

practice  as  to,  altered  by  Judicature  Act,  165,  166. 
injunction  as  between,  527. 
production  of  documents  as  between,  74. 
service  on,  out  of  jurisdiction,  16. 

COHABITATION, 

annuity  payable  notwithstanding  resumption  of,  [1699]. 
bond  or  covenant  in  consideration  of,  when  void,  [9366],  2356. 
renewal  of,  avoidance  of  separation  deed  by,  966. 

COLLATERAL  PURPOSE, 

undertaking  not  to  use  letters  for,  [66],  75. 
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COLLATEBAL  SECfUBITIES, 

enforoement  of,  1>7  mortgagee,  1639,  1907,  1996,  1997. 
surety  entitled  to  benefit  of,  2146,  2158. 

COLLECTOR, 

liability  of  snrety  for,  [8186],  2162,  2154. 

COLLEGE, 

dedaied  troatee,  [1S84]. 

exempted  from  Charitable  Trusts  Acts,  1317. 

ordered  to  render  aoconnts  of  oharity,  [1S18]. 

COLLIERY, 

ascertaining  boundaries  of,  1893. 

decree  for  dissolntbn  of  partnership  in,  2169. 

flooding  of,  injunction  to  prevent,  530. 

foreclosure  of  charge  on  shares  in,  [9044]. 

misrepresentation  as  to,  abatement  for,  in  specific  performance  action,  [tSOO]. 

partnership  in,  dissolution  of,  2169. 

proceeds  of,  account  of,  [9044]. 

reodTcr  and  manager  of,  appointed,  [764,  765],  769,  781,  784,  787,  788. 

Talnation  of,  1470,  1692. 

COLONT, 

asoertaining  boundaries  of  land  in,  1894. 

foreclosure  of  land  in,  1905. 

partition  of  land  in,  [1885]. 

payment  to  non  eampos  resident  in,  234. 

question  as  to  colonial  law,  sent  to  Colonial  Court  under  22  &  23  V.  c.  63 .  • 

846. 
receiTer  of  land  in,  appointed,  [811],  813. 
stay  of  proceedings  in,  788. 
will  made  in,  evidenoe  of,  152. 

COMMENTS  ON  PENDING  PROCEEDINGS, 
contempt  of  Court  by,  [464],  466. 
injunctions  to  restrain,  [690,  691],  692. 

COMMERCIAL  CAUSE, 
transfer  of,  829. 

COMMISSION, 

boundaries,  to  ascertain,  1898.    See  BouRBABns. 

dower,  to  assign,  [955],  966,  967. 

married  woman,  to  examine,  [988,  980,  931],  933,  934.     See  Maxbibd 

WoiLur. 
officer  in  army,  of,  charge  on,  2002. 

partition,  to  effect,  [1885],  1886,  1889,  1890.    See  FABTmoN. 
paroduction  of  eestni  que  vie,  ioitf  [1788],  1783. 
referee  may  order,  417. 

sequeetfation,  of,  462,  453.    See  SBQUXBZBiLTioxr. 
witneeses,  to  examine,  102,  106,  107. 

COMMISSION  (PAYMENT  BY  WAY  OF), 

allowance  of,  to  agent,  [1878],  1376,  1878,  1379. 
oompaay,  paid  by,  for  placing  shares,  not  illegal,  715. 
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COMMISSION  (PAYMENT  BY  WAY  OY)^i»ntinHed. 
direotor,  zeoeiyed  by,  [8881],  2333. 
finding  a  pazohaBer,  for,  1379. 
improper,  receipt  of,  by  agent,  1377,  [8888],  2334. 
mortgagee,  to,  for  trouble,  1931,  1970,  1977,  1978. 
solicitor  mortgagee  must  not  charge,  1111,  1977. 

COMMISSION  AGENT, 

account  against,  [1878],  1376, 1378,  1379. 
dissolution  of  partnership  of,  2168. 

COMMISSIONEBS  FOB  OATHS,  109. 

COMMISSIONERS  FOR  REDUCTION  OF  NATIONAL  DEBT.    Atti  $» 
National  Dbbt  Act. 
fractional  parts  of  a  pound  not  noticed  by,  1630. 
transfer  of  stock  to  account  of,  [1689]. 
of  stock  by,  ordered,  [8680—8588]. 
resting  order  of  right  to  call  for  cash  carried  oyer  to,  [1816]. 

COMMISSIONERS  OF  INLAND  REVENUE, 
leaye  to  apply  to,  for  return  of  duty,  [1458]. 

COMMISSIONERS  TO  ADMINISTER  OATHS,  109. 
appointment  and  powers  of,  106,  107. 
in  foreign  countries,  106,  107,  109. 
in  Isle  of  Man  and  Channel  Isles,  109. 
in  Scotland  and  Ireland,  109. 
struck  off  roll  of  solicitors,  aflSdavit  sworn  before,  1117. 

COMMITTAL.    /S^  Atiaghmsnt  ;  Costeiift  of  Cousr ;  DbbidbbAct. 
appeal  from  order  as  to,  466,  854,  856,  860. 
attachment,  distingfuished  from,  466. 
breach  of  injunction,  for,  [748,  744],  746,  747. 

contempt  of  Court,  for,  [468,  464],  465 — 171.    See  OoarmiDn  ov  Com. 
County  Court,  jurisdiction  of,  525. 
interference  with  receiver,  for,  [468],  778,  780,  797,  804. 

by  sheriff,  780. 
Irish  Court,  to  enforce  judgment  of,  195. 
judgment  or  order,  for  disobedience  to,  422,  423,  440. 
marriage  of  ward  without  consent,  for,  1054. 
married  woman,  judgment  against,  not  enforoeabls  by,  898. 
misconduct  towards  ward,  for,  [1(N>5]. 
motion  for,  to  extort  costs  diBoouraged,  780. 
non-payment  of  costs,  for,  [814]. 
orders  for,  for  special  contempts  of  Goart,  [468 — 468]. 

appeals  from,  854,  855,  860. 
referee  not  competent  to  order,  418. 
peer  or  privileged  person,  of,. 465,  468. 
sequestratoTB  abusing  powers,  of,  458. 
sheriff,  of,  for  not  returning  writ,  [446],  447. 
six  weeks,  for,  under  Debtors  Act,  446. 
undertaking,  for  breach  of,  746. 

COMMTTTBE  OF  LUNATIC    See  LtTHAZio. 
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COMMONABLE  BIGHTS,  [698— eOO],  600—602. 
approrement  by  lordy  onut  probandi,  601. 
Commons  Act,  1876.. 602. 

compnlaorj  purchase  of  common  land,  2445 — 2447. 
copyholders,  rights  of,  600,  601. 
discovery  in  action  as  to,  85. 
eztingoishment  of,  on  enfranchisement  of  customary  freeholds,  602. 

on  incLosnre,  601,  602. 
interference  with,  restrained,  [598—600],  600—602. 

parties  to  and  frame  of  action,  600,  601. 
pasturage,  right  of,  600,  601. 
presoriptLTe  right,  600,  601. 

waste  lands  of  forest,  establishing  rights  over,  and  restraining  inclosnre, 
[598],  600. 

COMMON  LAW  PROCEDURE  ACTS, 
aooount,  as  affecting  right  to,  1358. 

proTiaions  of,  as  to  arbitration,  superseded  by  Arbitration  Act,  1889.  • 
404. 

COMMONS  ACT,  1876, 
award  under,  1892. 

COMPANIES  ACrrS.    See  CoxPAinr ;  REDtronoN  of  Capital  ;  WiNDixro-trp. 

COMFANY, 

accounts  of,  mode  of  keeping,  714. 

afOdavit  on  behalf  of,  [64],  71, 506. 

assets,  restrained  from  parting  with,  as  against  debenture  holders,  714. 

borrowing  powers  of,  2036,  2037. 

business  uUra  vires^  restrained  from  carrying  on,  715. 

capital  of,  definition  of,  2497. 

classes  of  shareholders  in,  rights  of,  enforced,  714. 

compulsory  powers,  undue  exercise  of,  restrained,  [699 — 701],  703,  [704], 

712—714. 
consent  by,  126. 

oontempt  by,  425,  452.    See  SEQXTBbxsATiON. 
contract  on  issue  of  shares  not  to  be  paid  for  in  cash,  2511. 

relief  in  respect  of,  under  Companies  Act,  1898.  .[2607— 8510],  2511— 
2513. 
contract,  injunction  against  carrying  into  effect,  without  sanction  of  share- 
holders, [709]. 
contracts  binding  on,  [709],  715,  716. 
copies  of  register  of,  right  to  take,  [699]. 
oosts,  security  for,  given  by,  27,  30. 
creditor's  action  by,  1418. 

debentures,  accounts  and  inquiries  in  reference  to,  [2028,  2025,  2080, 2082], 
2035—2041.    See  Dsbentube. 
declarations  of  rights  of  holders  of,  [2028—2082],  2039. 
priority  of,  [2008,  2028],  2036—2038. 

receiver  and  manager  in  debenture-holder's  action,  [768,  770],  781, 
787—789,  808. 
deed  of  settiement  of,  alteration  of,  [2508,  2504],  2506. 
delay  by,  in  suing,  2330. 
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COT£PANY—eontinued. 

dir«otors  of,  UabiHty  to  aoooont,  715,  716,  1137,  1138,  2326—2327. 

exdujalon  of,  from  meetingis,  restrained,  706,  718. 

meeting  at  unnsual  date,  restramed  from  holding,  [7(16],  718. 

misfeasance  by,  715,  1137,  2334,  2335. 

misstatement  in  prospectus,  liability  for,  2325. 

order  against,  personally,  to  refund,  715. 

qoalification,  directors  reoeiying,  from  promoten,  2334. 

removal  of,  717,  718. 

remuneration  of,  Court  will  not  interfere  as  to,  717. 

secret  profits  by,  ordered  to  be  refunded,  715,  716,  2331. 

specific  performance  against,  of  contracts  in  breach  of  trusty  2222. 
discovery  by,  66,  71,  83. 
dividends,  payment  of,  out  of  capital,  restrained,  [705],  714,  715, 

or  otherwise  improperly,  715. 
foreign,  added  as  respondents  without  security,  29. 
forfeiture  of  shares,  injunction  to  restrain,  [706]. 
funds  of,  application  of,  when  restrained  as  ultra  rircf,  716,  717. 
garnishee  order  on  debts  due  to,  490. 
general  meeting  at  unusual  time  restrained,  [708],  718. 
illegal  contracts  by,  715,  716. 
injunctions  against,  [699—709],  709—711. 

breach  of,  by  company,  747. 

enforced  by  sequestration,  [745]. 

interlocutory  injunction  barred  by  delay,  715. 
inspection  of  register  of,  80. 

insurance,  for,  restrained  from  carrying  on  business  ultra  wirm,  715. 
interrogatories,  delivery  of,  to,  66. 

Irish  winding-up,  order  in,  made  order  of  "Rngliah  Ck>urt,  [196],  199. 
judicial  trustee  not  to  be  appointed  for,  1282. 
lien  of  solicitors  of,  1084. 

lien  on  shares,  right  of  shareholder  and  company  under,  1934,  [9066],  2061. 
Lloyd's  bonds,  rights  of  holders  of,  [2026],  2040,  2041. 
management,  internal,  not  interfered  vnth,  710,  717. 
meetings,  improper,  restrained  by  injunction,  706,  [706],  718. 
memorandum  of  association,  alteration  of,  xmder  Companies  (Hemoraadiai 

of  Association)  Act,  1890..  [2501— 2604],  2505—2607. 
misapplication  of  funds  by,  714 — 718. 
mortgages  by,  1909,  [2023—6082],  2033—2041. 

name  of,  alteration  of,  where  memorandum  of  association  altered  by  Goaty 
[2502],  2507. 

registration  of,  638. 

use  of,  by  directors,  restrained,  718. 

by  single  shareholder  suing,  711.  ] 

user  of,  and  property  in,  when  protected  by  injunotiaD,  637,  638. 
Parliament,  application  to,  by  company,  when  restrained,  711,  712. 

distinction  between  restraining  appropriation  of  funds  and  direcks^ 
personaUy,  711,  712. 
pensions  or  gratuities,  grant  by  directors  of,  not  resfcrained,  717. 
preference  shares,  enforcement  of  rights  of  holders  of,  714,  719. 

power  of  company  to  issue,  719. 
production  of  books  by  officer  of,  [64],  71. 

documents  by,  66,  71. 
profits  made  by,  ascertainment  of,  714. 
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promoten,  misrepreseiiiation  and  oonoeslment  by,  [8S28],  2330,  2331. 
promotion  of,  debts  inoozred  in,  postponed  nnder  Abandonment  of  Bailwajs 

Acts,  2486. 
proseontion  for  libel,  expenditore  of  money  on,  716. 
prospectus,  misrepresentation  in,  relief  in  respect  of,  [2828],  2324 — 2328. 
proxies,  injunction  against  paying  for  postage  of,  707. 

mode  of  ascertaining  number  of  votes  by,  718. 
railway,  2408—2468.    See  Railway  CkncPANT. 
zeoeiyer  appointed  of  property  of,  787,  788.    See  Ebosiyeb. 

for  mortgagee,  787,  788. 
reduction  of  capital  of,  2488 — 2501.    See  "BxDVcnov  of  Capital. 
register  of  members  of,  rectification  of,  2280,  [2514,  2516],  251G. 

where  company  not  registered  imder  Companies  Act,  [2515]. 
register  of  mortgages  of,  injunction  against  preventing  access  to,  [699]. 

of  shares,  to  restrain  striking  out  name  from,  [706]. 
registration  of,  with  similar  name,  638. 
security  for  costs,  when  required  from,  27,  30. 
set-off  by,  and  against,  1365. 
shareholder,  relief  against  ultra  viret  acts,  may  obtain,  711. 

voting  powers  of,  711,  718. 
•lians,  agreements  as  to,  enforcement  of,  2210,  [2279],  2280. 

judgment  for  specific  performance  after  winding-up  of  company, 

2280. 
zectifioation  of  register  of,  2280,  [2514,  2515],  2516. 

charging  order  on,  [480]. 

forfeiture  of,  improper,  restrained,  [706],  707. 

fraudulent  transfer  of,  set  aside,  &c.,  2307,  [2808]. 
liability  of  company  in  respect  of,  2310,  2811. 

issue  of,  at  discount,  illegal,  714,  715. 

to  pay  dividends,  restrained,  [705],  714. 

misrepresentation,  avoidance  of  contract  to  take  shares  induced  by, 
2324—2328. 

payment  for,  in  cash,  1366. 

puzbhase  of  own  shares  by  company,  714. 

Stock  Exchange,  rights  and  liabilities  under  custom  of,  2356—2365. 
See  Stock  Exoharob. 

surrender  of,  improper,  restrained,  707. 

transfer  to  be  registered,  purchase-money  having  been  paid,  [2279]. 
soUdtor  not  officer  of,  for  purposes  of  discovery,  87,  1108. 

lien  on  documents,  1084. 
spedfio  performance  against,  2222. 
stay  of  proceedings  against,  after  winding-up  order,  834. 
statutory  powers,  must  keep  strictly  within,  709,  712 — 714. 
suit  by,  when  company  proper  plaintiff,  710,  71 1. 
transfer  of  business  and  assets  by,  restrained,  [709],  717. 
transfer  of  stock  by,  restrained,  [729],  730,  731. 
trespass  by,  restrained,  [557]. 
trust,  notice  of,  not  to  be  entered  on  register,  2061. 
ultra  vire4  acts  of,  restrained,  [699,  705,  706],  710,  715—719. 

fraudulent,  against  minority,  711,  718. 
undertaking  as  to  damages  by,  522,  701. 
voting  powers,  711,  718. 


Refereneee  to  the  Forme  are  printed  thue  [458]. 
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COT^PANY— continued. 

wiQdihg-ap  order,  ftcti6ns  stayed  or  tcaiufeiTed  Mar,  834,  83II.    jimd 

i  WniDiNa-up. 

winding-up,  petition  for,  bj  creditor  whose  debt  disputed,  711. 
withdrawal  of  members,  validity  of  proyisions  as  to,  2496. 

COMPENSATION, 

assessment  of,  hj  Court  where  statutory  tribonal  non-existent,  584. 

boundaries,  in  action  to  ascertain,  1893. 

Copyhold  Acts,  on  enfranchisement  under,  [2517,  8518],  2521,  2522.    Set 

COFTHOLD  AOIS. 

Defence  Acts,  ander,  [2524,  2525],  2528,  2529. 

election,  in  cases  of,  [1590],  1591,  1592. 

Lands  Clauses  Act,  under,  2409—2414.    See  Laitob  ChkVBSa  Aor. 

minerals  wrongfully  worked,  for,  584,  585. 

purchaser,  to,  allowed  by  Court,  [847],  355. 

railway  company,  payable  by,  enforcement  of  rights  as  to,  [689],  700,  [708], 

712. 
specific  performance  action,  in,  for  defectire  title  or  paiods,  [22i9,  2860], 

2261—2264,  [2265]. 
tenant  for  life,  to,  on  purchase  of  rerenion  of  leaseholds,  [1789].    Sm 

Tenant  fob  Life. 

COMPOSITION  DEED, 

enforcement  of,  against  surety,  2150. 

surety  joining  in,  reserration  of  rights  of,  2145,  2146. 

Talidity  of,  2351,  2352. 

COMPOUND  INTEKElST,  [1120, 1159],  1165,  1944,  1945.    Aitdset 

COMPROMISE, 

absence  of  parties  interested)  in,  127. 

administrator,  enforceable  by,  126. 
V .     -  approval  of,  application  in  Chambers  for,  320. 

charities,  as  to,  1315,  1316. 

composition  of  debt,  executor  empowered  to  make,  [1564, 1565],  1567. 

divorce  proceedings,  of,  127. 

documents  relating  to,  production  of,  77. 

enforcement  of,  127. 

executor,  by,  1126,  1187,  [1564,  1565],  1567. 

husband  and  wife,  between,  upheld,  1703. 

infants,  on  behalf  of,  when  sanctioned,  126,  985,  986. 

inquiry  as  to,  [1564]. 

married  woman,  by,  920,  934. 

married  woman,  order  for  examination  of,  as  to,  931. 

misdemeanour,  compromise  of  prosecution  for,  539. 

mistake,  setting  aside  on  g^und  of,  2303,  2304. 

motion,  enforced  on,  393. 

solicitor  or  counsel,  authority  of,  to  bind  client  by,  1076,  1107. 

solicitor's  lien,  how  affected  by,  126,  1096. 

specific  performance  of,  2211,  [8884],  2285. 

stay  of  proceedings  on  terms  of,  [124]. 

trustee  in  bankruptcy  empowered  to  make,  126. 

trustee,  by,  1187. 

trustee,  making,  must  show  benefit  of,  1127. 

trustees  obtaining  judicial  opinion  as  to,  1187. 


■Vol,  I,  ends  with  p.  884 ;   FoL  II.  with  p.  1894. 
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COHPBOHISE-Hmi^iiuA/. 

winding-up  of  oompanj,  in,  127. 
with  tlurd  parties,  prodaotion  of,  77. 

COM^ROLLER-GENEBAL, 

patents  and  trade  marks,  of,  funotions  of,  2378—2380,  2390—2302,  240i— 
2407. 

COMPULSORY  POWERS, 

exerdse  of,  nndulj,  restrained,  [699—701],  703,  [704],  712^714.    And  we 

Lands  GiiiirsBS  AoT ;  Railway  GoxPAirr. 
strict  adherence  to,  enforced,  709,  712. 

CONCEALICENT.    See  Fbaus. 

CONGURHENT  ACTIONS,  831—837.    See  Conboudatiov  of  Aonoira. 
infants,  on  behalf  of,  836,  [978,  974],  976. 

CONDITION, 

precedent,  enforcement  of  agreement  subject  to,  2217,  2222,  2223. 
re-entry,  of,  forfeiture  of  lease  under,  2371 — 2374. 
residence,  condition  as  to,  effect  of,  1820,  1822. 

CONDITIONAL  CONTRACT, 

oonfiimation  of,  hj  Court,  [1081,  1827, 1889,  1888,  1887],  1840. 
sale,  for,  [886].    See  Salb  bt  thb  Coubt. 

CONDITIONAL  GIFTS,  1606,  1606. 
annuity,  determination  of,  1635. 
condition  ag^ainst  alienation,  1606. 
forfeiture  of  gift  declared,  [1601]. 
ignorance  of  condition  no  excuse,  1605. 
illegal  obligation,  legacy  declared  free  from,  [1696]. 

CONDITIONS  OF  SALE,  2220,  2223,  2224,  2231—2235.      See  Vsndob  and 

PUBCBASEB. 

injunction  against  sale  under  depreciatory,  [784]. 
sale  by  the  Court,  on,  340. 

misleading  not  permitted,  340. 

CONDUCT, 

election  by,  1593. 

injunction,  right  to,  affected  by,  535. 

CONDUCT  (OF  ACTION  OR  PROCEEDINGS), 

administraUon  action,  of,  1396,  1477,  1480,  1481,  [1688],  1524,  1567. 

application  in  Chambers  as  to,  320. 

consolidated  actions,  of,  836,  837. 

costs  of  party  deprired  of,  1524. 

costs  when  taken  away,  328. 

creditor's  action,  of,  1396. 

discretion  of  Judge  as  to  giving,  327. 

given  to  creditor,  [1688],  1524. 

to  next  friend  in  other  action,  [974],  976. 

to  plaintiff  in  prior  action,  [886]. 
inquiry,  of,  given  to  plaintiff  in  second  action,  [888]. 
receiver,  not  given  to,  783. 
where  actions  consolidated  or  removed,  [881],  836,  837,  [888]. 

-    Jtefereneee  to  the  Fermt  art  printed  thue  [466]. 
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CONDUCT  OP  SALE, 

adminiBtrator  when  entiUed  to,  341. 

discretion  of  Court  as  to  giving,  341. 

duties  and  charges  of  solicitor  in  reference  to,  812,  813,  340,  341,  352. 

mortgagee,  giyen  to,  [1916]. 

mortgagor,  giren  to,  [1917],  1919. 

CONFERENCES, 

allowance  of,  on  taxation,  300. 

CONFESSION  OF  DEFENCE,  [168,  169],  182. 

CONFIDENCE, 

breach  of,  restrained  by  injunction,  [684—686],  687. 

CONFIDENTIAL  AGENT,  [1871],  1376.    See  Aokkt. 

CONFIDENTIAL  COMMUNICATIONS,  88—92.    See  Dtoovkry. 
publication  of,  restrained  by  injunction,  [684 — 686],  687. 

CONFIRMATION, 

contract,  of,  bj  Court,  on  behalf  of  infant,  [984^  1081^  1081]. 
infant,  by,  on  attaining  majority,  988,  989. 

CONSENT,  Chap.  X.,  124—127. 

appeal,  order  not  subject  to,  124,  855. 

appeal,  without  prejudice  to  right  to,  [501]. 

company,  by,  126. 

counter-claim  dismissed  by,  [138]. 

eyidence,  consent  to  take,  by  affidavit,  103. 

further  issue  directed  by,  [868]. 

incumbrancers,  of,  to  sale  by  Court,  342. 

infant,  on  behalf  of,  103,  975,  [994]. 

interpleader  action,  to  adjudication  of  daims  in,  [501]. 

judgment  or  order  by,  form  and  effect  of,  [IM],  125,  126. 

consent,  statement  of,  position  of,  in  order,  4. 

estoppel  by,  140. 

is  prtm<{/a^  binding,  124,  125. 

but  Mciie  where  fraud,  collusion,  &c.,  125. 

when  and  how  set  aside,  125. 
marriage  of  infant,  guardian  appointed  to  consent  to,  [896]. 
marriage  of  ward  of  Court,  to,  [1050—1058],  1059.    See  Wasd  of  Cock. 
married  woman,  by,  to  breach  of  trust,  1152,  1153,  1156. 

to  payment  out  to  husband,  [927—981],  932.    See  Katwtkd  Wokae. 
motion,  to  treat,  as  trial,  [619]. 
next  friend  not  to  be  added  without,  in  writing,  47. 
President  of  Division,  of,  to  transfer  of  cause,  [896],  828. 
proceedings,  to  be  bound  by,  [501]. 
recital  of,  in  judgment  or  order,  4,  [194],  125,  126. 
signing  registrar's  book,  [1040,  1058]. 
solicitor  or  counsel,  by,  binding  on  client,  125,  1076. 
trial,  to  be  bound  by  result  of,  [649]. 
withdrawal  of,  before  judgment  entered,  125. 
without  prejudice  to  right  of  appeal,  [601]. 


Vol,  L  eftdt  with  p.  884 ;   Vol,  IL  with  p.  1894. 
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CONSIGNEE, 

aooonnt  against,  1376. 

appointment  of,  of  colonial  estate,  ad  interim,  [811]. 
direction  to  manager  to  remit  to,  [811]. 

of  West  Indian  property,  appointment,  lien,  and  lights  of,  [811,  812],  813, 
814. 

CONSIGNMENTS, 

appropriation  of,  to  meet  bills  of  ezohange,  [2886],  2366,  2367. 

CONSISTORY  COURT, 

order  for  prohibition  to,  [817]. 

CONSOLIDATION  (OF  ACTIONS),  831—837.    At^  see  Tbansfeb  of  Acnov. 
administration  actions,  of,  835,  836. 

conduct  of  proceedings,  to  whom  g^ven,  836,  837. 

where  one  action  in  Palatine  Court,  836. 

which  action  allowed  to  proceed,  836,  836. 
branches  of  Courts,  actions  in  different,  835. 
carriage  of  judgement  g^ven  to  plaintiff  in  first  action,  [881]. 
costs  of,  [881,  882]. 
creditors'  actions,  of,  [881]. 

order  to  stay  one  with  leave  to  prore  in  the  other,  [881]. 

practice  as  to  consolidation  of,  836,  836. 
defendants  added  hj  amendment,  [46]. 
directions  as  to  trial,  [882]. 

infants,  oonouxrent  actions  on  behalf  of,  836,  [878,  874],  976. 
Mayor's  Court,  on  removal  from,  [887]. 

motions  for  stay  and  for  judgment,  additional  inquiry  directed  on,  [832]. 
patent  actions,  of,  [648],  650,  837. 

CONSOLIDATION   OF   MORTGAGES,    [2082—2064],    2086,   2086.      See 

MOBTOAOE. 

CONSOLS, 

closing  bank  books,  211. 

investment  in,  235,  236.    See  iNVEsncExrT. 

CONSTRUCTIVE  NOTICE,  2105—2108. 

solicitor,  through,  1078,  1079,  1128,  2106,  2107. 

CONSTRUCTIVB  PAYMENT.     See  Appeopbiation. 

CONSTRUCTIVE  TRUST.    See  Tbubt  ;  Tbusteb. 

CONSUL, 

affidavit  sworn  before,  abroad,  109,  110,  237. 

CONSULTATIONS, 

allowance  for,  on  taxation,  300. 

CONSULTATIVE  JURISDICTION, 

no  appeal  from  order  made  in  exercise  of,  860. 

CONSUMABLE  ARTICLES, 
right  to,  1683. 


Reft^rences  to  the  Forms  are  printed  thus  [466]. 
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CONTEMPT  OF  COURT, 

advertisement  for  evidence,  by,  466. 

apologj  of  oontemnor,  oondonement  of  oontempt,  [404,  47S]. 

appeal  in  oases  of,  466,  747,  854,  855,  860. 

assaulting  Judge,  by,  465. 

attachment  or  committal  for,  orders  and  practice  as  to,  438 — 446.    Amdm 

AtTA0H]CE2(T. 

attendance  compelled  bj  process  of,  323. 

bankruptcy  of  contemner,  process  how  affected  bj,  433 — 436,  445. 

breach  of  injunction,  by,  465,  [748—746],  746,  747. 

comments  on  pending  proceedings,  by,  [464],  466,  [691],  692. 

company  or  corporation,  by,  425,  452.     See  Sequzstbation. 

condoning,  [745]. 

costs,  as  between  solicitor  and  client,  contemner  when  ordered  to  pay,  465 

467. 
cotmsel,  by,  conniving  at  fraud  on  the  Court,  467. 
discharge  of,  [471—474],  474—476. 
disobedience  to  Judge,  by,  467. 
fine,  contemner  ordered  to  pay,  465,  467. 
form  of  order  for,  466. 
infant,  refusal  to  deliver  custody  of,  465. 
Irish  Court,  of,  process  of  attachment  and  committal,  195. 
letters,  contemptuous,  to  Judge,  or  threatening,  465,  467. 
libel,  action  for,  effect  of,  467. 
marriage  of  ward  without  consent,  by,  465,  474,  1049. 

committal  for,  [1055,  1056],  1057,  1058. 

discharge  of  contemners,  474,  [1058],  1059,  1060. 

ignorance  no  excuse,  10^9. 

inquiry  as  to  abettors,  [1065]. 
newspaper  articles,  by  publication  of,  [464],  466,  [691],  692. 
non-payment  of  taxed  costs,  [816]. 
notice  of  motion  for  attachment,  440,  441,  443,  444. 
official  referee  cannot  commit  for,  418. 
perjury,  committals  for  trial  for,  [468 — 470],  470,  471. 
privilege  from  arrest  for,  467,  468. 
proceedings,  person  in  contempt,  incapacitated  from  taking,  137. 

but  may  move  to  discharge  adverse  order,  467. 
production  of  documents,  enforced  by  attachment,  [60],  96. 
public  meetings,  by  addresses  to,  466. 
receiver,  interference  with,  [468],  778,  780,  797. 

attornment  to,  enforced,  [797],  802. 
scienter f  necessity  of  proving,  467. 

sequestration,  process  by,  450 — 463.     See  Seqitesthation. 
sequestrators,  by  obstructing,  458. 

sheriff,  by,  failing  to  make  return  to  writ,  422,  [446],  447. 
slander  of  title  of  receiver,  by,  467. 
special  contempts,  orders  and  practice  as  to,  463 — 471. 
threatening  letters,  by,  465,  466. 
tipstaff,  in  absence  of,  usher  appointed,  [470]. 
violence  and  abusive  language  to  pertiion  serving  process,  comauttsi  ef 

defendant  and  abettorfor,  [463],  466,  467. 
warrant  for  committal,  form  of,  4G6. 


Vol.  /.  ends  icith  p,  884  ;   Vol  //.  with  p.  1894. 
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CONTINaENT  ANNUITY, 
order  proyiding  for,  1626. 

CONTINGENT  LIABILITY, 

inquiry  as  to  setting  apart  sum  to  meet,  [1626],  1527,  1661,  [1666]. 

sum  set  apart  to  meet  oontiiigent  legacy,  [1679],  1690. 

Bom  set  aside  in  administration  action  to  meet,  [1526,  1626,  1679]. 

CX)NTINGENT  PAYMENT, 

on  execution  of  docmnent,  232. 

CONTINGENT  REMAINDER,  1605,  1607. 
deolaration  of  right  to,  [2265]. 

CONTINGENT  RIGHT, 

maintenanoe  of  infant  having,  1012,  1013,  [1021]. 

releasing  or  disposing  of,  under  Trustee  Acts,  1246,  [1228—1232],  1249, 
1250,  [1268, 1266].    See  Tbusxsb  Aois. 

CONTINUING, 

acoount,  13&5,  [1456]. 

injunction,  [672,  727,  789]. 

partnership,  2164—2166,  2180. 

proceedings,  [118—116],  118,  [294].    8'^  Cab&tino  on  FaooEEOiNog. 

reoelTer,  364,  758,  [888]. 

stop  order  on  fund  carried  over,  [498] . 

undertaking,  [740]. 

CONTRACT, 

acoount  in  action  by  contractor  for  works,  [1852, 1858],  1358. 

company,  binding  on,  [709],  715,  716. 

conditional,  to  be  carried  into  effect,  [886,  1021,  1888,  1887],  1840. 

conyersion  and  reoonyersion  by,  1552,  1553,  1554. 

failure  of  consideration,  return  of  money  subscribed  for  purpose  which 

fails,  2305. 
husband  and  wife,  between,  920,  921. 
illegal,  not  enforced,  539. 

infant's,  adoption  and  ratification  of,  [985,  986, 1021, 1081].     See  Inpaht. 
ii^unetion  against  breach  of,  [580—584],  535—542. 

assigning  without  licence,  by,  [584]. 

delay  and  acquiescence,  effect  of,  635. 

farming  contracts,  removal  of  hay  or  straw,  [584],  535. 

negative  term,  implication  of ,  as  to  acts  inconsistent  with  contract,  536* 

principles  on  which  granted,  535. 

amount  of  damages  less  regarded  than  in  other  cases,  535. 
as  also  balance  of  convenience,  535. 

publican  and  brewer,  between,  [584]. 

railway,  by  working,  in  breach  of  agreement,  [704].   And  tee  Railway 

COIEPAVT. 

restrictive  covenants,  enforcing,  589 — 542. 

separation  deed,  enforcing  covenants  in,  539. 

solioitor,  against  employing,  contrary  to  contract,  [581]  • 

spedfio  performance,  where  contract  incapable  of,  536,  2211. 

where  stipulations  separable,  537,  538. 
rtatntory  provisions  enforoed  by,  535. 
trade,  by  carrying  on,  contrary  to  contract,  [582,  588]. 

within  certain  limits,  531,  [682],  533,  537,  538. 


RefereneeB  to  the  TartM  are  printed  thus  [4562. 
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CONTRACT— eoHtinued. 

injonotion  against  entering  into,  aa  partner,  [699]. 
inqniries  aa  to  amonnts  due  under,  [18A8 — 1854]. 

inquiriea  as  to  testator's  or  intestate's,  in  administration  aotioaiB,  [IMB^ 
1648—1661]. 

testator's  executors,  by,  since  his  decease,  [1660]. 
issue  as  to  damages  for  delay,  [881]. 

for  preyenting  completion  of,  [381]. 
married  woman,  by,  887,  889,  916.    See  IffAininn)  Wohak. 

binding  on  ber  separate  estate,  901,  906. 
penalty  or  liquidated  damages,  539. 
purchaser's  contract  adopted,  [1861].    And  eee  Sjllb  bt  thb  Goubt. 

rescinded,  [868]. 
receiver,  by,  808. 

receiyer  with  limited  powers,  by,  761. 
restraint  of  trade,  in,  strictly  construed,  537« 
sale,  for,  adopted  in  partition  action,  1861. 

requisites  of,  2212 — 2216.    See  Vsndob  ahi)  Pubohasxb. 

Settled  Land  Act,  under,  confirmed,  [1884, 1887],  1840. 
shares,  on  issue  of,  as  paid  up,  reli^  under  Companies  Act,  1898,  as  % 

[2607—2610],  2511- 2613. 
stamp  on,  158,  160,  161. 

Stock  Exchange,  according  to  custom  of,  2363,  2364.    See  Stock  EzoBiKB. 
sub-contract)  person  entitled  under,  when  necessary  party,  2221,  2254. 
testator,  by,  inquiries  as  to,  [1626,  1648—1661]. 
unfair,  relief  from,  2335 — 2345.     See  Unoonbgiovabcb  Babgaih;  Uxsm 

Influsnob. 
Vendor  and  Purchaser  Act,  decisions  as  to,  under,  2269,  2270. 

CONTEACTOR, 

plant,  &o.,  of,  injunctions  in  reference  to,  705. 

CONTBIBUnON, 

eeetuie  que  trusty  between,  [1148]. 

costs  of  action,  to,  1435,  2149. 

co-trustees,  between,  1135,  [1148],  1152. 

creditors'  action,  in,  [1600—1611]. 

marshalling  assets,  [1663—1671],  1672—1675.    See  Mabshalldto. 

payment  of,  into  Court,  by  legatees  and  deyisees,  [1611]. 

right  to,  against  third  party,  20. 

specific  devisees  and  legatees,  inquiry  as  to  contribution  by,  [1600]. 

directed  to  contribute  rateably,  [1602,  1610]. 
specific  legatees,  by,  rateably,  [1600—1611]. 

and  residuary  devisees,  by,  equally,  [1670]. 
sureties,  as  between,  [806],  809,  [2136—2148],  2147—2150.    Sft  SuBm. 

for  receiver,  as  between,  [806],  809. 

CONTRIBUTORy, 

appeal  from  decision  determining  liability  of,  869. 
married  woman,  liability  of,  891,  894. 
representative  of  deceased,  action  against,  1418. 

CONVEKTENOB, 

balance  of,  and  inoonvenienoe,  considered  by  Court  in  granting  injimelw 

526,  535. 
service,  16. 

r<^.  /.  ende  with  p.  884 ;  Vol.  IL  wUhp,  1894. 
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COKVENT, 

whether  ohariiy,  1340, 1342. 

CONVBESION, 

azmnity,  of,  forming  part  of  reeidne,  1687. 

hondfl,  of,  into  stock,  [880]. 

chattelfl,  of,  tmstee  may  sue  'wrongdoer  for,  1132. 

oontraet,  b^,  1561,  1552. 

failure  of  purpose,  reoonrersion,  1554,  1555. 

foreign  BecnritieB,  of,  [1564]. 

infant's  estate,  of,  1024—1026,  1554,  1875. 

inqniriee  as  to,  [1568, 1564]. 

land,  of,  into  money,  by  will  or  contract,  1552 — 1554. 

Innatio's  estate,  of,  1553, 1555. 

married  woman,  of  property  of,  936. 

money,  of,  into  land,  payment  in  under  L.  G.  Act,  reconyeraion,  2446, 

mortgage  not  operating  as,  1553. 

notice  to  treat,  by,  1553. 

order  of  Court  for  sale,  when  effected  by,  1553,  1875. 

partition,  by  judgment  for  sale  in  lieu  of,  1875. 

power  to  postpone,  effect  of,  1687,  1688,  1689. 

renewable  leaseholds,  of,  1151. 

shares,  &c.,  of,  duty  of  executors  and  trustees  as  to,  1127.    See  Bbeaob  of 

Trust. 
trust  property,  of,  1127,  1150, 1151.    See  Toostes, 
-wasting  securities,  of,  1151,  1687—1693. 

OONVETANGB  OP  LAND,  2374. 

appeal  from  order  settling  form  of,  354,  866. 

appointment  of  person  to  execute,  [1886],  1254,  [1861—1870],  1271,  1273, 

[8887].    See  Tbubtbb  Act. 
approTcd,  on  purchase  by  Court,  [8519]. 
attachment  to  enforce,  439. 
costs  of,  under  Lands  Clauses  Act,  2467. 
coTenant  for  further  assurance  in,  importing  relief  from  incumbrances, 

2092. 
direction  for.  In  action  for  jointure,  [960],  961. 

in  action  for  specific  performance,  [8887—8840,  8848,  8844], 
2253,  2254. 

in  default  of  payment  by  equitable  mortgagee,  [8041],  2052. 

where  marriage  articles  carried  out,  [1775]. 

where  settlement  rectified,  [1710]. 
enforcement  of  execution  of,  307,  [489],  437,  439. 
estabUshed  or  set  aside,  [8801,  8807,  8818],  2313.    See  Fb^ud. 
form  of,  and  coyenants  in,  2254,  2255. 
general  words,  effect  of,  2255,  2375. 
infant,  by,  directed,  983. 
Inrohnent  of,  [1888],  1337—1389. 
liberty  to,  apply  for,  [1800]. 
mutual,  in  partition  action,  [1888],  1890,  1891. 
parcels  in,  description  of,  2375, 
redtal  in,  effect  of,  2375. 
right  of  way  passing  by,  589. 
■ale,  by  way  of,  not  *'  succession,"  [847]. 
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CONVEYANCE  OP  LAND— <J«)»«»i«rf. 
Bale  bj  Court,  on,  354. 
Settied  Estates  Act,  under,  354. 
settlement  of,  by  Judge,  354. 
stamp  on,  161. 
trust  estate,  of,  [1900]. 
unneceasajy,  dedlared  to  be,  [1711]. 
Testing  order  taking  effect  as,  1248. 
Yoluntary,  within  Voluntary  Conveyances  Act,  1893.  .2354. 

CONVETANCINa  ACT, 

forfdture  of  lease,  2371—2374. 

incumbrance,  sale  of  land  discharged  from,  342,  [1914]. 

infant,  provisions  as  to,  1012,  1013,  [1021],  1026,  1027. 

insurance  of  mortgaged  property,  1976. 

irregpdarity  in  orders  of  Court,  1810. 

maintenance  of  infant,  1012,  1013. 

manied  woman,  restrained  from  anticipation,  petition  aeeldng  to  tnd 

interest  of,  388. 
mortgagee,  power  of  sale  of,  1972,  1973,  2022. 
mortgagee,  production  of  deeds  by,  77,  1947. 
mortgagor,  leases  by,  1969. 
notice  to  solicitor,  1078, 1079. 
purohajse-money,  receipt  for,  1077,  2253. 
receiver  appointed  under,  powers  and  duties  of,  784,  801,  808. 
reconveyance,  1937,  1938. 
release  of  power,  1746. 

rent-charge,  powers  conferred  on  holder  of,  2120. 
sale  by  Court  under  provisions  of  sect.  25,  [887],  339. 

not  invalidated  as  against  purchaser,  860. 
solicitor,  authority  of,  to  receive  consideration-money)  1077,  2253. 
solicitor  relying  on  provisions  of,  not  liable,  ^109. 
trust  and  mortgage  estates,  devolution  of,  1220,  1934. 

CONVEYANCING  BUSINESS, 

costs  of,  [971],  275,  300,  809—319. 

CONVEYANCINa  COUNSEL, 
fees  of,  300. 

opinion  of,  taken  in  Chambers,  329. 
reference  to,  how  effected,  339,  340. 

CONVICT, 

administrator  of  property  of,  1652, 1909. 

CONVICTION  FOR  FELONY,  [1784],  1786,  [1901],  1910.    &vFel(wt. 
CO-PABTNEBS,  2193  ^  seq.    Se^  PABixrBBSHiP. 

CO-PLAINTIFF, 

appeal  by,  861,  876. 

COPROLITES, 

minerals,  are,  580,  581. 
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COPY.    See  AjansBsov ;  Goeis ;  iNSPBonoN ;  Lkttbb  ;  Otfxoi  Goft. 
allowanoeB  for,  800. 
appeal,  to  be  supplied  on,  868. 

bankers'  books,  of  entry  in,  when  admissible,  111,  112. 
Chambers,  in,  328. 
"  oloee,*'  of,  disallowanoe  of,  299. 
diaooyery,  [68,  80],  80. 

documents,  of,  for  use  of  Judges,  150,  896,  868. 
evidence,  when  admissible  in,  166. 
petition,  of,  filed,  389. 
privilege,  91. 

register  of  mortgages  by  company,  of,  699. 
schedule,  of,  208. 

COPYHOLD, 

admission  to,  right  of,  declared,  [8889]. 
admittance  of  tenant  for  life  to,  [1775],  1776,  1781. 
boundaries  of,  ascertained,  1893,  1894. 
charity,  of,  leave  to  enfranchise,  [1889]. 

vesting,  in  official  trustee,  [1808]. 
oommon  land  compulsoiily  taken,  rights  of  copyholders,  2446,  2446. 
common  rights,  parties  to  action  for  infringement  of,  600. 
coprolites  under,  right  to  dig,  580,  681. 
custom  for  lord  to  make  g^rants  of  waste,  601. 
custom,  issue  as  to,  [888]. 

customary  freeholds,  enfranchisement  of,  601,  602. 
oustomaiy  heir,  inquiry  as  to,  [1188,  1894]. 
descent  of,  passing  under  executory  devise,  1600. 
devisees  of,  declared  trustees,  1696. 
discoveiy  in  action  as  to,  78,  86. 
distinguishing,  from  freeholds,  1893. 
enfranchisement  of,  [1889],  2266,  2517—2623.    See  Cofthou)  Aotb. 

ecclesiastical,  2623. 

lunatic,  belonging  to,  1027. 

out  of  purchase-money  of  other  copyholds  under  Lands  Clauses  Act, 
[8487]. 

rectorial  manor,  belonging  to,  [1779]. 

Settied  Land  Act,  under  powers  of,  1842. 

trust  premises,  of,  leave  to  apply  for,  [1717]. 
equitable  mortgage  of,  foreclosure  of,  [9048]. 
fines  and  fees  on  admission  to,  [1775, 1778],  2262. 

inquiry  as  to,  [1778,  9480]. 
foredosnre  and  redemption  of,  [1900],  1938,  [1988],  2043,  2062. 
freebench,  inquiry  as  to  right  of,  [965]. 

barring,  969. 
in&nt,  of,  expenditure  on,  1026. 

Lands  Clauses  Act,  assessment  of  compensation  under,  2411. 
lives,  for,  to  be  kept  estated,  [1774]. 
mines,  working  of,  by  copyholders  restrained,  647,  [678],  677,  683. 

by  lord,  restrained,  680,  681,  583. 

custom  to  work,  665. 
mortgage  of,  1938,  [1988]. 

devolution  of,  1934. 

inddence  of,  under  17  &  18  V.  c.  113.  .1640. 
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COPYELOli'D'-cotitinued. 

mortgage,  purohaaing  under  jodgment,  to  hold  free  of  eqiiitj  of  redeop- 

tion,  [348]. 
mortgagor  of,  refoBal  by,  to  surrender,  1988. 
partition  of,  jurisdiction  to  grant,  1873. 
prescription  by  copyholder,  600. 

purchase  of  fee  simple  of,  under  Settled  Land  Aots,  1842. 
receiver  of,  to  hold  courts,  [787]. 
redemption  and  foreclosure  of,  [1900],  1938,  [196S]. 
sale  of,  under  Settled  Estates  Act,  by  trustees  appointed  under  Settled 
Land  Acts,  [1808]. 
under  Settled  Land  Aots,  1824. 
seizure  of,  by  lord,  set  aside,  and  copyholder  reinstated,  [8870]. 

jurisdiction  of  equity  to  relieve  against,  2370. 
settled,  inquiry  as  to,  [1121]. 
surrender  of,  decreed  in  foreclosure  action,  [1000],  1938. 

inquiry  as  to,  [1122]. 
tenant  for  life,  liability  of,  for  not  keeping  copyholds  renewed,  [1774]. 
title-deeds,  production  of,  on  enfranchisement,  2256. 
Trustee  Act,  appointment  of  person  to  surrender,  under,  1251,  [1962],  1283. 
vesting  orders  as  to,  under,  1211,  [1836 — 1287]. 
consent  of  lord,  whether  necessary,  1237,  1261. 
costs  of  order,  1251. 
«  lands  "  within  Trustee  Act,  copyholds  are,  1251. 

COPYHOLD  ACT,  Chip.  LVII.,  2517—2523. 

application  by  summons  in  Chambers  under,  320,  2523. 
compensation  on  enfranchisement,  investment  of,  in  land,  [2519]. 
apportionment  of  costs,  [2618]. 
together  with  railway  compensation  money,  [2518]. 
investment  of,  in  discharge  of  incumbrance,  [2520],  2522. 

in  stock,  interest  to  tenant  for  life,  [2520]. 
payment  out  of,  [2617]. 

when  required  to  be  paid  into  Court,  2521,  2522. 
ecclesiastical  and  capitular  copyholds,  enfranchisement  of,  2523. 
inquiry  whether  enfranchisement  beneficial,  [2517]. 
payment  of  money  into  Court  under,  210,  2521,  2522. 
tenant  for  life,  lord  of  manor,  right  of,  to  fines,  2523. 

COPYRIGHT, 

abridgment,  fair,  not  piracy,  678. 

account  of  copies  sold  and  unsold,  [888],  675. 

advertisements,  in,  678,  679. 

alien  entitled  to,  677. 

American  work,  in  English  edition  of,  [871]. 

assignment  of,  must  be  in  writing,  677. 

blocks  for  advertising,  in,  [888]. 

calendars,  in,  679. 

catalogue,  in,  679. 

*' chart  or  plan,"  in,  679,  681. 

common  sources  of  infonnation,  right  to  use,  674. 

co-ownership  in,  678. 

cyclopaedia,  in,  680. 

delivery  up  and  destruotioD  of  infringing  copies,  [088,  009],  870,  [071],  675. 
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dfisigns,  of,  [678],  677,  679,  680. 

direotories,  in,  [688],  674,  682. 

diflooyery  in  action  as  to,  60,  96,  675. 

aiamstic,  [678],  674,  678,  682. 

dramatifled  novel,  in,  [678]. 

drawings,  in,  676,  680. 

employer  held  entitled  to,  677. 

engravings,  in,  680,  681. 

Fine  Arts  Copyright  Act,  1862,  under,  676. 

foreign  oonntries,  in  books,  ftc.  prodnoed  or  printed  in,  [671],  677,  678. 

foreign  paintings,  in,  678. 

former  works,  what  nser  of,  lawful,  674. 

immoral  books,  681. 

information  confidentially  oommnnicated,  in,  687. 

iigiuotion  to  restrain  inlHagement  of,  [667—678],  673—675. 

aooonnt  in  action  for,  675. 

of  sold  and  nnsold  copies  and  deliyeiy  up  of  latter,  [668]. 

assignee  or  assignor,  against,  674. 

co-owner,  right  of,  to  sue,  678. 

costs  of  dismiBsal  of,  258. 

disooyery  in  action  for,  69,  675. 

duty  of  Court  to  compare  works,  674,  675. 

interlocutory  injunction,  [667]. 

continued  during  existence  of  copyright,  [672]. 
made  perpetual,  [740],  743. 

licensee  not  entitled  to  sue  for,  680. 

perpetual,  [667,  740],  743. 

publication,  no  injunction  before,  675. 

right  to,  673,  674. 

specifying  pirated  parts,  [667]. 

trial  of,  by  jury  not  ordered,  871. 

undertakings  in  action  for,  [669,  670]. 

when  granted,  673,  674. 
inquiry  in  reference  to  infringement  of,  [678]. 
international  copyright,  677,  678. 
International  Copyright  Act,  1886.  .677,  678. 

«  subsisting  and  valuable,"  rights  under,  677. 
law  reports,  in,  681. 
lectures,  in,  681. 
letters,  in,  681. 

Hoence,  grant  of,  by  owner  of  copyright,  678. 
magazines,  in,  676,  681. 
matters  of  conmion  knowledge,  674. 
musical  compositions,  in,  677,  681,  682. 
newspapers,  in,  677. 
novel,  hi,  infringed  by  play,  [678]. 
paintings,  in,  676. 
patterns,  in,  679. 

penalties  against  infringer,  recovery  of,  676,  680. 
periodical,  in,  681. 

photographs,  in,  [678],  676,  682,  683. 
picture,  in,  676,  683. 
portion  of  work,  in,  678. 
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portrait^  in,  of  well-known  oharacter,  680. 

printers,  liability  of,  675. 

profits,  acooont  of,  [068],  676. 

public  speeoh,  in  report  of,  683. 

pabliahing  agreement,  injunction  against  assigning  benefit  of,  [680]. 

registration  of,  675,  676. 

condition  precedent  to  injunction,  676. 

inquiry  as  to,  [672]. 

objection  to,  677. 
sales  by  assignor  or  assigzvee  for  a  term,  674. 
sculpture,  invention  in,  683. 
sheet  of  letterpress,  in,  683. 
tableaux  vivants,  in,  683. 
telegraphic  code,  683. 

title,  mere,  not  the  subject  of  copyright,  674,  676. 
trades  directory,  in,  [668],  674,  683. 
translations,  in,  678. 

CORPORATION.    And  sm  Crjlbjtt  ;  Compaot. 
affidavit  on  behalf  of,  [54],  71. 

alderman,  restrained  from  interfering  with  privileges  of,  [707]. 
charging  order  on  stocks  or  shares  of,  480,  481 . 
charitable  gift  to,  validity  of,  1341. 
consent  or  compromise  by,  126. 
contempt  by,  425,  452,  453.    See  SEQUEBTRATioir. 
contracts  binding  on,  126,  718,  719. 
discovery  by,  66,  71,  87,  94. 
execution  against,  425. 

foreign  attachment,  process  of,  cannot  issue  against,  823. 
fraudulent  transactions,  action  by  corporation  to  set  aside,  1325. 
garnishee  order  against,  486. 
injunctions  against, — 

aldermen,  restraining  avoidance  of  office  of,  [707]. 

alteration  of  name  of  street,  as  to,  709. 

application  of  corporate  funds,  [707],  711,  718. 
of  rates,  as  to,  [706]. 

compulsory  or  statutory  powers,  as  to  exercise  of,  [702],  703,  709,  7\i— 
714. 

erection  of  offices  in  public  park,  as  to,  [707],  714. 

restraining  transfer  of  shares,  [480],  481.    See  Ghabooto  Osher. 

sewage,  aq  to,  [615,  616],  617,  [618],  619—622. 
municipal,  trustees  of  charity,  1304,  1325,  1326. 

parliamentary  powers  of,  for  public  improvemeots,  liberally  ooosfcruedl,  111. 
parliamentary  proceedings  by,  restrained  unless  privileges,  ftc, 

711. 
payment  of  dividends  to,  [214,  215]. 

or  to  treasurer,  [215]. 
process  against,  425,  452,  453. 
production  of  documents  by,  [54],  79,  80. 
receiver,  appointment  of,  does  not  affect  power  of  letting,  802. 
sequestration  against,  425,  452,  453.    See  SsouEBrBJiTiov. 
service  on,  11,  12. 

sole,  payment  of  dividends  to,  [214]. 
succession  duty  payable  by,  242. 
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tnutees,  nominees  of,  appointed,  1203. 
ultra  virt$  mortgages  by,  1132. 
imdertakiog  by,  622. 

C0MPU8.    See  AppoanomasT ;  Tkhajxt  va&  IdWB. 
annuity  chargeable  on,  [1688],  1638,  1639,  1944. 
apportionment  of,  in  proportion  to  value  of  annnities,  1646. 
costs  of  trustees  paid  out  of,  [1189]. 
costs  out  of,  of  charity  fund,  [1818]. 
profits  of  trade  apportioned  between  corpus  and  income,  [8808],  2204. 

GORRESPONDEKCE, 

allowances  for,  300,  303. 

private,  injunction  against  publication  of,  [684—686],  687. 

COSTS, 

abandoned  motion,  of,  [891],  396. 
abortive  sale,  of,  1954,  [1964]. 
abstracts  of  title,  of,  299,  310. 
account,  in  action  for,  1386,  1386. 

adjourned,  when,  1384. 
account  of  sums  due  for,  [1871,  1896—1899],  1918. 
accountant's  charges,  299. 
accounts  of  trustees,  of  furnishing,  1170,  1174. 
action  and  counterclaim,  of,  [846]. 
action  for,  276. 
action,  in  the,  costs  of  application  made,  [846]. 

what  are,  266,  267. 
action,  of,  by  solicitor  for  costs,  286. 

defended  by  leave  of  Court,  [1476]. 
adjournment  of  question  of,  184,  364,  1386. 
adjournment  of  summons,  of,  [847],  323. 

administration  action,  in,  1170,  1616 — 1619.     Srr  Adxinistbation. 
admission  between  co-defendants,  occasioned  by  refusal  to  make,  165. 
affidavit  *'  of  increase,*'  282. 
affidavits,  of,  [861,  868],  263,  299,  303. 

taxing  master  to  look  into,  [861]. 
agency  work,  of,  271,  276,  299,  303. 
agent,  against,  denying  liability  to  account,  1386. 
agreement  for  lease,  of  preparing,  310. 
agreements  as  to,  between  solicitor  and  client,  277,  278.     See  Solicitor. 

taxing  master  to  inquire  and  certify  as  to,  [808,  809]. 
allowances  in  taxation  of,  268—261,  281,  282,  298  et  seq. 
amendment  of  erroneous  direction  as  to,  192. 

amendment,  of,  orders  and  practice  as  to,  [41],  43,  44,  [46],  192,  [860,  861]. 
amount  of,  to  be  certified  without  special  direction,  259. 
annuitant,  of,  in  administration  action,  1483. 
appeal,  of,  267,  872,  873.     See  Appeal 

from  inferior  Court,  301. 

liquidator,  by,  269. 

trustee,  by,  as  to  construction  of  will,  1176. 
appeal  on  question  of,  not  permitted,  256,  466,  866,  866. 

exceptions  to  rule,  866,  860,  1170,  1197. 
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appearanoe,  mmecessary,  of,  246,  282,  390. 

separate,  of,  305. 
appointed  and  nnappointed  Bhaies,  out  of,  1518,  1748. 
appointment  of  new  trufitee,  of,  1171>  [1817],  1245. 
apportionment  of,  [846],  264,  265. 

between  two  funds,  [846],  248—250,  264,  265,  267»  [886,  I486]. 

charity  cases,  in,  [1889,  1880],  1351. 

consolidation  of  mortgages,  in  case  of,  [8064]. 

creditor's  action,  in,  1445. 

cross  actions,  in,  265. 

cross  appeals,  of,  873. 

executors,  solrent  and  insolvent,  between,  1169. 

general  charges,  declaration  as  to,  [846,  896]. 

what   words   in   order   inyolye  apportionment  ol,   248—250, 
264,  265. 

Lands  Clauses  GonsoUdation  Act,  under,  [8467, 8456],  2461 ,  2467,  [tfli]. 

legal  and  equitable  assets,  as  between,  1445,  1671. 

powers  of  taxing  master  as  to,  288. 

pure  and  impure  personalty,  as  between,  [1830],  1350. 

thirds,  in,  265. 

tithes,  in  action  for  account  of,  1386. 

where  fund  deficient,  [854]. 
arbitration  and  cause,  of,  to  be  decided  by  arbitrator,  [899]. 
arbitrations,  in,  257,  406,  413,  414,  2412,  2413. 
assets,  to  be  paid  out  of,  [881]. 
assignee  of  share,  costs  of  action  by,  1518. 
assignor,  of,  to  be  paid  to  assignees,  [1497]. 
attachment,  of,  445. 

attachment  of  solicitor  for  non-payment  of  balance,  [615]. 
attempted  sales,  of,  312. 
attendances,  of,  at  Chambers,  299. 

registrar,  before,  299. 

solicitor's,  310. 

taxing  master,  before,  260,  282. 

unnecessary,  245,  260. 
Attorney-General,  of,  and  fees  of,  265,  299,  300,  [1868],  1297,  1306,  1307, 

[1811].    See  Attobnet-ObnsraIi. 
auction,  sales  by,  312,  313. 
auctioneer's  charges,  300,  312,  313. 

authority,  of  action  brought  without,  139.    See  Authobitt. 
bankruptcy  of  trustee,  in  case  of,  1169. 
bill  of,  298—308.    See  Taxation  of  CoeiB. 
boundaries,  of  action  to  ascertain,  1894. 
breach  of  injunction,  of,  747. 
breach  of  trust,  in  cases  of,  [1168],  1169,  1175. 
briefs  prepared  but  not  used,  of,  300. 
carrying  over  funds,  of  applications  as  to,  245. 
cause,  in,  costs  of  application  to  be,  [60,  66,  69]. 

in  more  than  one,  [881]. 
certificate  of  judge  as  to,  in  patent  action,  [668],  665. 
certificate  under  former  order,  costs  directed  to  be  indoded  in,  [811]. 
certiorarif  of,  to  remove  action  from  County  Court,  844. 
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Chambers,  of  proceedings  in,  299,  802,  318,  322,  329. 
applioationB  for  time,  for,  829. 
higher  scale  in,  829. 
partieB  wiili  no  interest,  of,  829. 
nnsaooessfol  claimant  to  pay,  829. 
ohange  of  solicitor,  on,  1079,  1080. 

charge,  costs  made,  [948],  267,  [1217],  1245,  [1768],  1766,  1883,  [1889]. 
charges  and  expenses  allowed  in  foredosore  action,  1953,  1954,  [1964]. 
appeal  from  order  as  to,  855,  856. 
trustees,  of,  [1167, 1168],  1169  et  seq.    See  TBTTBfTBs. 
charging  order,  of,  481. 

charity  cases,  in,  257,  [1289,  1880],  1351.    See  Ghabity. 
dass  inqniries,  of,  1576,  1577. 
classification  order,  subsequent  to,  [251]. 
derk's  fees,  allowance  of,  300. 
co-defendants,  as  between,  259. 

contribution  between,  right  of,  2149. 
direct  order  now  made  for  payment,  259. 
Commissioners  Glauses  Act,  under,  1172. 
committal  for  non-payment  of,  [814],  315,  316. 
compromise,  in  suit  to  impeach,  1169. 
conduct  of  proceedings,  where  plaintiff  deprived  of,  1524. 
conferences,  allowance  for,  800. 
consolidation  of  actions,  of,  [881]. 
consultations,  allowance  for,  300. 
contempt  condoned  on  payment  of,  [466],  467. 
contribution  by  creditors  to,  1435,  2149. 
contribution  by  sureties,  costs  of  resisting,  [2187]. 
oonyeyandng  business,  of,  [271],  275,  300,  309—319. 
conveyancing  counsel,  fees  of,  300. 
copies  of  proceedings  and  documents,  of,  300. 
copyholds,  of  surrender  of,  1938. 
copyright,  where  action  for  infringement  of,  diflmisscd  with  full  cohIs, 

258. 
eorjnu,  costs  of  trustees  paid  out  of,  [1188, 1811]. 
corpM  of  charity  fund,  out  of,  [1812]. 
eorpue  or  income,  out  of,  in  action  to  rectify  mistake  in  settlement,  2307. 

Trustee  Acts,  under,  1258. 
oorrefipondence,  allowance  for,  300,  303. 
counsd's  advice,  of  trustee  acting  under,  1172. 
cotmsd*s  fees,  allowance  of,  280,  298,  300—302,  [1964]. 

appearing  in  Chambers,  302,  319,  329. 
oounterdaim,  ol,  [246],  264,  265. 
oounterfdt  goods,  against  innocent  purchaser  of,  636. 
County  Court  scale,  on,  261,  262,  301,  1904,  1905,  1950. 
Court  fees,  1478. 

creditor's  action,  in,  1435,  1445,  [1448],  1952.     See  Cbkditob*8  AcnoN. 
creditor's  deed,  of  trustees  of,  1171,  1173. 
cross  actions,  of,  on  appeal,  266,  873. 
Crown,  paid  to  or  by,  [896],  397,  [1290],  1651. 
damages,  of  inquiry  as  to,  258,  [620]. 

day,  costs  of,  orders  and  practice  as  to,  [46],  48,  [188],  139,  1108. 
debenture-holders*  action,  of,  1952. 
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debt,  to  be  added  to,  by  mortgagee,  [1917]. 

deception  of  publio  a  g^nnd  for  refusmg,  636. 

deeds,  retainer  of,  for  costs,  hj  mortgagor's  solicitor,  1948 

defanlt  in  payment  of,  stay  of  proceedings  on,  [180],  183. 

defaulting  trustee,  not  allowed  to,  1173,  1175. 

defence  arising  after  action,  of,  [168],  169. 

severing  defendants,  of,  205,  306,  1170,  1171. 
delay,  occasioned  by,  [858],  262,  298. 
depositions,  penudng,  allowance  for,  804. 
diagrams,  allowance  for,  802. 

different  parts  of  action,  of,  by  different  parties,  [846,  848]. 
disallowance  of  particular,  [846—868]. 

discharge  of  prisoner  on  payment  of  sum  on  account  of,  [478]. 
discharging  injunction,  of,  742. 

disclaiming  defendants,  of,  248,  1175,  1176,  1954,  1955,  [1989]. 
discontinuance  of  action,  on,  119,  [188],  129. 
discovery,  of  application  for,  in  aid  of  execution,  427. 
discovery,  of,  security  for,  64. 
discretion  of  Court  as  to,  137,  255. 

Public  Authoritiee  Protection  Act,  1893,  under,  258. 
dismissal  in  default  of  payment  of,  [186],  137. 
dismissal  of  action,  included  in,  521. 
dismissal  of  proceedings  with,  [847]. 

effect  of,  259. 
District  Registry,  in,  176,  260,  830. 

dividends  of  fund  in  Court,  costs  provided  for  out  of,  [816]. 
dower,  of  action  for,  958. 

drafts,  settling  by  counsel,  allowance  for,  302,  309 — 314. 
drawing  deeds,  &c.,  of,  310 — 313. 
election  agent,  where  solicitor  retained  as,  275. 
enforcement  of  orders  for  payment  of,  [814,  815],  316. 
estate,  out  of,  255,  1162,  1350,  1351,  1477,  1479,  1480,  1516—1518,  [19»], 
1694. 

taxation,  and  payment  of,  280,  1716,  [1719,  1775]. 
event,  costs  to  follow,  255,  413,  414,  872. 
evidence,  of,  allowance  for,  [858],  302. 
execution  for,  stay  of,  pending  appeal,  [877],  878,  879. 
execution  of  judgment  or  order  for  payment  of,  [814,  815],  316. 
execution,  of  process  of,  432,  435. 
executor,  of.    See  Ezeodtob. 

administration  action,  in,  1174,  1421,  [1446],  1512. 

bankrupt,  costs  of,  1169,  1517,  1519. 

ordered  to  pay,  1516. 

party  costs  of,  to  be  paid  by  plaintiff  and  balance  oat  of  fond,  [811}. 

priority  of,  1421,  1451,  1459. 

retainer  of  costs  by,  [1448,  1448,  1659]. 

reviving  action,  liable  for,  118. 
executor  of  executor,  of,  who  has  committed  breaches  of  trust,  [1188]. 
exhibits,  of  perusing,  802. 
experts,  of,  302,  305,  307. 
fees  of  taxation  when  included,  258. 
foreclosure  action,  of,  1948—1956.    See  Fobxclosubs. 
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formd  pauperis^  of  partj  guing  Id,  302. 

fraud,  of  avoidance  of  instrumeDts,  &o.  on  g^und  of,  2310,  2318. 

fraud,  where  unfounded  allegations  of,  are  made,  2317. 

funds  in  Court,  taxation  and  payment  out  of,  232,  [268,  S54],  265,  280, 

282,  298. 
further  oonnideration,  of,  adjourning,  [184]. 

principle  of  judgment  as  to  costs  not  varied  on,  184,  364. 

provided  for,  on,  1170. 
garnishee  proceedings,  of,  486,  487. 
general  costs  of  action,  what  are,  256,  257. 
general  personalty,  out  of,  1513—1515,  [1659,  1667]. 
'*  good  cause  *'  for  depriving  party  of,  255. 
gross  sum,  in  lieu  of  taxed  costs,  259,  298,  303,  [814]. 
guardian  ad  Utem,  incurred  by,  1012. 
guardian,  of,  [984]. 
hearing,  up  to  and  including,  1386. 
heir,  of,  in  administration  action,  1513,  1516. 
higher  scale,  on,  when  allowed,  260,  261,  298. 

appeal  as  to,  856. 
House  of  Lords,  of  respondent  in,  263. 
husband  and  wife,  where  action  dismissed  against;  266. 

husband  to  pay,  266. 
improper  affidavits,  of,  [951]. 
improper  conduct  of  proceedings,  occasioned  by,  [269],  262,  274,  298,  303, 

[1079, 1078,  1104]. 
improper  proceedings,  of,  by  trustees,  1169,  1170,  1174,  1175. 
incumbered  shares,  of  mortgagees  of,  [1497],  1518,  1519. 
infant,  charge  on  estate  of,  985,  [1099,  1080],  1032,  [1884,  1889]. 
improvements  of  settied  estate  of,  [1017]. 
plaintiff  entitied  in  reversion,  of,  1517. 
injunction,  of  action  for,  748. 
injunction,  of  motion  to  discharge,  742. 
inquiry  as  to  trustee's,  [1168]. 
insolvent  executor,  of,  1169. 
inspection  of  documents,  of,  303. 
interest  on,  267,  307,  308,  1100,  1174,  1306,  1507.     See  Imtbbest. 

costs  of  appeal  to  House  of  Lords,  on,  883. 

what  costs  carry,  under  1  &  2  V.  c.  110.  .267,  307,  308. 
interlocutory  applications,  of,  258. 
interpleader,  of,  509,  512,  513.      . 
interpreter's  charges,  allowance  of,  303. 
interrogatories,  of,  68. 

irzelevant  pleadings  or  evidence,  of,  [951,  968],  263. 
laBues,  of,  [870],  375,  376. 
jonme3rs,  allowance  for,  303. 
judgment  for,  under  O.  zziv,  3.  .[169]. 
judgment,  when  order  to  pay  costs  operates  as,  315. 
juzisdiotion,  threefold,  of  Court  as  to,  255. 
jury,  of  cause  or  matter  tried  with,  255,  265,  [870],  375,  376. 
I^ands  dauses  Act,  under,  [971],  312,   313,   [9439,  9448,  9466-9469], 

2460—2468.    See  Lands  Cijlxjbbb  Cohboudaxion  Act. 
lapse,  in  case  of,  1515. 
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leases,  of,  310,  311. 

of  preparing  agreement  for,  310. 
l^gal  right,  of  action  to  enforce,  255. 
legatees,  of,  in  administration  action,  1512—1514. 
letters,  allowance  for,  300,  303. 
letters  ''without  prejadice,"  of,  256. 

cannot  be  read  on  question  as  to,  1518. 
liabilitj  for,  between  defendants,  259. 
liberty  to  add,  to  claim,  [881]. 
Ubertj  to  apply  as  to,  [978]. 
Hen  for,  1080—1097.    See  Solioitob. 
lien  of  trustee  for,  1172. 

loss  of  title  deeds,  &o.,  costs  occasioned  by,  2299,  2300. 
lunatic  trustee  or  mortgagee,  of,  1260,  1261. 
maintenance,  of,  application  for,  1012. 

married  woman  ordered  to  pay,  arrears  of  income  applicable,  488. 
married  womao,  recovered  by,  are  separate  property,  887,  888. 
married  woman,  separate  property  of,  out  of,  [888],  889,  901,  902. 
mining  leases,  of,  310. 
minutes,  of  settling,  306. 

misconduct,  occasioned  by,  [868],  262,  274,  298,  303. 
mistake,  in  actions  for  relief  on  g^und  of,  2306,  2307. 
mistake,  occasioned  by,  303. 
mixed  residue,  out  of,  1515. 
mortgage,  costs  of  charity  raised  by,  [1890]. 
mortgage  for,  to  solicitor,  [1098,  1099],  1100,  1101. 
mortgage,  legal,  of  preparation  of,  1953,  2053. 
mortgage  of  estate  to  raise  deficiency  in  creditor's  action,  [1466,  1487], 

1459,  1460. 
mortgage,  of  reconveyance  or  transfer  of,  300,  310,  312. 
mortgage  to  rebuild  mansion-house,  of,  [1768]. 
mortgage,  of,  consenting  to  sale  in  creditor's  action,  [1881],  1925. 
mortgagfee's  administration  action,  priority,  1925. 
mortgagee's  right  to,  1948 — 1951.    See  MoBXOAOBa. 
motions,  of,  394,  895. 

for  injunction,  521. 

for  receiver,  774. 

refused,  [847]. 

standing  over  to  trial,  when  action  dismissed,  259. 

to  commit,  [746] . 

to  discharge  injunction,  742. 

unopposed,  301. 

where  summons  sufficient,  181,  395. 
name  of  company  wrongly  used,  where,  515,  516. 
ne  exeat,  of,  515,  516. 

negligence,  &c.,  occasioned  by,  263,  303,  [1104],  1108. 
negotiating  sales,  &c.,  of,  310,  311,  312. 
new  trustees  directed  to  raise,  [1489]. 
new  trustees,  of  appointment  of,  1171,  [1808,  1776].    And  tee  Txram: 

Tbubtbb  Act. 
next  friend,  of,  [978,  974],  975,  977. 
none  allowed  on  either  side,  [848]. 
notice  of  judgment,  of  service  of,  828. 
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one  set  only  as  to  part  of  piooeedings,  [248],  264,  1170,  1171,  [1488, 1407]. 

See  infra,  separate  sets. 
order  of  course  for  taxation  of.     See  Taxjltiok  of  Gosib. 
oyerpaymentof  mortgagee,  in  case  of,  1949,  [1968],  1975,  1978. 
Palatine  Court,  of  appeal  from,  [848],  860. 
of  application  to  enforce  order  of,  197. 
papers,  where  solicitor  neglects  to  delirer,  150. 

Pttrliament,  of  proceedings  in,  on  behalf  of  infant,  [1019,  1080],  1026. 
parliamentary  bnsinesB,  of,  803. 
part  given,  [848].    And  see  eupra,  apportionment, 
particular  claim  or  issae,  of,  264,  265. 

payment  except  so  far  as  increased  by,  [948],  264. 

except  so  far  as  occasioned  by,  [948],  264. 
question,  costs  of,  distinguished,  [1862]. 
time,  up  to,  [250],  263. 

to  be  paid  by  plaintiff  and  defendant  respectively,  [250]. 
particulars,  of,  in  patent  action,  263. 

partition  action,  in,  985,  [1868,  1871],  1881,  1883.    See  Pabixtion. 
partnership,  of  foredoeure  of  share  in,  [9048,  2044]. 
partnership  action,  of,  2183. 
party  and  party  costs,  257,  1169,  1175,  1306,  1307. 

taxation  certifying  difference  between,  and  solicitor  and  client,  [251, 

254,  1658]. 
third-party  dauae  not  applicable  to,  291. 
party  to  bear  his  own,  [248]. 
patent  cases,  in,  263,  665,  2387. 
pauper,  of  person  suing  as,  256,  [1065],  1066,  1067. 
payment  and  taxation  of,  between  parties,  [246—258]. 
enforcement  of  orders  as  to,  [814,  815],  316. 

carrying  on  proceedings  for,  119. 
on  appeal,  [848]. 
out  of  cash,  [268]. 

out  of  funds  in  Court,  [268,  264,  1488,  1488]. 
to  be  taxed  under  order,  [219]. 

under  protest,  287,  289. 
to  solicitors,  [968]. 
payment  of,  what  amounts  to,  289. 
penalty,  by  way  of,  irregular,  257, 265. 
perusing  affidavits  and  documents,  of,  304,  310 — 313. 
petitions,  of,  389,  390. 

dismissal  of,  with,  [947,  886]. 
respondents  unnecessarily  appearing,  245. 
tender  of  30«.  under  O.  xxvn,  27  (19) .  •389. 
where  application  might  have  been  by  summons,  [9489,  9448]. 
plaintiff,  creditor,  when  ordered  to  pay,  1459. 
pleadings,  of,  304,  305. 
portions,  of  raising,  [1781],  1786. 
possession,  of  recovering,  in  foreclosure  action,  [9080]. 
postage,  of,  304. 

prejudice,  without,  [948],  264,  [609]. 
printing  evidence,  of,  304,  879. 
priorities,  of  action  to  determine,  1952. 
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priority  as  to,  between  plaintiff  and  exeoutora  in  adminifltntkm  ifltiooi, 
1512,  1513. 
in  forecloBnre  action,  1951,  1952. 
probate,  of  proceedings  as  to,  1171. 
probate  dutj  paid  by  solioitor,  280. 
prodaotion  of  documents  at  solicitor's  oiBce,  of,  79. 
profit  costs,  allowance  of,  304,  1111. 
prohibition,  of,  823,  824. 
prolixity,  of,  [251],  268,  303. 
proof  of  debt,  of,  1435. 

Public  Authorities  Protection  Act,  1893,  under,  258. 
purchaser,  of,  appearing  on  further  consideration,  363. 
purchaser,  of,  under  judgment,  [866,  857],  359,  360.     See  Saub  bt  yem 

GOITBT. 

purchaser,  when  liable  for,  in  specific  performance  action,  2257. 

receiver,  of,  and  allowances,  775,  776,  803,  804,  807,  808. 

receiyer,  of  action  by,  without  leave,  804. 

receiver  of  amount  due  on  taxation,  [792],  795. 

receiver,  of,  in  foreclosure  action,  1950. 

receiver,  of  motion  for,  774. 

receiver's,  priority  of,  789,  804. 

reoonveyance,  of,  300,  1952,  1953. 

rectification  of  settlement,  payment  and  retainer  of,  out  of  trust  funds, 

[1709,  1710]. 
redemption,  in  aotion  for,  1948 — 1951.    See  BxDiatrnxm. 
referee,  in  discretion  of,  420. 
refreshers,  allowance  for,  304,  305. 

"dear day,"  305. 
refusal  to  admit  documents  or  facts,  in  case  of,  163. 
registrar,  certificate  by,  as  to  special  allowance,  299. 
relator,  against,  1306. 

relator,  extra  coste  of,  allowed,  257,  [1289, 1290],  1306,  1307. 
release  of  outstanding  incumbrance,  of,  311. 
release  to  trustee,  of,  1171. 
requisition  on  title,  occasioned  by,  2258. 
reservation  of,  on  adjourned  motion,  521. 
reservation  of  questions  as  to,  [67,  249],  258,  [610,  2247]. 
reservation  of,  until  hearing,  [101,  510]. 
residue,  out  of,  1513—1515. 

legatees,  of  ascertaining,  1196. 

mixed  residue,  out  of,  1515. 
respondent  under  Trustee  Act,  against,  1258. 
restraint  on  anticipation,  of  removal  of,  [908]. 
retainer  of,  by  receiver,  [800,  814]. 
retainer  of,  by  trustees,  1171,  [1188]. 
retaining  fee,  allowance  of,  306. 
retiring  trustee,  of,  1203,  1204. 

taxation  of,  on  appointment  of  judicial  trustee,  [1277]. 
revising  barrister's  Court,  of  business  transacted  in,  276. 
rules  of  Court  as  to,  255,  256. 
sale,  costs  of,  not  lost  by  consent,  1926,  1952. 
sale,  fee  for  **  conducting,"  313. 
sale,  of  abortive,  in  foreclosure  action,  [1912]. 
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sale,  of,  charged  on  settled  land,  [1887],  1848. 
Bale,  of,  diieoted  by  Court,  257. 

Bale,  of  mortgagee  oonaenting  to,  in  adminifitration  action,  1926. 
sale,  of,  what  allowed,  257,  [1964]. 
sale  to  raise,  [1464]. 
sales  of  land,  of,  310. 

scale  charge  under  Solicitors*  Bemnneration  Act,  308 — 314. 
soaleof,  260,  261,298. 
scientific  or  skilled  witness,  of,  307. 
searches,  of,  311. 

secoritj  for,  26 — 30.    Su  Sbottbitt  bxqttibbd  bt  thb  Court. 
by  company,  27,  30. 
by  foreigner,  28,  29. 
by  petitioner,  [87],  30. 
discoTery,  of,  64. 

insolyency  or  porerty,  in  case  of,  29,  30. 
on  appeal,  [878,  874],  876,  876. 
Becnrity  for,  taken  by  soUcitor  from  dient,  [1098, 1099],  1100,  1103 
separate  appearances,  of,  305. 
separate  proceedings  by  defendants,  of,  263. 
separate  sets  of,  allowed  or  disallowed,  306,  1170,  1171,  [1497],  1618,  1519, 

1676,  1677,  1881. 
sequestration  for  non-payment  of,  316. 

solicitor  and  client  costs  not  giTen^  257. 
sequestration,  of,  462,  460,  [469]. 
serrice  of  order  for  payment  of,  428. 
set-off,  of,  against  sum  due,  [860],  1169,  1366,  1949,  [8887]. 

against  other  costs,  [168,  848,  860-868],  264,  266,  [896,  8189]. 
claim  reduced  by,  scale  of  allowance  of,  262. 
Settled  Land  Act,  under,  payable  out  of  capital  money,  1816,  [1819, 1886, 

1880,  1884, 1886]. 
settlements,  of,  310  et  uq. 

declared  void,  or  set  aside,  1170,  1171,  1172,  1175. 
settling  minutes,  allowance  for,  306. 
sereral  defendants,  same  solicitors,  267* 
several  persons,  order  for  payment  by,  269. 
severing  defendants,  of,  306,  1170,  1171. 
severing  fund,  of,  when  borne  by  residue,  1514. 
sheriff,  of,  in  interpleader,  573. 
shorthand  notes,  allowance  for,  263,  281,  306. 

on  appeal,  869,  870. 
solicitor  and  client  costs,  257,  1169,  1170,  1172,  1517,  1619. 

certifying  difference  between,  and  party  and  party,  [861,  864,  1669]. 

contemner,  when  ordered  to  pay,  465,  466. 

general  jurisdiction  of  Court  to  award,  267. 

out  of  fund,  after  payment  of  party  and  party,  [861,  864]. 

further  costs  adjourned,  [8846]. 
taxation  of,  [864],  257. 
third  party,  on  application  by,  291. 
when  allowed,  257,  1169. 

in  debenture-holder's  action,  2040. 
where  action  brought  without  authority,  139,  [1078,  1074],  1075. 
soHdtor  defending  in  person,  306. 

JUfereneea  to  the  Fomu  are  printed  thu»  [466]. 
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solicitor  oideired  personally  to  pay^  262,  1108,  1109. 

solicitor,  payment  to,  [868]. 

solicitor-mortgagee,  of,  1961. 

Solicitors'  Bemnneration  Act,  1881,  under,  276,  308—314. 

special  case,  of,  868. 

special  retaiaer,  allowance  for,  306. 

specific  peiformanoe  action,  in,  2237,  2257,  2258. 

where  vendor  does  not  show  title,  2236,  2237,  2258. 
stationers'  charges,  311. 
statutable,  right  to,  255. 
statute-barred  items,  of,  806. 

stay  of  proceedings  in  default  of  payment  of,  [180],  133. 
stop  order,  of  application  for,  322,  495,  496,  499,  U97,  1953. 
struck  out,  costs  where  action  is,  258. 
sub-mortgage,  of,  1956. 

subsequent,  included  under  general  order,  184,  256. 
successful  party,  of,  255,  263,  264. 
summons  adjourned,  of,  [247]. 

dismissed  with,  [947]. 
summons,  where  relief  could  hare  been  obtained  by,  260,  322. 
supplemental  order  as  to,  on  new  facts,  [817]. 
surety  entitled  to,  [8148],  2145,  2149. 
surveyor's  charges,  allowance  for,  807. 
taxation  of,  [868—872],  272—282.    See  TAXinoir  of  Cobtb, 

allowance  and  disallowance  of,  259,  260. 

without  prejudice,  [848],  264,  [608]. 
taxing  master,  discretion  of,  281,  282,  297,  298. 

reference  to,  how  made,  281. 
tenant  for  life,  of,  under  Settled  Land  Acts,  1823. 
tender  of  30«.  under  O.  lzy,  27  (19).. 389,  1197. 
tender,  subsequent  to,  263,  1907. 
third  counsel,  allowance  for,  301,  302. 
third  party,  of,  149,  [889—891],  291,  292. 

in  action,  256. 
time,  allowance  for,  311. 
tithes,  of  account  of.  1386. 
title,  of  investigation  of,  309  et  seq.,  351. 
title  deeds,  loss  of,  effect  of,  as  to  costs,  1950. 
trade  mark  action,  in,  where  plaintiff  has  obtained  certificate  in  j^nnom 

action,  636. 
trade  mark,  of  action  to  restrain  infringement  of,  636. 
travelling  expenses,  307,  311. 

trustee,  costs,  charges,  and  expenses  of,  [1187,  1168],  1169—1177.  [ITOiji 
1708,  1716,  1730.     See  Tbubteb. 

equity  of  redemption,  of,  costs  of,  in  foreclosure  action,  1956. 

further  consideration,  of  transactions  after  order  on,  186. 

payment  of,  out  of  funds,  1800,  2462. 

set-off  of,  against  sums  due,  1169. 

solicitor  and  client  costs,  when  given  to,  257,  1 169,  1170,  1172. 

solicitor  or  surveyor,  acting  as,  274,  1176. 

under  Sir  S.  Bomilly's  Act,  1300. 
trustee  in  bankruptcy,  liability  of,  117. 


Vol.  I,  end*  wUh  p.  884 ;   Vol.  JI,  with  p.  1894. 
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TnuteQ  Aot,  nnder,  costs  made  a  charge,  [1217],  1245,  1248. 

costs  of  petition  for  Testing  order,  1257,  1268. 

payment  of  costs  under,  [1945],  1257,  1258. 

payment  in  and  out  of  Court  under,  1196,  1197. 
trustees,  giren  against  or  not  given  to,  1169,  1174,  1175,  1196,  1197. 
uncertificated  solicitor,  or  his  client,  cannot  reooyer,  316. 
unconscionable  bargain,  of  action  to  set  aside,  2344. 
undertaking  to  pay,  [1068]. 
unnecessary  appearances  or  attendances,  of,  245,  260,  282,  299,  307,  1949, 

1951. 
unnecessary  evidence  or  proceedings,  of,  [251],  303,  1513,  1514,  1954. 
unnecessary  or  improper  proceedings  by  trustees,  of,  1170,  1174,  1175. 
unsuccessful  claim,  of,  [240]. 
unsnocessful  plaintiff,  of,  255. 
valuer's  charges,  813. 
varying  minutes,  of,  189,  190. 

Vendor  and  Purchaser  Act,  1874,  under,  [2264-2268],  2269. 
vesting  order,  of  application  for,  1257,  1258. 
vexatious  proceedings,  of,  274,  298,  303. 
vouchers,  missing,  where,  2300. 
want  of  prosecution,  of  action  dismissed  for,  137. 
winding-up  cases,  in,  305. 
withdrawal  of  daim,  down  to,  502. 
witnesses,  of,  103. 
written  affidavits,  of,  307. 

CO-TRUSTEE, 

trustee  liable  for  acts  of,  1129,  1 130,  1135.    See  TBumas. 

COUNSEL, 

anest,  privilege  from,  468. 
cases  and  opinions  of,  when  privileged,  91,  92. 
certificate  of,  of  no  settiement,  928,  932,  938. 
Chambers,  appearing  in,  302,  319,  329. 

oosts  of,  302. 
communications  with,  discovery  of,  88. 
consent  by,  binding  on  client,  125. 
contempt  of  Court  by,  conniving  at  fraud  on  Court,  467. 
conveyancing,  reference  of  titie  to,  339,  340. 
executor  acting  on  opinion  of,  liable  for  costs,  1662. 
fees  of,  allowed  on  taxation,  280,  298,  300—302,  [1964]. 

scale  fee,  not  included  in,  311. 
indorsements  on  brief  of,  directed  to  be  produced,  92. 

constituting  submission  to  arbitration,  404. 
injunction  g^ranted  without,  in  vacation,  522. 
number  of,  allowed,  801. 
pauper,  assigned  to,  1066. 
question  of  fact,  one  only  heard  on,  301 . 
question  of  law,  two  heard,  301. 
signature  of,  to  petition,  not  necessary,  387. 
soUoitor,  right  of,  to  pledge  client's  credit  to,  1077. 
trustee  acting  under  adrice  of,  1172. 


Reference  to  the  Forms  are  printed  thm  [466]. 
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COUNTERCLAIM, 

aooonnt,  in  action  for,  1366,  1363. 

appeal  from  order  on,  raLsing  separate  canae  of  aotioo,  872. 

costs  of,  [946],  264,  265. 

discontiniianoe  of  aotion  does  not  put  an  end  to,  129. 

execution,  iasae  of,  when  prevented  by,  181. 

further  statement  of  particulars  of,  order  for,  [88]. 

married  woman,  by,  costs  of,  890. 

motion  for  judgment  on,  174. 

order  to  exdnde  (O.  zzi,  15),  [88]. 

permission  refused  to  defendant  to  avail  himself  of  (O.  zxx,  3),  [88]. 

proving,  on  plaintiffs  default  at  trial,  139. 

separate,  against  several  defendants,  1363. 

what  claims  maj  be  raised  by,  37,  38,  1363. 

COUNTERFEIT, 

goods,  injunction  against  selling,  [888,  684],  636.     See  Tkadb  ICass. 
marks,  delivery  up  and  destmction  of,  638,  639. 

COUNTRY  SOLICITOR,  1076.    See  Soucitob. 
attendance  of,  at  hearing,  299. 

COUNTY  COUNCIL, 
status  of,  719. 
transfer  of  charity  property  to,  1303. 

COUNTY  COURT, 

Act,  1888.. 822,  841—843. 
administration  aotion  in,  costs  of,  259. 

jurisdiction  in,  843,  844,  1396. 
appeals  from,  514,  863,  864,  866. 

charity  cases,  in,  1315,  1316. 
appeal  to  Court  of  Appeal,  not  allowed  without  leave,  868. 
building  societies,  jurisdiction  in  reference  to,  2129. 
charity  cases,  jurisdiction  in,  1316,  1316. 
Commons  Act,  1876,  jnrisdiotion  under,  602. 
continuing  proceedings  in,  1 19. 
costs  of  administration  action  in,  269. 
costs  on  County  Court  scale,  262,  301,  1904,  1905,  1950. 
discovery  in  actions  transferred  from,  844. 
foreclosure  actions,  jurisdiction  in,  1904,  1906. 
Friendly  Societies  Act,  1896,  jurisdiction  under,  414. 
further  proceedings  to  be  taken  in,  [841]. 
infant,  jurisdiction  as  to  custody  of,  1001. 
injunction,  jurisdiction  to  grant,  626. 
interpleader  proceedings  in,  613,  614. 
Judicature  Act,  provision  of,  as  to  transfer  of  actions,  843. 
jurisdiction  of,  843,  844. 

vesting  order,  to  make,  843. 
married  woman,  examination  of,  how  taken  in,  933. 
partition  actions,  transfer  of,  1874. 
patent,  jurisdiction  in  aotion  as  to  infring^ement  of,  643. 
pension  of  Judge  of,  sequestration  against,  461,  462. 
probate  jurisdiction  of,  1397. 
prohibition  to,  822. 


Voh  I,  enth  tcith  p.  884  ;    VoL  II.  frith  p.  1894. 


General  Index.  2647 

OOUNTT  OOTJB,T—eofUinued. 

remoyal  of  proceedings  from,  under   Married  Women's  Property  Act, 

1882.. 895. 
spedfio  performance  actions,  jurisdiction  in,  2229,  2276. 
transfer  of  action  from  and  to,  [889,  8iD],  841—844. 

banlmiptcj,  in,  [887]. 

cause  to  proceed,  notwithstanding  subject-matter  exceeds  limit,  [840]. 

effect  of  order  for,  842,  843,  844. 

from  Chancery  Division  to  County  Court,  [827,  889],  843. 

from  County  Court  to  High  Court,  [709],  842,  843. 

retransfer,  order  for,  [889].  ^ 

winding  up  proceedings,  transfer  of,  844  (aid.). 
Trustee  Acts,  jurisdiction  under,  843. 
winding  up,  jurisdiction  in,  822. 

COUNTT  PALATINE.    See  Lanoasteb  (Palatine  Cottbt  of). 

COURT  FEES, 

account,  on  taking,  1478. 

paid  by  stamps,  159. 

Settled  Land  Acts,  under,  1816. 

COURT  OF  APPEAL.    See  Affieal. 

COURT  ROLLS, 

delivery  of,  to  receiver  of  manor,  [788]. 
deposit  of,  in  Court,  98. 
right  to  inspect,  78,  79,  86. 
sealing  up  of,  not  ordered,  82. 

COUSINS, 

gift  to,  1573. 


^  ■   *  ^ 


COVENANT, 

aoquiasoenoe,  right  of  covenantee  lost  by,  2212. 
after-acquired  property,  to  settle,  1700—1702. 

enforcement  of,  ag^ainst  husband,  [1895],  1G97. 
assignment,  against,  enforcement  of,  by  injunction,  542/ 
breach  of,  injunction  to  restrain,  541.     See  Contbact. 
charge  by,  creation  of,  1539. 

common,  in  husbandry,  not  specifically  enforced,  2211. 
further  assurance,  for,  conferring  right  to  marshal,  2092. 
illegal  consideration,  cohabitation,  [8356],  2356. 
injunction,  enforced  by,  [800],  611. 

against  railway  company,  [704]. 
inquiry  as  to  teetator*s  liabilities  under,  [1588]. 
issue  as  to  damages  by  breach  of,  [881]. 
merger  of,  in  judgment,  1943. 

mortgage,  in,  for  payment,  judgment  for  amount  due  under,  [ISOTp 
mortgage  money,  not  to  call  in,  1906. 
not  to  sue,  not  equivalent  to  release,  2155. 
nuisance,  against,  injunction  to  enforce,  [600],  611. 
quiet  enjoyment,  for,  defect  in  title  not  cured  by,  2235. 
remoteness,  void  for,  1607. 
restrictive,  enforcement  of,  by  injunction,  [580—584],  539—512. 

when  annexed  to  or  running  with  land,  539,  541. 


S^/erenees  to  the  Farnu  atv printed  thm  [458]. 
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settOement,  for,  enforced,  [1896],  1697,  1698,  1700—1702. 

Bpedfic  performance  of  coTenant  to  bar  entail,  22  i9. 

fiiiocession  duty  on  covenant  to  transfer  as  '*  disposition,"  243. 

title,  for,  on  sale  by  tmstees,  2254. 

title  deeds,  as  to  production,  &c.  of,  355. 

trade,  not  to  cany  on,  enforcement  of,  by  inj  emotion,  [510 — 684],  6S7^> 

539.    See  Injttnotzon  ;  Tridb. 
trustee,  liability  of,  for  not  enforcing,  1127. 
''  usual,"  in  lease,  what  covenants  are,  2277. 

CREDIT, 

husband,  of,  authority  of  wife  to  pledge,  922,  923. 

CBEDITOB.    iS^DsBT;  Jxtdgicbnt  Cbeditob  ;  Subett. 
assig^nment  for  benefit  of,  2012. 

conveyance  or  mortgage,  fraudulent  as  against,  2349,  2350. 
defective  execution  of  power  aided  in  favour  of,  1911. 
foreclosure  action,  when  necessary  party  to,  1935. 

judgment,  by,  rights  of,  [2068—8067],  2068—2074.  See  JmxnoDiT  CsKDiRn. 
partnership,  of,  2193—2195,  2197—2199. 
receiver,  rights  of,  as  against,  779. 
redemption  by,  1935. 

settlement  when  void  or  fraudulent  as  against,  1699,  1700,   1703,   1707, 
[8846,  8346],  2348,  2349. 

CREDITOR'S  ACTION,  1390—1465. 

abandonment  of,  by  plaintiff  before  judgment,  1396. 
abatement  of,  1396. 

acceptance,  proof  by  holder  of,  1433,  1463. 
account  of  debts  under  O.  xy.,  1395.^ 

directed,  may  be,  at  any  stage,  1395.    See  AoooxniT. 
aooounts,  ordinary,  1394,  1395. 

taken  in  former  action  adopted,  1392. 
administration,  right  to,  when  statute-barred,  1440. 
administration,  grant  of,  to  creditor,  by  Court  of  Probate,  1398,  1399. 
administration  bond,  action  founded  on,  1418. 
administrator,  liable  to  be  sued  as  attorney  of  another,  1417. 
administrator  ad  litem,  appointment  of,  1398. 

judgment  against,  1398. 

powers  of,  1399. 
administrator  de  son  iortf  action  against,  1417. 
administrator  durante  minore  atate,  1399. 
administrator /?«mi^^^  lite,  1398. 
admission  of  assets,  [13d8],  1417. 

account  of  plaintiff's  debt  on,  [1383],  1417,  1418. 

payment  of  plaintiff's  debt  on,  [1398]. 
advertisements  for  creditors,  1394,  1396,  1431,  1434. 
affidavit,  claimant's,  office  copies  of,  1431. 

cross-examination  of  claimant  on,  1431. 

proof  of  debt  by  claimant's  own  affidavit,  not  now  necessary,  1431. 

verification  of  interest  on  debt  by,  1445,  1458. 
allowance  and  disallowance  of  claims,  [1489,  1480],  1431 — 14i3. 
amendment  at  hearing,  1395. 


Vol  L  ends  with  p,  884 ;  Vol  11,  with  p.  1894. 
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CBEDITOB'S  ACnON'-^oniinwd. 
axmnitaat;,  action  by,  1418. 

proof  bj,  1461. 
appe&l  from  orders  made  in,  863 — 865,  871. . 
apporUomnent  in,  1445. 

aasets,  of,  amongst  creditors,  [8S8, 1445, 1447,  1460, 1451]. 
by  certificate,  [1450]. 
where  legatees  called  on  to  refnnd,  [1657]. 
without  certificate,  [1451]. 

costs,  of,  1445. 

debts,  of,  between  heir  and  customary  heir,  1445. 

outstanding  estate,  of,  when  got  in  by  executor,  amongst  creditors, 
[1453]. 

residue,  of,  by  executor,  when  assets  deficient,  [1453]. 
assets,  direction  to  apply  in  due  course  of  administratioD,  1395. 

further,  falling  in,  right  to,  1435. 

legal  and  equitable,  1423,  1424,  1671—1673. 

right  of  creditors  to  follow,  1396,  1484—1486. 
balance,  lodgment  of,  in  Court  by  executor,  [1445, 1448, 1448]. 
balance,  payment  or  application  of,  by  executor,  [1443, 1448]. 
bankruptoy,  administration  in,. 1463  —1465. 

discretion  of  Court  as  to,  1465. 

order  for,  not  equiyalent  to  recelying  order,  1464,  1465. 

roles  in,  application  of,  1460  et  teq. 

transfer  of  action  to,  828,  1465,  1532,  1533. 
bond  creditor,  right  of,  to  interest  or  account,  1426,  1436. 

debt  of,  when  statute-barred,  1436. 
business,  by  creditors  of  testator's,  at  and  after  his  death,  1662,  1563. 
oalls,  future,  proof  in  respect  of,  1461. 

carrying  over  funds  in  Court,  directions  for,  [1447—1449,  1454]. 
charge  of  debts,  effect  of,  1424,  1538,  1540,  1544. 
charges  and  expenses  of  executor,  taxation  of,  [1446]. 
claims  in,  1429—1443.     See  infra,  <<  proof." 

after  proper  time,  [1430]. 
concurrent  actions,  order  to  stay  one,  with  leave  to  prove  in  other,  [881]. 

practice  as  to  consolidation  of,  835,  836.       See   Coitbolxdatiok   of 
Action. 
conduct  of  action  or  proceedings,  1396. 
oontingeat  bonds,  1418. 

oontribuUon  in,  [1600—1811].    See  Costtbibution. 
contributory,  against  representative  of  deceased,  1418. 
oottsin, 

account,  of  taUng,  to  be  paid  by  plaintiff  where  plaintiff  overpaid, 
1418. 

apportionment  of ,  1445. 

balance  to  be  applied  by  representative  for  payment  of,  [1448]. 

contribution  to,  by  creditors,  1435. 

deficiency  of  assets,  in  case  of,  1459,  1460. 

mortgage,  of,  of  estate  to  raise  deficiency,  for  costs,  debts,  &c.,  1458. 

mortgagee,  of,  consenting  to  sale,  1428. 

mortgagee's  administration  action,  priority,  [1083],  1935,  1926. 

party  and  party,  and  solicitor  and  client,  1451,  1459. 

payment  of,  on  further  consideration,  [1445]. 

plaintiff,  of,  1459,  1460. 


JUfirencei  to  t%^  Fortm  are  printed  thu9  [456]. 
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CBEDITOB'S  ACnON-H^ntinued. 
eoiti  in — continued, 

plaintiff  ordered  to  pay,  1469. 

priority  of,  1451,  1459. 

proof  of  debt,  of,  1435. 

tetamer  of,  by  executor  out  of  balance,  [1446, 1446, 1440]. 

Bolioitor  and  client,  as  between,  when  allowed  to  plaintiff,  1469. 

taxation  of,  on  further  consideration,  [144S,  1446]. 

**  testamentary  expenses,"  included  in,  1360,  1423,  1614, 1615. 
County  Court,  jurisdiction  of,  1396. 

probate  jurisdiction  of,  1397. 
Crown,  debts  to,  priority  of,  1419,  1420. 
twator  honU  to  Scotch  lunatic,  action  by,  1418. 
customary  heir,  inquiry  for,  [11S8, 1884]. 
debt,  account  of  plaintiff^s  on  admission  of  assets,  [1893]. 

allowance  or  disallowance  of,  [1489, 1480],  1431->1443. 

costs  of  proving  or  failing  to  prove,  1436. 

entitling  plaintiff  to  sue,  1418. 

evidence  of,  what  necessary,  1415),  1431,  1432. 

executor  at  liberty  to  compound,  [1564,  lte5],  1567.   And  tee  Exbcuiob. 

interest  on,  1425,  1426,  [1448],  1458. 

locality  of,  1401. 

merger  of,  1431. 

particular,  declaration  as  to,  1395. 

payment  of,  on  admission,  [1899]. 
on  further  consideration,  1459. 
debts,  account  of,  what  included  in,  1394,  1432,  1433. 

account  and  nature  of,  and  their  priorities,  1419 — 1423,  1461,  1463. 

apportionment  of,  between  heir  and  customary  heir,  1446. 

charge  of,  on  real  estate,  1424,  1539 — 1541. 

devisee,  liability  of,  1419. 

payment  of,  by  representative  out  of  residue  after  payment  of  eoata* 

Cl«8]. 
specialty  and  simple  contract,  by,  now  rank  equally,  1421,  1461. 

declaration  in,  of  right  of  mortgagee  as  creditor,  [1988]. 

defleieney  of  assets,  judgment  and  practice  in  case  of,  1426,  1429,  [14M« 

1461],  1459, 1460—1465,  1512,  1513.    And ue infra,  "iasolTsmt  estate.** 

delay,  leave  to  prosecute  judgment  given  to  creditor,  1477. 

derivative  representatives,  accounts  against,  [1619 — 1681],  1522,  1631. 

dilapidations,  debt  for,  1432. 

disallowance  of  claim,  [1489]. 

dismissal  of,  right  of  plaintiff  as  to,  1396,  1418. 

dividend  on  debt,  executor  to  make,  [1468]. 

domicile,  law  of,  effect  of ,  as  to  probate,  1400,  1415. 

as  to  priority  of  creditors,  1420,  1422,  1587. 
donatio  mortit  eatudy  evidence  of,  1432. 

subject  to  debts,  is,  1422. 
due  course  of  administration  in,  what  is,  1395. 

Ecclesiastical  Court,  jurisdiction  of,  transferred  to  Probate  Court,  1397. 
equitable  assets,  what  are,  1423,  1424,  1672—1675. 
equitable  mortgagee,  action  by,  1924,  1926. 

priority  of  costs  of,  1924. 
execution  creditor,  right  of,  1465. 
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executor,  ooets  of,  priority  of,  1451,  1459. 

zetentioii  of,  directed,  [1446, 1448,  1448]. 
executor  de  son  torty  whether  a  sufficient  party,  1416L 
executor,  judgment  against,  effect  of,  1421,  1461. 
executor  when  necessary  party  to,  1415—1418.    And  tee  EzxourOK. 
foreign  creditor,  action  by,  1588. 

not  postponed,  1422. 
foreign  probate,  grant  and  effect  of,  1400,  1416,  1684,  1585. 
frame  of,  1395. 

further  consideration  of,  common  judgmente  or  orders  on,  [144S— 1468], 
1459—1463. 

payment  of  creditors  with  subsequent  interest,  [828]. 

proof  after,  on  undertaking  as  to  costs,  [1480]. 
heir,  establishing  will  against,  not  necessary,  1419. 

judgment  against,  for  personal  debt,  effect  of,  1419. 
heirship  of  intesteto,  inquiry  as  to,  [1122,  1882, 1884]. 
husband,  proof  against  estate  of,  for  necessaries  for  wife,  1434. 
incumbrancer,  consent  of,  to  sale,  1428. 

judgment  on  further  consideration  after  sale  by  consent  of,  [1468]. 
incumbrances,  inquiry  as  te,  [1891, 1892, 1467, 1688—1686, 1922]. 
inquiry  for  debts,  judgment  limited  to,  [1898]. 
iasolTent  estate,  1460—1465. 

bankruptey,  administration  in,  1460. 
rules  in,  application  of ,  1460,  1461. 

coste  of  administering,  1460,  1512,  1518,  1517. 

interest  on  debte,  1425,  1426. 

mesne  rents  and  profits,  application  of,  1429. 

residue,  apportionment  of,  1513. 
interest  on  debt,  creditor  entitled  to,  1425,  1426.    See  Intbrest. 

deduction  of  income  tax  from,  1425. 

mortgagee  entitied  to,  1428,  1463,  1925. 

payment  of,  directed,  [1447]. 

rate  of,  1425. 

subsequent  to  certificate,  computation  of,  [1448,  1468],  1458. 

verification  of  amount  of,  by  afBdavit,  1445,  1458. 
joint  and  eereral  creditors,  proof  by,  1462,  1463. 
judgment  in,  usual  forms  of,  [1890 — 1898],  1394  et  seq, 

clauses  in,  to  be  numbered,  1394. 

plaintiff's  debt  not  esteblishod  by,  14S1. 

procedure  to  obtain,  1395. 

proceedings  under,  not  to  be  taken  without  leave  of  Judge,  [1868], 
1476. 

right  to,  1417  et  teq, 
judgment  creditors,  right  of,  1420,  1421. 

priority  of,  in  administration,  1419, 1420,  1421. 
landlord,  right  of,  to  distrain  under  Bankruptcy  Acte,  779. 
leave  to  attend  proceedings  in,  when  g^ven,  1432. 
leave  to  prove,  after  proper  time,  [1480]. 

after  farther  consideration  on  undertaking  as  to  costs,  1430. 
legadee,  interest  on,  1510,  1511. 

contribution  for  debts,  assete  deficient,  [1640 — 1641]. 
leg^aoy  of  debt,  interest  payable  on,  1426. 
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legal  and  equitable  assets,  apportionment  of  costs  between,  1445. 

distinotion  between,  1423,  1424,  1672—1675. 
liability  disting^nished  from  debt,  1433,  1461. 
lien,  sale  of  estate  sabject  to,  1428.  ■ 
Limitations,  Statute  of,  debt  when  barred  hj,  1436 — 1443.    See 

Statute  of. 
liquidator,  aotion  bj,  1418. 
lunatio,  administration  of  estate  of,  1418. 

proof  against  estate  of,  1434. 
married  woman,  loan  by,  to  husband  in  trade,  proof  for,  1461. 

rules  as  to  administration  of  estates  of,  not  altered  hj  Manied  Wobmb*! 

Property  Act,  1424. 
separate  estate  of,  equitable  assets,  1423,  1424. 
marshalling  assets  in,  [1663—1671],  1672—1675.     See  ICabsbauldto. 
missing  creditors,  fund  belonging  to,  carried  over,  1458,  1459. 
mortgage,  deficiency  on  further  consideration  raised  by,  [1456, 1467],  1458, 
[1586,  1609—1611]. 
order  directing,  how  worked  out,  1457,  1458. 
mortgagee,  action  by,  orders  in,  1391,  [1920—1923],  1924—1926. 
eonsenting  to  sale  in  aotion,  1428,  [1453],  1925. 
costs  of,  suing  as  creditor,  1925,  1926. 
creditors  generally,  must  sue  on  behalf  of,  1924. 
declaration  of  rights  of,  [1988]. 
proof  by,  1462,  1463. 

sale  of  realty  in  aotion  by,  [1981,  1988],  1923,  1924. 
mutual  credits,  set-off  as  between,  1462. 

neceesaries,  proof  for,  against  estate  of  husband  or  lonatiq,  1434. 
notice  of  proceedings  to  creditors,  1432. 
origimd  judgment  or  order,  forms  of,  [1890 — 1894]. 
originating  summons,  judgment  in  action  oommenoed  by,  [1888]. 

procedure  by,  1395,  1417. 
other  creditors,  when  creditor  must  sue  on  behalf  of,  121,  1895,  1397. 
outstanding  personalty,  inquiry  as  to,  1394. 

apportionment  of,  when  got  in,  by  executor,  [1458]. 
overseers,  priority  of  parish  against  estate  of,  1420. 
parties  to,  1416,  1417,  2195. 

partner,  deceased,  against  estate  of,  1459,  [8184,  8191],  2194,  2195,  2199. 
party  and  party  costs  only  allowed,  1460. 
payment  in  of  balance  by  executor,  [1448,   1448].     See  Patxzbt  laD 

Tbansfbb. 
payment  of  debts  in,  1459. 
pendency  of,  stays  Statute  of  Limitations,  1442. 
personal  estate,  account  of,  in,  is  usually  without  exception,  1623. 

carried  on,  on  further  consideration,  [1465]. 
personalty,  common  judgment  against,  [1880]. 
and  realty,  testacy,  [1880],  1391. 

intestacy,  [1891]. 
continuation  of  account  on  further  consideration,  [1466]. 
frame  of  action  for  administration  of,  1397. 
plaintiff,  costs  of,  priority  of,  1459,  1460. 
death  of,  after  judgment,  1396. 
debt  of,  entitling  him  to  sue,  1417,  1418,  1588. 
where  fund  realised  by  diligence  of,  1451. 
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preference  to  creditor,  right  of  exeontor  to  gire,  1425,  [1508]. 

praferential  payments  in,  1461. 

priority  of  debts,  1419—1423,  1461,  1465. 

Fto1)ate  Court,  representation,  juxiadiction  to  grant,  1897,  1399.    J8e$  Pbo« 

BATB. 

pro1)ato  of  will  in  solemn  form,  effect  of,  1397. 

action  by  and  against  lepresentatiTe  before  probate,  1130,  1416,  1417. 
costs  of  probate  litigation,  1460. 
efiPect  of  probate,  1414, 1415. 

of  wills  of  persons  domiciled  abroad,  1400,  1415,  1584,  1585. 
probate  duty,  1400—1402. 

retom  of,  1402,  [1453]. 
proof  of  debta  in,  [1489,  1480],  1481—1448. 
acceptance,  by  holder  of,  1433,  1468. 

a£9davit  not  now  necessary,  unless  daim  disallowed  by  executors,  1431. 
allowance  and  disallowance  of  claims,  [1489, 1480],  1431—1448. 
annuity,  for,  1461. 
appearance  on,  1432. 

assignee  of  debt,  by  or  against,  1433,  1463. 
calls,  future,  in  respect  of,  1461. 
contingent  liability,  1461,  1463. 
costs  of,  1435. 

cross-examination  of  claimant  on  affidavit,  1431. 
debt  payable  at  future  date,  1482. 
firm,  by  creditor  of,  1463. 
insolvent  estete,  against,  1460 — 1463. 
married  woman,  by,  for  loan  to  husband  in  trade,  1461. 
mutual  credits,  set  off  as  between,  1462. 
parties  entitled  to  attend  on,  1432. 
priority,  1419—1423. 
seoxet  profit,  in  respect  of,  1461. 
secured  creditor,  by,  1462,  1463. 
Statute  of  Limitetions,  when  a  bar  to,  1436^1448. 
time  for,  1434,  1435. 

improYement  expenses,  for,  by  local  board,  1432,  1433. 

leave  to  prove  after  time  exphied,  [1480],  1434,  1435. 
voluntary  debt,  for,  1461. 
realty,  usual  judgmente  for  administration  of,  [1890, 1891]. 
frame  of  action  for  administration  of,  1395. 
mortgage  of,  to  raise  deficiency,  [1466, 1457],  1458. 
personal  representetive  cannot  sue  as  sole  plaintiff,  1419. 
right  to  jadgment  or  order  against,  1419. 
sale  of,  conduct  of,  right  of  plaintiff  to,  1427.* 

deficiency  of  personal  estate  raised  by,  [1467],  1458. 

directed  in  first  instence,  1427. 

but  not  against  will  of  beneficiaries,  1427. 

free  from  incumbrances,  under  Conveyancing  Act,  1428,  1429. 

in  mortgagee's  action,  1391. 

leave  to  apply  in  chambers  as  to  purchase-money,  [1455]. 

mortgagee's  consent,  with,  1428. 

on  farther  consideration,  [1454]. 

order  of  sale  of  descended  and  spedfioally-devised  estatesi  1428. 
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realty — continued. 

Bale  of,  oonduct  of,  right  of  plaintiff  \xi— continued. 
Testing  lands  sold  in  purchaser,  1271,  1272,  1427. 
where  there  are  distinct  incombrances,  1428,  [16S4]. 

reoeiyer,  pendente  lite,  appointment  of,  1S98. 
reoc^^nizanoes  and  statutes,  priority  of,  over  other  debts,  1420. 
reooapment  of  money  paid  hy  mistake  to  creditors,  1677. 
redemption  by  plaintiff  against  incumbrancer,  1546. 
,   refunding,  legatees  and  others,  by,  [1667—1659],  1660— -1668. 
rents,  account  of,  1429,  [1465,  1468,  1636]. 

arrears  of,  no  priority  over  simple  contract  debts,  1421. 
representation  in,  1397  ei  seg, 

administrator  ad  litem,  when  sufficient,  1399. 
sale  by  consent  of  incumbrancer,  order  on  further  consideration  after,  [145S]. 
.     sale  of  funds  in  Court  directed,  [1446,  1447,  1460, 1464]. 
sale  of  real  estate  in,  [1464].     Vide  supra,  *<  realty." 
secured  creditor,  action  by,  1391,  [1990—1023],  1924—1926.     See  mpn, 
**  mortgagee." 

proof  by,  1462,  1463. 
separate  accounts,  payment  in  of  proceeds  of  incumbered  estates  to,  1438. 
single  creditor's  suit,  1397. 
solicitor's  lien,  priority  of,  1422,  1423. 
stamp  on  probate,  1401. 
statute,  debts  having  priority  by,  1420. 
stay  of  proceedings  in,  1396. 

subsequent  interest,  [1448],  1457,  1458.    See  supra,  '*  int«rMt.'* 
summons,  order  for  administration  on,  [1898],  1395,  1417. 
surviving  partners,  action  by,  1418. 
taxation  of  oosts,  assets  deficient,  1459,  1460. 
testamentary  expenses,  what  are,  1423. 

title  of  action,  when  to  be  on  behalf  of  other  creditors,  1395,  1897. 
transfer  of  action  from  King's  Bench  Division,  [1898]. 
transfer  of,  to  or  from  County  Court,  1396. 
Trustee  Acts,  powers  of  Court  under,  on  sale  of  realty,  1271, 1272. 
unclaimed  funds,  mode  of  dealing  with,  1458,  1459. 
undertaking  to  pay  debts,  payment  on,  [1458]. 
voluntary  covenant  or  bond,  by  creditor  suing  on,  1418,  1422. 
voluntary  release  of  debt,  effect  of,  1422. 
wagering  debt,  proof  for,  1433. 
writ  in,  indorsement  of,  211. 

CREDITOR'S  DEED, 

oosts  of  trustees  of,  whto  allowed,  1171,  1172, 
foreclosure  against  trustees  of,  1934. 
retainer  of  solicitor  by  trustees  of,  1376. 

CRIMINAL  PROSECUTION, 

appeal  does  not  lie  to  Court  of  Appeal  in  criminal  matters,  445,  466,  854^ 

855.. 
discovery  which  might  expose  party  to,  not  required,  94 — 96. 
production  of  documents  not  given  to  aid,  95. 
stay  of,  by  Chancery  Division,  134. 
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CRIMINATING  QUESTIONS, 
need  not  be  answered,  94. 
vthai  are,  94,  96. 

CROSS  ACTIONS, 

stay  of  proceedings  in  case  of,  837. 

CROSS  APPEALS, 

praotioe  as  to,  266,  [849],  872,  878. 

GROSS-EXAMINATION, 
aooount,  on,  104,  1362. 
on  a£BdaYit8  generallj,  [09],  103,  104.    See  Affzdayit. 

costs  of,  104. 

in  Chambers,  [99]. 
on  affidavit  as  to  docaments  not  permitted,  72. 
on  affidavit  in  support  of  petition,  389. 
on  affidavit  in  support  of  summons,  323,  324. 
on  affidavit  of  claimant  in  creditor's  action,  1431. 
production  of  documents  on,  bj  company,  71. 
time  for  giving  notice  of,  104. 

CBOSS-HOTIONS.    Se$  Motion. 
order  on,  [891]. 

CROWD, 

collection  of,  in  street,  restrained,  613. 

CBOWN, 

account  against,  397,  1375. 

against  agent  of,  1359. 
administration  action  against,  bj  summons,  1479. 
administrator  on  behalf  of,  account  against,  [1648],  1651. 
bima  vacantia^  entitled  to,  1651. 

coits  given  for  and  against,  [896],  397,  [1390],  1306,  1651. 
debU  to,  priority  of,  1419,  1420. 

Debtors  Act  does  not  apply  to,  443. 

when  operating  as  charge  on  land,  2071. 
discovery  not  given  against,  67,  397. 
discovery,  right  to,  67,  71. 
executor,  right  of,  to  residue  as  against,  1605. 
foreclosure  action,  when  necessary  party  to,  1935. 
foreclosure  without  prejudice  to  rights  of,  [1901],  1910. 
interpleader  against,  505. 
invention,  patented,  right  of,  to  use,  643. 
issue  against,  as  to  land  reclaimed  from  sea,  380. 
jurisdiction,  how  exercised  as  against,  1291. 
legacy  Upsing  to,  [1848—1649],  1650,  1651. 
Limitations,  Statutes  of,  not  applicable  to,  398. 
petition  of  right  to,  396—398.     See  Pktition  of  Rzoht. 
Prescription  Act,  not  bound  by,  398. 
prohibition,  entitled  to  claim,  at  any  stage,  821. 
redemption  by,  on  forfeiture  and  escheat,  1910,  1935. 
refunding  by,  1651,  1662. 
relief  when  granted  against,  396 — 398. 
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snrety  paying  debt  dne  to,  rights  of,  1420. 

Treasury  Solicitor,  and  Assistant  Paymaster,  transfer  to,  as  *»*w^»*—  lor, 
[1646,  1647],  1660. 
aooount  ag^ainst,  having  admuiistered,  [1648]. 
vesting  order,  as  against,  1227,  1255. 
visitorial  jurisdiction  of,  1293. 

CURTESY  (TENANT  BY),  905,  916,  927,  1820,  1824,  1832. 
charged  with  interest,  [2075]. 

CUSTODY, 

discharge  of  prisoner  from,  443,  [471—474],  475,  476,  855. 

CUSTODY  OF  rNTANT,  [1038—1041],  1041—1046.    See  Lnrin. 
appeal  from  order  as  to,  852. 

CUSTOM, 

award  as  to,  412. 

copyholders,  for  lord  to  grant  waste  with  consent  of,  601. 

copyholds,  to  work  mines  under,  581. 

dealing,  of,  1369,  1375,  1388. 

issues  as  to,  [882]. 

partnership,  of,  effect  of,  on  accounts,  2175,  2189. 

recreation,  as  to  right  of,  602. 

Stock  Exchange,  of,  2361,  2362.    See  Stock  Exchakob. 

tenant,  for,  to  sell  suilace  flints,  581. 

trade,  of,  rule  against  tacking  of  further  advances  not  affected  by,  21  IS. 

trading,  of,  followed,  in  taking  account  in  partnership  aotion,  2175,  2189. 

CUSTOM  HOUSE, 

agents,  persons  acting  as,  not  restrained  as  infringers,  643. 

CUSTOMARY  HEIR, 

inquiry  as  to,  [1122, 1894]. 
issue  as  to,  [878]. 

CUSTOMERS, 

discovery  of  names  and  addresses  of,  order  for,  [661]. 
injunction  against  applying  to,  [698],  697. 

CY-FRtS,  1291—1293,  [1880],  1342.    See  Ohabctt. 


DAMAGES, 

acceptance  of  sum  for,  by  consent,  [820]. 
assessed  at  the  hearing,  [520]. 

under  undertaking,  522. 
injunction  not  granted  where  damages  adequate  remedy,  526. 
inquiry  as  to,  after  judgment,  [819]. 

after  writ  of  tie  exeat,  [516]. 
ancient  lights,  from  obstructing,  [667],  569,  570. 

directed,  though  injunction,  refused,  570. 
costs  of,  258,  [620]. 
detention  of  furniture,  from,  [169]. 
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injnnotion,  in  action  for,  [619],  528,  [667]. 
when  ref  Qsedy  570. 

interlooutory  injonotion,  occasioned  hy,  under  plaintiff's  undertaking, 
[619]. 

mesne  profits,  in  nature  of,  [169]. 

misrepresentation  in  prospectus,  by  reason  of,  [8883]. 

nuisance,  caused  by,  [606,  607],  615. 

patent,  from  infringement  of,  [668],  664. 
discovery  in  aid  of,  665. 

road,  from  obstructing,  [686]. 

specific  performance,  in  action  for,  [8807,  8887,  8871,  8878],  2289. 

stable,  from  nuisance  caused  by,  607. 

undertaking,  under,  [619]. 

wall,  from  wrongful  building  of,  [703]. 

water,  from  interference  with,  [698]. 
from  pollution  of,  [618]. 

wrongful  use  of  process  of  Court,  in  respect  of,  476. 
issues  as  to,  [380],  381. 

judgment,  leave  to  enter,  for  amount  to  be  certified  on  inquiry,  [169]. 
jurisdiction  to  grant,  and  mandatory  injunction,  528 — 530. 
liquidated,  or  penalty,  539,  2257. 
Lord  Cairns'  Act,  under,  528,  570. 
loss  of  title  deeds,  by,  2299. 

married  woman,  recovered  by,  are  separate  property,  887,  888,  917. 
measure  of,  by  breach  of  agreement  to  assign  lease,  2222,  2278. 

injnnotion  to  restrain  sale  of  shares,  by,  522. 
minerals,  by  working,  [546].    See  MxsBa. 
motion,  given  on,  in  specific  performance  action,  if  not  given  by  judgment, 

2226. 
nuisance,  in  oases  of,  where  actual  and  permanent  damage,  611,  620,  621. 
obstruction  of  road,  by,  [686]. 
payment  of,  assessed  at  trial,  [667]. 
receiver,  appointment  of,  not  lost  by,  529,  778. 
security  for,  on  injunction  against  waste,  [545]. 
shares,  in  case  of  false  issue  of  certificate  of,  2310. 
specific  performance  actions,  granted  in,  2222,  2225,  2226,  [8870]. 
sum  certain  to  be  paid  for,  [680]. 
trade-mark,  in  action  for  infringement  of,  635,  636. 
undertaking  as  to,  [618],  521—523,  [789,  764]. 

by  claimant,  [469]. 

by  company,  522. 

by  person  out  of  jurisdiction,  522. 

continuing,  [740]. 

inquiry  under,  [619]. 

interpleader,  by  pUuntiff  in,  505,  506. 

mode  of  assessing  damages  under,  522. 

fte  exeaif  on  application  for,  [616],  517. 

offer  to  accept  sum  under,  [680]. 
Vendor  and  Purchaser  Act,  awarded  under,  [8806]. 

X>ANGEBOUS  TRADE  OR  OCCUPATION, 
injunction  against,  [608],  612. 
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DATING, 

jadgment  or  order,  190. 

DAUGHTER, 

iBsae  as  to,  [879]. 

DAT, 

oanae,  to  show,  against  jndgment,  922,  [078—081],  982—984,  [1808]. 
costs  of,  [45],  48,  [188],  139,  1108. 

DEALINGS  AND  TRANSACTIONS.    See  Aooomrr ;  Pabzhsbsiixp. 
aoconnt  of,  against  agent,  [1871—1874],  1374-— 1379. 
against  soUcitor,  [1098,  1009],  1100,  1101. 
trust  funds,  with,  inquiries  as  to,  [1110—1194,  1140—1146]. 

DEATH, 

abatement,  none  by,  if  cause  of  action  surviyes,  115,  116. 
evidence  of,  by  certificate,  157. 

forms  of  entering  certificate  of,  [148]. 

probate  or  letters  of  administration  not  CTldence  of,  155. 
inquiries  as  to,  [1668]. 
presumption  of,  declared,  [1600,  1666]. 

cestui  que  vie  declared  to  be  deemed  dead  under  6  Anne,  c.  18,  [1788]* 

preliminary  inquiries,  [1668]. 

when  death  will  be  presumed,  1655,  1656. 

DS  BENE  ESSE, 

eyidence,  entering,  in  judgment,  151. 

eyidence,  taking,  practice  as  to,  106. 

order  to  take  evidence  of  aged  witness,  before  examiner,  [100],  106. 

DEBENTURES, 

accounts  in  debenture-holders'  action,  [2028, 8086, 9080, 9089],  2035—2041. 

oosts  where  assets  insufficient,  2040. 

distingfuishing  between  capital  and  income,  [9096]. 
apportionment  of  funds  amount  holders  of,  [2097]. 
Bills  of  Sale  Acts,  exempted  from,  2019. 
blank,  in,  declaration  as  to  rights  of  holders  of,  [9068]. 
charity,  validity  of  gift  of  debentures  in  favour  of,  1347. 
costs  of  action  as  to,  1952. 
debenture  stock,  2035,  2036. 

declarations  as  to  rights  and  priorities,  [2098—9089],  2039. 
directors,  issued  to,  2035. 
equitable  mortgagee  of,  sale  at  suit  of,  [2048]. 
floating  security,  debenture  taking  effect  as,  2037,  2038,  2040. 
inquiry  as  to  debentures  issued,  [2093,  2026]. 

as  to  other  incumbrances,  [2028,  2027]. 

and  property  comprised  therein,  [2023,  2026,  2081,  9089]. 
investments  by  trustees  upon,  1181 — 1183,  2041. 
irregularity  in  issue  of,  effect  of,  2037,  2038. 
issue  of,  at  discount,  2036. 

judgment  creditors,  debenture  holders  entitled  to  stand  as,  [9096]. 
Lloyd's  bonds,  priority  and  effect  of,  [2028],  2040. 
modification  of  rights  of  holders  by  resolution  of  majority,  2038. 
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DEBENTUKES— «o»^ffif^<;. 

Mortgage  Debenture  Acts,  under,  2041. 

past  debt,  to  secnre,  2036. 

payment  bj  liquidators  of  company,  [2026]. 

preferential  payments  taking  precedence  of,  2040. 

priority  of,  [808S,  2028],  2036,  2038. 

inquiry  as  to,  [2028]. 

sets  of,  sealed  on  same  day,  2101. 

title  deeds,  lost  by  not  obtaining,  2103. 
realization  and  getting  in  of  property  comprised  in,  [2026,  2029]. 
receiver  or  manager,  appointment  of ,  [768,  770],  781,  787—789,  808,  [2024, 
2025].    See  Reoeivbb. 

with  liberty  to  take  further  proceedings,  [2025]. 

with  undertaking  by  plaintiff  to  be  answerable,  [2024]. 
registration  of,  2035. 

under  Ck)mpanies  Act,  1900.  .[2033],  2034. 
extension  of  time  for,  [2613,  2614]. 
rectification  of,  [2614]. 
remedies  ayailable  to  debenture  holders,  2038,  2039. 
sale  by  Court  on  application  of  debenture  holders,  339,  [2048]. 
sheriff  to  pay  money  to  receiver  for,  as  against  execution  creditor,  [2029], 

2038. 
trust  or  '*  covering'*  deed,  declarations,  &c.  in  reference  to,  [2024,  2026]. 
uncalled  capital,  comprising,  2036. 

exoludhig,  [2080]. 
winding-up  <nder,  declaration  as  to  effect  of,  on  right  to  realization,  [2089]. 

DS  BONIS  ECCLESIA8TICIS, 
writ  of  sequestration,  431,  455. 

DEBT.    See  Obbditob's  Acnov. 

account,  &c.  of,  in  creditor's  action,  [1890—1804],  1432,  1433.    See  Gbedi- 

tqb's  Acnov. 
action  of,  for  non-payment  of  rentoharge,  2120. 
admission  of,  [1892,  1893],  1417,  1418,  [1900]. 
affidavit  of,  by  claimant  in  creditor>B  action,  1431. 
allowance  or  disallowance  of,  [1429,  1430],  1431—1443.    See  Gbeditob's 

AcTzoir. 
apportionment  of,  where  assets  deficient,  [1460,  1461]. 
appropriation  of  payments,  1133,  1368,  1369. 
assignment  of,  503,  1908,  2001.    See  Chose  ts  Acnov. 
attachment  of,  [486],  486 — 191.    See  Att^obmxbt. 
charge  of,  on  real  estate  of  testator,  1424,  1538,  1544. 
oomposttian  of,  Ubertj  to  executor  to  accept,  [1666],  1567. 
contingent,  inquiry  as  to,  1525,  1526. 
dilapidations,  for,  rank  of,  in  administration,  1432. 
disputed,  issue  as  to,  372. 
dividend  on,  to  be  paid,  [1468]. 
election  between,  and  legacy,  1596* 
executor,  by,  extinguishment  of,  1567,  1568. 
extinguishment  of,  by  discharge  from  arrest,  IS 08. 
gaming,  bill  of  exchange  for,  dealing  with,  restrained,  728. 

proof  for,  in  administration  action,  14u3. 
getting  in,  duty  of  executor  as  to,  1566. 
inteieet  on,  1386,  1387,  1425,  1426,  [1443],  1458.     See  Ihtbbbst. 
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judgment  creditor,  rights  of,   1907,   1908,  2068—2074.      8i$  JxmmBt 

Cbeditob. 
judgment  in  default  of  pleading  in  action  of  debt,  [170]. 
legacy  of,  to  debtor,  1619. 

Limitations,  Statute  of,  when  a  bar  to,  1436^1443.    See  LooxASioiiiB. 
locality  of,  1401. 

married  woman,  of,  separate  property  when  bound  by,  893,  894,  916,  917. 
marshalling   assets    for    payment   of,    [1668—1671],    1672—1675.     8if 

Masshauino. 
notice  of  claims  to,  interpleader  in  case  of,  505. 
order  of  administration  for  payment  of,  1672,  1673. 
order  of  payment  of,  1419 — 1421. 
partnership,  of,  2193  et  seq.    See  Pabtnbbship. 

reoeiyer  to  get  in  debts  of,  [768],  778. 
payment  of,  ordered,  [1443 — 1457],  1469  ei  seq.     See  Cxbditob^b  Acmoer. 

on  admission  of  assets,  [1392]. 
priority  of,  1419—1423,  1461,  1466. 
proof  of,  in  creditor's  action,  [1429,  1460],  1481—1443.    See  Gbeddob*! 

Action. 
real  estate,  interest'  in,  declared  subject  to  testator's  debts,  [1657]. 
receiver  directed  to  pay  or  recover,  749,  [753,  754,  759],  778. 
release,  voluntary,  of,  effect  of,  1422. 

retainer  of,  by  executor,  [1529],  1630 — 1532.    See  Ezegutob. 
satisfaction  of,  by  legacy,  [1596],  1603. 
separate  estate,  binding  on,  891,  901. 
specialty,  breach  of  trust,  when,  1135. 

and  simple  contract,  rank  equally,  1421,  1675. 
subsequent  interest,  [1448],  1457,  1458. 
tacldng  of,  to  mortgage  of  realty,  2115,  2116. 
voluntary  covenant,  on,  1422. 

DEBTORS  ACT,  1869.. 440— 443,  446. 

attachment  under,  against  solicitor  for  not  paying  balance,  [815],  316, 

[1103],  1108. 
against  trustee,  [440]. 
bankruptcy  when  a  protection  from  arrest  under,  434,  435. 
committal  for  six  weeks  under  s.  5.  .446. 
contempt,  power  of  committal  for,  not  affected  by,  443,  466. 
costs,  committal  for  non-payment  of,  [314], 
Grown  debts,  Act  does  not  apply  to,  443. 
default  by  trustee  ordered  to  pay  money,  [440],  475,  1167. 
discharge  of  prisoner  under,  [472,  473],  475. 
inability  to  pay,  defence  of,  under  Act  of  1878.  .442,  475. 
instalments,  payment  by,  ordered,  [438]. 
jurisdiction  under,  when  and  how  exercised,  440 — 443,  446. 
non-payment  of  taxed  costs,  [814]. 

orders  under,  enforcing  payment  by  attachment  or  committal,  [488,  410]. 
sequestration  under,  452. 

solicitor,  when  liable  to  attachment  under,  442,  [1104],  1108. 
writ  of  ne  exeat,  subject  to  provisions  of,  516. 

DECEIT.    /S^Fbjlud;  Mibbefbesentation. 
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DEBTOBS  ACT,.  1878.. 443,  475. 

diBcretioii  under,  exerdae  of,  reviewed  on  appeal,  443. 

BSGLARATION, 

deoeaaed  person,  of,  when  admissible  in  eyidence,  152,  153. 
nationality,  of,  157. 

DECLARATION  OF  RIGHT, 

as  to  future  contingent  and  merelj  legal  rights,  166. 

as  to  merely  leg^  right,  166. 

between  co-defendants,  165,  166. 

in  judgments,  165,  166. 

injunction,  where  relief  by,  refused,  166 . 

legal  estate  held  to  pass  by,  2306. 

may  be  made  on  petition,  motion,  or  summons,  165,  389. 

may  be  made  without  administering  consequential  relief,  166. 

practice  as  to,  altered  by  Judicature  Act,  165,  166. 

veotifioation,  of,  indorsed  on  settlement,  [1708 — 1713],  1714. 

in  partieolar  oaaai — 

abatement  and  apportionment,  as  to,  [1617,  1642,  1648,  1644}. 
abatement  from  purchase-money,  as  to  right  to,  [2259,  2260]. 
abaolute  conveyance,  of  right  to,  [981,  2042,  2043]. 
aooomfl  atated  to  stand,  with  leave  to  surcharge  and  falsify,  [1379]. 
to  be  opened,  [1881]. 
to  be  treated  as  settled,  [41]. 
accumulation  of  income,  as  to,  [1598,  1699,  1649]. 

tmat  for  purpose  involving,  declared  invalid,  [1598]. 
ademption  and  satisfaction  of  bequests,  as  to,  [1596,  1597,  1616]. 
administrator,  of  right  of,  to  retain  debt,  [1529]. 
adoption  of  accounts  and  proceedings,  as  to,  [984]. 
advancementa,  aa  to,  [1597,  1783,  1734]. 
advowaon,  as  to  right  to  partition  of,  [1887]. 
after-acquired  property,  as  to  agreement  for  settlement  of,  [1706]. 
agent  accountable  for  profits,  as  to,  [1872]. 
agreement,  declared  binding,  [1694,  2206,  2238,  2272]. 
provided  good  title  can  be  made,  [2226]. 

to  be  spedficaUy  performed,  [968,  1694,  1695,  1716,  2041,  220S, 
2207,  2281]. 
allowance  of  remuneration  for  managing  farm,  as  to,  [1559]. 
aUowances,  as  to,  of  sums  in  account,  [1853, 1872,  1676],  2202. 
annual  charges,  as  to  keeping  down,  [1756]. 
annuitant,  as  to  right  of,  under  gn^nt,  [2116—2118]. 
annuity,  charged  on  property  of  testator,  as  to  payment  of,  [1387, 
1688]. 
declared  only  for  life  and  from  end  of  accumulation  period,  [1682]. 
enforcing  agreement  to  grant,  [2282]. 
fund,  to  form  part  of  residue,  [1626]. 
payable  during  widowhood,  as  to,  [1628]. 

payable  rateably  out  of  income  of  real  and  personal  estate,  [1649]. 
raiseable  by  sale  or  mortgage,  as  to,  [1179,  1683]. 
redemption  of,  as  to  right  of,  [2116]. 
appointed  estate,  as  to  peraons  to  administer,  [1733]. 
appointment,  aetting  aaide,  aa  fraud  on  power,  [1742]. 
document  effectual  aa,  [1741],  1742. 
will  effectual  aa,  [1595,  1738,  1741]. 
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DECLARATION  OF  BiaHT— «ofi<mM^. 
in  partionlar  e%M%—€wit\nued. 

apportionment  of  capital  and  income,  as  to  mode  of,  [1679, 1686]. 

legal  and  equitable  assets,  as  to,  1671. 
appropriated  fond  to  sink  into  residae,  [1606]. 
appropriation,  as  to  right  of,  bj  secured  creditor  of  inaolTent  eaUie, 

[1628], 
appropriation  of  funds  to  meet  bills  of  exchange,  [2385]. 
assets  of  partnership,  as  to  property  forming,  [8166],  2167. 
assignment,  as  to  defendants  being  bound  to  aooept,  [8947]. 
balances,  as  to,  left  with  banker  of  executors,  [1159]. 
bankruptcy,  as  to  inyalidity  of  limitations  over  on,  [1706]. 
benefice,  as  to  right  to  nominate  clerk  to,  [610]. 
bill  of  exchange,  as  to  amount  due  on,  [896]. 
bona  vacantia,  that  Grown  entitied  to,  [1646,  1647]. 
bonuses,  of  contractors'  rights  to,  [1353]. 
breach  of  trust,  as  to  liabiHty  for,  [1184,  1148,  1143,  1144, 1146]. 

as  to  income  of  fund  replaced  bj  representatiyes,  [1144]. 
building,  as  to  sale  of  land  for,  bj  auction,  [1763]. 
building  society,  as  to  rights  and  liabilities  of  members  of,  [8183, 81SS]. 
burial  fees,  as  to  right  to,  [8369]. 
business,  profits  of,  declared  to  be  income,  [1686]. 
calls  on  shares,  as  to  liability  to  pay,  [8857,  8858]. 

as  to  raising,  [1587]. 
canal  proprietors,  as  to  water  rights  of,  [593]. 
capital  and  income,  as  between,  [1679—1681, 1686]. 
chapel,  as  to  right  to  officiate  in,  [788]. 
charge,  of,  [981,  1869,  8048,  8045—8048,  8064]. 

equitable,  [1869,  8045—8048]. 

in  favour  of  debenture  holders,  [8088 — 8086]. 

in  favour  of  judgment  creditor,  [8064]. 

in  favour  of  soHcitor,  [1087—1091]. 

kept  alive  notwithstanding  form  of  reconvejranoe,  [1908]. 

maintenance  of  infant,  for,  [1004]. 

on  proceeds  of  sale  of  coffee,  [8365]. 
charity,  gift  to,  declared  good,  [1884]. 

declared  void,  [1329,  1880,  1388]. 
pfv  tan(o,  [1389]. 

fund  to  be  applied  for  purposes  of,  [1331]. 

legacies  to,  to  abate,  [1385].  , 

property  of,  as  to  right  to  sell,  [1818]. 
as  to  mode  of  letting,  [1881,  1883]. 

rights  of  person  claiming  against,  barred  by  statute,  [1383]. 

trust  for,  declared,  [1883]. 
Charity  Commissioners,  of  right  to  sell  without  consent  of,  [1313]. 
children,  as  to  illegitimacy  of,  [8309]. 
dass,  of  rights  of,  to  take,  [1594,  1595,  1597]. 
dear  residae,  as  to  distribution  of,  [1680]. 
coal,  as  to  rents  of  seam  of,  [546]. 
co-defendants,  as  between,  [1356]. 
colonial  estate,  as  to  management  of,  [811]. 
common,  of  right  of,  [598,  599]. 
company,  covenants  by,  binding  on  new  company,  [8881]. 
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DECLARATION  OF  RIGHT-«w/tn««f. 
in  partioular  oaMi—Mfi^iiiM^. 

oompanj,  transfer  of  assets  and  business  by,  as  to,  [709]. 
compensation  or  abatement,  as  to,  in  speoifio  performanoe  action, 

[8259,  9980]. 
compromise,  as  to  enforcement  of  agreement  for,  [9994]. 
consolidation  of  mortgages,  as  to,  [9089,  9084]. 
contempt  of  Court,  as  to,  by  absconding  with  infant,  [1068]. 
contingent  legacies,  as  to  income  of  fond  set  apart  to  meet,  [1879]. 
contingent  remainder,  of  title  to,  [9986]. 
contract,  setting  aside,  for  misrepresentation,  [9S98,  9898]. 

for  soneptitioiis  dealings  with  agent,  [9888]. 
contractor,  as  to  rights  of,  under  contract,  1353. 
contribution,  as  to,  as  between  eettuis  que  trust,  [1148]. 
contribution,  as  to,  as  between  parties  liable,  [1148,  2188,  9189,  9141, 
9148]. 

debts,  for  payment  of,  [1809—1811,  1888,  1889,  1870]. 

tenant  for  life,  by,  to  fines,  &c.,  [1778,  1778]. 
oonveyance,  as  to  execution  of,  to  cany  into  effect  articles  of  separation, 
[968]. 

as  to  right  of  purchaser  to,  [1904]. 
conveyance  destroyed  by  settlor,  as  to  terms  of,  [9807]. 

in  fraud  of  creditors,  declared  void,  [9846—4^47]. 
copyholds  comprised  in  security,  as  to,  [1989]. 

copyholds,  as  to  fines  on,  snd  right  of  admission  to,  [1778,  9889,  9870]. 
costs,  as  to  charge  of,  [948,  478,  9984]. 

as  to  liabiUty  to  pay,  [1104, 1988]. 

as  to  payment  of,  [1859, 1880, 1887]. 

as  to  right  to  be  indemnified  against,  [9141]. 

of  attempted  sale  under  Settled  Land  Act,  as  to,  [1887]. 

of  inquiry  as  to  sale  at  alleged  insufficient  price,  as  to,  [1988]. 
corenant,  of  breach  of,  [704]. 
creditor,  of  rights  of  mortgagee  as,  [1998]. 
creditors,  deeds  declared  fraudulent  as  against,  [9345—9847]. 
criminal  prosecution,  as  to  deed  executed  for  purpose  of  stifling,  [9885]. 
Crown,  of  title  of,  [1846,  1847]. 
customary  right  to  nominate  to  benefice,  as  to,  [791]. 
damages,  as  to  right  to,  in  specific  performance  action,  [9979]. 
death,  as  to  presumption  of,  [1800, 1855]. 
debenture  holders,  as  to  rights  and  priorities  of,  [9098—9089]. 
debt  declared  duurgeable  on  estate,  [898,  897]. 

payable  out  of  realty,  [1885,  1858]. 

zEteably  out  cf  pure  and  impure  personalty,  [1880,  1884^  1587, 
1847]. 
debts,  as  to  contribution  to,  by  specnfic  legatees  and  derisees,  [1809, 

1810, 1888—1870]. 
deed  dedlazed  roid,  [9819,  9845]. 

to  be  security  only  for  amount  due,  [1098,  1099, 1880]. 
defect  in  execution  of  power,  supplying,  [1741]. 
deftdenoy,  as  to  raisbig,  by  sale  or  mortgage,  [1888]. 
deficiency  of  annuities  charged  on  realty  to  be  made  good  out  of  corput, 

[1888]. 
demonstratiTe  legacies,  as  to,  [1817]. 
deterioration  in  nature  of  waste,  of  liability  for,  [1581]. 
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difientailing  deed,  of  title  under,  to  past  and  fntnre  rents  and  pectonal 

estate  to  be  inyested,  [1786]. 
dividends,  as  to  liability  for,  with  compomid  inteirest,  [1190]. 
domicile,  as  to,  [1679]. 
donatio  mortii  eautd,  as  to  yalidily  of,  [1617]. 
doable  contingency,  of  failore  of  devise  on,  [1600]. 
ecclesiastioal  property,  as  to  dealing  with,  [1776, 1778]. 
election,  as  to,  for  benefit  of  infant,  [1870]. 
election,  as  to  liability  and  mode  of  making,  [1688 — 1681]. 
enjoyment  in  specie,  as  to  right  to,  [1682]. 
equitable  lien  or  charge,  of,  [9042—2040]. 
equitable  mortgagee,  of  righto  of,  [1269, 1270,  2042,  2046-2M8, 


equity  to  settlement,  as  to,  [940]. 

establishing  conveyance  fraudulently  destroyed,  [2807]. 

execution  of  works,  as  to,  [1368]. 

executors,  as  to  special  remuneration  to,  [1669]. 

executory  settiements,  as  to  carrying  out  of,  [1716, 1719 — ^1781]. 

exoneration,  as  to  right  of,  [1669,  2088]. 

family  arrangement,  as  to,  [1696]. 

farm,  that  vendor  bound  to  keep,  in  state  of  cultivatian,  [2245]. 

fines  to  building  society,  as  to  liability  to  pay,  [2128]. 

first  charge,  of  right  of  receiver  and  manager  to,  [77]. 

fixtures,  as  to,  [648]. 

foreign  guardian,  as  to  rights  of,  [1039]. 

foreign  law,  as  to  rights  and  liabilities  under,  [1681]. 

foreign  securities,  as  to  continuance  of,  [1666]. 

forfeiture  of  lease,  oonsequent  on,  [2861]. 

of  legacy,  [1601]. 

of  life  estate,  as  to,  [1768], 
forged  transfers,  as  to  invalidity  of,  [2808]. 
fraudulent  transactions,  setting  aside,  [1742,  1961,  2812,  2817, 

2346,2346]. 
freight  and  earnings,  as  to  liability  of,  for  disbursements,  [602]. 
general  devises  and  bequests,  declarations  relating  tOy  [1694 — 1601]. 
glebe  lands,  as  to  erection  of  buildings  on,  [2440]. 
glebe  lands,  as  to  right  to  charge  on,  [2118]. 
government  annuity,  of  right  to  receive,  1631. 
ground  rents,  declared  to  be  personalty  and  not  to  be  sold,  [1022]. 
guaranty,  as  to  construction  of,  [2141]. 
heir,  as  to  right  of,  to  have  purchase  completed,  1561 » 

declared  entitied,  [1832]. 

declared  trustee,  [1202, 1261]. 

purchaser,  becoming,  to  hold  discharged  from  oreditocs' 
[848]. 
heirlooms,  as  to  executory  trust  of,  [1616]. 
highway,  that  local  board  not  entitled  to  obstmct,  [688]. 
hotchpot,  as  to  bringiog  sums  into,  [1788, 1784]. 
house  fit  for  habitation,  as  to  completion  of,  [2272]. 
illegitimacy,  of,  [2309]. 
impropriety  of  proceedings,  as  to,  [1106]. 
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improprietj  of  sale,  of  result  of,  [1968]. 

indosure  of  waste  lands,  of  oommoners'  right  to  preyent,  [698]. 

inoome,  profits  of  bnsiiiees  dedazed  to  be,  [1686J. 

inoompetenoy,  of,  to  pnzohase  by  reason  of  fiduoiary  relation,  [2880]. 

inciunbranoers  on  shares,  as  to  priority  of,  [1489]. 

inoombnuioen,  of  right  of,  as  to  properly  irandulently  omitted,  [1961]. 

inoumbrances,  that  lands  freed  from,  under  Conyeyancing  Act,  1881, 

s.  6,  [1914]. 
indemnity,  of  right  to,  [1168, 1897,  8141,  9148,  8160,  8857-8860]. 
infant,  as  to  custody  and  control  of,  [1089]. 

as  to  religious  education  of,  [1089]. 

as  to  rights  of,  to  aooumulationa  of  income,  [1008,  1004,  1006, 
1081]. 

as  to  rights  of,  to  share  in  business,  [8801]. 

declared  trustee,  [981, 1861,  1868, 1864,  1867, 1869]. 

election  to  take  under  will,  for  benefit  of,  [1870, 1589]. 

judgment  not  binding  on,  [964]. 

offer  for  benefit  of,  [980]. 

postponement  of  sale  for  benefit  of,  [1088]. 

residue  held  in  trust  for,  [1801]. 
injunction,  of  right  to,  to  restrain  running  of  trains,  TOO. 
insolTenoy,  of  rights  of  parties  ooziBequent  on  another's,  [1181]. 
insufficient  security,  as  to  apportionment  of  money  recorered  on,  [1686]. 
insurance,  of  right  to  reoeiye  amount  of,  [8140]. 
interest,  as  to  charging  tenant  for  life  with,  [8075]. 
interest,  as  to  charging  trustees  or  executors  with,  [1180, 1159],  1160. 
interest  at  6  p.  c,  as  to  charging,  [8117]. 
interest,  compound,  as  to  charging,  [1776]. 
interest  on  advances,  as  to  charging,  [1784]. 
intestacy,  of,  [1596, 1647]. 

Intestates'  Estates  Act,  1890,  as  to  widow's  charge  under,  [1548]. 
inTQstment,  as  to  impropriety  of,  [1141, 1148, 1144]. 

less  sum,  improper  investment  declared  good  for,  [1144]. 
Jewels,  as  to  right  to,  [1615]. 
joint  and  several  liabiHty,  of,  [1696,  8888]. 
joint  tenancy,  as  to  creation  of,  [1741]. 
joint  tenancy,  as  to  severance  of,  [8840]. 
jointure,  equitable,  of  plaintiff's  right  to,  [960]. 
judgment  creditors,  debenture  holders  entitled  to  stand  as,  [8085]. 
judicial  separation,  as  to  effect  of  decree  for,  [966]. 
land,  as  to  right  of  railway  company  to  take,  [699],  700. 
land  adjoining  ohurdhyard,  as  to,  [tt68]. 
lapse  of  devise  or  bequest,  as  to,  [1594]. 
larch  plantations,  as  to  proceeds  of,  [1754]. 
lease,  as  to  agreement  for,  [1888]. 

as  to  invsUdity  of,  [1888]. 

as  to  tenns  of,  [8867,  8871,  8878, 8874]. 

defendant  declared  trustee  for  purpose  of  granting,  [1864]. 
leaseholds,  as  to  vesting  of,  in  trustees  for  legatee,  [1614]. 
legacy,  as  to  abatement  of,  [1648-'1644]. 

as  to  marshalling  in  favour  of,  [1668, 1671]. 
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legacy,  as  to  raising,  1470,  [1647]. 

as  to  right  to,  [1670]. 

as  to  validity,  lapse,  waiver  of,  &o.,  [1594—1601]. 

legacies  not  entitled  to  priority  over  annuities,  [164S]. 

legatee  not  entitled  to  accept  part  only,  [1616]. 
level  crossing  over  railway,  of  right  to  use,  [M7]» 
lien,  of,  for  advances  to  executor,  [1146]. 

for  expenditure  on  land,  [9064]. 

on  proceeds  of  iftale,  until  breach  of  trust  niade  good,  [114tf]. 

partnership,  on.  share  in,  [2201]. 

partnership  property,  on,  for  assets  employed  in  business,  [1160], 

policy  of  assurance,  on,  [2056] « 

PubUc  Health  Act,  under,  [2067,  2056]. 

purchaser,  of,  for  deposit,  [2249]. 

reversion,  on,  [2064]. 

solicitor,  of,  on  property  recovered  or  preserved,  [1067—1061]. 

vendor,  of,  for  unpaid  purchase-money,  [2200,  2291]. 
limitation,  as  to  failure  of,  for  want  of  words  of  inheritance,  [1716]. 
Lloyd's  bonds,,  of  rights  of  holders  of,  [2026]. 
lost  settlement,  establishing,  from  draft,  [2296,  2607]. 

plroperty  declared  subject  to  trusts  of,  [2296]. 
lunatic,  as  to  sum  advanced  for,  [17S2]. 

maintenance  and  fortune  of  infant,  as  to,  [1004,  1006, 1021, 1466]. 
management  of  colonial  estate,  as  to,  [812]. 
mansion-house,  as  to  raising  sum  for  rebuilding,  [1762]. 
marital  rights,  deed  declared  a  fraud  on,  [2644]. 
market,  of  right  to,  [602]. 

marriage  articles,  as  to  carrying  out,  [1704,  1705, 1716]. 
marriage,  as  to  invalidity  of,  [1706]. 

marriage  dedared  void  and  property  vested  in  Grown,  [1646]. 
marriage  of  infant,  as  to  propriety  of,  [1066]. 
married  woman,  as  to  absolute  tiUe  of,  on  releasing  power,  [1748]. 
as  to  indebtedness  of,  [696]. 
of  charges  on  property  of,  [696]. 
of  rights  of,  after  judicial  separation,  [966]. 
married  woman  trustee,  as  to  incapacity  of,  to  convey,  [912]. 
marshalling  assets,  as  to  right  and  mode  of,  [1666 — 1671]. 
marshalling  securities,  as  to  right  and  mode  of,  [2067—2090]. 
minerals,  as  to  rights  of  successive  tenants  for  life  of,  [1760]. 
mines,  as  to  liabilily  for  wrongful  working  of,  [676]. 
minister  disentitied  to  officiate,  as  to,  [722]. 
misrepresentation  in  proepectus  or  by  promoters  of  compaiiy,  of 

consequent  on,  [2826,  2826]. 
missing  instroment,  as  to  contents  of,  [2296]. 
mistake,  that  deed  executed  or  prepared  by,  [1704, 1710, 1712, 
modification,  agreement  binding,  subject  to,  [2262]. 
mortgage,  as  to  premises  to  be  included  in,  [1961]. 
mortgage  to  stand  as  security  only  for  what  actually  dus^  [1066, 

2117,  2842]. 
mortgagee,  of  right  of,  against  several  defendants,  [1864]. 
mortgagee,  of  right  of,  to  have  absolute  conveyance,  [1929, 1991] 
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mortgagee,  of  right  of,  to  payment  out  of  aesetB,  [1921,  1988]. 
mntilatioii,  that  Talidity  of  deed  not  affected  by,  [8808]. 
neglect  to  give  notice,  as  to  damag^e  by,  [8096]. 
negligence,  as  to  liability  of  vendor  for,  [8846]. 
new  company,  of  liability  of,  to  covenants  by  old  company,  [8881]. 
next  of  kin,  as  to  right  of,  [1696]. 
notice,  as  to  priority  by,  [8098,  8006]. 
objection  of  purchaser,  as  to  invalidity  of,  [8866]. 
order  of  Court,  as  to  inoambranoen  being  bound  by,  [1904]. 
**  outgoings,"  as  to  construction  of,  [1760]. 
oyster  fishery,  of  right  to,  [740], 

parliamentary  deposit,  as  to  application  of,  [8478,  8479]. 
particulars  of  trust  funds,  as  to,  [1696]. 

partition  action,  in,  as  to  rights  of  parties,  [986,  1868,  1869,  1869, 
1888]. 

parties  to,  declared  trustees,  [1866, 1867]. 
partner,  deceased,  as  to  liability  of  estate  of,  [8191]. 
partners,  as  to  liability  of,  for  defalcations  of  co-partner,  [1146]. 
partnership,  as  to  validity  of,  and  rights  under,  [8169—8161,  8170], 
2173,  [8184,  8186],  2187,  [8800-8808]. 

as  to  dissolution  of,  [8161,  8168]. 

as  to  mortgage  by  partner  to  secure  partnership  debts,  [8188]. 

as  to  property  of,  [8166],  2167. 

as  to  right  to  return  of  premium,  [8170]. 

realty  of,  to  be  deemed  personalty,  [8808]. 
pasture,  of  right  to  conmion  of,  [698,  699]. 
person  meant,  as  to,  [1694]. 

personal  liaUUty  of  trustee,  as  to,  [1184,  1148, 1143,  1160]. 
personal  security,  as  to  right  of  trustees  to  advance  money  on,  [1178]. 
plate  and  jewels,  as  to  person  entitled  to,  [1618]. 
portions,  as  to,  [1780, 1781]. 

as  to  insertion  of  power  for  charging,  in  settlement,  [1780]. 
postponement  of  sale  of  realty,  as  to,  [1088]. 
power,  as  to  will  operating  as  execution  of,  [1696,  1788,  1741]. 

pre-emption,  of  right  of,  [1660].  V.^-^ : r 

preference  of  creditors,  as  to,  [1608]. 

prejudice,  without,  to  other  questions,  [1696, 1697, 1704]. 

presentation,  as  to  right  of,  [781,  1888]. 

presumption  of  death,  of,  [1600,  1666]. 

priorities  of  incumbrancers,  as  to,  [1488,  8086,  8088,  8098—8096]. 

priority,  of,  in  admimstratiou  actions,  [1498]. 

proceedings,  as  to  impropriety  of,  after  specified  time,  [1106]. 

profits,  as  to  mode  of  division  of,  [8186]. 

apportioning,  between  corpus  and  income,  [8808]. 

of  right  to  accoimt  of,  [8801]. 
promissory  note,  as  to  instalments  payable  under,  [8046]. 
proof,  of  right  to,  in  respect  of  loss  by  election,  [1691]. 
property  fraudulently  omitted  from  security,  as  to,  [1961]. 
protector  of  settlement,  as  to,  [1784]. 

Public  Health  Act,  under,  of  diarge  for  expenses,  [8066,  8067]. 
public  right  of  way,  as  to,  [W]. 
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purchase  of  rtal  estate,  as  to  inyestment  in,  [17SI]. 

purohaser,  as  to  inyalidity  of  pnrohaae  hy,  in  fiduciazy  relataoo,  [M0| 

8821]. 
purohaser,  as  to  right  of ,  to  be  discharged  unless  oooeiarenoe  of  incam- 

brancers  obtained,  [1904]. 
purchaser,  as  to  right  of,  to  redeem,  [1705]. 
purchaser's  lien,  of,  for  deposit  and  costs,  [9M8]. 
railway  company,  as  to  agnreement  by,  to  oonstniot  siding,  [ttOO]. 
railway  company,  as  to  appropriation  and  user  of  sub-soil  by,  [6B0]« 
railway  company,  as  to  breach  by,  of  oorenant  as  to  working,  [TMj- 
railway  company  bound  to  purchase  whole  property,  [701,  2i0#]. 
railway  company  not  entitled  to  deposit  earth,  &o.,  upon  land,  [MOI]. 
railway  contractor,  as  to  sums  to  be  allowed  to,  [1858]. 
^  railway  rent- charges,  of  rights  of  holders  of,  [9028]. 

realty,  as  to  exclusive  liability  of,  [1585]. 
realty,  as  to  raising  debts  out  of,  [1668 — 1668]. 
rebuilding,  as  to  raising  of  money  for  purpose  of,  [1762]. 
receiver  and  manager  entitled  to  first  charge,  [771]. 
recoup,  tenant  for  life  liable  to,  [1696]. 
recouping  executor,  as  to,  [1676]. 
rectification  of  deed,  as  to,  [1708—1718,  2802]. 
redemption,  as  to  right  of,  [980,  1705,  2077,  2078,  2082,  2084, 8M|, 
2096,  2116]. 
of  particular  stock  on  payment  of  share  of  dobt|  [1998]. 
re-establishing  deed,  on  appeal,  [2802]. 
refund,  of  UabiUty  to,  [1104]. 
registration,  as  to  priority  by,  [2098,  2097]. 
re-investments,  as  to,  under  Lands  Clauses  Oonsolidatiosi  Aci|  |]M28-> 

2444]. 
release  to  stand  only  as  discharge  for  sums  paid,  1880. 
remoteness,  as  to  gift  void  for,  [1597, 1598]. 
-  remuneration,  as  to,  for  oairying  on  farms,  [1559]. 
renewal  of  leaseholds,  as  to  expense  of,  and  setting  asada  Bmna  ior, 

[1778—1778]. 
rentcharges,  as  to  right  to  charge  for  arrears  of,  [2117]. 
rents,  as  to  raising  debts  out  of,  [1664]. 
repairs,  as  to  payment  for,  [1760]. 

repairs,  as  to  power  of  trustees  to  raise  money  for,  [1179]. 
requisition  suffioientiy  answered,  [2144,  2264]. 
residue,  as  to  ademption  of  shares  of,  [1597]. 
as  to  distribution  of,  [1499]. 
debt  declared  payable  out  of,  [1587]. 
declared  free  from  debts,  [1586]. 
distributable  under  statute,  [1595]. 
property  forming  part  of,  as  to,  [1618]. 

rights  of  tenant  for  life  and  remaindermen  of,  as  to,  [1679 — X9Kfj. 
restraint  on  anticipation,  as  to  removal  of,  for  benefit  of  leme^  [S^^'O- 
retainer  of  debt  by  administrator,  as  to,  [1529]. 
retention  of  investments,  that  trustees  not  liable  in  respect  of,  [Ufi^* 
.reversionary  interest,  as  to  non-conversion  of,  [1682] . 
riparian  rights,  as  to,  [592^594]. 
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river  bed,  that  land  fonna  part  of,  [694]. 

satiflfootioii  of  oovenant  by  beqneet,  as  to,  [1696]. 

Batufaction  of  mortgagee  debt  ont  of  estate,  as  to,  [8069]. 

satisfaction  of  portions,  as  to,  [1788]. 

sohedole,  by  reference  to,  [1743]. 

scheme  of  arrangement  by  railway  company,  as  to  effect  of,  [8469]. 

school  property,  as  to,  [1864]. 

secoxed  creditor,  as  to  proof  by,  and  right  of  appropriation,  [1988]. 

securities,  of  right  to  benefit  of,  [1096,  1878,  1964]. 

what  comprised  in  partionlaT  description,  and  as  to  conTendon  of, 
[1666]. 
security,  as  to  property  frandnlently  omitted  from,  [1961]. 

of  validity  of,  [8189]. 

that  absolute  conveyance  onght  to  stand  as,  [8880,  8881,  8848]. 
separate  estate,  of  charge  on,  [696 — 696]. 
sequestrators,  of  interest  of  claimant,  effectual  as  against,  [460]. 
set-off,  as  to  right  of,  [8847]. 

setting  aside  deed  or  agreement,  as  to,  for  fraud,  [8160,  8818,  8880, 
8844,8846]. 

for  improvidence,  [1704]. 

for  mistake,  [1704]. 

on  void  marriage,  [1706]. 
Settled  Land  Act,  under,  as  to  costs,  [1687]. 

of  right  to  convey  free  from  jointure,  &c.,  [1886]. 
settlement,  as  to  enforcing  agreement  for,  [1694 — 1696]. 

as  to  form  of,  to  be  made,  [941—946,  1060,  1719—1781]. 

as  to  rectifying,  [1706—1718]. 

that  property  not  bound  by,  [1706]. 
shares,  as  to  preference  of,  [8186]. 

shares,  that  property  is  divisible  in,  [966],  1499,  [1666, 1669, 1671, 1668]. 
shifting  clause,  as  to  insertion  of,  in  settlement,  [1780]. 
solicitor  entitled  to  charge  on  property,  &c. ,  [1087 — 1091]. 

of  liabiUty  of,  to  refund,  &o.,  [1104,  1106]. 
solicitor,  mortgage  to,  to  stand  as  security  only  for  sums  found  due, 

[1096,  1099]. 
solicitor,  setting  aside  release  of  debts  given  by  client  to,  [8840]. 
soUcitor-tmstee,  as  to  right  of,  to  charge,  [1469]. 
specific  gift,  as  to,  [1696]. 

specific  l^^tees,  as  to  contribution  by,  [1609 — 1611]. 
specifio  performance,  of  right  to,  [968,  1694,  1696, 1716,  8806,  8807, 
8887,  8886,  8840,  8848,  8866,  8860]. 

defendant  in  action  for,  declared  trustee,  [1864, 1866]. 
statutory  powers,  as  to  damage  to  land  under,  [8409]. 
stifling  prosecution,  as  to  invalidity  of  deed  for  purpose  of,  [8886]. 
stock-broker  entitled  to  benefit  of  securities,  [1678]. 
Stock  Exchange,  of  rights  and  liabilities  under  customs  of,  [8866 — 

8860]. 
stocks  in  foreign  funds,  as  to,  [1666]. 

stone  gotten  between  agreement  and  completion,  as  to,  [8846]. 
stoppage  in  tramitu^  of  right  of,  [8867]. 
strict  settlement,  as  to  course  of,  [1719]. 
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DECLARATION  OF  RIGHT— «)»»«#Mi<rf. 
in  particular  ^xMi^—cwtinwd, 

suooession  dutj,  as  to  payment  of,  [174S]. 
Boretj,  as  to  rights  of,  generallj,  [2188 — 2144]. 

marshalliDg,  in  favour  of,  or  against,  [2087,  2088]. 

of  discharge  of,  [21i4]. 

of  right  of,  to  proportion  of  dividend,  [2188]. 
tacking,  as  to  right  of,  2096. 
tenant  for  life  and  remainderman,  adjusting  rights  of,  [1078'1<I8, 

1778, 1774,  2074,  2075,  2202]. 
tenant  for  life,  as  ta  statutory  powers  of,  [1767, 1888]. 
tenant  for  life,  trustees  entitled  to  income  of  replaced  inTeBtmeot  dnriig 

residue  of  life  of,  [1148]. 
tenant  in  common,  of  right  of,  [1600]. 
tenant  in  taU,  of  title  of,  [1691,  1722]. 
tender  unconditional,  as  to,  [1928]. 
timher,  as  to  felling,  &o.,  [1751,  1752]. 

as  to  power  of  felling,  to  be  inserted  in  settlement,  [1721]. 
title,  as  to  acceptance  of,  [846]. 
title,  as  to,  in  action  to  recover  title  deeds,  [1871]. 
title,  as  to,  in  partition  action,  [1858,  1859,  1868,  1888]. 
title,  as  to,  in  specific  performanoe  action,  [2265]. 
title  of  plaintiff,  as  to,  where  purchase  set  aside  for  mistake,  [2800]. 

where  settlement  established,  [2807]. 
title,  that  purchaser  bound  to  accept,  [2227,  2288,  2247]. 
title,  that  vendor  has  shown  good,  from  particular  time,  [2940]. 
title,  that  vendor  has  not  shown  sufficient,  [2206,  2267]. 
trade,  as  to  assets  employed  in,  [1160]. 

trade  mark,  that  registration  of,  ought  to  be  proceeded  with,  [8888]. 
trust  fund,  of  particulars  of,  [1696]. 

trust,  real  estate  subject  to,  for  apprenticing  children,  &o.,  [1022]. 
Trustee  Act,  1888,  action  by  tenant  for  life  barred  under,  [1148, 1141]. 
trustee,  defaulting  party  declared,  in  specific  performance  actioo,  [2887]. 

defendant  declared,  [1264,  2087]. 

infant  declared,  [981,  1261,  1262,  1264^  1287,  1269,  1718]. 
trustee,  mortgagor  declared,  for  mortgagee,  [1285]. 
trusts  of  deed  declared  binding  on  heir,  [1202]. 
trusts  of  meetiag  houses,  of,  1284. 
trusts  of  settlement,  of,  in  order,  [941—946,  1050,  2024]. 
trusts  of  will  or  settlement,  as  to  execution  of,  [1467, 1718 — 1721, 17UQ. 
ultra  vires  acts,  of,  [709]. 

unborn  persons,  as  to  interests  of,  [1262—1267,  1704]. 
uncertainty,  gift  void  for,  [1615]. 

undue  influence,  that  gift  obtained  by,  [2285,  2836,  2887]. 
valuation  declared  to  be  binding,  [2284]. 

defendant  charged  with  amount  of,  [1881]. 
vendor's  lien,  of,  for  unpaid  purchase-money,  [2290,  2291]. 
vesting,  as  to  period  of,  [1597]. 

voluntary  settlement,  as  to  execution  of  trusts  of,  1696. 
waiver  of  title,  as  to,  [2274]. 

.waste,  as  to  liabiHty  for,  544,  546,  647,  [1581,  1752]. 
water,  as  to  trespass  by  discharge  of,  [594]. 
water,  of  right  to  use,  £692,  698]. 
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DECLABA.TION  OF  BlQiW^^wntinrnd. 
in  particular  caiM — continued, 

way,  as  to,  right  of,  [686,  M7,  2874]. 

whole  of  prenusee,  railway  company  bound  to  porohase,  [8414]. 

widow,  as  to  oharge  of,  under  Intestates'  Estates  Act,  1890. .  [1M8]. 

widow  entitled  to  personalty  as  specific  beqneet,  [1586]. 

will,  as  to  property  applicable  for  purposes  of,  [1884]. 

as  to  property  passing  by,  [1690]. 
will,  true  construction  of,  as  to,  [1780]. 
windfalls,  as  to,  [1758]. 

winding-up  order,  as  to  effect  of,  on  rights  of  debenture  holder,  [9088]. 
worka,  of  rights  under  contract  to  execute,  [1858]. 

DECBEE.    See  Judoxxnt. 

use  of  expression  **  decree  "  superseded,  186,  482. 

DEED, 

acknowledgment  of,  by  married  woman,  908,  904,  935,  936.    See  VAimnen 

WoxAir. 
attesting  witnesses,  proof  by,  156. 
cancellation  of,  [1704,  1706,  1721,  2801]. 
deed  declared  not  affected  by,  [2802]. 
consideration  for,  proof  of,  1698. 
deliyery  up  of,  in  action  to  ascertain  boundaries,  1893. 
in  charity  cases,  [1809,  1828]. 
in  foreclosure  and  redemption  actions,  [1896, 1900, 1902,  2095].    See 

TojocLoeuxB. 
in  specific  performance  actions,  [2287,  2248,  2244],  2255,  2256,  [2285]. 
out  of  Court,  [97],  98. 

by  soUdtor  on  payment  of  taxed  bin,  [268],  269,  [284]. 
to  new  solicitor,  [1080]. 

without  prejudice  to  lien,  [1080,  1082]. 
where  settlement  set  aside  or  new  trustee  appointed,  [1809, 1704]. 
without  prejudice  to  lien  of  plaintiff  for  payments  made,  [1717]. 
deposit  of,  in  Court,  [68].    And  see  DsFOeiT. 
entering,  in  order,  forms  of,  [148]. 
eyidence  of,  152,  156.    See  EvmBNOB. 
execution  of,  directed,  [429,  2041—2044]. 

enforcement  of,  437. 
execution  of,  in  blank,  2311. 
fraud,  rectifying  or  setting  aside,  on  ground  of,  2307,  2308.    See  Fbjlud  ; 

MiSSBPBESBNTAXION. 

deed,  whether  void  or  voidable  for,  2313. 
injunction  against  accepting,  holding,  or  executing,  [784]. 
inrohnent  of,  [1882],  1337—1340. 
issues  as  to  validity  of,  379,  382. 
lost,  established  from  draft,  [2295]. 

inquiries  and  orders  as  to,  [2295—2207],  2298. 
jurisdiction  to  grant  relief  in  respect  to,  2298. 
costs  occasioned  by  loss  of,  2299,  2230. 
evidence  required,  2298,  2299. 

indemnity  and  compensation  in  respect  of,  [2296,  2297],  2299. 
mistake,  rectifying  or  setting  aside,  on  ground  of,  [1712, 1718, 2800—2802], 
2303—2307. 
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jyEED^Hmiinued. 

mortg^age  by  depoflii  of,  2060.    See  MoBxaiini  EamsABix. 

mortgagee,  prodnotion  by,  1947,  1948. 

mutilation  of,  [2802]. 

partitaon  aotion,  in,  direotiona  as  to,  [1888],  1891. 

partition,  of,  1872,  1891,  1892. 

partnerahip,  of,  directed  to  be  settled,  [2189],  2164. 

cancelled,  [2160]. 
poflseflfdon  of,  inquiry  as  to,  [1122]. 

priorityby,  2112,  2113. 
purchaser,  deLiYery  up  of  deeds  to,  [2288,  2242,  2248],  2256,  2266. 

without  notice,  not  ordered  to  deliver  up,  1908,  [2084],  2112. 
retainer  of,  by  solicitor  of  mortgagor  for  ooets,  1948. 
seal,  absence  of,  166. 
secondary  evidence  of;  2298,  2299,  2308. 
separation,  of,  962 — 966.    See  Sepas^tion  Dkkd. 
setting  aside,  1703,  [1704—1706],  1707.    See  Fbiud; 

SCZSTAXB. 

settling,  in  Chambers,  328. 

solicitor,  duty  of,  to  inquire  for  deeds,  2110. 

stamps  on,  167—162. 

solicitor  to  secure  proper,  at  own  expense,  [1106, 1106]. 
suppressed,  relief  in  respect  of,  [2807],  2308. 
tenant  for  life,  right  of,  to  custody  of,  [1782],  1768. 

DEED  OF  ARRANGEMENT, 
registration  of,  [2100],  2101. 

DEED  OF  SETTLEMENT, 

oompany,  of,  alteration  of,  or  substitution  of  memozandnm  and  aztides  for, 
[2608,  2604],  2606. 

DEFAULT, 

accoimts,  in  bringing  in,  attachment  for,  [80],  439. 
ooets,  in  payment  of,  stay  of  proceedings  on,  [180],  133* 
receiyer,  by,  proceedings  in  case  of,  807,  808. 
solicitor,  hy,  442,  [1104],  1108. 
trustee,  by,  441,  1167,  1173,  1176.    SeeBsxAoaciwTxfmr. 

DEFAULT  OF  APPEARANCE, 

.  account,  judgment  or  order  for,  172,  1367. 
appeal,  on  hearing  of,  869. 

entering  judgment  on,  172. 
mode  of,  174, 176. 
counterclaim,  to,  174. 

damages,  judgment  after  assessment  of,  [171]. 
iliiwniiMiJ  of  aotion  for,  [188],  139. 
dismifwal  of  appeal  for,  [848],  869. 

documents  and  pleadings  after,  to  be  filed  instead  of  bdng  dsliTered,  174* 
firm,  by,  173,  175. 

entering  judgment  on,  173. 
foreclosure  action,  judgment  in,  1896,  1897, 1906, 1918, 1996. 
infant,  by,  [872],  978. 
interlocutory  judgment  on,  [171]. 
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DEFAULT  OF  APPEABANOE— <;ofi/tiitM?. 

judgment  on,  for  debt  or  liquidated  demand,  [170,  171],  1857. 

appeal  from,  139,  858,  863. 

detention  of  goods,  or  damages,  for,  [171],  173. 

land,  for  reoovery  of,  [170],  173. 

motion  for  jndgment,  on,  [178]. 
leave  to  defend  after  judgment,  on  payment  of  costs,  24. 
married  woman,  by,  893. 
motion  after,  392. 

motion  for  judgment  in  case  of,  [178],  180. 
notioe  of  motion,  filing  and  sendee  of,  in  case  of,  180,  392. 
petition,  on  hearing  of,  389. 
xeooyeiy  of  land,  in  action  for,  173. 
restoring  action  dismissed  for,  [188]. 
setting  aside  judgment  obtained  by,  189,  [172]. 
several  defendants,  by,  173. 

statement  of  claim,  filing  of,  not  dispensed  with,  25. 
trial,  default  of  either  side  at — 

affidavit  of  service,  form,  filing  and  production  of,  139. 

costs  of  cause  struck  out,  139. 

judgment  on,  absolute  in  first  instance,  139. 
but  may  be  re-opened,  or  set  aside,  139. 
,  mode  of  proceeding,  139,  150,  151. 
trial  of  issue,  default  at,  376. 

1>EFAXTLT  OF  PLEADING, 

by  plaintiff,  dismissal  of  action  on,  [134]. 

in  action  for  detention  of  goods  or  damages,  [171]. 

in  action  to  recover  land,  [170]. 

on  motion  for  judgment,  [178]. 
interlocutory  judgment  on,  [171]. 
judgment  on,  in  action  for  debt  or  liquidated  demand,  [170]. 

after  assessment  of  damages,  [171]. 

appeal  from,  139,  853,  863. 

interest  given  where  writ  specially  indorsed,  175. 

setting  aside,  [172]. 
manied  woman,  by,  893. 
motion  for  judg^nent  on,  [178],  179,  2230. 
partition  action,  in,  1874. 
perpetuation  of  testimony,  in  action  for,  108. 

DEFECTIVE  INSTRUMENTS, 

execution  of ,  aided  in  equity,  1290,  [1741],  1742,  1746,  1747,  1911. 

DEFENCE, 

confession  of,  where  ground  arisen  after  action,  163,  182. 

judgment  for  costs  after,  [189]. 
default  of.    See  Default  in  Pleasiso. 
discovery  before,  when  allowed,  65. 
furUier  grounds  of,  leave  to  plead,  [82]. 
leave  to  defend,  orders  for,  [22],  24. 
spedflc  performance,  in  action  for,  2212 — 2224. 
struck  out  for  default  in  giving  disooveiy,  96. 
time,  out  of,  not  a  nullity,  174. 
withdrawal  of,  129. 

lUferen^M  to  the  I'ormi  are  printed  thue  [458]. 
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DEFENCE  ACTS  (1842  and  186a),  Chap.  LVIII.. 2524— 3529. 
Aots  regfiQatiog  porohase  of  hereditaments,  2527. 
applications  nnder,  when  and  how  to  be  made,  2528. 
compensation,  amoont  of,  how  ascertained,  2528. 

applied  in  reoonping  tenant  in  tail  expenses  incnir^,  [iKM]. 

interests  omitted  to  be  purchased,  for,  2528. 

invested  in  stock,  and  income  paid  to  tenant  for  life,  [S5M]. 
costs  of  petition  for  investment  nnder,  [2686,  8627],  2528. 
payment  into  Court  under,  when  necessary,  2528. 

expenses  consequent  upon,  amount  to  be  added  for,  2528. 
payment  of  deposit  in  Court  to  Secretary  for  War,  [8686,  8686]. 
payment  out  of  Court  under,  2528. 

to  trustees,  2528. 
restraint  of  building  under  Act  of  1860.  .2528,  2529. 
Secretary  of  State  for  War,  powers  of,  under  Acts,  2528,  2529. 

service  of  petition  on,  2528. 

DEPENDANT, 

adding  party  as,  47. 

infant,  motion  for  judgment  or  notice  of  trial  against,  180. 

interrogatories  by,  66.    See  Intebboqatobies. 

judgment  for,  where  set-off  or  counterclaim  established,  1356. 

married  woman,  890  et  seq. 

motion  by,  392. 

representative,  appointment  of,  [180]. 

right  of,  to  production  of  documents,  70. 

against  co-defendants,  70. 
severing  in  defence,  costs  of,  205,  306,  1170,  1171. 

DEFICIENCY.    See  ADymnffTRkTioir ;  Cbeditob*s  Aonov. 
appointed  fund,  of,  1748. 
assets,  of,  1426,  1429,  [1460,  1461],  1459,  1460—1465,  1512,  1513,  [li 

1611,  1664]. 
inquiry  as  to,  [1666]. 

DELAY.    And  see  Aoquiebcisitge. 

account  of  profits  of  patent,  as  affecting,  664. 

administration  action,  in,  leave  to  prosecute  judgment  g^ven  to  ooditer, 

1477. 
amendment,  precluding,  43. 

company,  by,  suing  promoters  for  misrepresentation,  2330. 
costs  occasioned  by,  [868],  262,  298. 
creditor,  by,  in  proving  against  estate,  &o.,  1434,  H77. 
giving  time,  not  equivalent  to,  as  against  surety,  2154. 

effect  of,  on  right  to  set  aside  instruments,  2305. 
injunction,  right  to,  when  barred  or  affected  by,  526,  528,  535,  539,  6>33| 
716,  742. 

misapplication  of  funds  for  dividend  puxpoEes,  in  respect  to,  715. 

right  to  discharge  injunction  lost  by,  742. 

waste,  in  cases  of,  555. 
issue  as  to  damage  by,  [888]. 
jury,  in  applying  for  trial  by,  373. 
mistake,  in  proceeding  on  ground  of,  2305. 
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'D'R'LAY--<(mHnued, 

resoiflsioii  of  oontraot  on  gronnd  of  fraad,  when  barred  by,  23 17,  2327. 

to  take  shares,  in  application  for,  2327. 
solicitor,  relief  against,  in  respect  of,  262,  [1104,  1105],  1108. 

when  barred  by,  1103. 
speoiflo  performance,  in  applying  for,  2223. 
undue  influence,  in  impeaching  transaction  on  gronnd  of,  2340. 
▼endor  and  purchaser,  as  between,  364. 

in  taking  objection  to  title,  2268. 

DELIVERY, 

bill  of  costs,  of,  275,  [282],  283,  [898].    See  Solxoitob. 

books  of  acconnt,  of,  [1880]. 

chattels,  of,  in  case  of  redemption,  [1999]. 

enforced  on  undertaking  pending  appeal,  880. 
deeds,  of,  in  specific  performance  actions,  [2287,  2248,  2244],  2255,  2256, 
[2285]. 
jointress,  to,  [900, 961]. 
purchaser,  to,  [2248,  2244],  2255,  2256. 
without  notice,  1908,  [2094],  2112. 
where  settlement  set  aside,  or  new  trustee  appointed,  [1809,  1702, 
1717]. 
execution,  in,  by  *' lawful  authority,"  458. 
infant,  of,  to  mother,  [1088, 1086],  1042. 
out  of  Court  of  documents  to  party  or  purchaser,  [97],  98. 

of  documents  to  solicitor  to  be  produced  in  evidence,  [98],  212. 
of  securities,  &c.,  212,  [220].    See  Vaywsbps  out. 
stop  order,  [494]. 
patent,  of  apparatus  made  in  infringement  of,  [659,  660]. 
piirated  or  oonnterfeit  documents  or  goods,  of,  [624,  626,  669,  660,' 661, 

668],  678. 
possession,  of,  of  house  to  wife,  [962]. 

of  land  assigned  for  dower,  [966]. 
property,  of,  execution  of  judgment  for,  422,  [481],  437. 
reoeiyer,  of  documents  or  securities  to,  [749—762,  762,  768]. 
securities,  of,  to  solicitor  not  of  course,  212. 
seonritiee  passing  by,  of,  [220]. 
solicitor,  by,  of  bill  of  oosts,  275,  [282],  283,  [293]. 
of  papers,  1084,  1085. 
without  prejudice  to  lien,  [1080, 1062]. 

DELIVERY  (WRIT  OF), 

enforoement  of  judgment  or  order  by,  422,  [481],  437. 

DBMONSTRATIVB  LEGACY,  [1617],  1618, 1620.    BeeliEakxn, 

PEMURRER, 
abolished,  86. 

analogy  of,  when  followed,  36. 
appeal  from  order  on,  863. 
diaeoTery,  to,  87. 
petition  of  right,  to,  [896],  898. 
point  of  law,  setting  down  action  on,  35,  36. 
proceedings  in  lien  of,  35,  36. 

Srfntneee  to  the  Forme  preprinted  ihue  [466]» 
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DEPOSIT,    ^fti  «tf0  FiLTXENT  ASB  TBAsrsnnt  nrao  GouBT. 
bill  of  exchange,  of,  in  Gourfc,  oidered,  [787]. 
ohattelB,  of,  document  accompanying,  2011. 
Court,  in,  of  plate,  jewels,  Beonrities,  &o.,  [201 — ^9M],  212. 
Court  rolls,  of,  in  Court,  79. 
deeds  and  documents,  of,  in  Court,  [58]. 

deUyery  out  of  documents  deposited  in  Court,  [07]»  98. 

stop  order  on  deposited  doonments,  [404]. 
disoovery,  as  security  for  costs  of,  64. 
dividends  placed  on,  234,  236. 
forfeiture  of,  by  Court,  [858],  359. 
Lands  Clauses  Act,  under  sects.  85—^7  of,  700,  2452—2456.     Sm  LuM 

CZJLXTBES  AOT. 

money  not  to  be  placed  on,  wben,  212,  2482. 
money  on,  212,  234,  236. 

carrying  over,  245. 
plate  and  jewels,  of,  in  Court,  [901—204],  212. 
policy  of  assurance,  of,  in  Court,  [1008]. 

purchaser's  right  to  return  of  deposit,  2256,  2257,  [2206,  2287],  3269. 
sale,  on,  payment  into  Court  of,  [885],  343.    See  Sale  bt  Coubt. 
securities,  of,  in  box,  [204—206],  212,  213. 
securities,  of,  with  brokers,  2060,  2061. 

deliyery  out  of,  to  solicitor,  [97]. 
seouiities  passing  by  delivery,  of,  in  Court,  [220]. 
security  for  costs,  as,  [878,  874]. 

title  deeds,  equitable  mortgage  by  deposit  of,  [2041—2040],  2050,  MSI, 
2052,  [2054].    See  Mobtoaob,  Eouxtibib. 

inquiry  as  to,  [1584]. 
vendor's  right  to  rescind  contract  and  forfeit,  order  as  to,  [858],  359.   Jbi 
<«0  SFEcnno  Pbbfobxancdb  ;  Vbbdob  abd  Pubghasbb. 

DEPOSITIONS, 

copies  of,  liberty  to  take,  [102]. 

costs  of  perusing,  304. 

de  bene  esse,  [100, 101],  106. 

entering,  in  orders,  form  of,  [144]. 

filing  of,  taken  abroad,  109. 

publication  of,  in  action  to  perpetuate  testimony,  [101]. 

reading  of,  at  trial,  106,  111. 

taken  in  other  cause,  105,  106. 
signature  of,  by  examiner.  111. 

DERIYATiyE  EXECUTOBS,  [1520—1521],  1522, 1531.    Se$  Ezbcotob. 
DERIVATIVE  MOBTGAGEES,  [2064,  2078—2081],  2082.    See  KoxmAOB. 

DEBIVATTVE  SETTLEMEI7T,  1814.   See  Sbtcukd  Labd  Aon. 

DERBIOK, 

specific  perfocmanoe  of  contzact  for  sale  of,  2210. 

DESCENDANTS, 
gift  to,  1573. 

DESCENT, 

declaration  as  to,  [1600]. 
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DESGRIPTIVE  WOKD,  632.    B«e  Tbadb  ICask. 

DESERTED  WIFE,  923,  929,  936,  [940],  952.    See  Mabbixd  Woxah. 

DESIGNS, 

oopyxight  in,  infringement  of,  xeetzained,  [678],  679,  680. 

DESTEUOnON, 

patent,  of  machines  made  in  breach  of,  [661]. 
pirated  work,  of  oopiee  of,  [668],  675. 
property  sold,  of,  loss  by,  after  contract,  2252. 

DETENTION  OF  GOODS, 
damages  for,  1362. 
judgment  in  action  for,  in  default  of  pleading,  173. 

DETEBIOEATION, 

as  between  mortg^agor  and  mortgagee,  [1060]. 

as  between  Tender  and  pazehaseTj  [2845,  8846],  2252,  2253. 

mines,  in  Talne  of,  how  assessed,  2252. 

DEVASTAVIT, 

action  for,  transferred  to  Chancery  Division,  829. 
interest  on,  when  giren  against  exeontor,  1164. 
married  woman  execatriz,  by,  892. 
statnte,  when  barred  by,  1154,  1441. 

DEVISE.    SeeOsLhxat;  LaQACfT;  Will. 

declarations  as  to  general  devises  and  bequests,  [1594-^1601]. 

doable  contingency,  devise  on,  declared  ineffectual,  [1600]. 

dower  barred  by,  959. 

residuary,  within  s.  25  of  Wills  Act,  1619. 

Bpedflc,  inquiry  as  to,  and  whether  accepted,  [1618]. 

DEVISEE, 

contribution  by,  to  payment  of  testator's  debts,  [1611].    See  ConTRUiuriow ; 

Mabsealldio. 
mortgaged  estates,  of,  rights  of,  [1584, 1586, 1587],  1539, 1540, 1935,  [8076]. 

See  ISsovERASiov. 
redemption  in  administration  action  by,  [1646],  1546. 
retainer  of  debt  by,  1533. 
sale  by,  for  payment  of  debts,  1541 — 1545. 
tenants  in  common,  devisee  seised  in  trust  for,  [1600]. 

DIAGBAKS, 

costs  of,  302. 

DIAMOND  BING, 

order  for  sale  of,  [885]. 

DICnONAEY, 

oopyxight  in,  [668J,  674,  680. 

DIGNTTT, 

«( land,''  Is,  within  Settled  Land  Acts,  1839. 
peer,  of,  property  settled  to  go  with,  1720, 1725. 
perpetuation  of  testimony  as  to,  107,  108. 
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DILAPIDATIONS, 

claims  for,  liow  rankixig  in  adminiatratioiL  of  aasets,  1432. 

DIRECTIONS, 

judioial  tanstee,  to,  by  Court,  1278,  1279,  1282. 
notice  of  trial,  as  to,  374. 
reoeiver,  to,  804. 
summons  for,  24,  25. 

orders  on,  [94]. 

service  of,  325. 
sommons  to  proceed,  on,  828. 
third  party,  as  to  trial  of  action  in  presence  of,  [21],  22,  23,  149. 

DIRECTORS.    See  Compaht. 
affidavit  of  docaments  by,  71. 
breach  of  trust  by,  1137,  1138,  2130,  2131,  2222. 
building  society,  of,  liability  of,  1137,  2130,  2131,  2132. 
co-directors,  liability  for  acts  of,  1138. 
contracts  by,  in  breach  of  trust,  [705],  714,  715,  2222. 
dividends,  paying,  out  of  capital,  liability  of,  1138. 
duty  of,  as  to  regpistration  of  mortgages,  2035. 
exclusion  of,  from  meetings,  706,  718. 
frame  of  action  by  company  against,  710. 
indemnity,  entitled  to,  from  shareholders,  1137. 
investments  by,  2131,  2132. 

Hability  of,  to  account,  715,  716,  1137,  1138,  1377,  1378. 
misfeasance  by,  715,  1137,  2334,  2335. 
misrepresentation  in  prospectus,  liability  for,  2329. 
order  against,  personally,  to  refund,  715. 
removal  of,  718. 
restrained  from  paying  dividends  improperly,   705],  714,  715. 

forfeiting  shares,  [706],  707. 

holding  meeting  at  unusual  date,  [706],  718. 

illegal,  &c.  acts,  715,  716. 
secret  profit  by,  1137,  [2881,  2882],  2333,  2334. 
set-off  by,  1866. 
trustees,  how  far  liable  as,  1137, 1188. 

DIRECTORS'  LIABILITT  ACT,  1890.  .2325,  2326. 

DIRECTORY, 

copyright  in,  [668],  674,  680. 

DISBURSEMENTS, 

solicitor,  by,  aUowanoe  of,  299,  308,  311. 

DISCHARGE, 

administration,  of  order  for,  1481. 

arrest,  from,  443,  [471—474],  475. 

bankrupt  trustee,  oi^  1136. 

certificate  of  Master,  of,  344. 

Chambers,  of  order  made  in,  322,  829,  857,  858. 

motion  for,  when  necessary  as  preliminary  to  appeal,  857,  868. 
charging  order,  of,  [478],  481, 483. 
consent,  of,  as  to  mode  of  ta]png  evidence,  103. 
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oonaent  order,  of,  in  ciuseB  of  fraud,  &o.,  126,  126. 

contempt  of  Court,  in  cases  of,  [471-^74],  474 — 476. 

ex  parte  order,  of,  392,  626,  742. 

garnishee  order,  of,  486,  487,  490. 

guardian,  of,  [998,  994, 1005]. 

injunction,  of  order  for,  [789],  742. 

inegularity  in  process,  on  ground  of,  476,  476. 

judgment  or  order,  of,  on  application  of  person  served,  194. 

mortgage,  of,  under  O.  6  of  Conveyancing  Act,  [886,  887, 1914]. 

ne  exeat,  of  writ  of,  [516,  616],  617. 

next  friend,  of,  972,  [974]. 

pauper,  of  order  giving  liberty  to  sue  as,  1066. 

prisoner,  of,  from  custody,  [471—474],  474—476. 

prohibition,  of  order  for,  824. 

purchaser,  of,  where  title  bad,  861,  [856],  369,  360.    See  Sale  bt  xeb 

COUBT. 

receiver,  of,  786,  [805,  814,  815],  816. 

liberty  to  apply  for,  766. 
sequestration,  of,  [468],  463. 
service,  of  order  for,  19. 

BoUcitor,  of,  [1080],  1086,  1086,  1097,  1103,  1108. 
stop  order,  of,  [494]. 

surety,  of,  from  liability,  2161—2166.    See  Sxjbbtt. 
taxation,  of  common  order  for,  272,  281. 
trustee,  of,  1123,  1208. 

vesting  order,  how  far  affected  by,  1222. 

DISCLAIMER, 

infant,  on  behalf  of,  [979] . 

lease,  of,  by  trustee  in  bankruptcy,  2164. 

mortgagee,  by,  [979]. 

patentee,  by,  [657],  668,  669.    See  Vatsst. 

trademark,  on  registration  of,  [2890],  2394,  2400,  2401. 

trustee,  by,  1203,  1227.     See  Tbxtbtee. 

appointment  of  new  trustee  in  case  of,  1211,  1227. 

vesting  estate  in  case  of,  1236,  1261 . 
trustee  in  bankruptcy,  by,  20  63. 

DiscLAmma  defendants, 

amendment,  unless  plaintiffs  within  specified  time  elect  to  discontinue, 

[658]. 
costs  of,  248,  1176,  1964,  1966,  [1992],  1993. 
dismissed  with  costs  ex  parte  without  prejudice,  248. 
foreclosure  of,  [1992].  • 

interest  as  mortgagor,  as  to,  [979]. 

X>IBOOKTINUANCE,  Chap.  XI.,  128—130.    And  eee  DisiassAL  op  Aohoh. 
mppeal  put  an  end  to  by,  129,  862. 
oommon  order  to  discontinue,  [128] . 
costs  of,  119,  129. 
counterclaim  dismissed  by  consent,  [128]. 

not  put  an  end  to  by  discontinuance  of  action,  129 . 
judgment  after  notice  of  discontinuance,  [128]. 
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DISGOKTINIJANOE— ^oft^tfMw^. 
Jadicatme  BuIob  as  to,  128»  129. 
notice  of,  Bnffioienoj  of,  129. 

DISCOUNT, 

aooount  of,  allowed  to  agent,  1877. 
issue  of  shares  at,  illegal,  714,  715. 

DISCOVERY,  Obap.  VII.,  60—98. 

aooesB  between  husband  and  wife  before  maziiage  is  privileged  iroBn,  93, 94. 
aooounting  party,  by,  as  to  particular  items  before  hearing,  1361, 1385. 

where  plaintifTs  right  to,  denied,  87,  88. 
action  for — 

oonsignoTB  of  goods,  for  disooTecy  of  names  of,  63. 

discovery  only,  63. 

foreign  Court,  in  aid  of  proceedings  in,  63. 

inferior  Court,  in  aid  of,  63. 

under  new  procedure,  rarely  necessary,  63. 
affidayit  of  documents,  [68—57],  72 — 74.    See  AmodLTis  or  Dooonixi. 
agent,  from,  suing  in  own  name,  67. 
agents,  &c.,  made  parties  for,  83. 
answer,  resistance  to,  by,  83  ei  eeq. 

denial  of  plaintiff's  title  by,  84,  86. 
appeal  from  order  as  to,  66,  73,  860. 
arbitration,  in  aid  of,  63,  405,  406.    See  Asbizbasiov. 
arbitrators,  by,  93. 
attachment  to  enforce  order  for,  [60]. 
bankrupt,  from,  86. 
Chambers,  in,  320. 
co-defendants,  as  between,  66,  70. 
oommimioations  with  solicitors,  ag^ts,  ftc,  88 — 91. 
companies  or  corporations,  from  officers  of,  66,  71|  83,  425. 
copyright  cases,  in,  676. 
corporation,  daim  of  privilegfe  by,  89. 
costs  of,  security  for,  64. 
counsel,  cases  and  opinions  of,  as  to,  91,  92. 
County  Court,  in  action  transferred  from,  844. 
criminating  questions  need  not  be  answered,  94 — 96. 
Crown,  none  against,  67,  397. 

but  Crown  is  entitled  to,  against  suppliant,  67,  397. 
customers,  of  names  and  addresses  of,  [661]. 
damages  in  aid  of  inquiry  as  to,  [668],  665. 
default  of  discovery,  process  in,  [00],  96,  97,  180. 
defence,  not  allowed  until  after,  6{. 
defendant's  own  case,  of,  84 — 86. 
degrading  questions,  95. 
demurrer  to,  under  former  practice,  87. 

proceedings  in  lieu  of,  87. 
discretion  of  Court  to  refuse,  70,  71,  75. 
dismissal  of  action  in  default  of,  96,  [185],  136. 
documents,  of,   78—82.    See  Iztsfbczion  ov  Doouiebktb  ;  PkmycCERW  <V 

DOOUMJUITB. 

ecdesiasticsl  censure,  discovery  exposing  to,  95. 
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BJBOOYERY— continued. 

ejectment,  in  action  for,  67. 

eoforoement  of  order  for,  [60],  96,  97. 

eyidenoe,  of,  pro^poeed  to  be  adduced,  not  granted,  62. 

execntion,  in  aid  of,  63,  427,  486. 

exeontion  of  order  for,  423. 

firm,  names  of,  as  to,  [62],  63. 

order  not  enforced  at  law  by  attachment,  96. 
foreoloenre  action,  in,  1957. 
foreign  goyernment,  by,  [64],  67,  71,  72. 
forfeiture  of  estate,  questions  leading  to,  96. 
forged  instrument,  in  reference  to,  2809,  2310. 
guardian  ad  litem,  by,  976. 
bearing,  before,  in  partnerehip  action,  2176. 
infant,  by,  66,  976. 

inquisitorial  questions,  need  not  be  answered,  88. 
insufficient  answer,  69. 

interrogatories,  by,  [60,  61],  66-^8.    See  Intrbbooatobies. 
irrelevant  questions,  88. 

jointress,  plea  by,  in  bar  of  discoyery  of  deeds,  961. 
Judicature  Bules  as  to,  63,  64. 
leave  of  Court,  63. 

legal  advisers,  communications  with,  88  et  $eq. 
libel,  in  action  of,  71,  83,  84,  96. 
liquidator,  by,  66,  71. 
marine  insurance  actions,  in,  73* 
mortgagees,  by,  77,  78. 
next  friend,  by,  976. 
non-party,  by,  71,  76,  77. 
objections  to,  mode  of  taking,  68,  69. 
particular  questions,  resistance  to,  83,  84. 
particulars,  when  ordered  before,  66,  74. 
partners,  as  to  names  of,  [61],  68,  96. 
partnership  action,  in,  86,  88,  2176. 
patent  cases,  in,  62,  83,  87,  [660,  661],  666. 
penalties,  exposing  to,  .67,  96. 
petition  of  right,  by  suppliant  in,  67. 
premature,  86-^8. 
prifilege  from,  88—96. 

confidential  communications,  cases,  opinions,  Ac,  88—91. 

duration  of,  91. 

fraud,  exception  in  case  of,  90. 

waiver  of,  86. 
pcodnotion  and  inspection  of  documents,  70—82.    Bee  IirBFEonON;  Fbo- 

mronozr  07  Dooxdcbiitb. 
pnblio  policy,  privilege  on  ground  of,  94. 
recovery  of  land,  in  action  for,  67. 
ledemption,  in  action  for,  66,  78. 
reference  by  consent,  after,  70. 
relating  exclusively  to  party's  own  case,  Meteeg, 
right  to,  generally,  62,  63. 
rivals  in  trade,  as  between,  83,  84. 
■oandftlons  questions,  68. 
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DJBCOYEEU—ifontinusd. 

secret  prooess,  as  to,  83,  657. 

seoretary  of  <x>inpaiiy,  by,  [64],  66. 

security  for  costs  of,  64. 

service  of  order  for,  on  solicitor  of  paarty  BufiBoienty  96. 

settled  account,  as  to,  87. 

shareholders,  to,  92. 

sheriff,  by,  67. 

solicitors  not  to  be  made  parties  for,  63,  87. 

tenancies,  discovery  of,  by  vendor,  2252. 

town  clerk,  corporation  electing  to  answer  by,  66. 

trade  mark  cases,  in,  82,  88,  636. 

trade  mark,  in  proceedings  for  removal  of,  from  register,  88. 

trial,  using,  at,  97. 

trustee  in  bankruptcy,  in  action  by,  71. 

trustees  and  executors,  by,  87,  92. 

witnesses,  of  names  of,  not  generally  allowed,  84. 

DISCRETION, 

charitable  objects,  in  favour  of,  1343,  1344. 

Court,  of,  as  to  costs,  137,  255,  256,  258. 

Court,  of ,  as  to  ordering  sale  in  partition  action,  1874. 

Court,  of,  not  interfered  with  by  Court  of  Appeal,  190,  373,  443, 445, 856, 

859,  860,  879,  1427,  1524. 
next  friend,  as  to  appointment  of,  not  interfered  with,  976. 
prohibition,  as  to  granting  of,  820,  821. 
receiver,  as  to  appointment  of,  774,  775. 
review  of,  under  Debtors  Act,  1878,  by  Court  of  Appeal,  443. 
taxing  master,  of,  263,  297,  298. 
trustee,  of,  not  interfered  with,  1008,  1024,  1186,  1187,  1480,  1874. 

DISENTAILINa  DEED,  1784—1788. 

consent  by  Court  as  protector  in  case  of  felony,  and  limited  to  lettiBf  m 
mortgage,  [1784],  1787. 

declaration  of  title  to  past  and  future  rent,  and  personal  estate  to  he  in- 
vested, &c.,  [1786]. 

declaration  that  estate  tail  barred,  [1786]. 

enlargement  of  estate  by,  not  enforceable  under  covenant  to  oonvey,  1701. 

Fines  and  Becoveries  Act,  provisions  of,  as  to,  1786,  1787. 

grant  to  trustees,  deed  in  form  of,  1788. 

inquiry  as  to  legal  estate,  [1784,  1785]. 

Lands  Clauses  Act,  under,  when  required,  1788,  2445. 
costs  of,  2462. 

hmatic,  of  estate  tafl  of,  1786,  1787. 

married  woman,  by,  [981]. 

money  to  be  laid  out  in  lands,  of,  1788. 

payment  out  to  tenant  in  tail,  1788. 

protector  of  settlement,  powers  and  office  of,  1786, 1787. 

Settled  Estates  Act,  under,  when  required,  1788. 

specific  pezformance  of  agreement  to  execute,  2212. 

DISMISSAL  OF  ACTION,  Chap.  XI.,  128—140. 
appeal  from  order  directing,  866. 
costs,  with,  259,  521. 
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DISMISSAL  OF  ACnON^^ontinued, 

ooonterolaim  dismiBsed  by  oonsent,  [^^]« 

creditor's  action,  of,  by  plaintiff  or  defendant,  1396,  1418. 

default  in  appearanoe,  &c.,  for,  [188],  139.    Sm  Dbfaxtuc  07  Apfbjlbancb. 

default  in  giving  dieooTery,  for,  96. 

in  giving  notice  of  trial,  for,  [186],  136. 

of  answer  to  intezrogatoriee,  for,  [186],  136. 

of  payment  of  oosts,  for,  133,  [186],  137. 

of  pleading  by  plaintiff,  for,  [184],  136,  175. 

of  secnrity  for  costs,  in  case  of,  133,  [186]. 
defendant  when  competent  to  apply  for,  136. 
garnishee  order,  not  enforceable  by,  488. 
hearing,  at,  [187,  188]. 

on  plaintiff's  default,  [188],  139. 
injunction,  of  action  for,  [690],  622,  627. 

notwithstanding  pending  notice  of  motion,  129. 
notice  of  trial,  in  default  of  giving,  [186],  136. 
nuisance,  of  action  for,  where  referee  finds  that  none  exists,  428. 
order  for,  when  a  bar  to  a  second  action,  130. 
particulars,  in  default  of  delivery  of,  within  specified  time,  39. 
pending  motion  for  injunction,  128. 
plaintiff,  on  application  of,  129. 

production  of  documents,  on  non-compliance  with  order  for,  96,  [186]. 
redemption  action,  of,  1982,  1984,  [1908],  1996,  [1909,  9081]. 

equivalent  to  foreclosure,  1996. 
specific  performance,  for,  2266,  2267. 
subject-matter  under  10/.,  where,  130. 
third  party,  as  against,  149. 
trial,  where  not  entered  for,  [186],  150. 
want  of  parties,  for,  improper,  47* 

9eem,  formerly,  48. 
want  of  prosecution,  for,  [186],  136,  187. 

in  default  of  discovery,  96. 
«  without  further  order,"  136. 

DISMISSAL  OF  APPEAL,  [840],  867,  868,  873,  874,  876.    See  Appeal. 

JDISiaSSAL  OF  PETmOK,  [847,  886]. 

J>IBMISSAL  OF  SUMMONS,  [817]. 

DISOBEDIENGE, 

judgment,  to,  prooesB  of  contempt  for,  467.    See  Coktexpt  ov  Cottbt. 

J>I8PAT7PERINa,  1067. 

X>IBP£NSINa   WITH  BEPBESEKTATIVES,  [110,  180],  121-128.     See 


I>I8QUALIFICATI0N, 

payment  of  dividends  until,  [816]. 


cshapels  of,  721 — 724.    See  Chapel. 

injunctions  as  to  management  of,  [788],  723,  724. 
ohaiitiea  of,  1284,  1298,  1302,  1304.    See  Chabxtt. 
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DISSOLUTION  OP  MAERIAGE,  967—970.    See  Divobcb, 

DISSOLUTION  OF  PARTNERSHIP,  2164,  2165,  [8168],  2178—2180,  218S. 
See  Pabtnebshzp. 
injunotion  on,  [698—684],  697,  698. 

DISSOLVING  INJUNCTION,  [789],  742.    See  Ixjunmxa. 

DISTANCE, 

how  measured,  in  construing  covenants  in  restraint  of  trade,  638. 

DISTRESS, 

landlord,  by,  after  receiver  appointed,  779,  803. 

right  of  mortgagee  to  marahal  as  against,  1971. 

on  promoters  of  undertaking  after  receiver  appointed,  779. 
mortgagee,  by,  1908,  1967,  1968. 
mortgagor,  by,  804,  1967,  1968. 
rates,  for,  as  against  receiver,  803. 
receiver,  by,  [797],  803. 
security,  is  not,  accruing  to  surety,  2146. 
tramway  company,  of  penalties  as  against,  803. 

DISTRIBUTION,  STATUTES  OF, 

inquiry  as  to  person  entitled  under,  [1568]. 

DISTRIBUTION  OF  FUND, 

appeal  from  order  directing,  864,  867,  879. 

DISTRICT  REGISTRY,  176—177. 

accounts,  taking,  in,  177,  1352,  1367. 
appeal  from,  to  Judge,  177. 
application  in  action  in,  176,  177. 
Chambers,  proceedings  in,  322. 
costs  in,  176,  177,  260. 

taxation  of,  176,  177,  830. 
District  Registrar,  powers  of,  176,  177. 

may  exercise  jurisdiction  of  Judge  in  Chambers,  176. 
documents  used  in  London,  filing  of,  177. 
execution  issuing  from,  176,  177. 
judgments  in,  entry  of,  176. 
motion  for  judgment,  setting  down  action  on,  182. 
partition  action  in,  1874,  1879. 
payment  into  Court  in  action  in,  176. 
proceedings  in,  176—177. 

in  Chambers,  322. 
production  of  documents  in,  76,  80. 
receiver,  appointment  of,  in  action  in,  [80S], 
removal  of  action  from,  177,  [887],  829,  880. 

as  of  right,  when,  177,  830. 

how  removed,  177. 

originating  summons,  commenced  by,  830. 

transmission  of  documents  to  High  Court,  177. 
removal  of  action  to,  830. 
sale  in,  of  land  subject  to  annuity,  [887]. 
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BISTBIGT  BXGtlSTRY—€otit%nwd, 

seal  of,  doonmentB  bearing,  admissible  in  evidence,  164. 
trial  of  aotions  commenoed  in,  before  what  Judge,  830.  • 

▼lien  action  proceeds  in,  830. 
write,  Issue  of,  from,  176,  177. 

DIBTBIKaAS, 

oorporation,  not  now  necessary  for  exeoatiou  against,  i25. 
nuper  vice'Comitemf  writ  of,  431. 
priority  by,  2003. 

Testing  order  notwithstanding,  [1945]. 
writ  of,  under  6  V.  c.  5,  s.  6,  no  longer  issoesf  730,  731. 
procedure  in  lien  of,  481,  482. 

DISTUBBANGE  OF  MINISTER, 
injnnction  to  restrain,  [781],  723. 

DIVIDENDS, 

aooonnt  of,  not  reoeiTed  by  trostees,  [1180]. 
receiTed  by  steward,  [1878]. 
flooonnt  of,  receiTed  on  shares,  [1878]. 
aooomnlations  of,  [1688, 1640],  1736, 1737. 
apportionment  of,  1766,  1767. 
dhazity,  paid  to  trustee  of,  [814]. 
costo  prorided  for  out  of,  [816]. 
co-sniety's  estate,  from,  leave  to  prove  for,  [8188]. 
dealing  with,  on  transfer,  &o.  of  securities,  233,  234. 
debtor's  estate,  from,  surety  declared  entitled  to,  [8188],  2147. 
debts,  on,  payment  of,  directed  in  creditor's  action,  [1468]. 
deposit,  when  to  be  placed  on,  234,  236. 
funds  lodged,  on,  [801]. 
iofant,  on  stock  of,  paid  to  guardian,  [1046]. 
investment  of,  233. 
lodgment  of,  in  Oourt,  [800,  801]. 
payment  of,  fccms  of  schedules  directing,  [814^818].     S&$  TATMmn  ov 

DrvmxNBB. 
payment  of,  improperly,  by  company,  restrained,  [706],  714,  715,  1138. 
payment  of,  into  Court,  [806]. 

payment  of,  under  Lands  Clauses  Act,  2422,  2423,  2461. 
stop  order  as  to,  [488]. 
trustee  to  replace,  [1188]. 

unclaimed,  2633—2636.    Se$  Niiional  Dkbt  Act. 
Testing  right  to  receive,  under  Trustee  Aote,  [1818, 1818, 1816, 1888]. 

DIVINE  WOBSmP, 

distarbanoe  of,  restrained,  [788]. 

1>IV0BCE, 

appeal,  868. 

effect  of,  on  maniage  settlement,  967 — 069. 

on  right  to  custody  or  guardianship  of  children,  1001. 

on  separation  deed,  966. 

on  status  of  wife,  969,  970. 
payment  to  woman  after,  216,  929,  936. 
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DIVOECE  COURT, 

jnrifldiotion  of ,  as  to  onsiody  of  infant,  965,  1043. 

to  decide  as  to  validity  of  separation  deed,  966,  966. 
to  yaiy  or  set  aside  marriage  settlement,  967,  968. 
order  of,  operating  as  judgment,  2069. 

BOCUMEKTS.    See  AFFLD^wr  of  Docmoans ;  Dibooyebt  ;  laaraunoai ;  FM>- 
DUCnON  OF  DoonxENTS. 
admitted  at  trial,  entering,  in  judgment,  [146]. 
copies  of,  for  use  of  Judges,  15Q,  396,  868. 
deliyerj  of,  out  of  Court,  [07],  98. 

not  allowed  to  be  taken  abroad  for  examination  of  witnesses,  98. 

right  to  have  back,  98. 
deposit  of,  in  Court,  [68,  80]. 
entering,  in  judgment,  [146],  162 — 167. 

indorsement  by  registrar  on,  147. 
impeached,  production  of,  78. 

deposit  of,  in  Court,  60. 
impounding,  497. 
interrogatories  as  to,  discouraged,  68. 

to  be  answered  fully  if  at  all,  68. 
private,  injunction  against  publishing  and  using,  [884 — 686],  687. 
production  of,  60 — 98.    See  FBODUcnoN  of  Bocuxezits. 
prolonged  examination  of,  trial  of  action  involving,  370,  371. 
proof  of,  at  hearing,  162 — 167. 

what  documents  prove  themselves,  162. 
stop  order  on,  [484]. 

transmission  of,  on  transfer  of  cause  from  District  Begistry,  830. 
undertakings  as  to,  [768,  1080—1062]. 

DOMICILE,  1677—1688. 
acquisition  of,  1682,  1683. 

Anglo-Indian,  1683. 

Scotch,  [1679],  1683. 
administration  judgment,  jurisdiction  to  make,  1686,  1687. 
annuities,  Scotch,  a  charge  on  real  estate  in  England,  1687. 
assignment  of  chose  in  action,  law  regulating,  1686. 
bankruptcy  in  foreign  country,  effect  of,  1687. 
change  or  abandonment  of,  1682,  1683. 

by  infant,  1686. 

by  married  woman,  1686,  1686. 
children,  legitimation  of,  1684. 
choice,  of,  1582,  1583. 
definition  of,  1582. 

equity  to  settlement  how  affected  by,  953. 
evidence  as  to  law  of,  1688. 
foreign  Court,  case  sent  for  opinion  of,  846,  1688. 

judgment  of,  effect  of,  739,  1686—1588. 
foreign  land,  dispute  as  to  title  of,  1587. 
French  law,  inquiry  as  to  '*  heirs  *'  entitled,  [1679]. 
India,  succession  to  immovable  property  in,  1584. 

infants  and  married  women,  leg^es  paid  to,  according  to  lex  laei,  1637, 
1588. 
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"DOVIlQJLEr-wntifiued. 

inquiij  as  to  testator's,  [1677, 1678]. 

reeidnary  legatee's,  [1678]. 
interest  payable  aooording  to  kxfori,  1687. 
law  of,  inquiry  as  to,  [1677—1679]. 

as  to  next  of  kin  or  heir-at-law  under,  [1677 — 1680]. 
legacy  or  snocession  dnty  affected  by  law  of,  240,  241. 
manager  of  estates  abroad  appointed,  [1680]. 
mazxiage,  validity  of,  affected  by  law  of,  [1679],  1686. 
origin,  of,  1582,  1683. 

priority  of  creditors  determined  by,  1420,  1422, 1687. 
probate,  grant  of,  how  affected  by,  1400,  1416,  1685. 
Scotch  domicile  declared,  with  inquiries  as  to  rights  of  widow  and  children, 

iieree,  ju8  rel%ct€8j  leffitim,  [1679]. 
saooession  to  property  regulated  by  law  of,  240,  1584,  1587. 
waste,  deoUuration  of  liability  for,  as  to  foreign  realty,  [1681]. 
wife,  acquisition  of,  by,  1586. 
wills  of  personalty  construed  by  law  of,  1401,  1415,  1584. 

DOXATTO  MORTIS  CAUSJ, 

debt  of  donor,  is  subject  to,  1422. 

declaration  of,  [1617]. 

evidence  of,  1432. 

issue  as  to,  383. 

validity  of,  determined  on  originating  summons,  1479. 

when  effectual,  1624,  1625. 

DOBMANT  FUNDS,  209,  [284]. 

DOUBLE  PORTIONS, 

presumption  against,  1734  it  »eq. 

DOWEB,  966—960,  1546—1648. 

account  of  rents  of  land  subject  to,  [966,  966],  958,  [1646]. 

interest  on,  not  allowed,  958. 
adultery  a  bar  to,  958,  959. 

allowance  for,  to  widow  accounting  for  rents  and  profits,  1429. 
arrears  of.  Statute  of  Limitations  when  applicable  to,  968. 
assignment  of,  judgment  for,  and  inquiries  what  lands  subject  to,  [966]. 
barring,  959. 

by  devise,  959. 

by  settlement,  960. 
commission  to  assign,  judgment  for,  and  inquiry  what  lands  subject  to, 
[966],  957. 

directions  for,  in  Chambers,  967. 
costs  of  action  for,  958. 
debts  of  husband  not  affected  by,  958. 
delivery  of  possession  of  assigned  land,  [966],  957. 
Dower  Act,  3  &  4  W.  IV.  c.  105.  .968,  959. 

election  by  widow,  between  dower  and  benefits  under  will,  960,  [1646 — 
1648],  1593. 

inquiry  which  most  beneficial  for  widow,  960. 

not  presumed  where  widow  ignorant  of  her  rights,  960. 
equity  of  redemption,  out  of,  958. 
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TyOWEBr-eontinued, 

eztmgniahment  of  right  to,  958,  959. 

foreolosnre  against  tmstee  for,  1955.  ' 

foreolosnre  jadgment  without  prejudice  to  right  to,  [2076]. 

forfeltare  of,  958. 

freebenoh,  bar  of,  959. 

inquiries  as  to  lands  subject  to,  [965,  956]. 

as  to  right  to,  in  administration  action,  [1546 — 1548]. 
inquiry  and  commission  to  assign,  [955],  957. 
issue  as  to  right  of,  957. 
jointure,  barred  by,  960. 
mortgage  by  husband,  effect  of,  922,  959. 
occupation  rent  charged  against  defendants,  [956]. 
payment  of  ascerfcained  value,  where  land  compulsozily  taken,  958. 

or  payment  of  diyidends  of  one  third,  958. 
proTision  in  lieu  of,  effect  of,  959,  960. 
redemption  action  by  dowress,  1936. 
sale  free  from,  [1547,  1548]. 
sale  subject  to,  [957]. 
uses  to  bar,  effect  of,  959. 
Talue  set  upon,  [1547]. 
writ  of,  abolished,  957. 
writ  of  summons  may  be  indorsed  with  chum  for,  957. 

DRAFT, 

judgment  or  order,  of,  188,  190. 

lost  instrument  established  from,  [8395,  8307]. 

DEAFTS,  DRAWING, 
costs  of,  302,  809—314. 

DRAINAGE, 

injunction  to  restrain  nuisance  by,  [615,  616],  619,  620. 

scheme  for,  jurisdiction  to  direct,  under  Settied  Estates  Act,  1810. 

DRAMATIC  COPYRIGHT, 

infringement  of,  injunction  against,  [678],  674,  677,  678. 

DRAWING  UP, 

judgments  and  orders,  187 — 189. 

appeal,  on,  862. 
order,  of,  to  be  acted  on  by  paymaster,  207,  208. 

DRUNKENNESS, 

custody  of  child  taken  from  father  on  ground  of,  1042. 
of  party  to  contract,  effect  of,  2221. 

DUPLICATE  JUDGMENT  OR  ORDER,  187,  188. 

DURESS, 

transaction  tainted  by,  set  aside,  2838. 

DURHAM, 

Palatine  Court  of,  appeal  from,  853. 

Palatine  Court  of,  jurisdiction  of,  under  Trustee  Acts,  1221. 
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DUTY.    &?tfE8TATHDTnT;  LEaAorlhrrT;  Peobatk  Dutt ;  StJOOBflBiON  Dmr. 

EARNINGS, 

married  woman,  of,  890,  917,  986. 
partners,  of,  when  assets,  2175. 

■ 

EASEMENT, 

compensation  in  respect  of,  in  specific  performance  action,  2263. 

derisee,  as  against,  paying  off  mortgage,  589. 

grant  of  right  of  way,  constmotion  of,  589. 

grant  of,  scale  charge  not  applicable  to,  310. 

interference  with,  under  Lands  Clauses  Act,  2454. 

obstruction  of,  restrained,  557  et  aeq.    See  LiaHT ;  Watbb  ;  Wat. 

support  is  not  an,  580.     See  Sufpobt. 

tunnel,  right  to,  not  easement  under  Settled  Land  Act,  1824. 

Testing  order  as  to,  1249. 

EAST  INDIA  STOCK, 

dosing  transfer  books,  211. 
iuTOSting  funds  in  Court  in,  235. 

ECCLESIASTICAL  BENEFICE,  721—724. 
injunction  as  to  presentation  to,  [781]. 
against  bishop,  723. 

against  taking  possession  of  living,  [781]. 
presentation  of  nominee  of  infant  to,  [1018]. 
receiver  of,  790. 

right  of  election  to,  by  parishioners,  721,  723. 
sequestration  against,  431,  456.    See  Sbqttesibatiov. 

ECCLESIASTICAL  CENSUBES, 
discovery  exposing  party  to,  95. 

ECCLESIASTICAL  COMMISSIONERS, 
costs  of,  under  Lands  Clauses  Act,  2464. 

enfranchisement  moneys  in  respect  of  copyholds  to  be  paid  to,  2523. 
leave  to  sell  lease  to,  or  purchase  reversion,  1781. 

ECCLESIASTICAL  COBPOBATION.    Atid  m  Cobpobatzon. 
spedflc  performance  of  contract  by,  2221. 
waste  by,  555. 

ECCLESIASTICAL  COURT, 

enforcement  of  decree  of,  by  inrolment  and  sequestration  in  Chancery,  196, 

197,  [451]. 
jurisdiction  of,  transferred  to  Probate  Court,  1397. 
prohibition  to,  [817,  818],  819,  820. 
receiver  pending  litigation  in,  782. 

ECCLESIASTICAL  LEASES.    8e$  Chasttt. 

investment  of  purchase-money  where  land  compulsorily  taken,  2451.    See 

Lands  Claxtbbb  Consolidation  Act. 
purchase  of  xeTcrsion  from  Ecclesiastical  Commissioners,  1781,  1782. 
renewal  of,  [1778-1778],  1781,  1782. 

Stfermeei  to  the  For  mi  are  printed  thut  [458]. 
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BOOLESIASTIOAL  PROPERTY, 

application  of  purdhase-money  of,  under  Landa  daiiBes  Aoi,  2451 . 
mortgage  of,  2004. 

EDUCATION.    See  Infast. 
allowance  for,  1007—1011. 
direotionfl  for,  [1006]. 
reUgions,  1000,  1001,  [1088,  1089],  1044—1046. 

EDUCATION  DEPARTMENT, 
eyidence  of  proceedings  in,  157. 
notices  of,  157. 

EJECTMENT.    And  tee  Rhootbby  ot  Lafd. 
hj  receiyer,  804. 
dificovery  in  action  of,  62,  67,  85. 

ELDEST  SON, 

issue  as  to,  [878]. 

who  is,  entitled  to  portion,  1726, 1734,  1736,  1744,  1745. 

ELECTION, 

charity,  of  improper  objects  of,  set  aside,  1326. 

firm,  to  charge  old,  or  new,  2196. 

interest  or  profits,  as  to  charging  trostee  with,  [1160],  1166. 

mistake,  to  abide  by,  [2801],  2303,  2804. 

mortgagor,  by,  as  to  land  tax  redeemed  by  mortgagee,  [I960],  1977. 

proceedings  in  foreign  Court,  as  to,  738. 

solicitor,  by,  as  to  mode  of  charging  for  conyeyancing  buaineflB,  311. 

to  take  as  real  or  penonal  estate,  904,  [980,  981],  933,  936,  1555. 

to  take  under  or  againit  instrument,  1589 — 1594. 

appointees,  by,  1593. 

compensation,  where  election  against  will,  [1690],  1592,  1593. 
proof  against  estate  of  deceased  for  loss,  [1591]. 

conduct,  by,  904. 

debt  and  legacy,  between,  1596. 

declaration  consequent  on,  [1501]. 

doctrine  of,  1591,  1592. 

is  doctrine  of  compensation,  not  forfeiture,  1592, 1593. 

dowress,  by,  957,  960,  [1547],  1593. 

heir,  by,  1593. 

impossible,  when,  1592. 

infant,  by,  as  to  taking  under  settiement,  [1^8, 1689],  1698. 
generally,  1593. 
request  for  sale  in  partition  action  does  not  operate  as,  1875. 

infant  heir,  by,  [1589]. 

inquiry  as  to  right  of,  [1161,  1580,  1589]. 
whether  election  has  been  made,  [1590]. 

legatee,  by,  under  gift  implying  selection,  1618,  1619. 

married  woman,  by,  904,  910,  1592,  1593. 

purchaser,  by,  not  to  rescind  contract,  [2801],  2303,  2304. 

release  directed  where  election  to  take  under  will,  [1591]. 

remoteness,  when  gift  yoid  for,  1592. 
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to  toka  under  or  against  inatmment— «m^inM^. 
aetileinexxt  and  will,  election  between,  [1588]. 

artioleB  for  settlement,  election  to  take  as  agidnst,  1698. 
values,  action  to  ascertain,  [1591]. 
where  settlement  set  aside,  1704. 
widow^  by,  between  settlement  and  will,  [1589]. 
between  will  and  dower,  960,  [1547],  1598. 
widow,  by,  to  lire  in  dweUing-house,  [1644]. 

ELSOIT,  421,  423. 

aooonnt  of  receipts  nnder,  1972,  [2084],  2074. 

disooyery  in  aid  of,  427,  486. 

execution  of,  2068  $eq. 

inquiry  as  to  lands  extended  under,  [8062—2084,  2067]. 

tenant  by,  right  of,  to  redeem,  1936.    And  99$  Jvbqxsst  Cbbditob. 

what  property  may  be  extended  under,  2073. 

EUBABBAfiSINa  MATTEB, 
striking  out,  34,  35,  149. 

ENCBOAOHMENT, 

on  land,  injunction  to  restrain,  566. 

BNCY(3L0P.EDIA, 
copyright  in,  680. 

SNBOBSEMENT.    S&$  IsDOWsMWsn ;  Special  IsnooBsacsNT. 

ENDOWED  SCHOOLS, 

Acts  relating  to,  1298—1300. 

Charitable  Trusts  Acts,  application  of,  1317. 

ENDOWMENT, 

meaning  of  term,  1299,  1317»  1318,  1345. 

ENFOBCEMENT  OP  JUDGMENT  OR  OBDEB.    80$  Exaoimoir. 

ENFBANCHISEMENT, 

of  copyholds,  [1289],  2266,  2517—2523.    See  COFYBOU) ;  Cofxhold  Acqs. 

g^eral  words  in,  effect  of,  2375. 

Lands  Clauses  Act,  under,  [2487],  2438. 
of  rectorial  manor,  [1779]. 
of  trust  premises,  leave  to  apply  for,  [1717]. 

leave  to  effect,  [1288]. 

ENGAQEMENT, 

mamed  woman,  of,  sepazate  estate  -whm  bound  by,  901,  902. 

JSNQINEEB, 

arbitration  by,  412. 

oerttficate  of,  when  aooepted  as  eridenoe,  712. 

KNGBAYINaS, 

oopyright  in,  680,  681. 
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ENaBOSSMENT  OF  OBDEB,  190. 

ENBOLMENT, 

judgment  or  order,  of,  194. 

orders  of  other  Conrts,  of,  [196—197],  195—199. 

▼acating,  jorifldioiion  of  Lord  Chancellor  as  to,  852. 

ENTAIL.    See  Estitb  Tail  ;  Disestailin(}  Desd  ;  TaiAJsrs  in  Tail. 
specific  perfonnanoe  of  ooTenant  to  bar,  2249. 

ENTEBINQ  GLEBES, 
duties  of,  208. 

ENTIBETIES, 

husband  and  wife  taking  bj,  915,  950,  970. 

ENTBY, 

admissibility  of,  in  evidence,  153,  154. 

evidence,  entering,  as  read,  151.    See  EviDXirOB;  Eihikit;  Juuomuz. 

foims  of,  [141—146]. 
judgment  or  order,  of,  187 — 191.    See  Judoxeht. 

after  trial  of  issue,  374. 

filing,  by,  187. 
trial,  of  action  for,  147,  149. 

District  Begistry,  of  action  proceeding  in,  176. 

EQUITABLE  ASSETS, 
apportionment  of,  1671. 
what  are,  1423,  1424,  1672—1675. 

EQUITABLE  ASSIGNMENT.    See  HosTOAas,  EainxABUi. 
notice,  effect  of,  as  to  priority,  2101—2108.    See  Mobtoaob. 

to  holder  of  bill  of  exchange,  of  appropriation  of  spedfio  funds,  2S66. 
operating  as  lien,  2058. 
patent,  of,  registration  of,  2404. 
policy,  of,  2007. 

EQUITABLE   EXECUTION,  422,  [477],  482,  [791— 7W],  793—796.    Sm 
Beobivbb. 

EQUITABLE  INTEREST, 
bound  by  order  of  sale,  354. 

EQUITABLE  MOBTaAGE,  2041—2053.    See  MoBxaAOB,  J^jjoaslm. 

EQUITABLE  SET-OFF,  1366.    See  Set-off. 

EQUITABLE  WASTE,  [642—548],  550,  554,  555.    See  Ixjustmax ;  WAin. 

EQUITY  OF  REDEMPTION.    See  Mobtoaob. 

EQUnr  TO  SETTLEMENT,  [988-948],  949—954. 

EBBOB, 

account,  in,  evidence  of,  1360,  1375,  1382, 1384,  1385. 

leave  to  show,  [1879]. 
correction  of,  in  judgment  or  order,  192,  193. 

ESCHEAT,  1652. 
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ESCROW, 

oonyeyance  to  be  prepared  and  exeoated  as,  [SM^— 2JM3]. 

ESTABUSmNG  WILL, 

against  heir,  not  now  neoessary,  1419. 

ESTATE  DUTT,  1404—1418. 

abroad,  on  property,  situate,  1406. 

aooonntable  for,  what  persons  are,  1407 — 1409. 

aggregation  of  property  to  form  one  estate  for  purpose  of,  1411. 

aUowanoes  to  be  made  in  determining  amount  of,  1410,  1412. 

appeal  from  Commissioners  as  to,  1412. 

appointees,  payable  by,  1409,  1412. 

apportionment  of,  1409. 

British  possessions,  on  property  situate  in,  1412. 

capital  money,  payable  out  of,  1408. 

certificate  of  payment  of,  1408,  1409. 

cesser  of  interest  of  deceased,  by  reason  of,  1404,  1406. 

yalueof,  1411. 
charge  and  inddenoe  of,  1408,  1409. 
collection  and  reooyery  of,  1409,  1410. 

competent  to  dispose  of  property,  when  deceased  is,  1404,  1405. 
debts  of  deceased,  allowance  to  be  made  for,  1416. 
<<  disposition'*  for  purpose  of,  1412. 
exceptions  and  savings  from  Acts  as  to,  1412. 
executor  and  other  persons  accountable  for,  1407. 

properly  passing  to,  as  such,  1408. 
exemptions  from,  1409. 
expectancy,  on  interest  in,  1410 — 1412. 
foreign  debts  or  property,  allowance  in  respect  of,  1410. 
general  principles  regulating  imposition  of,  1404. 
husband  and  wife  sucoessiTely  entitled  to  income,  where,  1412. 
incidence  of,  1408. 
jointress,  payable  by,  1408. 
leaseholds,  on,  1408. 
life  interest,  on  sunender  of,  1406. 
mortgage,  raiseaUe  by,  1408. 
payment  of,  1408. 

policy  of  assurance  effected  by  deceased,  on,  1406. 
property  passing  on  death,  definition  of,  1404,  1406. 
purchaser  for  yalue^  exception  of  rights  of,  1406. 
rates  of,  1411. 
zecoTery  of,  1409. 
repayment  to  executor,  1408. 
resettlement  on  property  derived  under,  1405. 
reversionary  property,  on,  1407. 
ffOe,  raiseable  by,  1408. 
aettled  property,  on,  1406,  1407. 
settlement,  definition  of,  1407. 
aettlement  estate  duty,  1418. 

incidence  of,  1413,  1414. 
■mall  estates,  on,  1412. 
trust  property,  on,  held  by  deceased,  1406. 
United  Kingdom,  on  property  situate  out  of,  1406. 
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ESTATE  DUTY—contintted. 

value  of  property  for  purposes  of,  1410. 

Yolnntary  setUementy  on  property-  passing  under,  1405,  1406. 

ESTATE  TAIL.    See  DiSENTAiuKa  Deed  ;  Tesust  in  Tail. 
appointment  of  person  to  convey,  [IdTO]. 
barred  bj  order  under  Trustee  Acts,  1249,  [1268, 1870]. 

ESTOPPEL, 

attornment,  created  bj,  803. 

conduct,  by,  140. 

effect  of,  in  interpleader  proceedings,  506. 

estate  by,  in  assignee  of  equity  of  redemption,  1968. 

negligence  of  grantor,  by,  2313. 

ree Judicata,  by,  139,  140. 

share  certificates,  by  issue  of,  2310. 

share  certificates  with  transfers  signed  in  blank,  by  handing  oTer,  2109. 

EVENT, 

costs  following,  255,  413,  414,  872. 

EVIDENCE.    Ohap.  Vin.,  99—112. 

account,  in  action  for,  1359,  1360.    And  tee  Aoooxjht. 

Act  of  Parliament,  of,  153. 

admissibility  of,  a  question  for  Court,  161. 

admission  of  documents  or  copies,  163.    See  Ai>¥1WBton. 

affidavit  evidence  by  consent,  102,  103.    And  tee  ArFmLYTS, 

affidavits  sworn  abroad,  admissibility  of,  237. 

appeal,  on,  869 — 871.    See  Appeal. 

arbitrators,  by,  as  to  award,  412,  413. 

attesting  witness,  proof  by,  when  necessary,  156,  1257. 

Bank  of  England,  discretion  of,  not  interfered  with,  156. 

banker's  books,  of  contents  of,  112. 

bankruptcy  proceedings,  of,  154. 

baptismal  and  birth  certificates,  by,  154,  155,  1257. 

form  of  entering,  in  orders,  145,  146. 
books  when  J9rm<t/act^,  1359,  1360. 
boundaries,  in  action  to  ascertain,  1894. 
certificate  of  chief  clerk,  on  summons  to  vary,  3  82« 
cestui  que  vie,  on  produotion  of,  1783. 
Chambers,  on  proceedings  in,  [99],  323,  328,  1361,  1362. 
dosing,  time  for,  105. 

commission  to  take,  out  of  jurisdiction,  102,  106,  107. 
consent  as  to  mode  of  taking,  103. 
copies  of  letters,  &c.,  by,  154. 
costs  of,  allowance  for,  [263],  302. 

disallowance  of,  [261,  263],  263. 
oross-ezamination,  71,  [99],  1362,  1431.    i8^  AvrdAvit;  Wj 
de  bene  esse,  [100, 101],  106,  153. 

not  to  be  entered,  151. 
death,  by  certificate  of,  155. 

presumption  of,  from  absence,  [1570, 1600],  1656. 

probate  or  letters  of  administration  not  evidenoe  of,  155. 
debt,  of,  in  creditor's  action,  1418. 
deceased  witness,  affidavit  of,  155. 
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deed,  attesting  witneae,  proof  by,  156,  1257. 

draft,  eyidenoe  of  contents  from,  2299. 

ezeonted  abroad,  165. 

fonn  of  entering,  in  order,  [148]. 

unstamped,  eridenoe  by,  158. 
depositions,  107,  110.    See  Dvpoemov. 

entering,  in  orders,  [143]. 
disputed  writing,  156. 

District  Begistry,  documents  coming  from,  176. 
docnmentary,  in  general,  152 — 157. 
documents  not  produced  cannot  be  used,  157. 
documents  which  prove  themselves,  152. 
domicile,  as  to  law  of,  1588. 
Education  Department,  of  notices  of,  157. 
entering,  in  orders,  [141 — 147],  151 — 157.    And  ae$  JvixniXNT, 
entries  and  recitals  against  interest  of  person  making  them,  by,  153,  154. 
entries  in  discharge  of  ofiBldal  duty,  by,  153. 
examiners,  evidence  before,  [100, 101]. 
exhibits,  proving,  at  hearing,  152,  163. 

order  giving  leave,  entered  as  read,  153. 
loredosure,  in  action  for,  1909,  1942. 
foreign  and  odonial  statutes,  of,  155. 
foreign  law,  of,  1588. 
foreign  registers,  copy  of  entry  in,  155. 
former  suit,  in,  admission  of,  taken  <k  bine  este,  106. 
further  consideration,  on,  103,  363. 
further,  leave  to  use,  103. 
heirship,  of,  under  Trustee  Acts,  1257> 
improper,  costs  of,  disallowed,  [861,  868],  263. 
infancy,  of,  152. 

injunction,  on  application  for,  524,  526.  ^ 

interest  on  mortg^ag^,  as  to  rate  of,  1943. 
Irish  or  Scotch  order,  of,  199. 

judgments  and  proceedings  in  other  Courts,  152,  153. 
Judicial  Trustees  Act,  to  be  acted  on  by  Court  under,  1279. 
letter,  press  copy  of,  admitted  as,  154. 

written  "  without  prejudice,'*  reading,  1618. 
liberty  to  use  special,  given,  [888,  888]. 
light,  in  action  for  injunction  against  obstruction  of,  570. 
lost  or  missing  documents,  of,  168,  2298,  2299. 
marriage,  of,  162. 
marriage  certificate,  by,  164,  155. 
nustake,  expunging  evidence  entered  by,  162. 
mistake,  of,  in  order  to  rectify  or  avoid  instrument,  1714,  2306,  2306. 
mode  of  taking,  under  Judicature  Acts,  374. 
mortgage,  of  amount  due  on,  1909,  1943. 
mofcum,  in  support  of,  393. 
motion  for  judgment,  on,  180. 
nationality,  declaration  of,  157. 

new  trostees,  on  application  for  appointment  of,  1226,  1227. 
objection  to  reception  of,  when  to  be  taken,  107,  108,  151, 152. 

of  will,  1397. 
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official  acts,  of,  166. 

official  and  speoial  refereee,  before,  417|  418. 

order,  of,  163,  164. 

o&er  causes,  in,  when  allowed  to  be  read,  106,  106,  168. 

pariah  registers,  extracts  from,  164,  166,  1267. 

parol,  of  drcomstanoes,  as  to  legacy,  1672. 

of  contract,  2216,  2216. 

of  fraud  hj  mortgagee,  1907. 

of  intention,  in  order  to  rectify  settlement,  1714. 

of  lost  deed,  2299. 

of  unstamped  agreement,  168. 
pedigree  case,  in,  162. 
perpetuation  of  testimony,  [101],  107,  108. 
petition,  on,  389. 

power  of  attorney,  yerifying  execution  of,  237. 
probate,  not  evidence  of  deat|i,  166. 

what  it  is  evidenoe  of,  1397,  1400.    See  Fbobitb. 
proclamations,  orders,  &c.,  issued  by  public  departments,  167. 
public  documents  and  books,  166,  167. 
publication  of,  in  action  to  perpetuate  testimony,  [101]. 
recitals,  effect  of,  against  interest,  2299. 
record  of  other  Court  not  referred  to,  163. 
rectification  of  settiement,  in  oases  of,  1714. 
referee,  before,  snbpcana  to  giye,  417. 
register,  extracts  from,  164. 
rejected,  form  of  entering,  [144]. 
release  or  discharge,  of,  1384,  1386. 
reply,  leave  to  file  evidence  in,  106. 
Scotch  registers,  of  entries  in,  166. 
seal,  District  Beg^stry,  of,  documents  bearing,  164. 

not  in  case  of  power  of  attorney,  166. 

proof  of,  when  necessary,  164,  166. 
aeoondazy,  of  lost  documents,  2299. 
ships,  of  registers  of,  166. 
shorthand  notes,  costs  of,  306. 

Spanish  witnesses,  evidence  of,  how  to  be  obtained,  107. 
speoial  directions  as  to,  in  taking  account,  1369,  [1881]. 
stamping  documents  at  trial,  167. 
stamps  on  certificates,  &c.,  166. 

presumption  that  document  duly  stamped,  168. 
statutory  certificate,  by,  of  execution  of  works,  166. 
stop  order,  on  application  for,  497. 
iubpcena  ad  teetijlcandum,  leave  to  serve,  [99]. 
summons  in  chambers,  in  support  of,  322,  323,  328. 
taxing  master,  before,  281. 
time  for  dosing,  106. 

when  extended,  106. 

time  for  filing  affidavits,  103.    See  AjewwkTiT. 

tithe  commutation  map,  by,  1894. 

trial  without  jury,  on,  161 — 167. 

trustee,  on  appointment  of,  1226,  1227,  1267. 

unconscionable  bargain,  of,  onus  prohandi^  2343. 
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EVIDENOE— ^Mi^tfifM^. 

nndiie  inflneiioe,  of,  2388—2840. 

mmaled  doonments,  bj,  165,  156. 

imstamped  deed,  inadmiasibility  of,  157, 158. 

iiaage,  endenoe  of,  in  oonstnimg  charitabLe  trofits,  1294. 

▼aiy  oertiflcate,  on  sommons  to,  103,  363. 

vivd  voce,  tp  be,  in  the  absence  of  oooflont  to  the  oontnuy,  102. 

entering  in  order,  [144]. 
win,  of,  152,  1897,  1414, 1415. 
witnees,  caUiog,  after  case  dosed,  105.    And  im  Wzonos. 

prodnotion  of,  hj  goyemor  of  prison,  [88]. 
writ  of  Bununona,  of  renewal  of,  154. 

EXAMINATION  OF  MAHTITKT)  WOMAN,  [928-881],  932  et  teq,    S$e 
MiBimn)  WoxAiir. 

EXAMINATION  OF  WITNESSES.    See  Wxxnsss. 
abroad,  287. 

aooonntlng  party,  of,  1862. 

Companies  Aot,  nnder,  no  appeal  from  order  directing,  860. 
oommiaBion  abroad,  bj,  102. 
de  bene  esse,  [100],  151. 

interrogatories,  by,  65 — 70.    See  IimEBBoaATOBiES. 
Master,  by,  323,  324. 

order  directing,  not  subject  to  appeal,  860. 
prolonged,  of  doooments,  416. 
pro  mtereeee  euo,  [468,  400],  461,  779. 
receiYer,  by,  as  to  assets,  828. 

SZAMINEB  OF  PATENTS, 

referenoe  to,  2878. 

BXABONEB  OF  THE  GOUBT, 

endenoe  on  petition  taken  before,  389. 
OTamination  of  witneoses  before,  practioe  as  to,  102. 
Master  shoold  send  examination  to,  823,  824. 
order  for  eramination  of  witnesses  before,  [100]. 
special,  order  appointing,  [100]. 
not  generally  made.  111. 

where  witness  ont  of  jnriadiction,  106. 

SXOAVATION  OF  LAND, 
injonotion  against,  556. 


ohazity  property,  of,  1316,  1818. 

judgment  for  sale,  [1661]. 
Inqniry  as  to,  [1661]. 
loss  of,  aUowanoe  for,  1863. 
power  of,  ezeroised  by  partition,  1872. 
Settled  Land  Acts,  nnder  powers  of,  [1818],  1822. 
apeoific  performance  of  agreement  for,  [1965]. 

BXCHEQUEB  BILLS, 

inTesting  cash  in  Court  in,  236. 


/  Srferenca  to  ih$  Form  are  printed  thue  [458]. 
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EXOHEQUEB  OHAMBEB, 

jurisdiotion  of  Oourt  of,  transferred  to  Court  ol  Appeal,  823,  862. 

EXCLUSION  OF  COUNTER-CLAIM,  [88]. 

EXCUSE, 

breabh  of  trost,  from  oonseqaenoeB  of,  under  Jndioial  TnuteeB  Aofc,  1896.. 

[1147],  1163,  1164. 

EXECUTION,  Chap.  XXVH.,  421—476. 

act,  of  judgment  direoting  perfozmanoe  of,  423. 

or  abstention  from,  423. 
asaistanoe,  \fj  writ  of,  866,  [481]. 

attachment,  bj  writ  of,  422,  438 — 446.    See  ATTACTrwwT. 
bankraptoy  of  judgment  debtor,  effect  of,  438 — 436. 
dhargiag  order,  effect  of,  483,  484.    See  CHABODra  Osdxb. 
ohatteU,  deUrery  of,  [481]. 
oonmuttal,  bj,  422,  488 — 446.    See  Coxutiai.. 
oonyeyanoe  of  land,-ieDforcement  of,  [489],  437. 
corporation,  against,  426. 

costs,  for,  stayed  pending  appeal,  [877],  878,  879. 
costs  of,  432,  436. 

costs,  of  judgment  or  order  for  payment  of,  [814,  816],  316. 
debenture-holders,  priority  of  receiver  for,  [9089],  2038. 
deed,  order  for  execution  of,  under  Judicature  Act,  1884,  s.  14,  [499]. 
deUrery  in,  by  "lawful  authority,"  186,  468,  2073. 
delirery  of  property,  of  judgment  for,  422,  [481],  437. 
discoTCty  in  aid  of,  427,  486. 

attachment  for  non-attendance  under  order  for,  446. 
discoTczy,  of  order  for,  423. 
District  Begistry,  issue  of  writs  from,  176,  177. 
elegit,  by  writ  of,  421,  423,  2072,  2073. 

equitable,  by  appointment  of  receiTer,  422,  [477],  482,  [791—798],  798— 
796.    See  Rsobiveb. 

charging  order  by  way  of,  on  cash  in  Court,  [477]. 

when  available,  422,  894. 
executor  carrying  on  business,  by  judgment  oreditor  of,  1662. 
fl,  fa,,  by  writ  of,  421,  423,  431—433. 
foreclosure,  of  judgment  for,  436. 
garnishee,  to  levy  amount  due  from,  486,  487. 
habeae  eorpua  to  bring  up  prisoner,  [448,  449],  460. 
injunction,  of  order  for,  [748,  744],  746,  747. 
interests  capable  of  deliyery  in,  2073. 

interpleader  summons,  effect  of,  as  suspending  act  of  bankmptcj,  618. 
Irish  Court,  of  judgment  of,  196. 
issue  of  writs,  426,  427. 
«  judgment "  includes  **  decree,"  421. 

land,  of  judgment  for  recoTcry  or  deUvery  of  pnnonnmnn  of,  422,  436, 437. 
leave  to  sue  out,  for  costs,  [894]. 
married  woman,  against  property  of,  488,  894. 
Master  nominated  to  execute  deed,  [489]. 
money,  of  order  for  payment  of,  211,  421,  422,  431—433. 
order  enforceable  as  judgment,  186,  421,  482,  1421,  1996,  2099,  8979. 
partners,  against,  424,  426,  2177. 
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EXECUTION— <»»^fiiMM;. 

poflflOBsion,  by  writ  of,  436. 

privil^ped  personB  (#.^.,  peers,  members  of  Parliament),  against,  426,  426. 

property,  of  judgment  for  deHyery  of,  422. 

redemption  of  lands  deliyered  in  execution,  [9068]. 

remoTal  of  action  from  inferior  Court  for  purpose  of  obtaining,  841,  844. 

renewal  of  writ,  426. 

return  of  writs,  enforcement  of,  [446],  447. 

sale  of  lands  deliyered  in  execution,  421,  [8062—9064].     See  Judqicbnt 

Cbeditob. 
scheme  of  arrangement  bj  railway  company,  pending,  2471. 
sequestration,  by  writ  of,  450  et  aeq.    See  SEQUBSnilTioir. 
Serjeant-at-Arms,  order  for,  [447],  448. 
sheriff,  costs  of  execution  payable  to,  435. 

liability  of,  for  penalties,  433. 

ordetB  for  committal  of,  [446]. 
solicitor,  against,  [814,  815],  316. 
solicitor /ttfttf^ttf  officio  after,  1076. 
specific  performance,  of  judgment  for,  2285—2294. 
stay  of,  appeal  does  not  operate  as,  880. 

eyidence  in  support  of  application  for,  427. 

for  costs  on  undertaking  to  refund,  [878],  879. 

pending  appeal,  880,  881. 
substituted  serrice  of  judgment  or  order,  [487],  428. 
turn  oyer  of  prisoner,  order  for,  [448],  449. 
wrongful,  liability  for,  439. 

ICUTOB.    And  see  ADMZNZsnuTiON  of  Asbbib. 
abroad,  distribution  of  fund  remitted  by,  1482. 
absconding,  dispensed  with  as  party,  1482. 
account  at  suit  of,  1478,  1479. 

of  rents  against,  1480. 
account  by,  [1519—1521]. 

and  surviying  executor,  [1520]. 

against  executors  of  two  executors  deceased,  [1520]. 

against  executor  of  executor  of  acting  executor,  [1521]. 

common  judgment  for,  effect  of,  1162. 

Court  fees  on  account  rendered  by,  1478. 

duty  of ,  to  set  out  account  though  denying  plaintiff's  right  as  creditor,  88 . 
unless  he  admits  assets,  88. 

under  usual  judgment,  1162. 
aooonnts,  statement  of,  may  be  ordered  to  render,  1476. 

power  of,  to  settle  accounts,  1567. 
acknowledgment  by,  1130. 
acting,  before  probate,  134,  1130,  1183, 1416. 
action,  to  defend,  and  be  indemnified,  [1525]. 
administration  action  by  and  against,  1476. 

direction  by  testator  for,  1477. 

necessary  party  to  proceedings  in,  1416,  1482. 
administration  by  Court,  liability  of,  after,  1186. 
administrator,  temporary,  payment  out  to,  1503. 
admission  of  debt  by,  [1892],  1417,  1418,  1441. 
adyancements,  interest  on,  1605. 

presumption  of  satisfaction  by,  1603,  1604. 

Me/ereneee  to  the  Forme  are  printed  thut  [456], 
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lEXECUTOBfHfoniinued. 

ftdyanoes  bj,  or  by  testator,  inqniriefl  as  to,  [1478, 1478]. 
.     ademption  of  legacy  by  adranoee,  [1697],  1603,  1604.    8m  LBOior. 

intereet  on,  1643. 
adTanoee  to,  repaid  to  mortgagee^  [1140]. 
adyertifleinenta  for  oreditors,  1394,  1396,  1481,  1484. 

when  protected  by,  1661—1663. 
affidavit  of  documents  by,  oxder  for,  [59]. 
agent,  acting  as,  of  co-ezeontor,  1130. 
agent  of,  liability  of  execntor  for  acts  of,  1131. 

payment  to,  1667. 

salary  of,  1622. 
agreement  for  mortgage,  inquiry  as  to,  [1684]. 
aUowonoe  of  payments  by,  1486,  1622, 1623. 

to,  for  carrying  on  business,  [1568],  1661,  1662. 
allowances  to,  1169,  1173,  1174. 
annuity,  duty  of,  to  set  apart  fund  for,  1639,  1640. 
annuity  to,  for  his  trouble,  cesser  of,  1634. 
appeal  by,  866,  861. 
appearance  by,  1417. 

in  nxune  of,  in  case  of  conflict  of  duty  andinterest,  1417. 
apportionment  by,  of  residue  among  creditors,  [1468]. 
appropriation  of  log^acies,  &c.  by,  1486—1488. 
assent  by,  to  legacy,  1484 — 1486. 
assets,  admission  of,  [1888],  1417,  [1478],  1484,  I486, 
what  acts  amount  to,  1486. 

dealing  with,  by,  restrained,  [781,  788],  733. 

right  of  creditor  to  follow,  1396,  1660. 
balances  in  hands  of,  accounts  and  inquiries  as  to,  [1168,  1168],  1169^ 
1161. 

payment  in  of  balance  by,  1608. 
order  for,  [800]. 
bankers,  liability  of  executor  for  acts  of  his,  1131. 

for  interest  on  balances  left  with,  [1169]. 

mixing  trust-money  with  his  own  at  his,  1160,  1165. 
bankrupt,  costs  of,  1169,  1617,  1619. 
bankruptcy  of,  1130. 

when  a  ground  for  appointing  reoelYer,  782,  783,  1667. 
book  debts,  may  assign,  1667. 
breach  of  trust  by,  1126,  [1141,  1148, 1147].    And  tee  Txdbbb. 

by  testator,  inquiry  as  to  liability  by  reason  of,  [1666]. 

excused,  [1147],  1163,  1164. 
building  contracts  of  testator,  inquiiy  as  to,  [1640]. 
busmess  of  testator,  carrying  on,  1173,  [1667—1680],  1661—1663.    6^ 

BUSTNBSB. 

calls  on  shares,  indemnity  against,  1628. 
carrying  on  proceedings  against,  [114]. 

witiiout  legal  personal  representatiTe,  [119, 180]. 
charge  of  debts,  mero  direction  for  payment  is  not,  1424. 

effect  of,  as  to  exoneration,  1639,  1640. 

effect  of,  as  to  power  of  executor  over  realty,  1543,  1544. 
charge  on  funds,  notice  of,  to  executor,  1127,  1128. 
charges  on  estate,  inquiries  as  to,  [1588«~1686]. 


Vol,  I.  emb  with  p.  884 ;  Vol.  U.  with  p.  1894. 
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EXEOUTOB— tfOfi^inti^. 

oo*exeoiitor8,  liability  for  acts  of,  1120 — 1131. 

pzooeedings  between,  1482. 
oomponnd  interait,  charged  with,  [1168],  1165,  1166. 
oompromiae  or  composition  of  debt  bj,  1126,  1187,  [1564, 1660],  1667. 
oondact  of  prooeedings  in  administration,  giren  to,  1624,  1667* 
oondnot  of  Bale  committed  to,  341. 
confirmation,  Sootch,  1400. 

contingent  liabilities,  setting  aside  sum  to  answer,  [1696],  1627,  1661. 
contracts  by  testator.  Indemnity  agfainst,  [1626,  1696],  1627. 

by  exeoator  or  trustee  under  which  estate  liable,  [1660]. 
couTersion  of  investments  by,  inquiries  as  to,  [1668,  1664]. 
conyersion  of  wasting  securities  by,  1686 — 1693.    See  TsskSPt  fob  Lzfb. 

inquiries  and  direotions  as  to,  [1626,  1648, 1660]. 

right  of  pre-emption  declared,  [1660]. 
OMts  of: — 

administration  action,  in,  1174,  1176. 

appeal  as  to,  855,  1170. 

bankrupt  or  insoWent  executor,  1169,  1517,  1519. 

charges  and  expenses,  right  to,  [1167, 1168],  1 169^1 172.    See  Tbuszbb. 

counsel's  opinion,  acting  under,  1172. 

deriratiTe  executor,  who  has  committed  breach  of  trust,  [1168]. 

party  costs  to  be  paid  by  plaintiff  and  balance  out  of  fund,  [261]. 

priority  of,  1421,  1451, 1459. 

real  estate,  right  to  payment  out  of,  1479,  1480. 

refused,  when,  1174,  1175,  1517. 

retainer  of,  [1448,  1448,  1668]. 

right  to,  255. 

solicitor  and  client,  as  between,  1517. 

Trustee  Act,  on  payment  into  Court  under,  1196. 
eosts,  ordered  to  pay,  when,  1517. 
creditor,  action  by,  for  administration,  1890—1465.    See  Obbdisob's  Affoxm. 

preference  of,  by  executor,  1425. 
debt  owing  by,  extinguishment  of,  by  his  appointment,  1567,  1568. 
debts,  duty  of,  as  to  getting  in,  1566. 

order  of  administration  of  assets  for,  1672,  1673. 

payment  of,  by,  [1462]. 

priority  of,  1419—1423,  1465. 
deceased,  account  against  estate  of,  [1620, 1621]. 
dday  by,  in  taking  out  probate,  1127« 
derivatiTe  executor,  accounts  against,  1160,  [1618—1621],  1522. 

and  suryiTing  executor,  [1620]. 

costs  against,  where  breach  of  trust  committed,  [1168]. 

righte  andliabiUtiee  of,  1486,  1531. 
^  eon  tort,  1416,  1522,  1623. 

liability  of,  1416,  1417,  1522. 
dopoiUmt,  action  for,  transferred  to  Chancery  Diyision,  829. 

charged  with,  on  common  account,  1162. 

when  barred  by  statute,  1154, 1441. 
disooTery  by,  69,  76. 
diyidend,  ordered  to  make  a,  [1468]. 
duty,  compelled  to  pay,  241. 
duty  of,  to  protect  estate,  1416,  1417. 
duty  on  fond  in  Court,  obligation  to  provide  for,  241. 

Srferenoee  to  the  Fortn$  are  printed  thm  [466]. 
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ESECUTOR-^outinued. 

eleddon  to  take  under  or  against  will,  [1688—1601],   1692^1694.    8m 

£lJBOXZON. 

exoneration  of  personalty  from  debts,  [1686 — 1687],  1637 — 1541. 
incnmbrances  created  before  testator's  decease,  1637 — 1639. 
Beal  Estate  Charges  Acts,  nnder,  1539 — 1541. 
express  trustee,  not  oonstitated  by  Ezecntors  Act,  1830.  .1164. 
farming  business,  inqniry  as  to,  [1668]. 
foreign  Beourities,  direction  to  continue,  [1666]. 
funeral  expenses,  allowance  of,  1171,  1419. 
gifts  to  *'  exeontors,"  1574. 

impound  property,  right  to,  to  meet  debt  due  from  legatee,  1487. 
improvements  by,  inquiry  as  to,  [1666]. 
incumbrances  created  by,  1541 — 1543. 

by  testator,  [1688—1686]. 
indebted  to  estate,  account  against,  [1681],  1924. 
indemnity  to,  against  contingent  liabilities  of  testator,  [1696]. 
against  coYonants  in  leases,  1527,  1528. 
against  liabmty  on  shares,  [1168],  1186,  1528,  1661. 

as  surety,  [1626]. 
against  partnership  debts,  [1686]. 
against  testator's  liability  as  trustee,  [1686]-. 
busineas  of  testator,  in  respect  of  carryiag  on,  1561,  1662. 
defending  action  as  executor,  [1686]. 
judgment  for  administration,  by  reason  of,  1527. 
right  of  executor  to,  [1168],  1186,  1527,  1528,  1561,  1562. 
Indian  executor,  allowed  5  p.  c,  1522. 
infancy  of,  1399. 
infant,  legacy  to,  1505. 

injunction  against  improper  dealings  by,  [781,  788],  733. 
injunction  against  transfer  of  stock  by,  [729]. 
inquiry  if  trust  moneys  might  hare  been  recovered  by,  [1168]. 
insolvency  of,  when  a  ground  for  appointing  a  receiver,  782,  783. 
inspection  of  documents  in  hands  of,  [69]. 
insurance  by,  inquiry  as  to  propriety  of,  [1626]. 
interest  on  costs  of,  1607. 

on  balances  of ,  [1169],  1160,  [1161],  1164,  1165. 
inventory,  Scotch,  1400,  1402. 
investments,  conversion  of,  ordered,  1564. 

improper,  declarations  and  inquiries  as  to,  [1141 — 1147],  1148—11^ 

And  see  Tbxtstsb. 
inquiry  as  to  continuing,  [1668,  1664]. 
retaining  authorized,  not  liable,  [1147],  1150. 
judgment  against,  priority  of  creditor  obtaining,  1421. 
judgment  for  administration,  how  affected  by,  1186,  1442,  1661,  1662. 
Judicial  Trustees  Act,  is  a  trustee  within,  1278,  1280. 
jurisdiction,  resident  out  of,  1399. 
leases,  granted,  inquiry  as  to,  [1666]. 

indemnity  to  executor  against  oovenants  in,  1627. 
legacy,  interest  on,  liability  of  executor  for,  1485. 
payment  of,  into  Court  directed,  [1474]. 
payment  of,  where  abatement  necessary,  [1617]. 
prematurely  paying,  executor  held  liable,  [1667, 1668],  1661—1668. 
action  against  legatee  to  refund,  1661. 

Fi^.  I,  endi  wUhp,  884 ;  Vol  II.  withp,  1894. 
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togaoy,  intereet  on — eontinued. 

refunding,  [1667—1660],  1661--1668. 
right  to  payment  or  judgment,  1477. 
legacy  to  executor,  1674. 

implied  condition  that  he  prore  will,  1604,  1606. 
legal  and  equitable  asaete,  1423,  1424,  1671—1673. 
liabilities  of  testator,  indemnity  against,  and  inddenoe  of,  [1626—1587], 

1628,  [1666]. 
liberty  to  bid  at  sale,  not  in  general  g^ren  to,  341. 
library  improperly  sold  by  testator,  tenant  for  life,  inquiry  as  to,  [1666]. 
Limitations,  Statute  of,  when  available  in  fayour  of,  1166, 1166, 1441,  1442. 
not  bound  to  plead,  1441,  1466. 
when  running  against,  1441,  1442. 
married  woman  executrix,  capacity  of,  923. 
devattavit  by,  liability  for,  892,  923,  924. 
injunction  against  dealings  with  assets  by,  732. 
liabilities  of,  923.    See  MATmrnD  Woioir. 
payment  out  of  Court  to,  936,  937. 
wiU  by,  926. 
mistake  by,  in  admitting  assets,  1486. 

in  m^dng  payments,  [1669],  1662, 1677. 
mortgage,  appropriation  of,  to  answer  legacy,  1487. 

mortgagee  of  executor,  when  bound  to  see  to  application  ol  mon^, 

1641,  1642. 
personalty  and  chattels  real,  of,  1641,  1642. 
realty,  of,  power  of  executor  to  make,  1641,  1642,  1661. 
testator,  by,  special  inquiries  as  to,  [1688, 1684]. 
notioe  to,  of  charge  on  funds,  1127,  1128. 
occupation  by,  inquiry  as  to,  [1666]. 
originating  summons  by  or  against,  1163. 
outstanding  estate,  direction  to,  to  get  in,  [1663]. 

duty  of  executors  as  to,  1127,  [1147],  1160,  1164,  1166,  [1166],  1163, 

1666,  1667. 
inquiry  as  to  reoorerability  of,  [1166]. 
reoeiyer  appointed  where  executor  insolyent,  1667. 
when  legatee  may  sue  as  to,  1667. 
parties  to  administration  actions,  1480 — 1482,  1486. 

partner,  deceased,  actions  by  and  against  executor  of,  1626,  [1696,  8168 — 
8167],  2188—2191. 
carrying  on  business,  liability  of  executor,  1661,  1662. 
indemnity  to  executor  against  partnership  debts,  1626,  [1696]. 
proof  in  bankruptcy  of  suryiying  partner,  2190,  2191. 
right  of,  against  surviving  partner,  2189,  2203,  2204. 
when  surviving  partner  must  be  sued  jointly  with,  2203. 
patentee,  of,  grant  to,  2377,  2379. 
pauper  action  by  or  ag^ainst,  1623. 
payment  into  Court  by,  when  ordered,  1129,  1608,  1609. 
payment  out  of  Court  to,  1609. 

in  action,  before  accounts  taken,  1610. 
on  death  of  payee,  1609. 
payments  by,  allowanoe  of,  1164,  1486,  1622,  1623. 
persons  interested  in  estate,  inquiries  as  to,  [1668 — 1670],  1671. 
pledge  by,  1641,  1661. 


Brfirmtm  to  th$  Formt  ar$  prinUd  ikm  [466]. 
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preferenoe  to  ozeditor,  right  of  executor  to  give,  1425. 

declaration  against  preferring  creditorB  in  lower  degree,  [IMi]. 
probate,  actsbj,  previonslj  to,  134,  1130,  1133,  1416,  1417. 
duty,  payment  of,  1461,  1462.    See  Pbobaxe  Dutt. 
expenses  of,  allowanoe  of,  1171. 
obtaining,  1191  et  teq.    See  Pbobatb. 
proceedings,  -when  not  bound  to  take,  1127»  1180,  1154. 
prodnction  of  documents  bj,  [59],  76. 
profit  by,  from  office,  1176,  1177. 

profits  or  interest,  when  chargeable  with,  [1161],  1164 — 1166. 
pmrchaser  deceased,  of,  judgment  against,  [8807]. 
purchaser  from,  protection  of,  1542. 
purchaser  of  estate,  precluded  from  being,  1130,  1133. 
real  estate,  when  executor  may  sell  or  morl^;age,  1541,  1542,  1561. 
real  estate  Testing  in,  under  Land  Transfer  Act,  1897.  .1397, 1896. 
receipt  by,  1130. 

receipt  of  trust  fund  by  co-executor,  1130. 
receipts  by,  account  of,  1162  et  seq, 

receiyer,  appointment  of,  where  Qxecutor  insolvent,  783,  1567. 
executor  of,  to  pass  accounts,  808,  [614]. 
executor  to  deliver  securities,  &o.  to,  [754]. 
right  of  executor  to,  against  partner,  1562. 
recouped  amounts  paid,  [1666,  1675],  1677. 
recovery  of  trust  moneys,  inquiry  as  to  possibility  of,  [1156]. 
refunding  in  favour  of  creditors,  liability  as  to,  1661,  1662, 
refusal  by,  to  convey  or  transfer,  [1814,  1886,  1887,  1844].    Sm 

Acts. 
release,  when  entitled  to,  1523,  1528,  1529. 
removal  of,  1208,  1278. 
remuneration  to,  [1559]. 
rents,  account  of,  against,  1480. 
renunciation  by,  1130,  1399,  1417. 
residuary  account,  effect  and  passing  of,  1485,  1486. 
residuary  legatee,  refunding  money  paid  by  mistake  to,  [1668]. 
residue,  right  to  take,  beneficially,  1604,  1605. 

apportionment  of,  where  assets  insufficient,  [1460,  1461]. 
retainer  of  costs  by,  out  of  balance,  [1446, 1449]. 
retainer  of  debt  by,  [1589]. 

bankruptcy,  transfer  of  action  to,  1463,  1464,  1533. 
right  of,  1529—1532. 

judgment,  order,  or  appointment  of  receiver,  how  affected  by,  778. 

1530. 
legal  assets,  confined  to,  1529. 
receiver,  none  against,  778. 
waiver  of,  1632. 
what  debts  may  be  retained,  1530,  1531. 
statute-barred  debt,  1441,  1531. 
return  of  duty  overpaid,  proceedings  directed  to  be  taken  for,  [1689]. 
reviving  action,  liability  for  costs,  118. 
salary  to  agent,  allowance  of,  1522. 
sale  by,  at  undervalue,  1126. 
sale  by,  of  chattels,  1541, 1561. 


Vol  /.  endi  with  p.  884 ;   Vol.  IT.  with  p.  1694. 
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sale  of  real  estate  hy,  1643 — 1646. 

inquizy  as  to,  [1660]. 
.     Bet-off  by,  1364,  [1662],  1663. 

of  own  debt  agamst  legacy,  [1662],  1663. 
though  debt  statate-barred,  1663. 
shares,  deyolving  on,  indemnity  an  to,  [1168],  1186,  1628,  1621. 
shares,  dnty  of,  to  sell,  1127. 
shares,  holding,  liability  of,  1186,  1681,  1661. 
Bolioitor  who  is,  when  entitled  to  charge  for  professional  expenseSi  1176, 

1177. 
solicitor  to,  oosts  of  employing,  when  allowed,  1174. 
solicitor,  how  far  liable  for  acts  of  his,  1131. 
solicitor  and  client,  costs  as  between,  when  allowed  to,  1170. 
solicitor's,  taxation  of  bill  by  or  against,  [292,  298]. 
ipecifio  bequests,  direction  for  deliyery  of,  [1614]. 

iwsignment  of  leaseholds  directed,  [1614]. 

powers  of  executors  as  to,  1642. 
specific  devisee,  right  of,  to  sell  realty,  1644. 
specific  effects,  sale  of,  [1686]. 

statute-barred  debt,  retainer  or  payment  of,  1441,  1466,  1663. 
stay  of  proceedings  by,  before  probate,  134. 
suretyship  of  testator,  indemnity  against  liability  for,  [1626]. 
iurriTing  executor,  account  against,  [1620]. 
tenant  for  life,  of,  inquiries  as  to  liability,  [1666]. 
'*  testamentary  expenses,"  meaning  of,  1360,  1423. 
timber,  cutting,  by  mistake,  1623. 
trade  of  teitator,  inquiries  as  to  oarzying  on,  [1667 — 1660].    Astd  m 


assent  of  widow,  with,  [1668]. 

employment  of  assets  in,  executor  liable  for,  [1160],  1161. 

inquiry  as  to,  [1668]. 

interest  and  profits  of,  distinguished,  [1669]. 

powers  and  liabilities  of  executors  as  to,  1661 — 1663. 

remuneration  allowed  to  executor,  [1669]. 
trust  and  mortgage  estates  deyolying  on,  1220. 
trust,  breach  of,  by,  1127  et  teq.    See  Bbkaoh  of  Tbxtst  ;  T&ttstkb. 
^ustee  Acts,  appointment  under,  1226. 
trustee,  when  executor  is,  1164,  1166. 
trustee  deceased,  of,  judgment  against,  in  respect  of  breach  of  trust, 

[1148]. 
tmsteeehip  of  testator,  inquiry  as  to  liability  under,  [1625]. 
Tendor's  lien,  exoneration  of  personalty,  1638 — 1641. 
wasting  securities,  oonyersion  of,  1161,  1686—1693.    Ses  Tenaut  iob  Lzfb. 
wiliU  default  by,  [1168],  1160—1162  et  seq.    And  tee  Tbubtee;  Wilful 

DBFATJIil. 

aooount  against,  on  footing  of,  1129,  1162  H  teq.,  [1478]. 
direction  for  annual  rests  and  compound  interest,  [1169]. 
employment  of  assets  in  trade,  by,  [1160],  1161,  1166. 
inquiries  as  to,  [1160]. 
interest  on  balances  charged  in  oases  of,  [1169],  1160,  1161. 

EXECUTOBY  SETILEMENT,  [1710—1722],  1723—1727].    See  Ssfklbxent. 
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EXEMPLIFIGATION, 

jiidgmfiat  of  other  Ck>iirt,  of  copy  of,  196,  196. 
reoeiTable  in  evidence  without  farther  proof,  164. 

EXHIBITS, 

costs  of  perosing,  802. 

fonn  of  entering,  in  orders,  [146]. 

marking,  161. 

panper,  case  and  opinion  as  to,  privileged,  1066. 

proving,  at  hearing,  163. 

EXONERATION, 

action  by  devisee  for,  when  barred,  1489. 

of  personal  estate  from  mortgage  debts,  [158C — 1637]. 

incombranoes  created  before  testator's  decease,  1637^1639. 
Beal  Estate  Charges  Acts,  under,  1639—1641. 

contrary  intention,  evidence  of,  1640. 
vendor's  lien,  from,  1638. 

EX  PARTS, 

appeal  from  refusal  of  application,  862. 

charging  order  in  first  instance,  481. 

injunction,  application  for,  392,  [618],  626,  626. 

motion,  procedore  by,  122,  892. 

panper,  application  for  leave  to  appeal  as,  1067. 

receiver,  when  appointed,  392,  749,  773,  774,  794,  796. 

not  discharge,  816. 
representation  order,  122. 
summons,  hearing  of,  326. 
transfer  ordered,  [826]. 

EXPECTANT  SHABE> 
stop  order  on,  [408J. 

EXPEBTS, 

costs  of,  306,  307. 

Judge  in  Chambers  may  obtain  assistance  of,  324. 

law  ofScer  may  require  assistance  of,  2379. 

order  for  inspection  by,  in  patent  action,  [666]. 

reference  to,  as  to  alleged  obstruction  of  light,  [668],  670. 

EXTENSION  OF  PATENT,  [2882],  2383—2386. 

EXTENSION  OF  TIME.    See  Tzmb. 

EXTINGUISHMENT, 

ccn^miable  right,  of,  on  enfranchisement,  601. 
deflpHc,  by  discharge  from  arrest,  1908. 
dower,  of  right  to,  968,  969. 

EXTRADITION  ACT,  1876, 

offence  within,  disobedience  to  order  of  Court  is  not,  446. 


FACT  (QX7ESTI0N  OF).    See  lasaz. 


Vol  L  ende  with  p,  884 ;   Vol  II.  iffUhp.  1894. 
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FAGTOBS, 

mmhaUing  aeonritleB  against  factor,  2092. 
mortgageB  or  pledges  bj,  2004—2007. 

iFaotora  Aots  amended  bj  62  &  63  Viot.  o.  46. .2004. 

«  mercantile  agent/'  meaning  of,  2004,  2006. 
set-off  against,  1368. 

FAILTJItE, 

bank,  of,  liability  of  trostee  for,  1131. 

FALSIFTINa  AND  SUBGHABGIKa,  1369,  1360,  [1879, 1880],  1883— 1386. 
Se$  Aooottht. 
meaning  of  term  <<  falsify,"  1383. 

"FAMILY," 
gift  to,  1673. 

FAMILY  ARRANGEMENT,  1703. 

consideration  for,  not  minntely  scanned,  1703. 
creditors,  preasure  by,  to  compel  son's  concurrence,  1703. 

validity  of  arrangement  as  against,  1703. 
declared  binding,  with  consequent  directions,  1696. 
enforcement  of,  1703. 

faronrably  regarded  by  Court,  1703. 
failure  of,  by  non-execution  by  one  of  the  parties,  1703,  2161. 
infants,  how  far  bound  by,  1703. 
mistake  not  necessarily  a  gpround  for  setting  aside,  1703. 
preasure  or  undue  influence,  ayoidance  on  ground  of,  1703. 
Settled  Land  Ajcts,  forming  part  of  settlement  under,  1814,  1816. 
trustee,  undue  influence  by,  1703. 

FARM, 

allowance  for  managing,  declaration  as  to,  [1669]. 

business,  inquiry  as  to,  and  expenditure  thereon,  [1668]. 

farming  contract  enforced  by  injunction,  [684],  636,  641. 

issue  as  to  custom  to  consume  hay,  &c.,  [882]. 

receiver  and  manager  of,  appointed,  768. 

zeoeiTer  to  repair  buildings  in  accordance  with  specification,  [799]. 

FASCIA, 

injunction  to  restrain  interference  with,  667. 

FATHER, 

duty  of,  to  maint^iin  child,  1007,  1008. 

rights  of,  as  to  infant  children,  1000,  1026,  1042.    See  Ihvaht. 

settlement,  agreement  for,  enforced  against,  [1694],  1697. 

FEES  (COUNSEL'S), 

aBowanoe  of,  on  taxation,  800—402,  811. 

FELLOWSHIP, 
reoeiTer  of,  700. 

FELONY, 

administrator  of  felon  appointed  by  Crown,  1787,  1788. 
appointment  of  new  trustee  in  case  of  trustee  convicted  of,  [1218],  1222, 
1224,  1267. 

Seffrmcet  to  th4  Fmnt  ar0  printed  ihue  [468]. 
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oompoimdixig,  ayoidaxioe  of  oontnust  for  pnrpoaa  of,  [83M],  2838, 2S56. 
oonTiotion  of  mortgagor  or  mortgagee  for,  [1901],  1909,  1910. 

of  protector  of  oettlemeat  for,  oonaent  bj  Comt  in  suoh  ctm,  [17N], 
1787. 
forfeitare  and  escheat  for,  abolition  of,  1652, 1909. 

FBMS  CO  VERT,    See  Habbded  Woiuiir. 

ITENCE, 

injunotion  to  compel  erection  or  remoyal  of,  680,  [666]. 

FIEJEa  FACIAS  (WRIT  OF), 

enforoement  of  judgment  or  order  by,  421,  423,  431—433. 
interpleader  order  as  to  proceeds  under,  [611]. 

FIBBI  FACIAS  DB  BONIS  BCCLBSIASTICIS  (WETT  01),  431. 

ai&dayits,  time  for,  103—105. 

oertifioate,  331,  344. 

documeiitB  and  pleadings  instead  of  delivery  after  default  in  appearance,  ITS. 

entry  of,  in  order,  [178]. 

judgment,  on  entry,  187. 

notice  of  motion,  in  defanlt  of  appearance,  392. 

petition,  387,  888. 

pleadings,  on  entry  of  judgment,  180. 

FINAL  ACCOUNT, 

recdyer's,  805,  [814,  816],  816. 

FINAL  AND  INTEBL0CX7T0BY  JUDaifENTS,  863^-866.   St€ 

FINAL  JUDGMENT, 

leave  to  enter,  in  Chambers,  322. 

FINDING  OF  FACT, 
appeal  from,  864. 

FINDINGS  OF  JUBY  ON  ISSUES.    See  Imn. 
Court,  how  far  bound  by,  385. 

FINE, 

contempt  of  Court  punished  by,  465,  467. 

FINES, 

admission  to  copyholds,  on,  inquiry  as  to,  [1776]. 
allowance  of,  in  foreoloBure  action,  1958,  1977. 
infant,  on  copyholds  of,  raising,  1025. 
renewal  of  leaseholds,  on,  inquiry  as  to,  [1886]. 
sale  of  manor,  falling  due  before,  2252. 

FINES  AND  BECOYEBIES  ACT,  1786—1788.    Se^ 
Mabbibd  WOXAK. 
rectification  of  deed  enrolled  under,  1713. 

FIBEABMS, 

injunction  against  testing,  [608],  613. 

FIBE  INSUKANCE.    See  Pouor. 


Vol.  T.  endt  wvthp.  884 ;  F^l.  U.  with  p.  1894. 
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HBEWOBES, 

mjimction  agaixuit,  nniflanoe  ixom^  [608]. 

FIRM.    SeeVkSTSKBB'j  Vasssessbjf, 
default  of  appearanoe  bj,  173,  175. 
diflooyery  of  names  of,  [62],  63,  487. 

no  attaohment  for  default,  96. 
goaianty  to,  revooatlon  of,  2161. 
judgment  on  motion  for  judgment  against,  179. 
name  of,  injnnction  against  wrongful  user  of,  638. 
partners  may  sue  and  be  sued  in  name  of,  63. 
payment  to,  [980],  233,  234. 
reoeiTer  permitted  to  sue  in  name  of,  [704]. 
BoUdtor's,  liability  of,  for  his  acts,  1111,  1112. 

FISHERY, 

judgment  establishing  right  to,  and  quieting  poaseasion,  [740] . 

nXTUBES, 

Bills  of  Sale  Aots,  assignments  within,  2009—2011,  2021. 

mortgage  of,  2011,  2021—2023. 

removal  of,  injunction  against,  [548]. 

sale  of,  by  mortgagee,  1974. 

tapestries  removable  by  tenant  for  life,  1624. 

TaluaUon  of,  [8239]. 

FOLLOWINa  ASSETS, 

creditors,  by,  in  hands  of  legatees,  &c.,  [1657—1659],  1660^1663. 
lessor,  right  of,  as  to,  1627. 
parties  to  action  for,  1139,  1140. 

FOLLOWIKa  TRUST  FUNDS,  1188,  1184, 1369.    80$  Tbustsb. 
right  of  ceitm  que  trutt  as  io,  1138,  1184. 

FOOTWAY, 

obstmotion  of,  by  local  board,  restrained,  [588]. 

FORECLOSURE, 

absolute,  orders  for,  [1989—1994]. 
when  made,  1994,  1995. 
at  hearing,  [979,  1998]. 
infant,  against,  [978,  979]. 
opening,  [1993],  1996,  1997. 

possession,  with  direction  for  deUvery  of,  1993,  [1994],  1996. 
receiver  not  appointed  after,  763,  785. 
registration  of,  1995. 
account,  usual  judgment  for,  and  for  foreclosure  in  default  of  payment, 

[1895]. 
amount  due,  judgment  for,  and  account,  with  credit  for  amount 

recovered,  [1897],  1905. 
including  costs  of  abortive  sale,  [1918]. 

mortgagee  in  possession,  against,  [1896, 1966, 1958],  1970—1972. 
on  whom  binding,  1974. 
partiea  to  taking  of,  1932,  1933,  1974. 
regard  being  had  to  amount  received,  [1898],  1905. 
repairs  and  improvements,  of,  [1957, 1959],  1978. 
tender  and  part  payment,  after,  [1908]. 

Seformeet  to  the  Form  are  printed  th^e  [456]. 
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affidaTit  of  non-payment  or  non«afetendance,  1994. 

agreement  to  execute  mortgage,  spedfic  performaiioe  of,  1911,  [S041],  i050. 

allegations  neoeesaiy,  179. 

allowances  in  aooount,  1976 — 1979. 

amendment  at  hearing,  43. 

annuitants,  judgment  against,  [2074]. 

appeal  from  judgment  for,  863. 

apportionment,  where  mortgages  deyised  to  seTeral,  [2076]. 

assignees  of  mortgagor,  action  against,  1936,  1954,  1965. 

bankrupt  mortgagor,  costs  of  assignees  and  trustees  of,  1955, 1956. 

dismissed  from  action,  [1912]. 

yalue  of  security  assessed  by  mortgagee,  1964,  1983. 
Bankruptcy,  jurisdiction  of  Court  of,  1909. 
bankruptcy  of  mortgagor  no  bar  to,  1909. 

proof  by  mortgagee  in,  1909,  2()53. 
building  agreement,  under  mortgage  of,  to  lessor,  [2248]. 
building  society,  of  mortgage  to,  2121  et  teq,  , 

buildings,  account  of  sums  laid  out  on,  [1969,  2064]. 
causes  for,  assigned  to  Chancery  Division,  1904. 
Chambers,  in,  321. 
Chambers,  liberty  to  apply  at,  for  payment  of  money,  [1898]. 

for  sale,  [1901,  2046]. 
change  of  interest  of  mortgagor  or  mortgagee,  [2074 — 207S]. 
charge,  declaration  of ,  [1908]. 
charge  when  not  carrying  right  to,  1908. 
charg^g  order,  enforcing,  1992. 
chattels,  foreclosure  and  redemption  of,  [1997—1909],  2000—2023. 

acquired  after  the  mortgage,  [1999],  2019,  2020. 

Bills  of  Sale  Acts,  under,  2008 — 2019.    See  Biu  of  Salb. 
chose  in  action,  of,  2001 — 2003.    See  Moktoaqb. 
clandestine  mortgage,  of,  1932. 
class,  representation  of,  in  action  for,  1934. 
co-heirs  of  mortgagor,  against,  [2077]. 

collateral  securities,  rights  of  mortgagee  holding,  1539,  1907,  1996, 1997. 
colony,  of  land  in,  1905. 

oommittee  of  lunatic  when  necessary  party,  1936. 
co-mortgagees,  by  one  of,  1937. 
company,  at  suit  of  mortgagee  of,  1909. 

mortgages  by,  enforcement  of  rights  under,  1909,  [2088 — 8018],  2W- 
2041. 
consolidation  of  mortgagee,  [2082—2064],  2085,  2086.    Amd  m» 
copyholds,  foreclosure  and  redemption  of,  [1900],  1938. 

held  to  be  included  in  mortgage,  [1962]. 
oostf  in  action  for,  1948—1956. 

abortiye  sale,  of,  1953,  1954,  [1964]. 

assignees  and  trustees,  of,  1955,  1956. 

charge  and  expenses,  what  allowed,  1958,  1954. 
inquiry  as  to,  properly  incurred,  [1964]. 
direction  for  allowance  of,  [1964]. 

copyholds,  of  surrender  of,  1988. 

County  Court  limit,  within,  1904,  1905,  1950. 

creditor's  action  by  mortgagee,  1952. 

disnlftiming  defendants,  1954,  1955,  [1992]. 

To;.  /.  en^  vi%tKp.  884 ;  Vol.  U.  with  p.  1894. 
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eoitf  in  actum  for — eontinued. 

mortgagee,  right  of,  to  ooets,  1948^1951. 

bazred  hy  oppreesiTe  condnot,  oyerpayment,  or  improper  resifitaiice 

of  right  to  redeem,  1949,  1950. 
refoBal  to  accept  tender,  or  loss  of  deeds,  1960. 

orerpayment,  in  case  of,  1949,  [1958],  1976,  1978. 

partioiilar  question,  costs  of,  distinguished,  [ISttB]. 

partnership,  of  mortgage  of  share  in,  [2048,  904k4]. 

personal  payment,  judgment  for,  [1898],  1905. 

possession,  of  recovering,  [S080]. 

priority  of,  1951,  1952. 

proceedings  at  law,  fto.  included,  1953. 

receiTcr,  of,  1956. 

reoonreyanoe,  of,  1952,  1953. 

mortgagee,  or  heir  lunatic,  1952,  1958. 

sale,  allowance  of  special  items,  [1964]. 

sale,  consent  to,  costs  not  lost  by,  1920,  1951. 

scale  of,  1950. 

set-off  for,  [1908],  1949. 

sdUoitor-mortgagee,  of,  1951. 

tender,  effect  of,  1907. 

trustees  of  equity  of  redemption,  of,  1955. 

unnecessary  CTidence,  of,  1954. 

unnecenary  parties,  of,  1949,  1951. 
OoDnty  Gourt  jurisdiction  in  actions  for,  1904,  1905. 
ooyenant  for  payment,  judgment  for  amount  due  under,  [1887]. 
oorenant  not   to   call  in  mortgage   money,  action  before  day  named, 

1906. 
creditor's  deed,  against  trustees  of,  1934. 
creditors  when  necessary  parties,  1985. 
Grown,  without  prejudice  to  rights  of,  [1801],  1910. 

cannot  be  foreclosed,  1910. 

necessary  party,  when,  1935. 
day  to  show  cause,  given  to  infant,  982,  988,  [1908]. 

not  given  to  married  woman,  922. 
debenture  holder,  accounts  and   inquiries  in  actions  by,  [9088^9088], 
2035—2041. 

necessary  party,  when,  1935. 

sned  in  representative  capacity,  1934. 
debt  admitted,  judgment  for  payment  in  six  months,  [1887, 18001. 

assignment  of,  effect  of,  1908,  1909. 
daedf,  delivery  up  of,  when  ordered,  in  action  for,  1896,  1908. 
directed  on  oath,  [1885, 1800, 1808,  8095]. 

deposit  of,  in  Gourt  for  pafrties  interested,  in  case  d  tenancy  for  life, 
[8075]. 

production  of,  by  mortgagee,  1947,  1948. 

right  to,  on  payment  off,  1995. 

subsequent  incumbrancer  without  notice,  not  deprived  of,  1908,  [8084], 
2112. 
default  of  appearance,  judgment  on,  1896,  1897,  1906,  1918,  1995. 
defective  assurance,  mortgagee  having,  aided  in  equity,  1911. 


Ssffrmea  to  th0  Ftmm  are  printed  thus  [458]. 
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deriyatiye  mortgagees,  jndgmezits  by  and  against,  [90T8~90§1],  2082.  Sit 

MOBTQAQB. 

detexioration,  inquiry  as  to»  [1900]. 

deyisees  in  trust,  against,  being  also  ezeoators,  1936. 

devisees  in  trost,  by,  [2076]. 

disdaimer  by,  1935. 
disolainung  defendant,  costs  and  fHHTnissal  of,  1964,  1965, 1993. 

foredosnre  of,  [1992]. 
disoovery  in  action  for,  1957. 

dower,  judgment  without  prejudice  to  right  to,  [9076]. 
dower  trustee,  against,  1955. 
dowress  when  necessary  party,  1936. 
ecdesiastioal  property,  of  mortgage  of,  2004. 
enforcement  of  judgment  for,  436. 
enlarging  time  for,  [1984—1986],  1987,  1988. 
on  motion  before  default,  [1984],  1987. 
after  default,  1994. 
enrolment  of  decree,  after,  1994. 
pending  appeal,  1984,  1987. 
where  mortgagee  failed  to  attend,  [1986]. 
where  mortgagee  has  received  rents,  [1984]. 
equitable  mortgage,  of,  1907,  [2041—2048],  2060—2063.    8«t  Mamun, 

Eqititablb. 
equities  carried  out  between  parties  entitled  to  redeem,  [2076]. 
equity  of  redemption,  change  of  interest  in,  fonns  of  judgment,  [2874— 
2078]. 
foredoBure  of  purchaser  of,  1896. 
mortgagee  interested  in,  foreclosure  by,  [2076,  2077]. 
purchaser  at  undervalue,  right  of,  1909. 
trustee  of,  action  against,  1934. 
evidence  in  action  for,  of  amount  due,  1909. 

of  rate  of  interest,  1942. 
execution  against  person  of  debtor,  after,  1907,  1908. 
executor  indebted  to  testator,  action  against,  1924. 
felony,  in  case  of  conviction  of  mortgagor  or  mortgagee  for,  [1801],  1969, 

1910. 
final  Older  for,  [1989—1998]. 

fines  on  copyholds  or  renewal  of  leases,  aUowanoe  of,  1968, 1977. 
foreign  land,  of,  739. 
fraud,  effect  of,  on  costs,  1949. 
fraudulent  omission  of  property,  in  case  of,  [1961]. 
freeholds  and  copyholds  separately  mortgaged,  of,  [1928]. 
freeholds  for  a  term  and  copyholds  in  same  mortgage,  of,  [1901]. 
freeholds,  of,  and  surrender  of  oopyholds,  [1900]. 
further  order  for,  1994  et  seq. 
glebe,  of  mortgage  of,  by  vicar,  1933. 
goodwill,  of  mortgage  of,  1989. 
guardian  when  necessary  party,  1936. 
heir  at  law,  when  to  be  made  party,  1934,  1936. 
immediate,  when  ordered,  1995. 
improvements,  accounts  of,  [1957, 1969],  1978. 

interest  on  sums  expended  for,  1978. 
incumbrances,  inquiries  as  to,  [1912,  1961],  1974. 

ni  L  ends  mthp.  884 ;  Vol.  IL  withjf,  1894. 
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infant  hdr-at-law,  a^nst,  infant  deolazed  tnutee,  [981],  983. 

day  to  show  cauae  given  to»  [97^—881],  982,  983,  [1908].    And  we 

llXFAJXT. 

immediate  absolute  judgment  against,  [979]. 

interested  in  remainder,  1933. 

sale  ordered  in  action  against,  1919. 
insDzance,  allowance  to  mortgagee  for,  1976. 

sums  zeoeiTed  for,  aoooimt  of,  [1968]. 
insoianee  premixmis,  acooimt  of,  [1968],  1976. 
iatttrest,  1942—1945. 

after  notice  of  payment  off,  1945. 

allowed  on  amoonts  expended,  1977,  1978. 

arrears  of.  Statutes  of  Limitation,  1946,  1947,  1973. 
on  transfer,  1945. 

certificate  of  result  of  account  including,  when  to  be  signed,  1974. 

compound,  allowance  of,  1944,  1945,  [1956],  1957. 
bankers  cannot  charge,  1945. 

computed  on  amounts  received,  [1968]. 

payment  of.  Statutes  of  Limitation,  1941,  1973. 

subsequent,  computed,  [1979—1988,  1984,  1986],  1988,  1995. 
waived,  [1986]. 

tacking  arrears  of,  1946,  2116. 

tenant  for  life,  when  to  be  kept  down  by,  1943,  1944. 

turning,  into  principal,  1944,  1945. 

when  payable,  and  at  what  rate,  1942. 
joinder  of  causes  of  action  with,  1905. 
joint  account,  where  mortgagees  entitled  on,  1995. 
joint  tenant  when  necessary  party,  1936. 
jcinizess  when  necessary  party,  1936. 

judgment  against  mortgagor  for  payment  of  amount  due,  [1897]. 
judgment  creditor,  right  of,  to  foreclose,  1907,  1908. 

form  of  judgment  against,  1983.    And  a$e  JTrDoxxar  Creditor, 

parties  to  action,  when  necessary,  1933,  1934,  1936. 
just  allowances  in  action  for,  what  are,  1976 — 1979. 
land  tax  redeemed  by  mortgagee,  order  as  to,  [1960],  1977. 
Land  Transfer  Act,  registered  charge  under,  effect  of,  1907, 1919,  2051. 

alteration  of  register,  [9096]. 
leasehold  public-house,  of,  1989. 
leaseholds,  of,  1901,  1989,  1995. 
leaseholds,  of,  with  direction  to  mortgagor  to  take  out  administration, 

[198S]. 
leaseholds  vested  in  Crown  by  felony  of  mortgagor,  [1901],  1909,  1910. 
legal  estate  outstanding,  judgment  where,  [1988]. 
legatees  parties  to  action  for,  1936. 
lien,  enforcing  by  foreclosnre,  [8064--8068]. 
limitation.  Statutes  of,  effect  of,  1939—1947.    See  LnoTAnoifB. 

express  trust,  in  cases  of,  1939,  1946,  1973. 
Us  pendent,  registration  of  action  for,  as,  2101,  2111. 
Lloyd's  bonds,  dedaration  of  righte  as  to,  [8088],  2040,  2041. 
lunatao's  estate,  how  dealt  with,  1962,  1953. 
machinery  and  flxtores,  of,  2011,  2021—2023. 
married  woman,  judgment  against,  922. 
married  woman,  mortgage  of  property  of,  910,  922. 


Srferences  U  the  Forme  are  printed  thne  [466]. 
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marshalliiig  seomities,  [8066— S090],  2091,  2092.    Se^  KiRfflfiLTlW- 

moiefy,  where  plaintifE  is  also  mortgagee  of,  [9077]. 

newspaper,  of  share  in,  judgment  for,  2192. 

notice  to  pay  off,  aotion  after,  1907. 

oooupation  rent  charged,  [1969],  1973, 1976—1978. 

opening  foreclosure,  1988,  1989,  [1998],  1996,  1997. 

credit  gpiven  for  sum  certain  in  order  to  avoid,  [1996, 1699]. 
opening  signed  accounts,  on  application  of  mortgagor  defendant,  1974. 
originating  sunmions,  judgment  on,   avoiding   neoeesitj'  for  oertiEeate, 
[1899]. 

procedure  by,  1906. 
overpayment,  inquiry  as  to,  [1969,  9000]. 

costs,  &c.,  in  case  of,  1949,  1975. 
part  payment  and  tender,  after,  [1902],  1907. 

partial,  where  part  vested  in  Crown  by  conviction  of  mortgagtv,  [1901]. 
partially  interested,  at  suit  of  person,  1933,  1936,  1937. 
parties  to,  who  should  be,  1907,  1932—1937,  1982,  1983,  2082. 
partnership,  of  mortgage  of  share  in,  1933,  [9048]. 
payment,  immediate  judgment  for,  [1697],  1905. 

by  mortgagor,  effect  of,  1911. 

in  six  months,  debt  and  interest  being  admitted,  [1900]. 
payment  into  Court  in  aotion  for,  1911. 
pension,  of  mortgage  of,  [1999],  2004. 
personal  payment,  judgment  for,  [1697],  1906. 
pledge,  of,  2000  et  seq.     See  Pledqb. 
policies,  of,  2000,  2007,  2008.     See  PouoT. 

premiums  on  policy,  account  of,  [1959],  1976,  1977. 
possession,  judgement  or  order  for  delivery  of,  436,  [1696 — 1967],  1M6« 

[1965],  1993,  [1994],  1996. 
possession,  mortgagee  in,  acooimt  against,  [1896,  1966, 1966],  1970 — ^1971. 
power  of  attorney  on  attendance  to  receive  money,  1994. 
power  of  sale  does  not  affect  right  to,  1908,  1918. 
prejudice,  judgment  without,  to  proceedings  as  to  title  deeds,  [9094]. 

to  rights  of  defendants,  [1696,  1901,  1918, 1965],  1983,  [1997]. 

to  right  of  plaintiff  to  enforce  payment  of  balance,  [9047]. 
priorities,  inquiries  as  to  incumbrancers',  in  foreoloeure  action,  [19tl]. 

dedaiations  as  to,  [9098,  9094]. 

law  regulating,  2101—2116.    See  MoBTai.OB. 
public-house,  of  mortgage  of,  1989. 

purchasers  without  notice,  delivery  of  deeds  by,  not  otdeied,  1996,  t9iN; 
[9094],  2112,  2113. 

liable  to  foreclosure,  1908. 
railway,  of  mortgage  of,  [9087]. 
reoeipt  in  full,  effect  of  giving,  1907. 
receiver,  appointment  of,  after  foreclosure,  1995. 

costs  of,  in  foreclosure  aotion,  1956. 

credit  given  for  receipts  by,  to- avoid  opening  fbreolosnre,  [1899, 166i> 

discharged,  and  to  pay  balance  to  mortgagee,  [1966, 1996],  1998. 

not  appointed  after  final  foreclosure,  783,  785. 

of  railway,  appointment  of,  [8087,  8086],  2038. 

payments  of,  into  Court,  taken  into  aooonnt,  [1999^  1699]. 

reoeipt  of  rents  by,  after  certificate,  1988. 
reconveyance  subject  to  jointure,  &c.  ordered,  [8074]. 

rW.  L  wde  wUhg,  884 ;  V^h  XZ.  f<^A  jp.  1894. 
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reooyery  of  land,  action  for,  joinder  of,  1480,  1901,  1996. 
redemption,  one  time  for,  giyen,  [1896,  1965],  1983,  [2082]. 
regiBtered  oharge,  action  to  enforce,  1907. 

judgment  creditors  not  locally  registered  not  necessary  parties  to,  1933. 
registration,  effect  of,  2109—2111.    See  Mobtoaqb. 
registration  of  order  abeolnte  for,  1995,  2109. 
remainderman  party  to  action  for,  1937. 
renewfld  leaseholds,  of,  allowances  for  fines,  1958,  1977. 
rent-charges  of  railways,  declarations  of  priority,  [2028]. 
rents,  account  of,  [1896,  1066,  1957],  1966,  1970,  [2048,  2121]. 
earned  on,  [1986]. 
with  rests,  [1966],  1975,  1976. 

no  allowance  for  receiying,  1977. 
repairs,  acooont  of,  and  improvements,  [1967,  1969],  1978. 

inquiry  as  to,  [I960]. 

interest  on,  1978. 
representatiye  parties  in  action  for,  1933,  1934,  1936. 
rests,  account  taken  with,  [1956],  1957,  1975,  1976. 
reyersion  of  mortgage  for  term,  direction  to  re>oonyey,  [1901]. 
right  of  mortgagee  to,  1904 — 1910. 
sale  in  action  for,  1911—1926. 

abortiye,  precaution  against,  1919. 

after  judgment  for  foreclosure,  1920. 

oompetent  part,  of,  [1912,  2047,  2118]. 

conduct  of,  [1916,  1917],  1919. 

giyen  to  first  mortgagee,  [1916],  1919. 

Gonyeyanoing  Act,  1881,  under,  [887],  839,  [1016,  1017],  1918,  1920. 

costs  not  lost  by  consent  to,  1920. 

Grown,  as  against,  1910. 

foreclosure  of  unsold  part,  1995. 

immediate,  by  consent,  or  under  special  ciroumstanoes,  [1012],  1919. 

infant,  in  action  ag^ainst,  1919,  1924. 

interlocutory  application  for,  1920. 

judgment  creditor,  on  application  of,  [2062—2068],  2073,  2074. 

judgment  for,  [1811,  1916,  1017]. 

jurisdiction  to  order,  339. 

land  declared  free  from  incumbrance  on  money  being  brought  into 
Court,  [1014]. 

liberty  to  apply  in  Chambers  for,  [1001]. 
as  to  proceeds,  [2068]. 

liberty  to  parties  to  bid  at,  [1014,  2006]. 

loss  by  temporary  investment  of  proceeds  of,  1997. 
deposit  to  meet  expenses  of,  1919. 

on  request  of  incumbrancers,  [1912]. 

of  mortgagor  or  puisne  incumbrancers  paying  in  security  fund, 
[1012], 

out  of  Court,  [1014,  1016],  1918. 

proceeds  of,  application  of,  [1012],  1920,  1946. 

proceeds,  surplus,  inquiry  as  to  persons  entitied  to,  [1968]. 

production  of  titie  deeds  for  purposes  of,  [2005]. 

reeeryed  biddings,  directions  as  to,  [1014,  1015]. 

securities  enforceable  by,  1907,  1908. 

security,  on  giving,  [1012,  1014,  1915,  1017],  1918. 

Jttfereneei  to  the  Forme  are  printed  thue  [466]. 
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sale  in  action  for — continued. 

stage  of  action  at  which  ordered,  1920. 

undertaking  for  public  benefit,  of,  1918. 

when  directed,  1917—1920. 
second  mortgagee,  of,  declining  to  redeem,  [1B02]. 
sequestrators,  as  against,  1937. 
set-off  of  costs  by  resistance  of  right  to  redeem,  1949. 

tender  and  part  payment,  after,  [1902].  ' 

settled  account,  opening,  in  aotion  for,  1974. 
settlement  of  equity  of  redemption,  in  ease  of,  [9074]. 
several  defendants,  as  against,  with  one  time  for  redemption,  [IMS], 
ship,  allowance  to  mortgagee  of,  1978,  1979. 
stamp  on  order  for,  1995. 
stay  under  judgment,  134. 

staying  proceedings  in,  on  motion  by  defendant,  1910,  1911. 
stock  mortgage,  of,  [1997],  2000,  2003. 
sub-mortgage,  costs,  &c.,  1956.    See  Mobtqaqb,  DKBiTAxnrB. 
successive  redemptions  and  foreclosures,  [1979 — 1982],  1983,  1984,  2074, 
[2082,  2088]. 

first  mortgagee  v.  puisne,  [1979,  1980]. 

second  mortgagee  v,  first  and  puisne,  [1982]. 
summary  judgment  for,  [1897],  1905. 
summons,  order  absolute  obtained  on,  1994. 
surcharging  and  falsifying  accounts  in  action  for,  1974. 
surety,  by  or  against,  1933,  [2167]. 
surrender  of  copyholds  ordered,  [1901]. 
tacking  in  aotion  for,  1946,  2113—2116.    See  MoaxoAOB. 
tenant  by  curtesy,  against,  1937. 
tenant  for  life,  against,  1937. 

tenant  for  life,  keeping  down  interest,  1767,  [2075]* 
tenant  in  common  of  equity  of  redemption,  against,  2076,  [90773. 
tenant  in  common,  of  mortgage  of  share  of,  1933. 
tenant  in  tail,  against,  1911. 
tender,  effect  of,  as  to  interest  and  costs,  1907,  1946,  1950. 

foreclosure  after,  [1902]. 
term,  of  mortgage  for,  [1901,  1991]. 
testamentary  charge  not  enforceable  by,  1908,  1939. 
time  for,  any  time  after  default,  1906. 

title  deeds,  production  of,  by  mortgagee,  77,  78,  1947,  1948,  [MM}.    8m 
supra,  deeds. 

loss  of,  effect  of,  as  to  costs,  1948. 
transferee,  by,  1909. 

pendente  lite,  whether  necessary  party,  1933. 

right  of,  to  interest  on  arrears  of  interest,  1944, 1945. 
trust,  mortgage  devised  in,  [2076]. 
trust  to  stand  charged,  estate  conveyed  upon,  1907- 
trnstee,  e,  q,  t,  represented  by,  in  aotion  for,  1936. 

costs  of,  prioriiy  of,  1955. 

of  equity  of  redemption,  when  neoesaazy  or  safBcneDt  pttty*  19S4»  ltt&> 
trustee  in  bankruptcy,  ag^ainst,  1937. 
unborn  children,  interests  of,  dealt  with  in  aotion  for,  [990]. 
voluntary  deed,  ag^ainst  persons  claiming  under,  1937* 
wife's  estate,  <^,  910,  922. 


Vol.  I.  ends  with  p.  884 ;   Vol.  IL  wUhp,  1894. 
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will,  charge  created  by,  enforoement  of,  1908,  1939. 
wilful  default,  aocoant  on  footing  of,  against  mortgagee  in  poseeBaioni 
[1896, 1958],  1971,  1972. 

FOEEiaN  ATTACHMENT, 

under  custom  of  London,  effect  of,  489,  822. 

FOREIGN  COMPANY, 

added  as  respondents  without  seouritj-,  29. 

FOREiaN  COBPORATION, 
service  on,  12. 

FOREIGN  COURT, 

case  sent  for  opinion  of,  [845,  846],  847,  1588. 
conmussion  to,  107. 
disooyery  in  aid  of  proceedings  in,  63. 
judgment  of,  effect  of  pleading,  738. 

for  account,  when  no  bar  to  account  here,  1359. 

when  recognized  and  enforced  in  this  country,  738,  739,  1586-^1688. 
jurisdiction  of,  not  interfered  with,  999. 
proceedings  in,  stayed,  134,  [786],  737—739. 

after  and  before  judgment  in  this  country,  737,  788. 

principles  on  which  jurisdiction  exercised,  737 — 739. 

FOREIGN  CURRENCY, 

account  under  contract  to  pay  in,  1362. 

FOREIGN  FIRM, 
service  on,  11. 

FOREIGN  GOVERNMENT, 

action  by,  ag^ainst  ag^nt  for  account,  1374. 
bank  notes  of,  injunction  against  forging,  639. 
bonds  of,  deposit  of,  in  Court,  212. 

duty  on,  240. 
disooTery  by,  [54],  67,  71,  72. 
service  of  process  on,  12. 

FOREIGN  GUARDIAN,  999,  [1089],  1047.    See  Guabdun. 

FOREIGN  INSTRUMENTS, 
stamps  on,  158. 

FOREIGN  JUDGMENT,  29. 

enforcement  of,  739,  1586,  1587. 

FOREIGN  LAND, 

inquiry  as  to,  [1578—1580]. 

juxisdiotion  as  to,  739,  1587. 

receiver  of,  775,  [810—818],  813,  814. 

specific  performance  of  agreement  for  sale  of,  2212. 

FOREIGN  LAW.    See  DomozLB. 

case  sent  for  information  as  to,  [845,  846],  847. 
contract  according  to,  plea  of,  738. 
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evidenoe  of,  166. 

inqnizy  as  to,  [1677—1582],  1683—1688. 

lex  fori  and  lex  loeif  738,  739. 

Bottlement,  proof  that  fond  not  affected  bj,  1509. 

Btatutes,  foreign  and  colonial,  eyidenoe  of,  155. 

when  recognized  and  enfoiced  in  this  ooimtzy,  789. 

FOBEIGK  LOAN, 

aoooont  against  agents  for,  1376. 

FOBEiaN  LUNATIC,  1069. 
maintenance  of,  1070. 

FOREIGN  PARTNERSHIP, 
service  on.  11,  12. 

FOREIGN  PROBATE,  1400,  1416,  1584,  1585. 

FOREIGN  REGISTER,  155. 

FOREIGN  SECURITIES, 

bringing  into  Conrt,  212,  213. 
deposit  of,  in  Court,  212.    See  Dbposxt. 
direction  to  continue,  [1564]. 
inquirj  as  to  conyerting,  [1564]. 
legacy  daty  payable  in  respect  of,  240. 

FOREIGN  SOVEREIGN, 
discoyeiy  by,  67. 

FOREIGNER, 

right  of,  to  sue  in  this  ooimtzy,  788. 

security  for  costs  by,  29. 

seryice  on,  12. 

trade-mark,  action  by  foreigner  to  reetcain  infEingement  of,  685. 


FORESHORE, 

injunction  against  remoyal  of  shingle  from,  547,  [500],  598,  703. 
issue  as  to,  381. 

FOREST, 

encroachments  on,  restrained,  [598],  600. 

FORFEITURE, 

charging  order,  effect  of,  to  create,  483. 

copyholds,  of,  jurisdiction  of  equity  to  relieye  against,  [SS70]. 

declaration  of  tenant's  right  to  admission,  [8808]. 

dedaiation  that  seizure  by  lord  ought  to  be  set  aside,  [S870]. 
Crown  lease,  of,  relief  against,  398. 
deposit,  of,  2266,  2257.    See  Vbhdob  aks  FuBOHAasB. 
discoyery  exposing  a  party  to,  96. 
dower,  of,  968,  969. 

felony,  on  conyiction  f or,  abolition  of,  1652,  1909,  1910. 
lease,  of,  [2871],  2372—2374. 

application  for  relief  as  to,  321,  2371 — 2378. 

notice  to  be  giyen  by  lessor  preyiously  to,  2378,  2374. 

Vol  I.  ende  wUh  p.  884 ;   Vol.  IL  wUh  p.  1894. 
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legacy,  of,  dedared,  [1001]. 

life  intereet,  of,  on  bankmptoy,  deoree  for  payment  of  diyidends  until, 

Harziage  Act,  under,  dedlared,  1063.    S^  Mabbzaob  Act. 

remoteness,  olause  when  Toid  for,  1608. 

Settled  Land  Acts,  not  occasioned  by  exercise  of  power  under,  1828. 

shares,  of,  injunction  against,  [706]. 

trustee,  by  attainder  or  oonviction  of,  1257. 

rORGED  INSTRUMENTS, 

possession  of,  cannot  confer  title,  2118. 

production  of,  78. 

prosecution  for  forgery  recommended,  2308. 

relief  in  respect  of,  1123,  1130,  [8806,  9809],  2810,  2311 

FORGERY, 

co-executor,  by,  1123,  1130. 

liability  of  trustee  paying  money  on,  1174. 

payment  out  on,  234. 

FOBmA  fa  XTPBEIS.    See  Paupsb. 
suing  in,  [1065],  1066. 
costs,  802. 

FOUR  DAT  ORDER, 

not  necessary  to  ground  sequestration  for  costs,  452. 

reoelTer,  against,  805. 

solicitor  to  produce  deeds  duly  stamped,  [1106] 

FRAME  OF  JUDGMENT.    See  Jitdoxsnt. 

FRANCHISE, 

interference  with,  restrained,  527. 

FRAUD.    And  tee  MiEOiXFBBSENTATioir. 

account  in  cases  of ,  1359,  1375,  1384,  1385. 
agent,  by,  [1166],  1167,  1375—1377. 
appeal  where  judgment  obtained  by,  859. 
arbitration,  question  of  fraud  not  to  be  tried  by,  406,  407. 
award  impeached  for,  412. 
concealed,  right  to  relief  in  case  of,  2317. 

oonveyance  established,  though  destroyed  by  settlor  and  the  estate  devised 
by  him,  [9307]. 

executed  under  false  representation  as  to  its  contents  set  aside,  [9819], 
2313. 
costs  in  foreclosure  action  affected  by,  1949. 
costs  of  action  to  set  aside  deed  for,  2310. 
creditors,  as  against,  13  Eliz.  c.  5.  .2348,  2340. 

conveyance,  fraudulent  as  against,  set  aside,  [9846,  9846]. 
deceit,  action  of,  when  maintainable,  2315. 
loUowing  money  obtained  by,  1134. 
forged  Instruments,  relief  in  respect  of,  [9308,  9300],  2310,  2311. 

marriage  certificate,  payment  to  supposed  lawful  children  to  be  repaid^ 
[9809]. 

transfer  of  shares  set  aside,  [9808]. 
general  allegations  of,  insufflciency  of,  2317. 

Seferencet  to  the  Forms  are  prinUd  thue  [466]. 
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gross  negligence  equivalent  to,  2103,  2104. 

infant,  by,  effect  of,  988—990.  I 

inquiries  as  to  priorities  depending  on  question  of,  393.  j 

interest  chargeable  in  oases  of,  2335. 

issue  as  to,  [879]. 

judgment  obtained  b7,  when  and  how  set  aside,  125,  126. 

jurisdiction,  concurrent  in  oases  of,  1367  et  teq, 

marital  rights,  on,  settlement  set  aside,  [2844]. 

married  woman,  by,  902,  909,  934,  953. 

misrepresentation  amounting  to,  what  is,  2181,  2314,  2315,  2323,  2824. 

mortgage,  concealment  of,  effect  of ,  4  &  5  W.  &  M.  c.  16.  .1932. 

creditors,  as  against,  2012. 
mortgagee,  by,  1907,  1949. 
opening  account  on  ground  of,  1384. 
partnership  profiting  by,  2193. 
power,  fraud  on,  what  is,  [1742],  1745,  1746. 
preference,  fraudulent,  acts  amounting  to,  2352 — 2354. 
privilege  from  discovery  not  extended  to  cases  of,  90. 
reconveyance  when  ordered  where  deed  set  aside  for,  2310. 
sale  by  Court,  when  set  aside  on  ground  of,  359. 
settled  account,  opening,  on  ground  of,  1383,  1384. 

settlement  bMtdJidef  not  to  be  deemed  fraudulent  within  27  Eliz.  c  4.  .SSM. 
solicitor,  by,  summary  jurisdiction  in  case  of,  1115,  1116. 

liability  of  trustee  in  respect  of,  1132. 
specific  performance,  defence  to  action  for,  2219. 
suppressed  or  destroyed  instruments,  relief  in  respect  to,  [2807],  2308. 
taxation,  entitling  to,  after  payment,  288. 
trade  mark,  fraudulent  user  of,  2400. 
vendor  and  purchaser,  effect  of,  as  between,  2219. 

FRAUDS,  STATUTE  OF, 

contract  or  sale  of  lands  under,  2212 — 2216. 

contract  to  answer  debt  of  another,  2148. 

part  performance  taking  case  out  of,  1698,  2215,  2216. 

pleading,i||,  2215. 

Buretyshipyas  affecting  contract  of,  2150. 

FEAUDULENT  PREFEEENCE, 

sums  set  apart  to  answer  breach  of  trust,  1136. 

FEAUDULENT  TRUSTEE, 

declared  personally  liable,  1123. 

discharge  of,  in  bankruptcy,  not  released  by,  1136. 

imprisonment  of ,  1167. 

leave  to  prosecute,  [1166]. 

FREEBENCH,  [955],  959,  [1546].    S«  Dowsb. 

FREEHOLDS, 

disting^uishing,  from  copyholds,  1898,  1894. 

FREIGHT, 

account  of,  [501]. 

injunction  against  collecting,  and  appointment  of  receiver  of,  pTV]. 

interpleader  as  to  adverse  claims  to,  judgment  in,  [501]. 
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FEIENDLT  SOOIETT, 

amalgamatioii  of,  prohibition  against  prooeeding  in  County  €k>iirt  as  to,  822. 

appointment  of  new  trostees  of,  1209. 

oharity,  held  to  be,  1292. 

contempt  of  Court,  trustees  of  society  oonunitted  for,  1209. 

debts  due  by  officers  of,  priority,  1420. 

disputes  between  members,  &o.,  arbitration,  414,  841,  842. 

exemption  of,  from  Charitable  Trosts  Acts,  1317. 

FRIVOLOUS  OE  VEXATIOUS  PROCEEDINGS, 

order  preventing  frivolous  applications  in  pending  actions,  [182],  133. 
staying  or  dismissing,  [181],  133. 

FUNDS  IN  COURT, 

carrying  over  of,  244,  246.    See  Cibbtxvq  oveb. 

charging  order,  on,  [477—480].    See  Ceasoino  Osdeb. 

delivery  out,  of  securities,  [908],  212,  [820].    See  PA-nosNT  AiVD  Tsabsveb 

0X7T  OP  COUBT. 

injunction  against  dealing  with,  491 — 499.    See  Stop  Osdxb. 

investment  of,  [208],  212,  [220].    See  Jjsrrmnasrr. 

lodgment  of,  in  Court,  175 — 213.    See  Lodgxent  or  Fukdb. 

payment  of  costs  out  of,  [258,  264],  256,  280,  282,  298. 

payment  of  dividends  on,  214<-218.    See  Tayxbxts  or  DnriDKNSS ;'  Divi- 

DXMns. 
payment  or  transfer  in,  of,  176—213.    See  Fatxent  aivd  Tbahbteb  into 

COUXT. 

payment  or  transfer  out,  of,  214 — 243.    See  Fatxest  aivd  TBAiraFBB  ottt  or 

OOUBT. 

sale  out  of  Court  of  shares  not  in  Court,  [280]. 
settlement  of,  by  order,  [941—948]. 
sdUdtor  held  liable  for  loss  of,  [1104],  1107. 

FTJNERAL  EXPENSES, 

aooount  of,  [1880, 1466, 1921, 1922]. 
payment  of ,  [1890, 1466, 1646]. 

when  disallowed,  1171. 
priority  of,  1419. 

FTntNTTURE, 

assignment  of,  within  Bills  of  Sale  Acts,  2010. 

delivery  of,  to  married  woman,  for  separate  use,  [962]. 

directions  to  let,  with  mansion,  [1016]. 

expenditure  on,  direoted,  [1018]. 

injunction  against  parting  with,  and  appointment  of  receiver  of,  [761]. 

inquiry  as  to,  [1776]. 

inventory  of,  in  administration  action,  [1614,  1616],  1623,  1624. 

iasoe  as  to  right  to,  in  interpleader,  604. 

settlement  of,  directed,  [906]. 

FUBTHER  CONSIDERATION,  Chap.  XX.,  361—364. 
aooount,  in  action  for,  [1886],  1386—1389. 
adjourning,  usual  direction  for,  [188]. 

chambers,  on  application  in,  [861]. 

costs  of,  [184]. 

on  interlocutory  order  on  admiHsions,  [188]. 

on  motion  for  judgment  or  for  new  trial,  362. 

]Ufere§teea  to  the  Ferme  are  printed  tkue  [466], 
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FUBTHEB  CONSIDERATION— fon/tfiMfti. 

administration  aotioiiy  of,  usual  judgment  on,  1489  H  9tq.    Sm 

Tiosr. 
amendment  after,  43. 
appeal  from  order  on,  863,  866. 
Chambers,  in,  [188, 184],  320,  [861],  364. 
continuing,  184. 
costs,  adjournment  of,  until,  184,  364,  1170. 

subsequent  to  judgpnent  included  in  general  direction,  184. 
creditor's  action,  of,  [1448—1458],  1469—1463.    See  CBEDiiaB*s  Aoom. 
creditors,  payment  of,  or  apportionment  among,  [8S8]. 
evidence  on,  103,  363. 
further,  162,  164,  363. 

further  directions,  hearing  upon,  under  old  practice,  Intzod. 
general  account,  in  action  for,  [1885]. 

hearing  of,  on  question  reserved  by  Master,  right  to  begin,  36S. 
inquiry  directed  on,  362,  363. 
interest  computed  on,  363. 
married  woman,  payment  to,  ordered  on,  932. 

orders  on,  and  on  motion  or  summons  to  vary  certificate,  [861,  36t]. 
originating  summons,  on,  under  O.  LV,  32.  .364. 
parties  to  appear  on,  363. 
partition  action,  of,  1879. 
principle  of  judgment  not  to  be  varied  on,  363,  364. 

as  to  costs,  184,  364. 
proof  of  debt  after,  [1480]. 
receiver  need  not  be  continued  on,  864. 
reservation  of  costs  of,  184,  364. 
sale  or  mortgage  on,  to  raise  deficienoy,  [1608, 1610]. 
service  of  notice  of,  on  parties,  affidavit  of,  368. 

on  person  having  stop  order,  363. 

on  purchaser  under  judgment  of  Court,  363. 
setting  down  cause  for,  Introd.,  184,  362. 

togfether  with  summons  to  vary  certificate,  [880]. 
short,  action  on  hearing  on,  may  be  marked,  362. 
specific  performance  action,  of,  reservation  of,  [8S38]. 

orders  on,  [8248,  8249]. 
subsequent,  reservation  of,  364. 
summons,  order  on,  [861,  368]. 

adjourning  into  Court,  363. 
wilful  default  not  charged  on,  364. 

FUTUEE  CALLS, 

indenmity  against,  in  administration  actions,  [1587],  1628. 

vendor  and  purchaser,  as  between,  [8857,  8858],  2361,  2363. 
mortgage  of,  2036. 
proof  for,  1461. 

FUTURE  EAItNINOS, 
receiver  of,  796. 

FUTURE  RIGHTS,  367. 

appeal  from  order  declaring,  166,  867. 

Court  unwilling  to  make  declaration  as  to,  166. 


FoL  I,  ends  with  p.  884 ;   Vol,  II,  with  p.  1894. 
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OAlCBUNa  DEBT, 

biU  giyen  for,  dealings  with,  restrainad,  728. 
proof  for,  in  administration  action,  1438. 

GAME, 

injanotion  to  restrain  killing  of,  685. 

GAOLER, 

liabOiiy  of,  for  detention  of  prisoner,  474. 

GABNISHEE  ORDER,  [486],  486—491. 

attaohment  in  Mayor's  Court  does  not  suspend  operation  of,  828. 

creditor  obtaining,  to  be  added  as  oo-plaintifP,  117. 

diMOTery-  from  garnishee,  427. 

effect  of,  488 — 190. 

eoforoement  of,  by  action,  490,  491. 

firm,  against,  487. 

married  woman,  against,  488,  889,  893. 

priority  of,  as  regards  solicitor's  lien,  490. 

proceedings  under  O.  xlt,  486  et  teq, 

protection  and  discharge  of  garnishee,  486,  487,  490. 

reoeiTcr  appointed  in  lieu  of,  795. 

right  of  Judgment  creditor  to,  486. 

service  of,  486,  488. 

service,  until,  not  a  charge,  488. 

trustee,  on  money  in  hands  of,  [486],  486,  489. 

what  debts  are  attachable,  487|  488. 

GAS  COMPANY, 

lights  of,  as  against  receiyer,  803. 

QAS  ENGINEER, 

injanotion  against  setting  up  business  of,  [682]. 

OASWORES, 

pollution  of  water  by,  penalty  for,  621,  622. 

GENERAL  MEETINGS, 

injunction  against  holding,  improperly,  [706],  718. 

GENERAL  WORDS, 

conatmction  of,  in  deed,  2023,  2376. 
easements  passing  under,  in  conyeyanoe,  689. 

GIFT, 

charity,  in  favour  of,  1839,  1340. 

ohattels,  of,  1699. 

dient,  from,  to  solicitor  set  aside,  1100— 1103. 

complete,  when,  1699. 

Imperfect,  not  carried  out  as  trost,  1699. 

married  woman,  to,  by  husband  or  stranger,  909,  920,  921. 

or  loan,  1422. 

medium,  to,  set  aside,  [8S86]. 


GUEBB  LANDS, 

charge  on,  by  Inblosore  Commissioners,  enforced,  [2118],  2120. 
erection  of  cottages  on,  inyestment  in,  under  L.  0.  C.  Act,  [9440,  9441], 
2442. 

•    Rfffrtnea  to  the  Formi  we  printed  thu$  [456]» 
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GLEBE  liANDQ— continued. 

foredosare  of  mortgage  of,  1933. 

leaaes  of,  [1776—1779],  1781.    Jnd  9ee  Geaseft. 

leare  to  purchase  reversion  from  Eoolesiastioal  Gom]|]i8BioIle^^  1781. 

mines  nnder,  right  to  work,  647,  665. 

waste  on,  injunction  to  restrain,  666. 

GOLD  OHAIN, 

mayor,  for,  corporation  restrained  from  baying,  718. 

GOODWILL, 

aooonnt  of,  in  partnership  action,  2167. 

enforoing  sales  and  contracts  as  to,  2164,  2166,  2210. 

foreblosnre  of  mortgage  of,  1980. 

injunction  to  protect  right  to,  636,  697,  698. 

inqniTJes  to  ascertain  Talne  of,  2167,  2200. 

meaning  of  term,  2180. 

receiyer  appointed  for  protection  of,  781. 

sale  of,  as  going  concern,  638,  697,  [760,  786,  8168],  2180. 

agreement  for,  when  enforced,  2210. 

ooTenant  not  to  trade,  benefit  of,  passing  with,  638. 

nse  of  trade-name,  right  to,  638,  697,  698. 

▼alnation  of,  ordered,  2167. 
solicitor's  business,  of,  transfer  of,  1084. 
trade-mark,  ooxmeotion  of,  with  goodwill,  635,  2397,  2398. 

GOVERNMENT  ANNUITT, 
charging  order  ag^ainst,  484. 

married  woman,  for,  direction  for  inTestment  on,  [808]. 
purchase  of,  by  transfer  of  stock,  [888, 1681].    And  tee  Ajvhxjxit. 
Testing  order  as  to,  1214. 

GRANT, 

construction  and  effect  of,  2374 — 2376. 

implied,  doctrine  of,  on  grant  by  owner  of  adjoining  tenement,  672,  CTS, 

590,  1969. 
letters  patent,  of,  2377—2381. 

GRASS, 

injunction  against  sale  of,  [684]. 

GRAVES^ 

injunction  against  destruction  of,  649. 

GROSS  SUM, 

agreement  by  solicitor  to, take,  277,  279. 
allowance  of,  for  costs,  259,  298,  303,  314. 

GROUND  RENTS, 

to  be  deemed  personalty,  [1088]. 

GROUNDS  OP  JUDGMENT,  166. 

GROWING  CROPS, 

assignment  o^  2001,  2009,  2010,  2017. 


ra.  I.  ende  ioUh  p.  9H;  Vol.  U.  with  p.  19H. 
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GUABANTEE  S0GIET7, 

bond  of,  aooepted  as  xeoeiyer's  Beonrity,  777|  [806]. 

GUABDIAN, 

ad  litem,  appointment  of,  [971,  972],  977,  978. 

application  for,  how  made,  972,  978. 

oosts  inoorred  by,  256,  1012. 

diflooyerj  by,  976. 

in  Probate  Court,  inquiry  whether  prooeedings  beneficial,  976. 

notice  of  application,  service  of,  979. 

on  application  of  plaintiff,  972. 
of  infant's  person  or  estate— 

aoconntabiUty  of,  [1006],  1023. 

appointment  of,  application  for,  and  fonn  of  order,  997,  998. 
evidenoe  on,  997,  1001. 

Guardianship  of  Infants  Act,  1886,  under,  1000,  1001,  [1087]. 
of  estate  to  account  annually,  [998]. 
of  new,  [998,  994]. 
of  person,  [990]. 
with  allowance  of  maintenance,  [991—998],  1014. 

of  person  and  estate,  [992,  998],  997. 

without  security  on  undertaking  to  account,  [908]. 

who  may  be  appointed,  998. 
Chambers,  application  for  appointment  of,  to  be  made  in,  320. 
consent  by,  on  behalf  of  infant,  as  to  evidence,  &c.,  103,  976,  [994]. 
costs,  charges  and  expenses  of,  [994]. 
custody  of  ward,  discretion  of,  as  to,  1047. 
discharge  of,  and  appointment  of  new,  [998,  994]. 

on  infant  attaining  majority,  [1005]. 
dividends  on  infant's  stock  paid  to,  [1014]. 
expenditure  by,  account  of,  1011. 

authorized,  [1015],  1017. 
father,  rights  of,  as  to  appointing  guardian,  1000,  1001. 
fiduciary  relation  of,  to  ward,  1023. 
foreclosure  action,  when  necessary  party  to,  1936. 
foreign  guardian,  authority  of,  not  interfered  with,  999,  [1089],  1047. 
except  under  special  dromnstances,  999. 

oustody  given  to,  [1080]. 

recognised  here,  999. 
juzisdiction  of  Court  to  appoint,  996,  999—1001. 
living,  presentation  to,  made  by,  [1018]. 
management  of  infant's  property  by,  orders  as  to,  [1016,  1018]. 
marriage  of  infant,  consent  required  to,  1063. 
married  woman,  not  a  proper  person  to  be,  976,  998. 
mother,  right  of,  to  guardianship,  998,  1000,  1001. 

and  to  appoint  guardian,  1000,  1001. 

right  of,  to  custody  of  children  as  against  guardian,  1000. 
office  of,  appointed  by  Court,  does  not  survive,  998. 
Partition  Act,  may  request  or  undertake  under,  1029. 
production  of  infant  by,  enforced,  [1047]. 
purchase  by,  of  ward's  estate,  1023. 
receipts  by,  account  of,  [992,  998]. 
receiver  appointed  where  guardian  abroad,  786. 


Refermce*  to  the  Fonm  are  printed  thut  [466]. 
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reoeiver,  ineligible  as,  775. 

redemption  hy,  1936. 

remoTal  of,  for  miaoondDot,  [998,  994],  998,  999,  1001. 

beoonung  Romanist,  [1088]. 
removing  ward  oat  of  juiiBdiction  ordered  to  bring  him  badk,  [1040],  lOIC, 

1047. 
repairs,  to  do,  1017. 

retiring,  aoconnts  against,  [992,  998,  1005]. 
sale,  not  allowed  to  bid  at,  341. 
seonritj  ordered  to  be  given  by,  [908],  997,  998. 

vacating,  [1006]. 
ship  belonging  to  infant,  how  far  empowered  to  deal  with,  1025. 
solicitor  in  the  proceeding^  wiU  not  be  appointed,  998. 
ipeoial,  appointment  of: — 

Improvement  of  Lands  Acts,  under,  [994],  998. 

Limited  Owners  Besidenoes  Act,  1870,  imder,  [994]. 

Places  of  Worship  Sites  Act,  1873,  under,  [995],  998. 

Settled  Estates  Act,  under,  994,  998. 

Settled  Land  Acts,  under,  998,  999. 

Vendor  and  Purchaser  Act,  under,  [996]. 

to  consent  to  marriage,  [995]. 

to  protect  infant's  interest  on  Bill  in  Parliament,  [906]. 
sporting,  authorized  to  let,  [1016]. 
stock,  payment  to,  of  dividends  on,  [1014]. 
testamentary  gfuardian,  appointment  and  powers  of,  992,  999,  1000. 

surviving  g^uardian  may  be  empowered  to  nominate,  1000. 
timber  cut  by,  account  of,  [1016]. 
transactions  between,  and  ward,  2339. 
travelling  expenses,  allowance  of,  [1040]. 
ward  of  Court,  infant  how  constituted,  996,  997.    And  «m  Wabi>  or  OoOB. 

GUJARDIAN  OP  NON  C0MF08,  [971,  979],  978,  990. 

GUARDIAN  OP  POOR, 

injunction  against,  as  to  application  of  rates,  710. 

pauper  lunatic,  payments  in  respect  of  maintenance  of,  [1060],  1070,  1071. 

aUARDLANSHIP  OP  INPANTS  ACT,  1866..  1000,  1001,  [1087],  1043. 

m 

HABEAS  CORTm, 
ad  te$tifieandum,  106. 

adult  non  eompotf  for  production  of,  1049. 
appeal  in  cases  of,  862,  855,  1044,  1049. 
production  of  infant  enforced  by,  1042,  1044,  [1048]. 
redtal  of,  in  order  of  discharge,  [478]. 

to  bring  up  prisoner  in  contempt  for  miaoonduot  towards  ward  of  Oovi. 

[1065]. 

on  his  own  application,  [448]. 

to  conduct  his  own  case,  will  not  lie,  105. 

to  make  application  touching  his  oontanpt,  [419]. 
when  necessary,  450,  451. 

HARBOUR  COMMISSIOKERS, 

costs  of,  in  action  as  to  priorities,  1952. 

Vol.  L  mh  icith  p.  884 ;  V^h  U.  vMh  p.  1894. 
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HAY  AND  STRAW, 

mjimotion  against  remoying,  [684],  636. 
iflsae  as  to  onstom  of  oonsame,  [8i^]. 

HEARINa.    AndteeTtmii. 
aooonnt  directed  at,  1360. 

admmJHtration  action,  of,  1480,  1481.    See  AjOBsmr&knov, 
amendment  at,  43,  862,  872. 
appeal,  of,  862,  865,  868,  869. 
costs  up  to  and  inoloding,  1386. 
further  consideration,  of,  362. 
motion  for  judgment,  of,  179,  181. 
petition,  of,  389,  390. 
private,  when  allowed,  148. 
proving  exhibits  at,  163. 
stamping  documents  at,  167,  168. 

HEIR, 

acting  as  trustee,  liable,  1126. 

appointment  of  person  to  represent,  [120],  121,  1672. 

cited  as  next  of  kin,  res  Judicata,  140. 

oonyernon  of  realty,  right  of  heir  on  faUure  of,  1663,  1664. 

costs  of,  in  administration  action,  1613,  1616. 

customary,  inquiry  as  to,  [1182,  1894]. 

debts  of  ancestor,  when  liable  for,  1419. 

discovery,  entitled  to,  86. 

election  by,  1693. 

by  infant  heir,  [1689]. 
enforcement  of  covenant  by  or  ag^ainst,  1697,  1698. 
establishing  will  against,  not  now  necessary,  1419. 
esduded  only  by  express  words,  1664. 
expectant,  dealings  with,  set  aside,  [9841,  8849],  2343. 
foreclosure  action,  when  proper  party  to,  1934,  1936. 
<<  heirs,  "gifts  to,  1674. 
infant,  declared  trustee,  [981, 1961—1968],  1272.    See  TsuvrES  Act. 

enforcement  of  settlement  against,  [1717]. 
inquiry  who  is,  or  who  otherwise  entitled,  [1199,  1899,  1894]. 
issue  as  to  heirship,  [878],  382. 
judgment  against,  for  personal  debt,  1419. 
lapsed  shares  of  mixed  fund,  right  of  heir  to,  1664. 

purchasing  under  Court,  to  hold  discharged  from  claims  of  creditors,  [848]. 
redemption  by,  1936. 
representation  order,  121,  122. 
right  of,  to  indemnity  from  personal  estate,  1637  et  eeq.    See  ExoNE&inov. 

to  real  estate  descended  on  failure  of  trust  for  conversion,  1664,  1666. 
trustee,  when,  within  Trustee  Act,  1218. 
when  bound  by  probate  of  will,  1397. 

SEIRLOOICS, 

digniiy  settled  to  devolve  with,  1624,  1839. 
executory  trust  of,  [1616],  1621. 

carried  out  by  Court,  [1719],  1720. 
iuTentory  of,  [1614],  1624. 
receiver  of,  appointed,  768. 


Refereneeit  to  the  Forms  are  printed  thue  [466]. 
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"SErBLliOOTSB— continued. 

replaciiig,  sums  ordered  to  be  expended  for,  [1016]. 
security  for,  to  be  given,  768,  1624,  [1761]. 
Settled  Land  Acts,  sale  under,  [1634—1636],  1839. 
settlement  of,  1623,  1624,  [1719],  1720,  1724,  1725. 

sale  subject  to,  not  ordered,  1624. 
specific  performance  of  agreement  as  to,  2210. 
tenant  for  life  of,  possession  given  to,  768,  [1616],  1623, 1624,  [1761]. 

HERBAGE, 

injuQotion  against  interference  with  pasturage  or,  [696],  601. 
issue  a«  to  injury  to,  381. 

HIGHWAY, 

board,  trespass  by,  restrained,  560. 

cul  de  aacy  590. 

dedication  of,  590. 

diversion  or  destruction  of,  by  nulinty  company,  [567],  591,  700,  704,  711 

injunction  against  laying  pipes  under,  [556]. 

or  obstructing,  [666—566],  690,  591. 
local  authority,  powers  of,  [566],  691 . 
presumption  as  to  ownership  of  soil,  590. 
seashore  not  a  highway,  691. 
strips  by  side  of,  690. 
surveyor  of,  not  restrained  from  removing  what  la  decided  to  be  n 

obstmction,  591. 
user  of,  for  purpose  other  than  that  of  a  highway,  590. 

HIRING, 

agreement  for,  whether  a  bill  of  sale,  2010,  2018. 

HOARDING, 

removal  of,  compelled,  [566]. 

HOME  SECRETARY, 

discharge  of  prisoner  on  letter  from,  [474]. 

HORSE, 

account  of  winnings  of,  2162. 
nuisance  by  keeping,  restrained,  [605]. 

HOSPITAL, 

meaning  of  term,  1293,  1325. 
scheme  providing  for,  1285,  1297. 

HOTCHPOT, 

assets,  equitable,  aa  against,  1675. 

clause,  introduced  into  settlement,  1715,  1724. 

co-sureties  bringing  securities  into,  2150. 

directions  for  bringing  advances  into,  [281,  1498,  1485],  1496,  1511, 1513; 

1603,  1675,  [1733,  1784],  17^7. 
life  interests  brought  into,  [1783],  1738. 

HOTEL  EXPENSES, 

solicitor,  of,  scale  not  applicable  to,  311. 
witnesses,  of,  307. 


Vol.  I.  endt  mthp,  884 ;  Vol  IL  icithp.  1894. 
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HOUSE, 

injnnotion  against  altering,  [647]. 

against  oompnlsorj  taking  of  leas  than  whole  of,  [701],  712. 

against  nsing,  as  beershop,  534,  541. 
inrestment  on  mortgage  of,  1148. 
mansion,  [1016].    See  MANSxoN-HOtrsB. 
name,  particular,  of,  not  protected  by  injnnction,  638. 
obligation  to  take  whole  of,  under  compulsory  powers,  [701],  712,  [9414], 

2415,  2416. 
oooupation  rant  set  on,  [968]. 
trustees  dizected  to  maintain,  [1547]. 

HOUSE  OP  LORDS, 

appeal  to,  from  order  of  Court  of  Appeal,  refusing  leaye  to  appeal,  859. 

costs  of  appeals  to,  263. 

diToroe  cases,  time  for  appeal  in,  867. 

findings  of  fact,  not  disturbed  in,  883. 

leave  to  appeal  to,  on  question  of  discretion,  not  granted,  860. 

order  of,  made  order  of  Oourt,  [882],  883. 

pauper  appellant,  costs  of,  1067. 

stay  of  proceedings  pending  appeal  to,  [876],  881,  882. 

HOUSEHOLD  GOODS, 
inquiry  as  to,  [1188]. 

HUSBAND  AND  WIFE.    See  Mabbied  Woican. 

access  between,  before  marriage,  priyileged  from  discoyery,  93,  94. 

actions  between,  920. 

agreements  and  contracts  between,  920,  921. 

authority  of  wife  to  pledge  husband's  credit,  922,  923. 

oo-oontraotors,  are  not,  within  rule  barring  judgment,  893. 

compromise  of  litigation  between,  920. 

costs  of,  where  cause  dismissed,  266. 

coTenant  for  settlement  enforced  against  husband,  [1696],  1697,  1698,  1701. 

curtesy  of  husband  not  taken  away  by  Married  Women's  Property  Act, 

905,  915,  927. 
custody  of  children,  1033 — 1049.    See  IxFAirr, 
discovery,  privilege  as  to,  93,  94. 

dividends  ordered  to  be  paid  to,  for  life  successively,  [816]. 
dower  of  wife,  955 — 960.     See  Dowbb. 

fraud  on  marital  rights,  settlement  set  aside  on  ground  of,  [8344]. 
gift  by  husband  to  wife,  900,  920,  921. 
gif 1 1^  will  to  "  husband"  or  "  wife,"  of  A.,  1574. 
injunction  to  enforce  covenants  in  separation  deed,  964. 
joint  tenancy  of,  916. 

judicial  separation  and  dissolution  of  marriage,  effect  of,  962  et  seq, 
liability  of  husband  for  ante-nuptial  debts  of  wife,  894,  895,  918,  919. 

for  breach  of  injunction  by  wife,  747. 

for  devastavit  of  wife  executrix,  732. 

for  general  torts  and  breaches  of  trust  of  wife,  902,  903,  1138. 

for  necessaries  for  wife,  922,  923,  1434. 

for  torts  of  wife,  independent  of  contract,  894. 
maintenance  of  children,  1007,  1008.    SeelmvAST. 
mortgages  by  husband  of  wife's  property,  921,  922. 
payment  of  costs  of,  [849]. 
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HUSBAND  AND  WrFE-^on««w«l. 
payment  of  dividends  to,  [216],  234. 

of  wife's  money  to  husband,  [927,  028],  932.    See  TtfAHEnn)  Wokav. 
separation  between,  962 — ^^^etseq,  SeeMABSXEDWoiUJX;  Skpaaaziqv  Died. 
solicitor  of  wife,  husband  aoting  as,  920. 
summary  decision  of  questions  between,  895. 
taxation  of  costs  of,  266. 

tort,  action  by  husband  or  wife  in  respect  of,  887 — 889,  924. 
unity  of  person  of,  doctrine  of,  not  abolished,  891. 

ward  of  Court,  orders  against  husband  of,  maziying  without  leaTe,  [lOH], 
1066,  1067. 

HYPOTHEC, 

enforcement  of  Scotch,  against  company  in  liquidation,  787. 


ILLEGAL  CONSIDERATION, 

relief  in  equity,  where  bond  or  oorenant  given  for,  [8356],  2366. 

ILLEGAL  CONTRACTS,  639,  716—719,  2218. 
company,  by,  restrained,  716,  716. 

ILLEGAL  OBLIGATION, 

legacy  declared  free  from,  [1696]. 

ILLEGAL  PURPOSE, 
gift  for,  invalid,  1344. 
partnership  for,  2176. 

ILLEGITIMACY, 

perpetuation  of  testimony  as  to,  108. 

ILLEGITIMATE  CHILD, 
custody  of,  1042. 
gift  to,  by  will,  1678* 
rate  of  duty  payable  by,  240. 

IMBECILE  PERSON.    See  Non  Goxfob  Mbsteb. 

IMMORAL  BOOKS, 

not  subject  of  copyright^  681. 

IMMORAL  TRANSACTIONS,  [2366],  2366. 

IMPEACHED  DOCUMENTS, 
deposit  of,  in  Court,  [60]. 
production  of,  78. 

IMPERTINENCE,  [61]. 

IMPLIED  GRANT, 

lights  of  right  to,  672,  673. 

mortgagee,  binding  on,  by  lease  of  mortgagor,  1909. 

way,  of  right  to,  690. 

IMPOSSIBILITY, 

specific  performance,  defence  to  aotion  for,  2217,  2222. 
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DIPOUKDING, 
dooQinents,  497. 

oopies  not  allowed  to  be  taken,  497. 
interest  of  eettui  que  trust  partioipating  in  breach  of  trast,  [1126, 1144],  1152, 
1163, 1487. 

IMFKISONMENT.    6^  Dsbiobs  Aor. 
■olioitor  in  default,  of,  316,  449. 

IMPROPER  CONDUCT, 

oorts  occasioned  bj,  disaUowanoe  of,  [862],  262,274,  298,  303,  [1104, 11051/ 

1107. 
towards  ward  of  Court,  oommittal  for  contempt  by,  [1066]. 

niPROFER  PROCEEDINGS, 

solicitor  held  liable  for,  [1104,  1106],  1107,  1108. 

IMPROVEMENT  COMMISSIONERS, 

injunction  against,  as  to  applying  corporate  funds,  [706,  707],  711. 

IMPROVEMENT  EXPENSES, 

declaration  of  charge  for,  [2066—2066],  2061. 

IMPROVEMENT  OF  LANDS  ACT,  [1770],  1771, 1772.   And  tee  Sbttlbhiskt  ; 
Tenant  voB  Life. 
appointment  of  guardian  of  infant  under,  [904],  998. 
infant's  settled  estate,  improyements  of,  [1017]. 
orders  under,  dosing  of  existing  regfistry  for,  1772. 

IMPROVEMENTS, 

account  of  expenditure  on,  [1706,  1660, 1682,  1967,  1969],  1978,  [2060]. 
Agricultural  Holdings  Act,  1883,  under,  653,  1849. 
allowances  for,  to  mortgagee,  [1967,  1969],  1960. 

in  setting  aside  leases  by  charities,  1324. 
husband,  by,  of  wife's  property,  905. 
infants'  esUte,  of,  [1017],  1025,  1026. 
inquiry  as  to  permanent,  [1666,  1660, 1667]. 
Limited  Owners'  Residences  Acts,  under,  [1770],  1771,  1772. 
Settled  Land  Acts,  under,  [1646—1646],  1849—1852. 
tenant  for  life,  by,  recouped,  2442. 

allowances  in  respect  of,  1765,  1766. 

INADVERTENCE, 

coxreotion  of,  in  Testing  order,  1228,  1249. 
in  judgment  or  order,  125. 

IN  CAMERA, 

husband  and  wife,  questions  between,  heard,  895. 
trial,  when  allowed,  148. 

INGLOSURE, 

ascertaining  boundaries  under  Act,  1894. 
award.  Court  of  Equity  could  not  review,  413. 
common  lands,  of,  restrained,  [606,  699],  600 — 602. 
exchange  under  Acts,  liberiy  to  effect,  [1661]. 
glebe  lands,  charge  on,  enforced,  [2116],  2120. 

Improvement  of  Land  and  Limited  Owners'  Residences  Acts,  orders  under, 
&o.,  [1770],  1771,  1772. 
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injunction  not  granted  to  reBtrain  oommifldonen  iram  afBinig  Mil  to 

scheme,  602. 
partition  under  Act,  1892. 
right  of  lord  of  manor  as  to  minerals,  683. 

INCOME.    iS^  Afpobtionment  ;  Cobpub;  Pividimds  ;  Tbhaxt  lOB  Lzn. 
maintenance  of  infant  out  of,  1012,  1013.    See  Intast. 
stop  order  affecting,  [498],  497. 

INCOME  TAX, 

annuity,  on,  when  payable,  1636,  1637. 

deduction  of,  on  interest  of  purchase -money  on  sale  by  Court,  S52. 

from  rent  or  interest  in  specific  performance  actions,  2251,  [8286]. 

on  payment  of  legacy  in  admimstration  action,  [1474]. 

INCONVENIENCE, 

when  a  ground  for  refusing  an  injunction,  526,  535,  603,  647. 

INCORPORATED  LAW  SOCIETY, 
powers  of,  1114,  1115. 

INCORPORATION, 

certificate  of,  avoidance  of,  2313. 

charity,  of,  1320. 

Lands  Clauses  Act,  of,  in  special  Acts,  2468. 

INCUMBENTS'  RESIGNATION  ACT, 

pension  under,  inalienable,  2004. 

INCUMBRANCES.    iSf ^  Adionist&ition  ;  Mobtoaqb. 
account  of  sums  due  in  respect  of,  353,  [1891,  1898]. 
consent  of  incumbrancers  to  partition,  [1867]. 

to  sale  by  Court,  [884],  342,  1428. 
discharge  of,  under  Copyhold  Acts,  [8520],  2522. 

under  Lands  Clauses  Act,  [2428],  2429,  2461. 

under  Settled  Land  Acts,  [1886],  1841,  1842,  1849. 
executor,  by,  1541 — 1543. 
inquiriei  ai  to,  in  administration  actions,  [1891,  1898, 1487, 1688—1881]. 

in  partition  actions,  [1866 — 1868]. 

in  foreclosure  actions,  [1912,  1961],  1974. 

costs  of,  [1497],  1518. 

on  shares  of  residue,  [1472],  1497,  [1499]. 

special  inquiries  as  to,  [1498]. 
payment  of,  on  further  consideration,  after  sale  in  '>^"»'»»"*^*»An  action, 
[1468,  1466]. 

INDEMNITT, 

agent,  ag^ainst,  for  nusrepresentation,  2316. 

when  entitled  to,  1378,  1379. 
eettui  qw  trust,  by,  concurring  or  taking  benefit  from  breach  of  tzusfc,  llSl-* 

1163. 
daim  for,  notice  of,  under  O.  zvi,  48.  .[2142],  2150. 
executors,  to,  against  contracts  and  liabilities  of  testator,  [1188],  118^ 

[1626— 1627],  1628,  1561,  1562.    See  IIxboutou. 
implied  right  to,  2147. 
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judgment,  on  transfer  of  benefit  of,  [8046]. 
lease,  on  assignment  of,  [3186,  8848],  2256. 
lost  deeds,  in  respect  of,  as  between  mortgagor  and  mortgagee,  1948,  1950, 

[8896],  2297—2299. 
misrepresentation,  in  respect  of,  right  to,  2316,  2325. 

after  decease  of  person  making,  2316. 
mortgagee  refusing  to  accept,  1950. 
partners,  to,  on  dissolution,  [8160],  2165,  [8170],  2196. 
receiver,  to,  against  liability  on  contracts,  [771],  776,  808,  809. 
residuary  and  spedfio  legatee,  as  between,  against  calls,  [1687]. 
right  to,  against  third  party,  20,  [8148],  2150. 
shares,  against  UabUity  on,  [1168],  1186,  1528,  1661. 
surety,  to,  and  contribution,  [8186—8143],  2147—2160.    See  Sttbety. 
third  party  entitled  to,  20,  [8148],  2150. 
transferor  of  shares,  to,  custom  of  Stock  Exchange,  [8366—8860],  2861 — ^2865. 

See  SlOGK  EXCSAKOB. 

trustees,  indemnity  clause  to,  effect  of,  1125,  1130. 

right  of ,  to  indemnity,  [1186,  1161],  1171,  1172,  1186. 
as  against  married  woman,  902,  910. 
INDEX, 

judgments,  of,  188. 

INDIA, 

account  of  remittances  from,  [1878]. 

case  for  opinion  of  Court  in,  [846,  846]. 

certificate  of  baptism  in,  entering,  in  orders,  [146]. 

domicile  in,  succession  to  property  in,  goTemed  by,  1684. 

inspection  of  documents  to  be  sent  from,  [67]. 

evidence  of  marriage,  &c.,  in,  156. 

receiver  and  manager  of  property  in,  appointed,  [810]. 

INDIAN  COURT. 

case  sent  for  opinion  of,  [846]. 
remitted  back  for  error,  [846]. 

INDIAN  EXE0UTOB, 

allowance  to,  1522. 

INDORSEMENT, 

account,  of  claim  for,  on  writ,  1357. 

attachment,  on  writ  of,  474. 

on  brief  of  counsel,  privilege,  92. 

on  judgment  or  order  requiring  person  to  do  an  act,  213,  421,  444. 

on  settlement,  of  order  rectifying,  [1704,  1706,  1711],  1714. 

registrars  on  documents,  [146]. 

writ  of  execution,  on,  432,  433. 

writ  for  service  out  of  jurisdiction,  on,  19. 

writ,  on,  not  a  pleading,  181. 

INFANT,  Chap.  XXXVIIL,  971—1064. 

abroad,  resident,  jurisdiction  over,  999,  1011. 
acceptance  of  bill  of  exchange  by,  987. 

to,  by  parent,  regulated,  [1086,  1086],  1042,  1043. 
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acoonnt  of  rent  reoeiyed  by  gaardiazis  ol,  [902,  998]. 

of  rents,  against  ballifF  or  person  in  poflsession,  1023. 
accounts,  adoption  of,  on  behalf  of  infant,  [984, 1181]. 

declared  not  binding  on,  [984]. 
aocmnnlation  of  income  for  benefit  of,  1013,  1014,  [1081]. 
aoquiescenoe  and  delay  by,  effect  of,  988 — 990. 
action  by  or  against,  inquiries  and  directionB  as  to,  [971 — 974]. 

procedure  in,  974 — 978. 
administrator  durante  minore  atate,  1024. 
adoption  of  contracts  on  behalf  of,  [984, 1081,  1081]. 

of  proceedings,  accounts,  &c.,  [984,  986]. 
adyances  to,  by  mother,  without  eyidenoe  of  intention  to  b]aimjrepa|BMii, 
1009. 
bringing  into  hotchpot,  [1403],  1511,  1512. 
inquiry  as  to,  by  testator  or  intestate,  [1478]. 
necessaries,  for,  inquiry  as  to,  [986]. 
proof  for,  in  administration  action,  1484. 
adyowson,  owner  of,  right  to  present  to  Hying,  1019. 
afBdayit,  yerification  of  claim  by,  where  infants  interoeied,  843. 
ante-nuptial  settlement  confirmed  by,  488,  989. 
appeal  from  order  as  to  custody  of,  852,  1044,  1049. 
appearance  of,  by  guardian,  387,  972,  974,  977,  978.    Stt  OuAXDEiM. 
appointment  of  new  trustee  for,  [1201]. 
apprenticeship,  contract  of,  by,  987,  989. 
apprenticing,  or  articling,  [1006,  1007,  1088]. 
premium  on,  payment  of,  [888,  1006]. 
raised  by  mortgage,  [1028]. 
return  of,  [1007],  1012. 
bailiff,  entitled  to  treat  person  entering  upon  his  estate  as,  1023. 
bankrupt,  liability  of  infant  to  be  made,  988. 

bom  alter  action  brought,  continuing  proceeding's  against,  [114],  116. 
breach  of  contract  by,  injunction  ag^ainst,  639. 
business  for  benefit  of,  inquiry  as  to  carrying  on,  [1567]. 
cestui  que  truttf  sum  due  on  bond  from  father  of,  got  in,  [1666]. 
Chambers,  applications  concerning  infants  to  be  made  in,  320. 
coming  of  age,  fund  of,  not  kept  by  Court,  234. 

guardian  to  pass  accounts  and  pay  balances,  [1006]. 
leaye  to  defend  on,  982. 
yoluntary  settlement  by,  1703,  1707. 
compromise,  order  approying,  on  behalf  of,  126,  985. 

sanctioning,  on  behalf  of  infants,  986,  1187. 
concurrent  actions  by,  staying  proceeding^  in,  836,  [978,  974],  976. 
inquiry  if  action  for  benefit  of,  [978],  976. 
least  beneficial  or  improper  action  stayed,  [978,  974],  976. 
confirmation  by,  on  attaining  majority,  988,  989,  1698. 
confirmation  of  contract  as  to  property  of,  [984 — 986,  1081, 1081]. 
consent  on  behalf  of,  as  to  mode  of  taking  eyidence^  103,  975. 

as  to  hearing  of  appeal  before  two  judges,  852. 
consent  or  compromise  by,  126,  985. 
consolidation  of  actions  where  infants  plaintiffiB,  836. 
contempt  of  Court  by  marriage  of,  or  improper  conduot  to,  1064,  [TMi 
1066],  1059,  1060.     See  Wabd  of  Coxtbt. 
by,  for  breach  of  order  to  attend  judge,  [1067]. 
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oontingent  rights  of,  releasing,  under  Trustee  Acts,  [1828—1880],  1249, 

1250.    See  Tbubtbb  Act. 
contingently  entitled,  right  of,  to  be  maintained  ont  of  income,  1012,  1013, 

[1081]. 
contingently  entitled,  sale  of  estate  of,  under  .Settled  Estates  Act,  1788, 

[1805]. 
continuing  proceedings  agpainst,  [114],  118. 

contract,  adoption  or  confirmation   of,   on  behalf   of,   [985|  888|  1081, 
1081]. 

for  necessaries,  [986]. 

ratification  of,  988,  989. 

sale,  for,  cannot  be  enforced  against,  1024. 

shares,  to  take,  988. 
conyersion  of  estate  of,  when  permitted,  1024—1026,  1553,  1875. 

when  effected  by  sales  by  Court  or  otherwise,  1025,  1875. 
conrey,  person  appointed  to,  on  behalf  of,  [981]. 
conyeyanoe  by,  directed,  983. 
Gonyeyanoing  Acts,  proyisions  of,  as  to,  1012,  1013,  1026,  1027. 

appointment  of  person  to  manage  land  for  purposes  of,  [1081]. 
copyholds  of,  enfranchisement  of,  1027. 

expenditure  on,  1025. 
costs  of,  in  partition  action  declared  a  charge,  985,  986. 

proceedings  in  Parliament  on  behalf  of,  1026. 

taxation  of,  application  for,  273. 
costs  of  apprenticing,  pursuant  to  trust,  raised  by  mortgage,  [1088]. 
costs  of  action  charged  on  estate  of,  985,  [1088]. 
costs  of  next  friend  of,  [978,  974],  977. 
evstody  of,  orders  as  to,  [1088—1041]. 

agreement  as  to  enforcement  of,  965,  1046,  2217. 

appeal  from  order  as  to,  852,  857,  1044,  1049. 

contempt  of  Court  by  refusal  to  deliyer,  465. 

coyenant  as  to,  in  separation  deed,  965. 

father  excluded  from  access,  [1088]. 

restrained  from  interfering  with  custody  of,  [1088 — 1086]. 

foreign  guardian,  giyen  to,  [1089],  1047. 

Guardianship  of  Infants  Act>  1886,  under,  1000,  1001,  [1087],  1043, 
1044. 

Infants'  Custody  Act,  1873,  under,  1042,  1043,  [1088]. 

light  to,  enforcement  of,  by  means  of  serjeant-at-arms,  448. 

rules  of  equity  as  to,  to  preyail,  1041. 
day  to  show  cause  agfainst  judgment,  [978 — 981],  982 — 984. 

foreclosure  action,  in,  982,  983. 

order  for  infant  to  conyey,  983. 
defoult  of  appearance  by,  [978],  978. 

defendant,  motion  for  judgment  or  notice  of  trial  against,  180. 
deliyery  up  of ,  to  mother,  [1088,  1086],  1042. 
discharge,  can  g^ye,  with  aid  of  Court,  1606. 
disccyery  by,  66,  975. 

diyidends  applied  for  maintenance  of,  [817,  818]. 
diyidends  on  stock  of,  paid  to  g^uardian,  [1046]. 
Biyoroe  Court,  jurisdiction  of ,  as  to  custody  of,  965,  1043. 
domicile  of,  1586. 
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ednoatioii  of,  orders  as  to,  [1006]. 

scheme  for,  1006. 

to  be  brought  up  in  Chiiroh  of  Kngland,  [1039]. 
election  by,  1593,  1698. 

infant  put  to,  by  covenant  to  settle  property,  1698. 

inquiries  and  declarations  as  to,  [158B,  1639]. 
evidence  of  infancy,  152. 

executor,  administration  durante  mi»or4  atate,  1399. 
executor,  legacy  to,  1510. 

expenditure  by  guardians  and  trustees,  orders  as  to,  [1015 — 1088]. 
father,  ability  of,  to  maintain  child,  1007,  1008. 

concurrence  by,  under  Places  of  Worship  Sites  Act,  998. 

injunctions  against  interference  by,  [1088—1086],  1042,  1047. 

right  of,  to  appoint  guardian,  1000. 
custody  of  child,  1042. 
as  to  religions  education,  1000. 
fines  on  copyholds  of,  raifdng,  1025. 
foreclosure,  judgment  nisi  and  absolute  against,  [978—980, 1908],  1988. 

absolute,  against,  in  first  instance,  on  payment  of  ooeta,  [979]. 

day  to  show  cause,  982,  983. 

infant  interested  in  remainder,  1933. 

unborn  infant  children,  against,  [980]. 
foreign  guardian  of,  999,  [1089],  1047.    And  ue  Gxtabduv. 
fraudulent  representation  by,  effect  of,  988 — ^990. 
furniture  for  residence,  expenditure  of  sums  in,  [1018]. 
guardian  ad  litems  aBssignment  of,  [971,  972].    See  GuiSDlAir. 
guardian  of,  appointment  and  powers  of,  990 — 1001,  1028 — 1027,  [Ml]. 

See  GuABDiAN. 
habeas  corpiu,  production  of  infant  enforced  by,  1042,  1045,  [1M9]. 

to  bring  up  prisoner  in  contempt  for  misconduct  towaxda  mod,  [lOfl]. 
heir,  declared  trustee,  [981].    See  Tbusteb  Acts. 

election  by,  [1589]. 

enforcement  of  settlement  against,  [1717]. 

foreclosure  against,  [981]. 
heirlooms,  expenditure  of  sums  in  rephunng,  [1018]. 
illegitimate,  custody  of,  1042. 

improvement  of  estate  of,  sanctioned,  [1017],  1025,  1026. 
Infants*  Relief  Act,  1S74,  provisions  of,  987. 
Infants'  Settlement  Act,  provisions  of,  1061,  1062. 

petition  under,  does  not  make  infant  ward  of  Court,  1062. 

settlement  under,  approved  by  order,  [1052]. 
form  of,  1062. 
injunction  against  breach  of  contract  by,  539,  989,  990. 

against  disturbing  custody  of,  [1088,  1085],  1036,  1037,  1042. 

against  inducing  infant  to  take  monastic  vows,  [1048]. 

against  marriage  or  intercourse  with,  [1058],  1059. 
inquiry  as  to  adopting  contracts,  &c.,  [984]. 

whether  proceedings  for  benefit  of,  118,  [978,  984, 1191,  9101]. 
joint  tenant,  lease  of  mines  of,  [1082]. 
judgment  absolute  against,  [978,  979]. 

infant  declared  not  bound  by,  [984]. 

nieif  against,  [978]. 
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on  motion  for  judgment  against,  180. 

when  binding  on,  981,  982. 
jnzisdiction  over,  996,  998,  1042. 

leave  for  temporary  absence  of  infant  abroad,  [1040]. 

order  to  bring  infant  within  jurisdiction,  [1040]. 
Lands  Glauses  Act,  couTersion  of  estate  under,  1026. 
lands  of  infant  trustee  or  mortgagee  vested  under  Trustee  Act,  [1889, 1880], 

1250. 
leases  to  or  by,  renewal  or  grant  of,  under  1  W.  lY.  c.  66,  [1089—1088], 
1033. 

applications  for,  how  made,  1033. 

mansion-house,  order  to  let,  [1016],  1032. 

mines,  of,  approving,  where  infants  co-tenants,  [1038]. 

Settled  Land  Act,  under,  1033. 

trustees  directed  to  apply  for  Act  as  to,  [1080]. 
leave  to,  to  defend  action  on  coming  of  age,  982. 
legacy  to,  invested,  [1496]. 

income  of,  when  applicable  for  maintenance,  1012,  1013. 
Legacy  Duty  Act,  payment  in  under,  did  not  make  infant  ward  of  Court, 

997. 
Ux  loci,  legacy  paid  according  to,  1587,  1588. 
lien,  declared  entitled  to,  [8801]. 
Limitations,  Statutes  of,  how  far  binding  on,  1023. 
living,  presentation  of  nominee  of  infant  to,  [1018]. 
maintenanee  of,  1002—1014. 

account  of  rents,  &o.,  applied  for,  [993]. 

accumulations,  out  of,  [1004],  1010,  1011. 

allowance  of,  and  appointment  of  g^uardian,  [990]. 

allowance  of,  to  trustees  and  executors,  1011,  1174. 

application  for,  how  made,  1007. 

benefit  of  infant,  regard  paid  to,  [1004],  1011. 

capital,  allowance  of  maintenance  out  of,  1011. 

contingent  share,  out  of  income  of,  secured  by  policy,  [1008],  1010. 

contingently  interested,  where  infant  is,  1013. 

costs  of  application  for,  1012. 

discretion  of  trustees  as  to,  not  interfered  with,  1007,  1011,  1187. 

Divorce  Ck>urt,  provision  by,  in  case  of  judicial  separation  or  divoroe  of 
parents,  968. 

father's  lifetime,  not  usually  allowed  during,  1007. 
exceptions,  1007,  1008. 
ability  of,  to  maintain,  considered  by  Court,  1007. 

income  of  legacy  when  applicable  to,  1012,  1013,  [1081]. 

increase  of,  orders  for,  [1008,  1016]. 

inquiry  as  to  property  applicable  for,  [1036]. 

interest  of  stock  applied  for,  under  1  W.  IV.  c.  66,  [1014]. 

jurisdiction  of  Court  to  order,  1007. 

maintenance  of  infant's  brothers  and  sLsters,  allowance  for,  1008. 

measure  of  allowance  for,  1008. 

money  for,  mode  of  raising,  1010,  1011. 

mother's  ability  to  maintain,  when  considered,  1008. 

past,  freehold  estate  charged  with  expenses  of,  1010. 
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maintenaaoe  tit— continued, 

past,  when  allowed,  1008,  1009. 

payment  of  diyidends  for,  [217]. 

real  estate,  out  of,  [1004],  1010. 

receiver  ordered  to  pay,  [1017], 

several  fnnda,  where  infant  entitled  to,  [1004],  1011. 

statutory  powers  of,  1012,  1013,  1026,  1027. 

where  infant  resident  abroad,  1011,  1046,  1047. 
majority,  dealings  with  infant  shortly  after,  1703,  1707. 

groardian,  passing  of  accounts  by,  [1005]. 
management  of  property  of,  [1016—1082],  1023 — 1027. 

Conveyancing  Acts,  under,  [1021,  1201]. 
manors  of,  order  to  appoint  steward  of,  [767]. 
mansion-house  of,  allowances  and  directions  as  to,  1011,  [1016],  101*. 
marriage  of,  consent  of  guardian,  with,  1023. 

consents  required  to,  1063. 

guardian  appointed  to  consent  to,  [995]. 

of  infant  not  a  ward  under  18  ft  19  V.  c.  43.  .1061, 1062. 
order  approving  settlement,  [1052]. 

of  ward  of  Court,  proceedings  as  to,  997,  1059—1062.    S»Wi»« 

COUBT. 

security  against,  without  leave  of  Court,  998. 
Marriage  Acts,  4  G.  IV.  c.  76,  and  19  &  20  V.  o.  119,  proceediiigf 
[995,  1068],  1064. 

forfeiture  under,  1064. 

marriage  sanctioned  under,  [1068]. 

previous  inquiry,  [1088]. 
married  woman,  consent  of,  not  taken,  933,  952. 

management  of  estate  of,  1027. 
Merchant  Shipping  Act,  1854,  powers  of  guardian  under,  1029. 
misrepresentation  by,  effect  of,  988 — 990. 

monastic  vow,  injunction  against  inducing  infant  to  take,  [lOtt]. 
mortgage  of  property  of,  jurisdiction  to  order,  1025. 

to  raise  apprenticeship  premium,  [1028]. 
mortgagor,  actions  against,  [979,  980],  982,  983,  1933. 
mother,  action  by,  on  behalf  of  infant,  preferred,  976. 

advances  by,  not  recoverable,  1009,  1434. 

becoming  Boman  Catholic,  removed  from  guardianship,  [1088]. 

custody  given  to,  [1083,  1086],  1042,  1043. 

guardianship  of,  998,  1000,  1001. 

liability  of,  for  maintenance,  1008. 

religious  education  entrusted  to,  1000,  1001. 
name  and  arms,  leave  to  petition  for  permission  to  uae,  [098]. 
necessaries,  account  of  sums  advanced  for,  [986]. 

liability  of  infant  on  contract  for,  987. 
next  friend,  appointment  of,  [971,  974].    And  $$$  Nncr  Fknas. 

infant  sues  by,  974,  975. 

nomination  by,  to  living,  [1018]. 

removal  of,  971. 
outfit  of  female,  on  marriage,  advance  for,  sanotLoned,  [282, 1811,  U^- 
Parliament,  proceedings  in,  on  behalf  of,  [996, 1019,  1080],  1026. 
parol  demurring,  982,  983. 
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partitum  action  by  or  agamst,  agreement  for  sale  adopted  on  infant's  behalf, 
[985]. 

oostsof  infant  in,  declared  a  charge,  985,  [16G4],  1881,  [1684,  1889], 
1891. 

infant  in,  declared  tmstee,  985,  986,  [1266,  1868,  1864],  1890,  1891. 

judgment  for  sale,  infantbound  by,  982,  983,  1875. 

request  for  sale  by  infant,  1025,  [1868],  1875,  1876. 

title  deeds,  directions  as  to,  where  infant  interested,  [1888],  1891. 
partnership  action,  judgment  on,  where  infants  interested,  [9801]. 
pauper,  leave  to  infant  to  sue  as,  975. 
payment  to  account  of,  [1492]. 
payment  to,  on  coming  of  age,  [221]. 
petition  by,  to  be  by  next  friend,  387. 

Places  of  Worship  Sites  Act,  conveyance  of  estate  under,  [988]. 
plaintiff,  repudiating  action  on  majoriiy,  made  defendant,  [974]. 
pleading,  imperfect,  not  prejudiced  by,  982. 
policy  of  insurance  kept  up  out  of  money  of,  1025. 

to  provide  for  maintenance  of,  [1002],  1010. 
power,  execution  of,  by,  989. 

premium  on  renewal  of  lease  charged  on  property  of,  [1081],  1032. 
premium,  return  of,  where  infant  articled  to  solicitor,  1012. 
probate  duty  payable  on  proceeds  of  sale  of  realty  of,  1027. 
proceedings  on  behalf  of,  sanctioning,  [978, 974],  976,  [984, 985],  986,  [995]. 
production  of  infant,  enforcing,  1042,  1044,  [1047—1049]. 
profits  of  partnership,  entitied  to,  or  interest  in  lieu,  [2801]. 
property  of,  jurisdiction  of  Court  over,  [1015—1032],  1023 — 1027. 
pupQ,  placed  as,  [1006]. 

purchase  of  realty  on  behalf  of,  contract  by  trustees  confirmed,  [1021]. 
ratification  of  contract  or  settlement  by,  901,  988,  989. 
real  estate  of,  charge  for  advancement  or  maintenance  out  of,  [1004],  1010. 
receiver  of  estate  of,  786,  803,  808,  [810],  815,  816,  997. 

jurisdiction  of  Court  to  appoint,  997,  998,  1000. 

steward  of  manors,  appointed,  [767]. 

to  pay  interest  on  charges  and  maintenance,  [1017]. 

when  discharged,  816. 
recognizance  to  secnro  return  of,  to  this  country,  1046. 
re-oonversion  of  estate  of,  1025,  1554,  1875. 
redemption  on  behalf  of,  1919. 
release  by,  to  trustees,  after  majority,  1009. 
religious  education  of ,  1000,  1001,  [1088, 1089],  1044—1046. 
removal  of,  out  of  jurisdiction,  965,  [1033],  1044. 
renewal  of  lease  for  benefit  of,  [1029,  1030],  1032,  1033. 

on  behalf  of,  [1080],  1032,  1033. 
z«pairing  and  rebuilding  estate  of,  expenditure  for,  1011,  1017,  1025,  1026. 
repudiation  of  action  by,  on  coming  of  age,  976,  982. 

in&nt  plaintiff  made  defendant  or  struck  out  on,  [974],  976. 

of  contract  to  take  shares  by,  988. 

of  settlement  by,  989. 
gesidenoe  abroad,  allowance  of  maintenance  during,  1011,  1046,  1047. 

infant  restored  to  friends  abroad,  [1041]. 

temporary  leave  to  reside  abroad  given,  [1040]. 
a-«sidence  of,  orders  as  to,  [994,  1088—1038,  1040,  1041]. 
iversionary  fond  of,  maintenance  out  of,  1010. 
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TereraoD&ry  fund  of,  solicitor  and  client,  costs  not  allowed  ont  of,  977. 
Boman  Catholic,  infant  to  be  brongbt  np  as,  [1088],  1045. 
sale  of  estate  of,  no  general  jurisdiction  to  make,  1024,  1025. 

in  partition  and  foreclosure  actions,  985,  986,  1025,  [1368],  1919. 

surplus  proceeds  of  sale,  conversion,  1025. 

nnder  Lands  Clauses  Act,  purchase-money  when  personalty,  1026. 
sale  of  realty  purchased  out  of  personalty  postponed,  [1028]. 
school,  sent  to,  [1006]. 
sea,  sent  to,  in  merchant  serrice,  1006. 

separation  deed,  agreement  in,  as  to  custody  of  children,  965,  1043. 
serjeant-at-arms  to  bring  infant  before  Court,  [1048,  1057]. 
service  on,  orders  for,  [8],  11. 

of  notice  of  decree,  [386]. 

of  petition,  388. 

out  of  jurisdiction,  972. 

what  sufacient,  11,  977,  978. 
set-off  of  debt  contracted  by,  1363. 
Settied  Estates  Act,  applications  by,  under,  1788,  [1805].    Set  Sbb0 

Estates  Act. 
Settied  Land  Act,  proceedings  on  behalf  of,  under,  [886],  1020,  [lIUl 

1818—1818],  1821,  [1828].     See  Sstiled  LA2n>  Act. 
settiement  by,  confirmation  of,  989. 
settlement  on  marriage  of,  proceedings  aa  to,  1059 — 1062.    See  W^MB  Cff 

COUBT. 

under  Lifants'  Settiement  Act,  [1061],  1061,  1062. 
shares,  transfer  of,  into  name  of,  988,  [8860,  8860],  2362,  2363. 
showing  cause  against  judgment,  982,  983. 
solicitor,  infant  bound  by  acts  of,  982. 

lien  of,  against  property  of  infant,  for  costs,  1097. 

may  employ,  988. 

not  privileged  to  conceal  residence  of  client  a  ward  of  Coort,  1047. 
special  case,  concurrence  in,  on  behalf  of,  368. 
special  guardian,  appointment  of,  [895],  998.    And  eee  Qvasdum. 
specific  performance  action,  declared  trustee  in,  [1868]. 
specific  performance  not  decreed  agamst,  or  for,  1024,  2217,  2220. 
sporting  rights  of,  directions  as  to  dealing  with,  [1016,  1016]. 
staying  proceedings  by  and  agamst,  [978,  974]. 

'*  parol  demurring,"  with  view  to,  982,  983. 

where  not  beneficial  to  infant,  [978],  976. 
stock,  of,  orders  under  statutes  relating  to,  [1014]. 

payment  of  dividends  to  guardians,  [1014]. 

vesting  order  as  to,  [1238],  1251,  1252. 
submission,  improper,  infant  not  bound  by,  982. 
subposna  to  show  cause  against  judgment,  [978],  979. 
taxation  on  application  of,  273. 

tenant  in  tail,  disentailing  lands  of,  1249,  [1870,  1784,  1786],  1786, 17S7. 
timber  on  estate  of,  proceeds  of,  to  be  paid  in  by  guardian,  [1016]. 

proceeds  of,  whether  personal  estate,  1026. 

retainer  of  expenses  out  of,  [1016]. 
tort,  when  Uable  for,  988. 

nnder  Settled  Land  Act,  [1818]. 
tiading,  liability  of,  987,  988. 
travel,  leave  to  infant  to,  [1040],  1047. 
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trustee,  aooount  against,  989. 

appointment  of  new  trustee  in  place  of,  1211,  1224. 
trustee  or  mortgage,  inquiry  as  to  money  received  by,  [1180]. 

infant  declared  trustee  of  lands  to  be  sold  or  conveyed,  [1S61 — 1988], 
1266. 

person  appointed  to  convey  for,  [1262,  1283],  1272,  1273. 

vesting  contingent  rights  of,  [1228—1230],  1249,  1260. 

vesting  Unds  of ,  1218,  [1228],  1246,  1247. 

vesting  right  to  transfer  stock  in  name  of,  [1238],  1261,  1252. 
visit,  liberty  to  parents  to,  [1034],  1036. 
waiver  of  inquiry  on  behalf  of,  [986]. 

ward  of  Court,  how  constituted,  996,  997, 1061, 1062.    See  Wabd  ot  Coxtbt. 
Wills  Act,  provisions  of,  affecting,  999,  1024,  1026. 

INFANTS'  CUSTODY  ACT,  1873,  [1036],  1042,  1043. 

INPANTS'  RELIEF  ACT,  1874 . .  987. 

INFANTS'  SETTLEMENT  ACT,  [1061, 1062],  1061,  1062. 
application  in  Chambers  under,  320. 

INFERIOR   COURTS.     See  Cebtiobabi;    CoxnrrT  Coubt;    Lobd  Hayob's 

COUBT. 

appeals  from,  853,  854. 
discovery  in  aid  of  proceedings  in,  63. 
prohibition  of  proceedings  in,  [817,  818],  819—824. 
removal  of  causes  from  and  to,  [837 — 841]. 
practice  as  to,  84 1 — 844. 

INFORMATION, 

Attomey*G«neral  made  party  by  amendment,  [44]. 
irregularities  in,  effect  of,  1291. 
nuisanoe,  for  injunction  to  restrain,  619,  620. 
procedure  by,  1291. 

INJUNCTION,  Chap.  XXXI.,  618—748. 

abridgment  of  literary  work,  to  restrain,  678. 
aocoonts  incident  to,  625,  676. 

without  prejudice  to  particular  questions,  [783]. 
acquiescence  (and  delay),  effect  of,  626,  628,  635,  639,  633,  716,  742. 

interlocutory  injunction,  in  application  for,  626. 

patent  cases,  in,  626. 

restrictive  covenant,  as  to  enforcement  of,  639. 

statutory  powers,  in  unlawful  exercise  of,  710. 

trade  mark,  in  action  for  injunction  as  to,  633. 

waste,  very  material  in  cases  of,  556. 
action  at  law  for  account,  to  stay,  1358. 

to  restrain  commencement  of,  2146. 
advertisement,  against,  in  breach  of  contract,  533. 

containing  misrepresentations  as  to  business  or  goods,  [624,  827],  629, 
633. 
advertising  place  to  be  used  as  market,  against,  [602]. 
affidavit  of  service  of,  744. 

affidavits  in  support  of  application  for,  service  of  copies  of,  528. 
agent,  contempt  of,  by,  521,  747. 
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agreement  peifonnable  in  part  only,  to  enloroe,  636,  636. 
air,  to  enforce  right  to,  663,  670. 
alderman,  against  corporation  avoiding  office  of,  [707]. 
amendment,  effect  of,  on  right  to,  624,  742. 

when  necessary  as  preUminary  to  obtaining,  627. 
ancient  lights,  to  enforce  right  to,  [661 — 668],  668 — 673.    See  Lkd. 
annuity,  against  paying,  730. 
appeal  against  judgment  for,  advanced,  868. 
appeal  from  interlocutory  order  granting  or  refusing,  869. 
appeal,  pending,  may  be  granted  in  special  case,  882. 

suspended  or  continued,  880. 
apprehension  of  injury,  in  case  of,  627,  660,  614,  617. 
arbitration,  reference  to,  in  action  for,  [666]. 

proceedings  pending,  against,  [188],  410,  697. 
arbitrator  making  award,  against,  410. 

assets,  collecting  and  dealing  with,  by  executor,  against,  [7S1,  Ttt]. 
assignment  of  defendant's  interest  pending  litigation,  against,  736. 
to  enforce  covenant  against,  642. 
without  licence,  against,  [634]. 
attachment  to  enforce  obedience  to,  746. 
auction,  to  restrain  sales  by,  [634],  642. 

balance  of  convenience,  when  considered  on  application  for,  626, 615. 
banking  account,  against  drawing  money  out  of,  [696}. 
bankrupt  executor  acting,  injunction  against,  [7S8],  733. 
bankruptcy  of  plaintiff,  effect  of,  742. 
beersbop,  against  using  premises  as,  634,  641. 
bell-ring^g,  against,  612. 
benefice,  in  reference  to,  [721,  722]. 
besetting  premises,  against,  [609,  610],  613. 
bills  of  exchange,  against  negotiating,  [698,  693,  787],  728. 
binding  from  time  when  pronounced,  191. 
breach  of,  orders  and  practice  on,  [743 — 746],  746,  747. 
appeal  from  order  to  pay  costs  on,  747. 
by  pubHc  body,  [746],  747. 
by  servant  or  agent,  621. 
by  wife,  747. 
committal  for,  [748],  746. 
costs,  order  for,  where  breach  not  wilful,  747. 
sequestration  for,  [746]. 
breach  of  contract,  against,  [619,  680—634],  636—642. 

by  publican,  of  agreement  with  brewer,  [634]. 
breach  of  trust,  injunction  against,  by  sale  under 

[734],  736,  1126. 
brick-burning,  against,  [604],  610,  611. 
bridge,  against  interference  with  fabric  of,  [657]. 
bridge,  to  compel  construction  of,  630,  687,  703. 
building  on  common  lands,  against,  [699,  600]. 
buildingfs,  as  to  removal  of,  629,  630. 
as  to  support  to,  [674,  676],  680. 
enforcement  of  covenant  as  to,  641. 
business,  against  collection  of  debts  owing  to,  [738]. 

against  misrepresentation  as  to,  [687]. 
Cairns'  (Lord)  Act,  628,  670. 
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oalendan,  directories,  &o.,  against  infringement  of  rights  in,  [668],  674, 

679,  680. 
oanal,  as  to  navigation  and  water  rights  of,  [MIS]. 

as  to  working  mines  under,  582,  583,  584, 
oarpet  beating,  against,  612. 
catalogue,  to  protect  copyright  in,  679. 
cement  works,  &c.,  restraining  nuisance  from,  605,  612* 
Chambers,  not  g^ranted  in,  in  Chancery  Division,  322,  525. 

8eeu9,  in  King's  Bench  Division,  525. 
charitable  gifts,  to  restrain  illeg^  application  of,  1 344. 
oharterparty,  to  enforce  rights  under,  [784,  725],  726.    See  Ship. 
chemical  works,  against,  605,  612. 
cheques,  against  drawing,  in  name  of  firm,  [668]. 
church,  against  altering  or  impairing,  549,  555. 
churchyard,  against  trespass  in,  544,  [649],  555,  [569]. 
circular  containing  unfair  report  of  judgment,  against  distributing,  [688]. 
clergyman,  against,  obtaining  induction  or  officiating,  [781]. 
club,  against  interference  with  enjoyment  of,  [786],  727. 
dub,  against  noise  caused  by,  [606]. 
coal-workings,  as  to,  [645],  546,  [674,  677],  584,  585. 
co-defendants,  between,  527. 
colliery,  to  prevent  flooding  of,  530. 

comments  on  pending  proceedings,  ag^ainst,  [690,  691],  692. 
committal  for  broftch  of,  [748,  744],  746,  747. 

jurisdiction  of  County  Court,  525. 
commonable  rights  enfoKied  by,  [698 — 600],  600 — 602.    See  CoiocoirABLB 

BlQHTB. 

oompanies,  corporations,  and  public  bodies,  against,  [699—700],  709 — 721. 

SeeCoiOAXY. 
company,  on  application  of,  undertaking  as  to  damages,  522,  701. 
compulsory  powers,  against  undue  exercise  of,  [700,  701,  708],  712 — 714. 

See  CoitSAJsn. 
concealment,  obtained  by  means  of,  discharged,  742. 
concurrent  actions,  staying,  [881—888],  834—837.    See  ComouDiTioir  OF 

AcnoNB. 
conduct  of  parties,  effect  of,  on  right  to,  535. 
confidence,  breach  of,  against,  [684—686],  687. 
continuing,  521,  [678,  787,  789],  742. 
contract,  against  entering  into,  as  partner,  [698]. 
contract,  breach  of,  against,  [619,  680 — 684],  535—542.    See  Contbaot. 
convenience,  balance  of,  considered  on  application  for,  526,  535. 
copyholds,  working  of  minerals  under,  against,  547,  [678],  577,  583. 
copyright,  infringement  of,  against,  [667—678],  673 — 683.    See  Coftbiqht. 
cx)rporate  funds,  against  misapplication  of,  [708]. 
oorporation,  against,  to  restrain  nuisance,  &c.,  614,  [616,  616],  619,  620. 

See'SxjiBLSQK, 
csofrespondence,  private,  against  publication  of,  [684,  686],  686,  687. 
oosts,  against  receiving,  until  debt  paid,  [798]. 
ootts  in  action  for,  748. 

breach  of  injunction,  of,  747. 

deception  of  public,  a  ground  for  not  giving,  636. 

discharging  injunction,  of,  742. 
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oottf  in  action  tor— continued. 
motion,  oosts  of,  621. 
reservation  of,  of  adjonmed  motion,  521. 
oomusel,  granted  without,  in  vacation,  622. 
counterfeit  goods,  against  selling,  [088,  684].    8i»  Trasb  Mask. 
County  Court,  jurisdiction  of,  to  grant,  625. 
covenant  against  nuisance,  to  enforce,  [600],  611. 
covenants,  restrictive,  to  enforce,  [630 — 634],  639 — 542. 
covenants  running  with  land,  to  enforce,  639,  640. 
crowd  in  street,  against  causing  oolleotion  of,  613. 
damage,  importance  attached  to  amount  of,  525,  626,  535,  609,  614, 620, 

621. 
damages — 

in  lieu  of  injunction,  juriadiction  to  grant,  628,  629. 
inquiry  as  to,  [519,  530],  522,  623.     See  Daxaqeb. 
issue  as  to,  620. 

sum  certain  to  be  paid  for,  [530]. 

undertakings  as  to,  [518],  621—623.    See  infra,  nndtrtakiag. 
dangerous  trade  or  occupation,  against,  [606],  612. 
delay  in  applying  for,  effect  of,  626,  528,  636,  539,  633,  715,  742.    Judm 

supra,  acquiescence, 
delivery  up  and  destruction  of  pirated  goods  on  documents,  [6S4],  626,  [6H, 

660,  661,  608],  673. 
designs,  copyright  of,  to  enforce,  [673],  679,  680. 
directory,  or  dictionary,  against  piracy  of,  [668],  674,  680. 
discharge  of,  [739],  742. 
discharge  of  ex  parte  order  for,  626,  742. 
dismissal  of  action  for,  [580],  622,  527. 

notwithstanding  pending  notice  of  motion,  129. 
dissenting  chapels,  as  to  management,  &o.,  of,  [788],  723,  724. 
dissolution  of  partnership,  on,  [698—694],  697,  698. 
dissolve,  with  liberty  to  apply  to,  667,  742. 
dissolving,  practice  as  to,  [789],  742. 

distress  by  mortgagor  as  against  receiver,  restraining,  780,  784. 
disturbance  of  minister  of  church,  against,  [781],  723. 
diversion  of  watercourse,  against,  [591,  598],  696. 
dividends  out  of  capital,  against  payment  of,  [706],  714,  715. 
drains,  as  to,  [615,  616],  619,  620.    See  Nuzsascb. 
dramatic  copyright,  to  restrain  infringement  of,  [678],  674,  677,  678. 
dramatised  novel,  against  publication  of,  [678],  680. 
drawing  cheques,  &o.,  against,  in  name  of  firm,  [688]. 

money  out  of  private  banking  account,  [696]. 
easement,  to  restrain  obstruction  of,  567  et  seq.    See  Lzort  ;  Wasib;  Wax* 
ecclesiastical  benefices,  in  respect  to,  [781,  788],  723,  724. 

pew-rents,  against  receipt  of,  by  displaced  minister,  [788]. 

presentation  to,  perpetual  injunction  as  to,  [781]. 

trustees  of  chapel,  minority  of,  restrained  from  ezolnding 

[788]. 
waste  by  rector  or  vicar,  against,  655« 
encroachment  on  land,  to  restrain,  656. 
encydopeedia,  to  enforce  copyright  in,  680. 
enforcement  of  order,  practicability  of,  when  material,  526. 
equitable  waste,  against,  [548—548],  560,  654,  565.    See  Wim. 
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estate  of  testator,  against  dealing  with,  [755]. 

eviction  bj  landlord,  of  tenant  from  bookstalls,  against,  538. 

eyidence  on  application  for,  524,  625. 

ezoavation  of  land,  against,  566. 

execution  of  order  for,  [748,  744],  746,  747. 

executor,  against,  as  to  collecting  or  reoeiying  assets,  [781,  782],  733« 

0x  parte,  392,  [518],  625,  526. 

fanning  contract,  against  breach  of,  [584],  535,  541. 

fascia,  to  restrain  interference  with,  557. 

fences,  to  compel  erection  or  removal  of,  530,  [566]. 

firearms,  against  testing,  [606],  613. 

fireworks,  against  nuisances  from,  [606]. 

fixtures,  against  removal  of,  [546]. 

footway,  to  restrain  obstruction  of,  by  local  board,  [666]. 

foreign  Courts,  proceedings  in,  against,  [786],  737 — 739. 

foreign  state,  bank  notes  of,  order  for  destruction  of,  639. 

foreigner,  action  by,  in  respect  of  foreign  property,  738. 

foreshore,  ag^ainst  removal  of  shingle  from,  547,  [560],  598,  703. 

form  and  language  of,  520,  521,  527. 

franchise,  in  respect  of  interference  with,  527. 

fraudulent  deed,  against  acting  under,  [2812]. 

freight,  agpainst  receiving  moneys  on  account  of,  [772]. 

funds  in  Court,  against  dealing  with,  [401—406],  497—499.    See  Stop 

OSDSB.  » 

furniture,  against  parting  with,  [751]. 

game,  to  restrain  killing  of,  535. 

gas,  against  pollution  of  water  by,  621,  622. 

goodwill,  to  protect  right  to,  635,  697,  698. 

graves,  against  destruction  of,  549. 

hay  or  straw,  against  removal  of,  [584],  635. 

highway  board,  against  trespass  by,  560. 

highway,  to  restrain  obstructions,  &c.,  to,  [566 — 666],  590,  591. 

illegal  acts,  to  prevent  repetition  of,  715. 

illeg^  and  unauthorized  contracts,  against,  715 — 719. 

illegal  contract  not  enforced  by,  639. 

Improvement  Commissioners,  against,  exceeding  their  powers,  [706,  707], 

711. 
indoBure  of  lands,  against,  [596,  509],  600 — 602. 
inconvenience  when  a  ground  for  refusing,  526,  535,  603,  647. 
indorsement  on  order  for,  421,  444. 
infant,  breach  of  oontnCct  by,  against,. 539,  989,  990. 

disturbing  custody  of,  against,  [1088,  1085],  1036,  1037,  1042. 
inducing,  to  take  monastic  vows,  against,  [1048]. 
inspection  of  property  in  action  for,  [574,  576],  577,  583,  584. 
interference  with  receiver  and  manager,  against,  [755],  780,  784. 

granted  fr/Hir<tf,  780. 
iatarlooutory  and  interim,  [518,  519],  520—530. 

affidavits,  delivery  of,  528. 

amendment  of  notice  of  motion,  524. 

ancient  lights,  against  obstructing,  526,  [661]. 

breach  of  contract  in  restraint  of  trade  or  profession,  against,  [680, 
681],  536,  537. 

oomtinned,  on  terms,  [740]. 

Refereneee  to  the  Forme  are  printed  thus  [466]. 
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interloontory  and  interini — continued, 

conyeiiiefioe  and  inoonvenienoe,  balance  of,  regarded,  526,  635,  603, 
647. 

copyright,  against  infringement  of,  [667,  678]. 

defendant,  on  application  of,  g^ranted  against  co-defendant,  527. 

delay  or  aoquiesoenoe,  effect  of,  526.    See  supra,  aoqueBoenoe. 

evidence  on  application  for,  525,  526. 

ex  parte,  [518],  525,  526. 

extension  of  interim  order  on  nndertakings,  [618]. 

form  of  order  granting,  520,  521,  527* 

hoarding,  to  compel  remoTal  of,  566. 

infringement  of  patent,  to  restrain,  [689,  640],  641—643. 

libel,  to  restrain,  524,  [688]. 

lights,  against  obstruction  of,  526,  [561]. 

mandatory,  528 — 530.    And  see  infra,  mandatory. 

married  woman,  undertaking  by,  as  to  damages,  522. 

meaning  of  terms  "  interlocutory  *'  and  '*  interim,**  524. 

motion  for,  notice  of,  practice  as  to,  523,  524. 
amendment  of,  392,  524. 
costs  of,  394,  395. 
dismiflHal  of  action  by  plaintiff,  notwithstanding  landing  aotioa, 

527. 
standing  to  hearing,  521 . 
treating,  as  motion  for  judgment  or  trial  of  action,  [519],  527. 

service  of,  475,  523. 

strangers,  not  binding  on,  521. 

suppression  or  misrepresentation,  effeot  of,  741,  742. 

urgent  cases,  in,  742.     •  . 

vacation,  in,  518,  522. 

where  serious  question  to  be  tried,  not  granted,  526,  627. 
International  Copyright  Acts,  tmder,  677,  678. 
interpleader,  in,  503. 
jurisdiction,  plaintiff  out  of,  undertaking  by,  522. 

service  out  of)  525. 
jurisdiction  to  grant,  524. 

where  "  just  and  convenient,"  524,  525. 
labels,  against  use  of,  [6S8,  634,  627].     See  Labsls. 
law  reports,  to  protect  copyright  of,  681. 
leaseholds,  against  assignment  of,  without  licence^  534. 
legal  estate,  against  parting  with,  pending  action  (o  loiedoae^  738,  7U» 

2053. 
legal  right,  against  trespass  in  exercise  of,  559,  560. 

in  aid  of,  right  to  injunction,  not  lost  by  delay,  526. 
letters  and  documents,  against  publication  of,  [684,  686],  687,  689. 

compelling  return  of,  530. 

opening  plaintiff* s,  against,  [686],  687. 

receiving,  after  dissolution  of  partnership,  against,  686. 

using  document  or  secrets  surreptitiously  obtained,  against,  630,  [i 
libel,  against,  524,  [688].     See  Lxbsl, 

liberty  to  apply  for,  in  pursuance  of  declaration  of  right,  [698]. 
light,  right  to,  to  enforce,  [561—568],  568—573.    See  LniHT. 
Limitations,  Statute  of,  when  a  bar  to,  555,  585. 
living,  against  taking  possession  of,  [781]. 
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Local  Board,  agamst,  to  restzain  nuisance,  [615,  616],  617,  619,  620.    S$e 

Nttisanob. 
magazine,  against  publication  of  articles  in,  681. 
mandatory,  acquiescence  and  delay,  when  a  bar  to,  528. 

ancient  lights,  against  obstructing,  529. 

buildings,  obstructive,  against,  529,  530. 

churchyard,  to  restore  surface  of,  549. 

hoarding,  to  compel  remoTal  of,  566. 

indosure  of  waste  lands,  as  to,  [599]. 

indorsement  on  order  for,  421,  444. 

interlocutory  application,  when  granted  on,  524,  528  et  9eq, 

light,  against  obstruction  of,  [565,  566]. 

mining  barriers,  to  restore,  528. 

principles  on  which  granted,  528,  529. 

railway  company,  compelling,  to  construct  bridge,  530,  587. 

railway,  compelling  restoration  of  junction  with,  558. 

removal  of  obstructions,  as  to,  529,  530,  [559,  6M,  586,  599]. 

right  of  plaintiff  must  be  established,  528. 
except  in  extreme  cases,  528. 

suspension  of  operation  of ,  [563,  564,  568,  592]. 

to  take  up  rails  or  pipes  in  plaintiff's  land,  [556,  557]. 

waste,  as  to,  [549]. 

water,  against  interference  with  flow  of,  [598]. 

working  railway  in  breach  of  agreement,  against,  [704]. 
mansion-house,  against  removal  of,  550,  551. 
manufactories,  against  nuisance  by,  [618],  622.    See  NuzaizrcB. 
manure  works,  against,  612. 
map  or  plan,  to  enforce  copyright  in,  681. 
market,  to  enforce  right  to,  [608],  603. 
marriage  and  intercourse  with  infant,  to  restrain,  [1068],  1059.    See  WiSD 

OF  GOUBT. 

married  woman,  not  granted  against,  to  restrain  dealing  with  property, 
891,  902. 

interference  with,  by  husband,  against,  905. 

undertaking  as  to  damages  by,  521,  522. 
master  in  King's  Bench  Division  cannot  grant,  525. 
meetings,  as  to  holding  of,  by  company,  706,  [708],  718. 
Merchandise  Marks  Act,  1887,  under,  638,  639. 
Metropolitan  Board  of  Works,  against,  707. 
military  purposes,  against  user  of  land  for,  608,  613. 
mines  and  minerals,  to  enforce  rights  to,  530,  551, 552,  555,  556.   See  Moras, 
misrepresentation  or  concealment,  effect  of,  634,  741,  742. 
molestation,  against,  contrary  to  deed  of  separation,  964. 
mortgagor,  against,  interfering  with  management  of  businees,  784. 

in  action  by,  against  sale  by  mortgagee,  [733],  735. 
mortgagor  or  mortgagee,  against,  for  waste,  552,  1979. 
motion  for,  520  et  seq.    See  eupra,  interlooutory. 

standing  over,  on  mutual  undertaking,  [519], 

standing  until  trial,  costs  of,  394,  521. 

treated  as  trial,  [519,  8029]. 

and  action  stayed  on  undertaking  and  costs,  [519]. 
musical  composition,  to  protect  copyright  in,  681,  682. 
name  of  firm,  against  using,  537,  638,  [698],  698,  2180. 

Meferencee  to  the  Forma  are  printed  tkue  [456]. 
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name  of  TendoT,  to  restrain  porohaaer  of  biudnesB  from  mangf  633. 
name,  trade,  against  user  of,  636—638.    See  Tbase  "Mask. 
navigable  stream,  against  obstmction  of,  [694],  696. 
nega^ve  term  in  contract,  implied  as  gpronnd  for,  536,  720. 
negotiating  secnrities,  against,  [688,  727],  728,  729,  2343. 

breach  of,  729. 

illegal  consideration,  where,  729. 

in  partnership  name,  [692]. 
newspaper,  to  enforce  proprietary  right,  &o.,  in,  629. 

to  restrain  publication  of  proceedings  in,  [681],  692. 
noise,  to  restrain,  [606—608],  612. 
notice  of,  191,  436,  623. 

by  telegram,  suf&cient,  436,  623,  746. 
notice  of  motion  for,  523,  624. 

leave  to  serve,  [518],  623. 
novel,  to  protect  copyright  in,  [672],  680. 
noxious  vapours,  against,  609,  611,  612. 
nuisance,  against,  [683,  004—610].    See  Ntjibakob. 

to  enforce  covenant  against,  642. 
obedience  to,  enforced  strictly,  746. 
obstruQtion  of  right  or  easement,  against.    See  Lasar ;  SunOBZ ;  Wat  : 

"Watkb,  &o. 
offensive  occupations,  against,  [604—607]. 
Palatine  Court,  jurisdiction  of,  to  give  damages,  628. 
parish  derk,  against  acting  as,  723. 
Parliament,  against  applications  to,  [706],  711,  712. 
partners,  as  between,  [692—686],  697,  698,  786. 

acting  as  partner,  against,  [682]. 

breach  of  agreement  for  dissolution,  against,  697,  2168. 

breach  of  artidee,  2169,  2164,  2168. 

drawing  .out  moneys,  against,  [682,  686]. 

matters  of  internal  management  not  generally  interfered  with,  696, 
697. 

opening  letters  of  other  firm,  against,  [686]. 

removing  partnership  property,  [686]. 

surviving  partners,  rights  of,  698. 

using  name  of  firm,  against,  [686],  697. 
party  wall,  as  to  user  of,  661. 

inquiry  as  to  damage  by  erection  of,  [708]. 
pasture,  against  interference  with  rights  of,  [588,  699]. 
patent,  against  infringement  of,  [689,  640],  641 — 643.    See  Fatiit. 
patterns,  as  to  infringement  of  copyright  in,  681. 
payment  into  Court,  granted  on  terms  of,  733,  734. 
pension,  to  enforce  assignment  of,  639,  [1999]. 
perpetual,  made,  628,  [740],  743. 

only  at  hearing,  except  by  consent,  743. 

terms  of,  167. 
pew-rents,  against  receipt  of,  by  displaoed  minister,  [782]. 
pipes,  against  allowing,  to  remain,  630,  [556]. 
pirated  articles  or  documents,  to  restrain  sale  of,  626,  [667 — 67S3,  673^683. 

See  CoFTBiOBT ;  Patent  ;  Trade  Mabz. 
I>oliGies,  against  issue  of,  under  plaintiff's  title,  [680]. 
pollution  of  water,  against,  696,  [615—618],  619—622. 
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poasession  or  title,  quieting,  [740],  743. 

post-of9ce,  withdrawal  of  notice  to,  compelled,  630. 

priyate  letters,  ag^ainst  publishing,  printing,  or  opening,  [684—686],  687. 

prooeedings,  to  restrain  oommencement  of,  2145. 

profession,  against  practising,  [630,  831]. 

profits,  aooonnt  of,  in  action  for,  [686,  626]. 

pTohihitian,  in  lien  of,  821. 

promissory  note,  against  negotiating,  [727],  728. 

public  bodies,  against,  626,  614,  616,  620,  621,  [699—709],  709—721.    Se^ 

Coxpaht;  Nttibakob. 
Public  Health  Act,  1876,  under,  614. 
pubUo  undertaking,  interference  with,  620. 
public  way,  against  interference  with,  690,  691. 
publican's  agreement  with  brewer,  to  enforce,  [684],  641. 
publican  and  brewer,  in  action  between,  [634]. 
publication,  no  injunction  ag^ainst  infringpement  of  copyright  before,  676. 

See  GOFTBIGHT. 

^ia  timet ^  when  granted,  627,  660,  614^  617. 

racehorses,  against  dealing  or  parting  with,  763. 

railway  company,  against,  630,  636,  [687].    See  Railway  Goxpaiit. 

railway  over  land,  against  laying  down,  [667]. 

rates,  against  misapplication  of,  [706],  710,  711. 

recelTer,  against  interfering  with,  [766],  780,  784. 

receiyer,  appointment  of,  in  action  for,  [696].    See  Rbcoeiveb. 

redpe,  against  user  of,  [623],  636. 

recreation,  against  trespass  under  colour  of  right  of,  661. 

reeds  and  sedges,  agfainsfc  cutting,  [669]. 

reference  to  surreyor,  architect,  &c.,  in  action  for,  667,  [668],  670,  [606], 

607,  616. 
refused,  with  inquiry  as  to  damages,  [667]. 
rents,  against  receipt  of,  [962]. 

reports  of  legal  proceedings,  against  publication  of,  [688],  691. 
restraint  of  profession  or  trade,  enforcing  agreement  for,  [680—684],  637) 

638. 
restriottTe  covenants,  to  enforce,  [680 — 684],  639 — 642. 
reversioner,  enforcement  of  covenant  at  suit  of,  640. 
rifle  range,  against  use  of,  [608],  613. 

rights  of  common,  to  establish,  [698—600],  600—602.     See  OoiocON. 
riparian  owners,  to  enforce  rights  of,  [698,  696],  696,  697. 
Rivers  Pollution  Prevention  Act,  under,  619. 
running  trains,  against,  700,  720. 
sale,  by  auction,  not  restrained  as  nuisance,  [642]. 

by  mortgagee  on  payment  or  tender,  restraining,  [783],  736. 

by  tenant,  in  breach  of  farming  contract,  [634]. 

by  trustees  under  depreciatory  conditions,  &c.,  [734],  736. 

in  redemption  action,  to  restrain,  [733]. 
sanatorium,  against  using  premises  as,  [633]. 
secret  preparations,  against  selling  and  making,  [683],  636. 
security  for  damages  in  action  for,  [646].    See  Daieaobb  ;  SBOUBirr. 
separation  deed,  enforcement  of  covenants  in,  639. 
■equMtratbn,  in  aid  of,  436. 

when  enforceable  by,  462. 
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aeannon,  against  deliyeiy  of,  with  referenoe  to  pending  ptoceediiigi,  [M], 

691. 
Bervante,  workmen  and  agents  indnded  in,  521. 
service,  ia  aid  of  contract  of,  636. 
seryiee  of  notice  of  motion  for,  628,  624. 

of  order  for,  523,  746. 
Settled  Land  Act,  against  undue  exercise  of  powers  under,  [1818],  I82S. 
sewage,  to  restrain  pollution  of  river  bj,  [615,  616,  618],  619,  630.  &» 

KuiBAirGE. 

shares,  against  issue  of,  £706],  714. 

shares,  against  sale  or  transfer  of,  780,  731,  [2056]. 

sheriff,  against  sale  by,  618. 

sheriff,  against  trespass  by,  735. 

shingle,  against  removing,  to  dang^  of  neighbouring  land,  [560],  698. 

shipping  goods,  with  counterfeit  marks,  against,  [624]. 

ships,  injunctions  as  to,  [724,  725],  726. 

signboard,  against  interference  with,  667. 

small-pox  hospital,  against  user  of,  [605]. 

smoke  and  vapour,  to  restrain  nuisance  by,  609,  611,  612. 

solicitor,  against,  acting  in  opposition  to  former  dient,  1108. 

practising  as,  [531]. 
solicitor,  to  protect  lien  of,  [1087],  1089,  1092. 
special  referee,  appointment  of,  in  action  for,  to  inject  and  report^  [8011 

607,  616. 
specific  performance,  enf9Tcement  of  contracts  incapable  of,  5S5,  636,  2211 
sporting  or  shooting,  to  enforce  agreement  as  to,  542. 
status  quOf  preservation  of,  by  interlocutory  injunction,  526. 
statutory  powers,  against  exceeding,  [700, 701, 702],  712—714.  &»  OontfT. 
statutory  remedy  not  a  bar  to  granting,  624. 
staying  proceeding^  in  action  for,  on  undertaking,  [510]. 
staying  proceedings  in  foreign  Courts,  [786],  737,  738. 
principles  on  which  jurisdiction  exercised,  737,  738. 
without  prejudice  to  certain  proceedings  and  prioritieB,  [786]. 
staying  proceedings  under,  pending  appeal,  880. 
steam-hammer,  against  nuisance  by,  [607]. 
stop  orders,  [491—496],  497—499.    See  Stop  Obdsb. 
strangers,  when  binding  on,  621. 

street,  against  alteration  of  name  of,  by  corporation,  709. 
superannuation  allowance,  to  enforce  assignment  of,  639. 
support,  right  of,  to  enforce,  666,  [574—576],  680—583.    jind  m  Hops: 

Sttfpobt. 
sorg^eon,  against  practising  as,  631. 
suspension  of  operation  of,  167,  [568,  564,  568,  682],  622. 

pending  appeal,  880. 
telegram,  notice  of  order  may  be  given  by,  436,  623,  746. 
temporary  nuisance,  against,  refused,  611. 
tenants,  against,  621,  [547].    See  Wastb. 
theatrical  property,  against  removal  of,  [696]. 
threats  of  legal  proceeding's,  agpainst,  [641],  646,  647. 
timber,  against  felling,  [548—548],  661.    See  Wabts. 
tolls,  as  to,  741. 
tombstones,  as  to,  649. 
trade,  as  to  exercise  of,  contrary  to  agreement,  [580 — 6843,  ^^ — ^^ 
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trade  marks,  labels,  and  names,  in  respect  to,  [698—681],  631—689.    S^ 

TbadbMabk. 
trade  secrets,  against  improper  nse  of,  687. 
traffic  agreement,  to  enforce,  when  granted,  720. 
tram-road,  against  laying  down,  [557]. 

tramway  company,  against,  in  respect  of  nuisance  caused  by  stables,  614. 
transfer  of  stock,  against,  [729,  730]. 

effect  of  restraining  order  under  5  V.  c.  6 . .  730,  731 . 

eyidenoe  in  support  of  application  for,  731. 

statutory  jurisdiction,  730,  731. 
translations,  to  protect  copyright  in,  678. 
trespass,  ordinary,  against,  [656—560],  561. 

churchyard,  to,  [559]. 

distinction  as  to  defendant  being  in  possession,  or  claiming  under  colour 
of  right  abolished,  560. 

laying  pipes  on  land,  by,  [556]. 
rails,  [557]. 

local  board,  by,  700. 

railway  company,  by,  [609,  700]. 
trustees,  against,  selling  in  breach  of  trust,  [784],  735   1126. 
trustees  of  chapel,  against,  [722]. 
turbary,  against  interference  with  rights  of,  [598]. 
uberrima  JUieSf  when  required,  741. 

ultra  vires  acts,  against,  [699,  705,  706],  710,  715—719.    See  Goxpaitt. 
underground  pipes,  to  restrain  building  over,  ^695. 
undertaking  in  action  for,  [518,  519]. 

accounts,  to  keep,  motion  standing  oyer  on,  627. 

breach  of,  746. 

brewer,  by,  to  supply  publican  pursuant  to  contract,  534. 

continued,  [740]. 

damages,  to  abide  by  order  as  to,  [518],  521,  522. 

registrars  instructed  always  to  insert,  in  order,  521. 

enforcement  of,  622. 

mutual,  motion  to  stand  oyer  on,  [519]. 

short  notice  of  motion,  to  accept,  to  discharge  order,  [518,  584]. 

vacation,  in,  by  signing  regfistrar's  book,  522. 
argent  cases,  granted  io,  ex  parley  626. 
urinal,  agfainst  use  of,  613. 

racation,  ex  parte  injunction  on  application  in,  622. 
vendor's  Uen  enforced  by,  701,  720,  721. 
▼estry,  action  by,  as  to  infringement  of  public  way,  691. 

against  exercise  of  powers  by,  702,  703. 
vibration,  against  nuisance  by,  [607]. 
waste,  against,  [548-549],  649—656.    See  Waste. 
-vraste  land,  against  injuiy  to,  to  prejudice  of  commoners,  [598]. 
iratar,  discontinuance  of  supply  of,  restraining,  709,  717. 

diversion  of,  restraining,  [591,  592]. 

escape  of,  against  permitting,  697,  698. 

obstruction  of  river,  restraining,  [595]. 

pollution  of  water,  against,  696.    See  Nuzsakob. 

rights  of  riparian  owner,  enforcing,  [598,  595],  696,  697. 
of  wharfinger,  [595],  696. 
w'Aj,  rights  of,  to  enforce,  [585—588],  688,  591.    See  Wat. 
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weighing  maohine,  againBt  interfeienoe  with,  in  market  pbuK,  [Mt]. 
weight,  exoessiye,  on  floor,  removal  of,  oompelled,  630. 

injunction  against  storing,  [006]. 
wharfinger,  against  obstmoting  rights  of  aooess  of,  to  river,  [695],  6M. 
without  prejodioe  to  futore  rights,  [740]. 
writ  of,  abolished,  518,  521,  523. 


INQXHRY, 

abatement  of  purchase-money,  as  to,  [388,  S859,  8880]. 
abettors  of  contempt,  as  to,  [1065]. 

abstract  of  title,  as  to  delivery  of,  and  objection  and  answen,  {i 
accidents  or  damages  from  mining  operations,  as  to,  [1854]. 
acquiescence  in  settlement,  as  to,  [8845]. 

by  cestui  que  trust  in  breach  of  trust,  as  to,  [1141,  1148]. 
Acts  of  Parliament,  as  to  expenses  of  obtaining,  [8477]. 
added  on  appeal,  [848]. 
additional,  ordered,  [188],  194,  [888]. 
on  consolidation  of  actions,  [888]. 
adoption  of  accounts,  as  to,  [1181]. 
adoption  of  contracts,  as  to,  [884]. 
advances,  as  to,  [1478,  1478,  1717,  1781,  1788]. 
agreement,  as  to,  between  solicitor  and  client  as  to  costs,  [808]. 
agreement  for  mortgage,  as  to,  [1584]. 
annuities,  in  what  proportion  to  be  borne,  as  between  realty  and  penogaahj, 

[1580]. 
annuity,  as  to  what  has  become  due  in  respect  of,  [888]. 
annuity,  non-investment  to  answer,  as  to,  [1148]. 
answers  to,  order  to  bring  in,  [887]. 
appeal,  added  or  varied  on,  [848]. 
appointment  by  x>arent,  as  to,  [1570]. 
apportionment  of  charities,  as  to,  [1886]. 
appropriation  by  executors,  as  to,  [1788]. 
arrears  of  charges,  thrown  on  purohaser,  as  to,  355. 
assets  of  testator  employed  in  trade,  as  to,  [1161,  1580,  8800]. 
assets  promaturoly  distributed,  as  to  recovery  of,  [1858]. 
balances  in  hands  of  executors  or  trustees,  as  to,  [1118, 1140,  llfS,  UM], 

1160. 
barony,  as  to,  and  how  descendible,  1720. 
bond,  as  to  consideration  for,  alleged  to  have  been  given  for  part  ooliabita- 

tion,  [8855]. 
boundary,  as  to  damages  by  breaking  through,  in  mining,  [578]. 
breaches  of  trust,  as  to,  [1119—1184, 1140—1145]. 
bricks  and  tiles,  as  to  use  of  land  for  making,  I960, 
bringfing  in  answer  to,  order  for,  [887]. 
-building  contracts,  as  to,  [1586,  1548]. 
buildings,  as  to  damages  by  erection  of,  [568]. 
as  to  erection  of,  [1556]. 
as  to  investment  in,  [8488]. 
business  or  trade  of  testator,  as  to,  [1657—1580,  8100,  8184,  SIM,]  2182, 
2200. 
spedfio  bequest  of,  as  to,  [1618]. 
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capital  and  inoome,  asoertaining  and  diBtmgnishing)  [1678 — 1686]. 
capital,  as  to,  in  bufiiness,  [2185,  8800].    See  TAxnrEBSSip, 
cargo f  as  to  state  of,  [725]. 
Chambers,  prosecution  of  inquiry  in,  322,  323. 
charges  on  estate,  as  to,  [1588 — 1536]. 
charges  on  proceeds  of  goods,  as  to  persons  having,  [8865]. 
charities,  as  to  property  of,  [1888,  1885,  1886,  1381,  1388,  1884].    See 
Ghabitt. 

as  to  existence  of,  [1334]. 
chattels,  as  to,  remaining  in  specie,  2000. 

children  and  issue,  as  to,  [1568—1570,  1788].    And  see  CmTiT>BKW. 
church  property,  as  to,  [1388]. 
circumstances,  as  to,  attending  transactions,  [1188]. 
class  inquiries,  position  of,  in  administration  judgment,  1571. 
day,  as  to  damages  by  hindering  working  of,  [575]. 
dear  residue,  as  to,  where  tenancy  for  life  created,  [1678, 1685]. 
coal,  wrongfully  gotten^  as  to  value  of,  [579]. 

how  disposed  of,  [576]. 
colliery,  as  to  valuation  of,  1470. 
colonial  estate,  as  to,  [811]. 
compensation,  as  to,  payable  on  enfrandiisemant  of  copyholds,  [8517]. 

to  landowners,  where  undertaking  abandoned,   &o,, 
[8476-8480]. 
compounding  of  debts,  as  to,  [1675]. 
compromise,  as  to,  [1564]. 
contingent  liability,  as  to  setting  apart  sum  for,  [1586],   1527»   1661, 

[1666]. 
contract  for  sale,  whether  beneficial,  [I860]. 
contracts,  as  to  amoonts  due  under,  [1858 — 1354]. 
contracts  by  testator,  as  to,  [984, 1586,  1549]. 

for  sale  of  realty,  as  to,  [1549, 1550]. 
contribution  by  legatees  for  debts,  as  to,  [1610]. 
contribution  by  sureties,  as  to,  [8186]. 
copyholds  and  freeholds,  distinguishing,  [1968]. 
copyholds,  as  to  fines  on  admission  to,  [1775]. 

as  to  right  of  tenant  for  life  to  fines  on,  [8481]. 

as  to  surrender  of,  and  as  to  customary  heir,  [1188] 

enfranchisement  of,  whether  beneficial,  [8517]. 

whether  valid  enfranchisements  can  be  made  of,  [8487]. 
copyright,  as  to  infringement  of,  672. 
corpus  and  income,  as  to  application  of,  [1683 — 1685]. 
cost  of  manufacturing  specific  artides,  as  to,  [661]. 
oosts,  charges,  and  expenses,  as  to,  [1168, 1964]. 
(seditors,  as  to  acquiescence  by,  [8845]. 

of  business,  as  to,  [1560]. 

of  company,  as  to,  [8478,  8493]. 
customary  heir,  as  to,  [1394]. 
damages,  as  to,  [168, 169,  8807],  2222,  [8887,  8871,  9409]. 

by  works  of  railway  company  injuriously  affecting  landowner,  [708, 
9409]. 

oosts  of,  in  general,  reserved,  258. 

under  undertaking  as  to  damages,  [519,  580],  622,  628,  [575]. 
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dealings  with  property,  as  to,  [1658]. 

debentures  and  debenture  holders,  as  to,  [2038,  9025,  2081,  2088r|. 

debts  of  company,  as  to,  [2478,  2498]. 

debts  of  testator,  as  to  payment  of,  [1675,  1684,  1685]. 

debts  remaining  unpaid,  as  to,  [1471, 1688]. 

deficiency  of  estate,  as  to,  [1686]. 

delivery  of  deeds,  as  to,  [1828]. 

deposit  of  title  deeds,  as  to,  [1584]. 

detention  of  goods,  as  to  damages  by,  1362. 

deterioration,  as  to,  in  specific  performance  action,  [2247]. 

deterioration  of  property,  as  to,  in  foreclosure  action,  [I960]. 

Distribution,  as  to  persons  entitled  under  Statute  of,  [1568]. 

domicile  and  lex  loeij  as  to,  [1577 — 1579].    See  BoiaGiLB. 

dower,  as  to  lands  subject  to,  [955 — 957]. 

as  to  right  to,  in  administration  action,  [1546, 1547]. 
election,  as  to  right  of,  [1590,  1591]. 

whether  beneficial,  [1161,  1589]. 
elegit,  as  to  lands  extended  under  writ  of,  [2068—2064,  2067]. 
exchange,  as  to  agfreement  for,  [1551]. 
execution  of  enrolled  deed,  as  to,  [1882]. 
executors,  as  to  trust  moneys  recoverable  by,  [1158]. 
executors,  whether  indebted  to  estate,  [1521]. 
expenses  incurred  by  trustees,  as  to,  [1881]. 
expenses  incurred  by  vendor,  as  to,  [2259]. 
farming  business,  as  to,  and  expenditure  thereon,  [1558]. 
fines  on  admission  to  copyholds,  as  to,  [1775]. 
fines,  when  received  and  how  applied,  [1286]. 
foreign  firm,  as  to  assets  of  testator  in,  [2200]. 
foreign  lands,  as  to,  [1578 — 1580]. 
foreign  securities,  as  to  converting,  [1564]. 
France,  as  to  person  entitled  under  law  of,  [1579]. 
furniture,  as  to  value  of,  [962]. 
further  consideration,  directed  on,  362. 
further,  directed,  1478. 
heirship,  as  to,  usual  in  case  of  intestacy,  [1892,  1894]. 

according  to  foreign  law,  [1579]. 
household  goods,  as  to,  [1122]. 

improper  investment,  as  to  extent  of  liability  of  trustees  for,  [11453 • 
improvements,  as  to,  [1556,  1860,  1887]. 
impure  personalty,  as  to,  [1384]. 

incumbrances,  as  to,  in  administration  actions,  [1891,  1892,  1456,  1417, 
1588—1685,  1921,  1922]. 

in  foreclosure  action,  and  as  to  their  priorities,  [1912,  19613,  ^274, 
[2047]. 

in  partition  actions,  [1855,  1856,  1858, 1882]. 

judgment  creditors,  on  application  of,  [2062—2064,  2066,  906T3. 

on  property  chargeable  with  improvement  expeDses,  [20573. 

on  shares  of  residue,  [1472,  1499]. 

on  shares  under  settlement,  [1729]. 

on  trust  estate,  [1717]. 

on  undertaking  of  railway  company,  [770]. 

subsequent  to  death  of  testator,  [1499,  1588]. 
indemnity  against  covenants,  as  to  provisions  for,  [2186]. 
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infant,  as  to  cairjing  on  business  for  benefit  of,  [1557)  8800]. 

as  to  proceedings  for  benefit  of,  118,  [978,  984,  1181,  8801]. 

trustee,  as  to  money  received  bj,  [1180]. 
insurance  company,  as  to  payments  by,  [1958]. 
insuring  lives  on  which  annuities  are  held,  as  to,  [1586]. 
interest  of  claimant,  as  to,  desiring  to  be  examined  pro  inUrease  suOy  [458]. 
interest  on  balances,  as  to  charging  trustee  or  executor  with,  [1159],  1160, 

1164. 
investment  in  consols,  as  to  residue  on  basis  of,  [1678,  1685]. 
investments  by  trustees,  as  to,  [1180,  1188,  1178,  1788]. 

balance  or  difference,  as  to  amount  of,  for  which  trustees  liable,  [1145]. 

loss  by  improper,  as  to,  [1119,  1120]. 

of  outstanding  estate,  as  to  continuing  and  calling  in,  [1563,  1564]. 

of  rents  and  dividends,  as  to,  [1788]. 

of  residue,  as  to,  [1688,  1685]. 
iflsue  and  children,  as  to,  [1568—1570,  1788]. 
jewels  or  plate,  as  to,  [1618,  1755,  8000]. 
judgment  debt,  as  to  amount  of,  [770]. 

judgment  debtor,  as  to  lands  of,  and  charges  thereon,  [9068 — 8064,  8067]. 
jurisdiction,  as  to  parties  out  of,  1571. 
JU8  rtlictiBf  as  to  right  of,  [1580]. 
land  in  mortmain,  as  to,  [1834]. 

landowners,  as  to  interference  with,  by  company,  [8476,  8477,  8479,  8480]. 
law,  on  point  of,  should  not  be  directed,  328. 
law  of  domicile,  as  to,  [1577]. 
leases,  as  to,  [1888, 1555]. 

charity  property,  of,  {1888, 1886]. 

propriety  of,  [8874]. 

renewals  of,  [1755,  1778,  1773]. 

setting  aside,  of  church  property,  [1388]. 
leaseholds,  what  testator  had  at  his  death,  [1478,  1778]. 

future  management  of,  as  to,  [1773]. 
legadee,  as  to  capital  applied  inpayment  of,  [1684]. 
leg^aoy  or  succession  duty,  as  to,  [1188]. 
legal  estate,  as  to,  [1885, 1381,  1784]. 
legatee  and  issue,  as  to,  [1569,  1670], 
legitim,  as  to  right  of,  [1579]. 
lex  loei  and  domicile,  as  to,  [1577 — 1579]. 
HsbiUties  of  testator,  as  to,  [1585,  1526,  1549, 1566,  1666]. 

of  testator's  estate  for  repairs,  as  to,  [1755]. 
library,  as  to  sale  of,  by  tenant  for  life,  [1566]. 
lien  on  title  deeds,  as  to,  [8064]. 
light,  as  to  damages  by  obstruction  of,  629. 
living  or  dead,  whether  person  Ib,  [1570]. 
liloyd's  bonds,  as  to  benefit  of,  to  company,  [8088]. 
lofls  by  improper  investment,  as  to,  [1140,  1143]. 
loes  by  non-conversion,  as  to,  [1141, 1148]. 
lost  or  misappropriated  property,  as  to,  [1180],  1200. 
lost  or  missing  instruments,  as  to,  [8895,  8896]. 

maintenance,  as  to  allowances  or  provision  for,  [1085, 1706].     See  Ihfaht. 
management  of  settled  estates,  as  to,  [1756],  1756,  [1773]. 

of  colonial  estates,  as  to  expenses  of,  [818]. 
manager  of  bnsinesB,  as  to  appointment  and  salary  of,  [8186,  8888]. 

Beftreneee  to  the  Forme  are  printed  thue  [456]. 
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mansion  hoiue,  aa  to  raloe  of,  [M2]. 

as  to  letting  of,  [1765], 
marriage,  as  to  date  of,  [966]. 
mamag^  of  infant,  as  to  Talidity  of,  1066/ 
marriage  of  testator,  as  to,  [1661]. 

married  woman,  as  to  property  of,  on  dissolation  of  maxriage,  968. 
marshalling,  for  parx>oee  of,  [9090]. 

mesne  profits  after  occupation  of  dwelling  house,  as  to,  [169]. 
mines  and  minerals,  as  to,  as  between. tenant  for  life  and 
[646],  651,  552,  [1768],  1764. 

wrongfully  gotten,  as  to,  [676]. 

wrongful  working  of,  as  to  damage  by,  [678,  679]. 
money  payable  under  agreement,  as  to,  [S983]. 
moneys  placed  out  on  security,  as  to,  [1874]. 
mortgage,  as  to  agreement  for,  [1684].  * 
mortgaged  chattels  remaining  in  specie,  as  to,  [9000]. 
mortg^ages  and  charges,  as  to,  [1688—1686]. 

Kational  Debt  Commissioners,  as  to  title  to  stock  transfened  to,  [iilO]. 
necessaries,  as  to  sums  advanced  for,  [986]. 
necessary,  may  be  directed  at  any  stage  of  matter  or  cause,  1571. 
next  friend,  as  to  person  proper  to  be  appointed,  [978]. 
next  of  kin,  as  to,  [120, 1466, 1668,  1670],  1575,  [1677, 1578]. 

according  to  foreign  law,  [1677, 1678]. 
wm  compos,  whether  father  of  infant  is,  [1068]. 
notice  of  settlement,  as  to,  to  trustees,  2295. 

of  daim,  as  to,  [602]. 
nuisance,  as  to  damages  occasioned  by,  [606,  607,  618]. 
numbering  of,  328. 

occupation  of  land,  as  to,  [966,  1566,  1666,  8947]. 
occupation  rent,  as  to,  [1666, 1860,  1886,  1969]. 
official  referee,  directed  before,  [668,  607]. 
old  fund,  as  to  persons  entitled  to,  [1670]. 
omissions  in  performance  of  contract,  as  to,  [1868]. 
option  of  purchase,  as  to,  [1660]. 
outfit  of  ship,  as  to  expenditure  incurred  for,  [601]. 
outstanding  personalty  or  funds,  as  to,  [1181, 1890,  1486, 1668,  1564, 

1981, 1988]. 
parliamentary  deposits,  on  applications  for  payment  of,  [8476—8181]. 
particular  stock,  as  to,  [1618]. 

particulars  of  estate  where  testator  long  dead,  as  to,  [1471]. 
particulars  of  trust  property  comprised  in  settlement,  as  to,  [lllS,  1188^ 

1181,  1184,  1140,  1668,  1716, 1788]. 
parties,  as  to,  in  partition  action,  [1868—1868,  1861],  1874,  1878,  1871, 

[1888].    See  Fabtitiok. 
partnership,  as  to  existence  and  property  of,  [8169, 8168, 8168,  8168,  S18l> 
partnership,  as  to  share  in,  at  date  of  dissolution,  [8044]. 
partnership,  liability  of  testator,  as  to,  [1686,  1686]. 
patent,  as  to  damages  sustained  by  infringement  of,  [669,  690,  668]. 

-as  to  infringing  articles  in  possession  of  defendant,  [661]. 
personalty,  as  to  particulars  of,  [1884,  1688]. 
persons  entitled,  as  to,  [1668—1671,  1788,  1961]. 
plate  or  jewels,  as  to,  [1618,  1766,  8000]. 
pollution  of  stream,  as  to,  as  from  giyen  date,  [618]. 

Vol.  I.  emh  with  p.  884 ;  Voi.  IT.  with  p.  1894. 
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portionBy  as  to  adyanoefl  by  way  of,  [1478, 1781, 178S]. 

po88e88ioii,  as  to,  by  deceased  mortgage,  1959. 

power  of  appointment,  whether  exercised,  [1570,  1788]. 

pre-emption,  as  to  exercise  of  right  of,  [1660]. 

prejodioe,  without,  to  particular  questions,  [1656,  2136,  9477]. 

preliminary,  directed  at  any  stage,  1357. 

premium,  as  to  return  of,  in  partnership  action,  193. 

presumption  of  death,  where  raised,  [1670]. 

priorities  in  actions  for  administration  of  realty,  as  to,  [1891,  1302,  1466]. 

of  creditors  of  railway  company,  [770]. 
proceeding's  for  benefit  of  infant,  as  to,  [978]. 

for  realization  of  estate,  as  to,  [1668]. 
profit  costs,  as  to'charge  of,  by  solicitor  mortgagee,  [1109]. 
profits,  as  to,  from  trust  money  employed  in  trade,  1161. 
promissory  note,  what  due  at  date  of,  [1008]. 
proportions,  as  to,  in  which  debt  to  be  borne,  [2000]. 

in  which  profits  to  be  diyided,  [2185]. 
prosecution  of,  in  Chambers,  322. 
protector  of  settlement,  as  to,  [1784]. 
purchase  by  testator,  as  to,  [1649]. 
purchase  of  land,  as  to  inyestments  in,  [1120,  1719]. 
purchases  of  Und  by  trustees,  as  to,  [1120,  1660,  1719]. 

by  testator  or  intestate,  [1660],  1551. 
pure  and  impure  personalty,  as  to,  [1830,  1834]. 
question  of  hiw,  as  to,  not  directed,  1571. 
railway  company,  as  to  damage  occasioned  by  works  of,  [706]. 

as  to  judgment  debts  and  incumbrances  affecting,  [770]. 
railway  contractor,  as  to  amount  due  to,  for  works,  &c.,  [1868]. 
rates  or  taxes,  as  to  sums  due  for,  [898]. 
real  estate  comprised  in  settlement,  as  to,  [1729]. 
real  estate  devised  in  shares,  as  to,  [1870]. 
realization  of  security,  as  to,  [2026,  2029]. 
realty  abroad,  as  to,  where  testator  domiciled  here,  [810]. 
realty,  as  to,  of  which  testator  or  intestate  seised  at  his  death,  [1891, 1892, 
1600,  1921, 1922]. 

devised  by  will  to  one  for  life,  [1268]. 

distinguishing  specific  devises,  [1470]. 

non-conversion  of,  as  to,  [1141]. 

sale  of,  as  to,  [1648,  1660]. 
receipts,  as  to  date  of,  [1874]. 
receiver,  as  to  proceedings  to  be  taken  by,  779. 
recouping,  for  purpose  of,  [1676,  1677]. 
recovery  of  funds,  as  to  possibility  of,  [1168,  1668]. 
refunding,  as  to  amounts  required  for,  [1667,  1669]. 
remoteness,  consequent  on  declaration  of,  [1698]. 
renewable  leaseholds,  as  to,  [1766,  1772—1776]. 
rent-charges,  as  to,  payable  by  railway  company,  [801,  2028,  2029]. 

as  to  Unds  subject  to,  [1892,  2020,  2118]. 
rents,  as  to  receipt  and  appUoation  of,  [962, 1469, 1722, 1772, 1867, 1860, 1886]. 
repairs,  as  to  money  expended  for,  [1887,  I960]. 
repairs  or  re-building,  as  to  money  required  for,  [1699]. 
repairs  proper  to  be  done,  as  to,  [1766]. 
repayments,  as  to,  [986]. 
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repreeentatives  of  legatees,  as  to,  [1570]. 

request,  special,  on,  [8140]. 

residuary  personal  estate,  as  to  particulars  of,  [1471,  16M]. 

residue,  as  to  amount  required  to  replace  share  of,  [1660]. 

residue,  as  to,  as  between  tenant  for  life  and  remaindennsn,  [16TI- 

1688]. 
residue,  as  to  partloulazB  of,  [1471, 1564]. 
road,  as  to  liability  of  estate  for  repair  of,  [1755]. 

as  to  obstruction  of,  [686]. 
royalties,  as  to  right  of  tenant  for  life  to,  [9480]. 
sale,  as  to  advisability  of,  in  partition  action,  [1868,  1868]. 
sale  by  mortgagee,  as  to  impropriety  of,  [1968]. 
sale  of  real  estate,  as  to  proceeds  of,  [1684,  1788,  1968]. 
sale  of  real  estate  in  settlement,  as  to,  [1789]. 
sales  by  testator,  as  to,  [1548,  1651]. 
sales  of  mortgaged  property,  as  to,  [1968,  1968]. 
salvage,  as  to  sums  due  for,  [1874]. 
scheme  for  charity,  as  to,  [1886].    See  Ghabitt. 
Scotland,  as  to  property  in,  [1679]. 

secret  profits,  as  to,  received  by  directors  or  agents,  [8S88]. 
securities,  as  to  continuing  or  "  calling  in,"  [1563,  1564]. 
securities,  as  to,  for  debt,  [1961]. 
seouzity,  as  to  amount  due  on,  to  several  xnoumbranoer^  [8048]. 

as  to  proceeds  of  realisation  of,  [8140]. 

as  to  value  of,  lost  by  negligence,  [8144]. 
separate  estate,  as  to,  [897 — 899]. 
sequestered  land,  as  to  claimant's  interest  In,  [458]. 
set-ofiP,  as  to  doubtful  question  of,  1363. 
settlements,  as  to,  [940,  1478,  1869]. 

as  to  property  comprised  in  or  subject  to,  [1694,  1695,  ITU,  VtB^ 
8895]. 

as  to  terms  of,  [8895]. 
share  in  partnership,  as  to  proportion  of  debts  and  liabilities  attribntsbk^ 

[9044]. 
shares  of  children,  in  whom  vested,  [888, 1789]. 
ship,  as  to  disbursements  on  and  outfit  of,  [508]. 
solicitor,  as  to  sums  due  to,  [1098,  1099]. 
solicitor  mortgagee,  as  to  charge  of  profit  costs  by,  [1100]. 
specie,  as  to  effects  remaining  in,  [2000]. 
specific  and  demonstrative  bequests,  as  to;  [1596,  1600 — 1618]. 

distinguishing  domestic  and  trade  effects,  [1618]. 

realty,  as  to,  in  case  of  refunding,  [1657]. 
specific  appropriation,  as  to,  of  proceeds  of  sale  of  goods,  [8885]. 
specific  effects,  as  to  value  of,  and  dealing  with,  [1686]. 
stage  of  proceeding,  may  be  directed  at  any,  328,  1357,  1361. 
stipend  of  clergyman,  as  to  liability  of  estat«  for,  [1535]. 
stock  in  trade,  as  to,  [1557]. 

valuation  of,  [1669]. 
stock  meant  by  description  in  will,  as  to,  [1618]. 
stone,  as  to  digging  of,  [1886]. 
succession  or  legacy  duty,  as  to,  [1188]. 
superfiuous  lands  of  railway  company,  as  to,  [8067]. 
surety,  as  to  ability  of,  to  contribute,  [8186]. 

r^l,  I,  ends  with  p,  884 ;  Vol.  II,  iciihp.  1804. 
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surety,  as  to  liability  of  testator  as,  [1685]. 

SQipliis  prooeeds  of  sale  of  mortgaged  property,  as  to,  [1968]. 

tenant  for  life,  as  to  compensation  to,  [9419,  9480]. 

as  to  payments  to,  [1678],  1682,  [1685]. 
timber,  as  to  cutting  of,  [548],  544,  [545,  800,  1566, 1750,  1751, 1886]. 
title,  as  to,  in  specific  performance  actions,  [8886—8888,  8858]. 

on  investment  of  fund  in  Court,  [1177,  1788,  8488]. 

on  sale  by  Court,  [845]. 

whether  accepted  by  testator,  [1540]. 
title  deeds,  as  to  possession  of,  [1188]. 
trade,  as  to  assets  employed  in,  [1161]. 
trade  of  testator,  as  to  carrying  on,  [1557 — 1560]. 
trust  funds,  as  to  dealings  with,  and  inyestments  of,  [1119 — 1194,  1788]. 

whether  subject  to  duty,  [1188]. 
trust  property,  as  to  particulars  of,  [1119—1181,  1184, 1140]. 
trustee,  as  to  liability  of  testator  as,  [1585]. 
trustee,  as  to  sales  and  contracts  by,  [1550]. 
trustees  charged  with  interest,  as  to  amount  due  from,  [1659]. 
trustees,  money  received  by,  as  to,  [1119,  1188]. 
nnadministered  estate,  as  to,  [1471]. 
unclaimed  stock,  as  to  persons  entitled  to,  [8530]. 
underwriter  on  Lloyd's,  as  to  engagements  of,  [8148]. 
unsold  estates  now  remaining,  as  to,  [1598]. 
value  of  property,  as  to,  for  purpose  of  election,  [1591] . 

increased  by  improvements,  [1860,  1888]. 

to  be  brought  into  hotchpot,  [1783]. 
value  to  be  set  on  specific  property,  as  to,  [1609]. 
values  of  devised  estates,  as  to,  [1666]. 
variations  made  in  partnership  agreement,  as  to,  [8159]. 
varied  on  appeal,  [848]. 

Vendor,  as  to  expenditure  by,  in  specific  performance  action,  [8859]. 
waiver  of,  as  to  co-surety,  [8136]. 
waiver  of,  where  infants  interested,  [985]. 

waste,  &c.  by  tenants  for  life  and  others,  as  to,  [548],  644,  [545]. 
waste  lands  inclosed  or  built  upon,  as  to,  [598]. 
water,  as  to  obstruction  of  flow  of,  [593]. 
water,  as  to  pollution  of,  [618]. 

way,  as  to  damages  sustained  by  obstruction  of,  [586]. 
way-leaves,  as  to  sums  to  be  paid  for,  [578],  585. 
widow,  as  to  assent  of,  to  acts  of  trustee,  [1558]. 
widow,  whether  testator  left,  [1568]. 
wife's  pAt>perty,  as  to  devise  of,  [1590]. 
wilful  default,  as  to,  [1157—1161]. 
-will,  as  to  property  subject  to,  [1471]. 
-will  found,  as  to  persons  interested  in  setting  up,  [8997]. 
without  prejudice  to  question  as  to  liabiUty,  [1556,  8136,  8477]. 
-without  prejudice  to  right  of  appeal,  [545]. 
irorks  executed,  as  to  amount  due  in  respect  of,  [1353]. 
^works  not  included  in  contract  as  to,  [1358]. 

xwQxnsrroRiAL  questions, 

need  not  be  answered,  83. 


MrferenoM  to  the  Forms  are  printed  thu$  [456]. 
VOX.  m.  8  F 


2760  General  Index. 

INBOLMENT, 

appeal,  light  of,  not  now  affected  by,  194,  852. 
Arohes  Gonrt,  of  order  of,  [196]. 
dearees  of  other  Courts,  of,  194,  [105, 196]. 
deed,  of,  in  favour  of  dharity,  [1883],  1337—1340,  1350. 
disentailing  assurance,  of,  1786,  1787. 
draft  of  lost  settlement,  of,  2296. 
Ireland,  order  of  High  Conrt  of,  hixolled,  [195]. 

judgments  or  orders,  orders  and  practice  as  to  inzolment  of,  194,  [195,  IM]. 
Bailway  Companies  Act,  1867.. Chap.  Liy.,  2469—2478. 
reoeiyer's  recognizance,  of,  777,  809. 
vacating,  [806],  809,  816,  838. 

INSANE  PEBSON.    8e$  Lttkazio  ;  Non  CoiCFoe. 

INSOLVENT  DEBTOBS  COURT, 

prohibition  to,  818. 

INSOLVENT  ESTATE,  1460—1465.    See  Cbsditob's  Aonoir. 

INSPECTION, 

appeal  from  order  as  to,  855. 

counterfeit  labels,  of,  639. 

excavations,  with  liberty  to  make,  97. 

Judge,  by,  in  light  and  air  cases,  570. 

mines  and  minerals,  of,  [576],  583,  584. 

patent  cases,  in,  [655,  656]. 

power  to  enter  buildings  and  take  samples,  &o.,  97. 

property,  of,  in  action  for  an  injunction,  [574,  576],  577,  583,  584. 

tavern,  of,  sold  as  going  concern,  2249. 


INSPECTION  (OF  DOCUMENTS),  Chap.  VH.,  78-82.    And 

OF  DOOUHSNTB. 

agents,  accountants,  surveyors,  &o.,  by,  [58],  81. 

attachment  in  default  of  compliance  with  order  for,  [64]. 

Bankers'  Books  Evidence  Act,  under,  [61]. 

bankrupt,  by,  or  his  assignee  or  solicitor,  [58]. 

business,  at  place  of,  79. 

claimant,  by,  in  administration  action,  [59]. 

company,  deposit  by,  under  Life  Assurance  Compames  Acts,  2487 

company,  of  register  of,  80. 

copies  and  notes,  right  to  take,  80. 

costs  of,  303. 

at  solicitor's  office,  79. 
Court  or  Judge,  by,  before  deciding  as  to  privilege,  79. 
Court,  in,  at  the  hearing  or  trial,  [58]. 
court  rolls,  of,  78,  79. 
disputed,  where  right  to,  is,  75. 
district  registrar's  office,  at,  80. 
documents  in  daily  use,  79,  80. 
documents  marked  *'  private,"  [58]. 

documents  referred  to  in  affidavit  or  pleading,  [55],  65,  74,  85. 
enforcement  of  order  for,  423. 
entries  in  business  books,  of,  78,  79. 
executors,  by,  on  application  of  claimant,  [59]. 

Vol  /.  ends  withp,  884 ;  Vol.  IL  with  p.  1894. 
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foreign  oonntry,  in,  106,  107. 
foreign  goyenunent,  order  againBt,  [M],  71 »  72. 
Impeached  doonments,  78. 
India,  dooumente  to  be  sent  from,  [67]. 

letters,  private,  of,  on  undertaking  not  to  use  for  oollateral  purpose,  [68]. 
mortgage  deed  and  poHoiee  deposited  in  Gonrt,  [00]. 
mortgagees,  liy,  77»  78. 
notioe,  on^  74. 
pedigree  case,  in,  [60]. 
place  for,  discretion  of  Court  as  to,  79. 
possession  BufS,oient  to  ground  order  for,  76,  77. 
power  to  order,  74. 

privilege,  before  decision  as  to,  [66],  79. 
piiTi]ege»  doomnents  held  not  entitled  to,  [60].   See  Dxscotbbt  ;  PBODUOnOH 

ov  DoamoENTB. 
pnUio  body,  order  against,  64. 
registers  of  company,  of,  80. 
right  to,  contested,  76. 
sealing  np  parts,  [68,  60]. 

corering  np,  without  sealing,  [68]. 
solicitor's  oflKce,  at,  [68,  68]. 

soUoitor  may  not  charge  for,  79. 
speoiflc  document,  of,  79,  80. 
suspected  documents,  of,  by  witnesses,  [00]. 
witnesses,  by,  special  order  necessary  for,  81. 

IKSTAIilfENTS, 

breach  q|  trust  made  g^ood  by,  [1141]. 
declaration  of  charge  payable  by,  [8040]. 
duty  payable  J)y,  [818]. 
order  for  payment  of  money  by,  [186],  211. 

attachment  in  default  of,  [488]. 
purchase-money  paid  in  by,  [840]. 

XNBTITUTIOK  OF  OLEBE, 

form  of  entering,  in  order,  [148]. 
injunction  to  restrain,  721,  723. 

INSTITUTION  OF  PBOCEEDINOS,  Chap.  I.,  1—3. 

JNSUBANGE.    See  Pougt. 

allowance  to  mortgagees  for,  1976. 

ezeoutor,  by,  inquiry  as  to  propriety  of,  [1680]. 

infant  maintained  out  of  contingent  share  secured  by,  [1008],  1010. 

Inquiry  whether  proper  to  keep  on  foot,  [1680]. 

Interpleader  by  insurance  company,  604. 

misstatement  by  insured,  effect  of,  2313. 

premiums,  account  of,  [1068],  1976. 

sums  reoeired  for,  account  of,  [1868]. 

purchaser  not  entitied  to  benefit  of,  2252. 
ahares  in  insurance  company,  charging  ordenon,  [480]. 
anbrogation,  principle  of,  2149. 
trustee,  duty  of,  to  keep  up,  1127. 
^IVnatee  Act,  payment  of  moneys  into  Gourt  under,  1193. 
irbarfinger's  and  merchant's  policies,  liabilily  of  company  in  respect  of, 
determined,  [8141]. 
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INTERE88S  8U0  (EXAMINATION  PW),  [459,  461],  461,  4«2.    te  Pv 

I»TEBB8SE  SUO. 

INTEREST, 

administration  aotions,  on  debts  in,  1425,  1426. 

adyanoe,  payable  in,  1943. 

advanoes,  on,  1611,  1643. 

agent,  payment  of,  to  and  by,  1386,  1388,  2335. 

allowanoe  of,  [1871],  1386—1389. 

in  cases  of  express  or  implied  oonttact,  1386. 

on  amounts  expended,  1977,  1978. 

on  soms  actually  dne,  [8117]. 

tenant  for  life,  to,  1682,  1689,  1690. 

under  23  &  24  V.  o.  127.. 307. 

under  3  &  4  W.  4,  o.  42. .1387,  1388. 
amendment  of  judgment  or  order  as  to,  192. 
annuity,  when  given  on  arrears  of,  1633,  1637,  1688. 

account  of  arrears  and  interest  of,  [1682]. 
application  of  payments  as  between  principal  and  interoBt,  1945,  1946. 
apportionment  of,  on  death  of  tenant  for  life,  1768. 
arrears  of,  when  barred  by  time,  1946,  1947,  1973. 

right  of  transferee  of  mortgage  as  to,  1945. 

tacking,  1946,  2116. 
arrears  of  rent,  on,  1164. 
balances,  on,  due  to  or  from  partnership,  2169,  2177. 

in  hands  of  solicitor,  307. 

of  executors  and  trustees,  [1158, 1159],  1160,  [1161],  1164,  1165. 
rate  of  interest,  1164,  1166. 

of  receiver,  807—809,  816.  • 

on  further  consideration,  363,  364. 
bankruptcy,  in,  for  purposes  of  dividend,  1387. 
bill  of  exchange  carries,  1386. 
breach  of  trust,  in  cases  of,  [1190, 1158—1160]. 
calls,  on,  payable  in  winding-up,  1388. 
certificate  not  order  for  payment  of  money,  381. 
certificate  of  computation  of,  when  to  be  signed,  1974. 
compound,  when  given,  [1198],  1164,  1166,  1944,  1945,  [1966],  1957.  2351. 
computation  of,  in  charity  cases,  1306. 

costs,  on,  when  payable,  267,  289,  307,  308,  1100,  1174,  1806, 1507. 
County  Court,  on  sum  recovered  in,  1943. 
covenant  for  payment  of,  merger  6f,  in  judgment,  1943. 
death  of  testator,  arising  since,  distinguished,  [1560]. 
"  debt  or  sum  certain  payable  at  a  time  certain  or  oiherwise,**  on,  1386, 1887^ 
debts,  on,  in  administration  action,  1426,  1426,  [1448,  1468],  1456. 
delay,  mere,  not  i>ayable  for,  1387. 
demand  for,  what  sufficient,  1387,  1888. 
deposit-money  in  Court,  on,  246. 

on  return  of,  369. 
dower,  on,  not  allowed,  968. 

equitable  mortgage,  under,  when  payable^  and  at  what  rate,  1942,  194X 
executors  charged  with,  [1157,  1158],  1163. 
foredosuro  actions,  in,  1942—1946.    Ste  Fobbolosqxb. 

allowed  on  amounts  expended,  1977,  1978. 
fraud  or  ndsfeasanoe,  in  cases  of,  1386,  2335. 
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IFTERBST— eon^MMt;. 

farther  consideration,  g^ven  on,  363. 
income  tax,  deduction  of,  1425,  2251,  [2286]. 
incnmbranoes,  on,  receiver  to  keep  down,  [798]. 
indemnity,  nnder  contract  for,  1388, 1389. 
inqniries  with  a  view  to  charging,  [1169],  1160. 
jodgment,  on,  where  writ  specially  indorsed,  175. 
judgment  debt,  on,  1943,  1947,  1948. 
keeping  down,  by  reoeiyer,  [798]. 

by  tenant  for  life,  [1536],  1638,  [1644],  1767,  1943,  1944,  [2076]. 
legacy,  on,  computed,  [1498,  1600],  1510,  [1643]. 

when  given  from  death,  1510,  1511. 
liberty  to  apply  at  Chambers  for  account  of,  [2186]. 
Limitations,  Statutes  of.  1946,  1947,  2251. 

payment  of  interest  by  tenant  for  life,  1943,  1944. 
lodgment  in  Court  with,  [200,  206]. 
lost  policy,  where  indemnity  directed  in  respect  of,  2299. 
mercantile  rate  of,  1387. 
mercantQe  usage  for  payment  of,  1386,  1387. 
money  recovered,  on,  186. 
money  wrongfully  withheld,  on,  1388,  1389. 
mortgage  debt,  on,  1428,  1462,  1463,  194^—1946,  2051. 
notice,  in  lien  of,  1945. 

partnership,  on  capital  of,  when  payable,  2169,  2177,  2182,  2189. 
payment  of,  on  funds  in  Court,  [218,  219].    8e$  DiTiDszue ;  Patxbmt  of 

DiVZDXSDB. 

payment  into  Court  with,  [200,  206]. 

policy  of  insurance,  under,  1387,  2008. 

portion,  on,  1736. 

principal,  right  to  turn  interest  into,  1944. 

profits  or,  by  trustees  and  executors,  [1160],  1165,  1166. 

profits  of  partnership,  charging  interest  instead  of,  [2182,  2201],  2203. 

promissory  note  carries,  1386. 

purchase-money,  on,  computation  of,  in  specific  performance  action,  [2206, 

2287,  2286,  2240,  2242,  2240]. 
purchase-money,  on,  on  sale  by  Court,  [846],  352. 
rate  of ,  on  debts  generally,  1387,  1425,  1943,  1947,  1948. 

equitable  mortgagee,  on  debt  secured  by,  1947. 

fraud  or  misfeasance  by  directors,  in  case  of,  2335. 

judgment  debt,  on,  1947,  1948. 

minerals,  on  expenses  of  working,  584. 

mortgage  debt,  on,  1947. 

purchase-money,  on,  351. 

reduction  of,  on  punctual  payment,  1943. 

what,  charged  against  trustees,  1164 — 1166. 
receiver  to  keep  down,  [701,  798]. 

charged  with,  807,  808. 

not  permitted  to  make,  807. 
renewal  of  leases,  on  expenses  of,  [1776]. 
r«nts,  on,  when  charged  in  specific  performance  action,  2251. 
repayment  of,  where  order  reversed,  186,  [2268]. 
reecission  of  contract,  in  cases  of,  2317. 
z>eTer8al  of  judgment,  money  repaid  without  interest,  186. 
reversionary  interest,  on  fund  in  Court,  on  mortgage  of,  1946. 

BsfertnoM  to  the  Forftu  are  printed  thui  [466]. 
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TSTEBSST—tiintimied. 

Bolicitoi'B  bolancea  and  disbnnementB,  on,  308. 
Btakehotder,  ftgainst,  13SS. 
stated  Bcooimt,  on,  1386. 
sa'bseqiient,  agreement  to  pay,  13S3. 

oompntiiig,  on  further  consideratiaii,  [I4U,  1463],  145S. 

in  toreoloaare  aotion,  [10TB,  1980, 19BS.  ISM],  19S8. 

TeriBcation  of,  ty  affidavit,  1158, 
snm  oerUAed  to  !«  doe  does  not  oarry,  331. 

but  interest  maj  be  given  on  furtha  conndentian,  361,  Kt. 
surety,  right  of,  to  interest  on  Emns  paid,  [8136],  2147, 21M. 
tenant  for  life,  to  be  kept  down  by,  [1816],  1638,  [1M4],  1767,  \M,  IM, 

[S©76]. 
tenant  in  tail  not  bonnd  to  keep  down,  1944. 
tender,  efleot  of,  as  to,  1945. 

time,  oettain,  what  is,  within  3  A  4  W.  4,  a.  «2,  s.  28.  .1387,  inS- 
trover  or  treepasa,  in  aotion  of,  1387. 
taming,  into  prindpal,  1944,  lS4fi. 

trustees  and  eieontors,  when  oharged  with,  [lUM,  IIH,  IIH],  IIU-UK- 
nsoiy  laws,  repeal  of,  Id42,  1M4. 

vendor  and  puiohaaer,  payment  of,  as  betweoi,  [UST — UV].  tW,  BtL 
verification  of  amonnt  of,  by  affidarit,  1446,  1468. 
wilful  defatdt,  oomponnd  interest,  [1167—1161],  1162—1167. 
wiodin;  np  of  oompanies,  allowed  in,  1388. 

nrrERIU  mjUNCTIONS,  [BIB,  61»],  S20— SSO.    Bm  Txiu9mat. 

Set  IirmrxEST;  Liscfl  (XumnAn;  Sasa 

IKTEIUM  BECEIVER,  [761,  769,  761],  782,  783,  786.     ArBusni. 

nrrERLOOCTTORT  mJUHCnONB,  [618,  619],  620— 630.    &.I«iiw» 
joinder  of  oLum  for,  3. 

IKTEBLOCUTOBT    OB    FINAL    ORDER.      See   JxmmEn:    UaM' 

appeal  from,  859,  863 — 865.    Sm  AfPSU. 
reoeiTer,  for,  773.    Sm  UaWKHOa. 

INTEEMEKT, 

DnantbCFrized,  injunction  ag^nst,  [UO]. 

INTERNATIONAL  COPTBIGHT,  677,  678. 

INTERNATIONAL  BIGHTS  AND  AEEANQEMENTS, 
copyright,  as  to,  677,  678. 
patents  and  trade-maila,  as  to,  2407. 

INTERPLEADER,  Cats.  XXIX.,  600—614. 
at  iiiitanos  of  prlvat*  psrion,  600 — 609. 

aocountt  and  inquiries,  order  for,  [601,  60S], 
advene  claims  to  ship,  freight  and  earnings,  [Ml]. 
affidavit  of  no  ooUnsion,  503,  606. 

meaning  of  woi4  oollaaion,  606.  - 
appeals  from  oiden  in,  608,  866,  866,  864,  885. 
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INTRRPTtE  A  ViEBi— continued, 

at  imtanoe  of  priyate  ^twom.— continued, 
auctioneer,  by,  505,  506. 
haflment,  effect  of  contract  of,  505,  506. 
barring  claim  against  claimant  not  appearing,  [601],  507. 
bill  of,  nnder  former  practice,  503. 
chose  in  action,  assignment  of,  503. 

costs  of,  508,  509. 
coozaes  which  Gonrt  maj  adopt  when  moving  order  for,  507. 
I>istriot  Begistrj,  proceedings  taken  in,  177. 
estoppel,  effect  of,  506. 
injunction  in,  503. 
issue  directed,  [500],  507.  * 

motion  for  new  trial  to  be  determined  by  Court  of  Appeal,  508.  . 
order  in  Chambers  in  first  instance,  [500]. 
part,  as  to,  with  dispute  as  to  residue,  505. 
policy  moneys,  in  respect  of,  504,  505. 
question  of  law,  decision  of,  507. 
receiver,  by,  507. 
relief  by,  when  granted,  504. 

under  former  practice,  504,  506. 
security  for  costs  in,  28,  29. 
special  case,  statement  of,  507. 
staying  proceedings  against  defendant,  and  substituting  claimant, 

[501]. 
summary  judgment,  507. 
sommons  for,  507. 

suspends  effect  of  execution  as  act  of  bankruptcy,  435. 
Trustee  Belief  Act,  payment  into  Court  under,  in  lieu  of,  503. 
undertaking  as  to  damages,  when  required,  506. 
warehouse  keepers,  by,  505. 
mt  instance  of  iheriif,  509—514. 

bankruptcy  proceedings,  effect  of,  512,  518. 

barring  daam  in  fayour  of  execution  creditor,  [511]. 

Chancery  action  by  sheriff,  where  trustee  in  bankruptcy  and  execution 

creditor  dispute  right,  [511]. 
costs  and  charges,  liability  of  execution  creditor  for,  512,  513. 
County  Court,  claims  to  goods  taken  in  execution  under  process  of, 

513,  514. 
execution,  effect  of,  as  act  of  bankruptcy  suspended  by  taking  out 

summons,  513. 
issue  as  to  claims,  [609]. 

with  costs  reserved,  [609,  610]. 
possession,  sheriff  to  remain  in,  on  default  of  payment  or  security, 

[610]. 
reoeiyer,  appointment  of,  wbere  issue  directed,  512. 
sell,  sheriff  ordered  to,  and  pay  proceeds  into  Court,  [609],  512. 

and  raise  and  pay  claim  and  expenses,  [610]. 
withdraw,  sheriff  ordered  to,  on  claimant  paying  money  into  Court  or 
giving  security,  [609]. 
summary  order  by  consent  for  sheriff  to  withdraw,  [610]. 
where  doubtful  whether  sale  of  goods  would  realize  suificient  sum, 
512. 
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INTEBPBETEB'S  OHABaES,  303. 

INTEBBOaATORIES  AND  AFFrDAVIT  IN  ANSWER, 
(1.)  Intorrogatorlet,  65->68. 

acooanting  party,  administered  to,  1862. 
admiBSLonB  may  be  obtained  bj  means  of,  67* 
answer  to,  compelling,  [50,  61]. 
appeal  from  order  as  to,  discouraged,  65. 
oopyright  action,  in,  675. 
corporation  or  company,  to,  66. 
costs  of,  improperly  administered,  68. 
criminating  qnestions  in,  94 — 96. 

Idelaolt  in  answering,  dismiasal  of  action  for,  [185],  136. 
.    defence,  not  in  g^eral  allowed  nntil  after,  65. 
defendant,  by,  66. 

in  action  of  breach  of  contract,  67. 
deliyery  of,  [50]. 

to  company,  66. 
demnrrer  to,  nnder  former  practice,  87. 
deposit  before  delivery  of,  64. 
documents,  as  to,  not  allowed,  68. 
ejectment  action,  by  plaintiff  in,  67. 
enforcement  of  order  to  answer,  423. 
executors,  by,  as  to  payments  to  their  testator,  67. 
leave  to  deliver,  [50],  63. 

notice  of  application  for,  66. 
objections  to  answering,  67,  68.    See  Disoovest. 

cases  and  opinions  of  counsel,  91 — 94. 

communications  with  solicitor,  &c.,  88 — 91. 
agent,  &o.,  90. 

criminating  or  inquisitorial  questions,  83,  96. 

irrelevancy,  on  ground  of,  82 — 84. 

matters  relating  to  defendant's  own  case  alone,  84 — 86. 

what  objections  to  be  taken  in  the  affidftTit,  67,  68,  96. 
«  opposite  party,"  who  is,  66. 
**  oppressive,"  what  are,  83. 
penalty,  in  action  for,  67. 
slander  and  libel,  in  actions  for,  84. 
stagfe  of  action  at  which  allowed,  86  ei  i$q, 
striking  out,  or  setting  aside,  for  scandal,  &o.,  [51],  68. 
tenancies,  as  to,  alleged  by  defendant  in  ejectment,  67. 
third  parties,  by  and  to,  66. 
witness  may  be  ordered  to  be  examined  by,  102. 
(2.)  Affidavit  in  aniwer,  68—70. 

attachment  and  dismissal  of  action  for  default  of,  [00],  96. 
default  of,  dismiHsal  of  action  for,  [135]. 

motion  for  judgment  on,  180. 
entered  as  read,  [144]. 
evasive  answer  taken  off  file,  70. 
evidence,  putting  in,  163. 
exceptions  to,  not  to  be  taken,  68. 
foreigner,  by,  68. 
form  of  entering,  in  orders,  [144]. 
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INTERROaATORIES  AND  AFFIDAVIT  IN  ANSWER— eon/miM;. 
(8.)  Affldayit  in  answer — continued, 
fnll  answer,  dnty  to  give,  69. 
farther  answer,  order  for,  [50,  61],  70. 

Bununons  for,  form  of,  69. 

vivd  voctf  70. 
general  denial,  insnffioient,  69,  70. 
information  and  belief,  answer  as  to,  69. 
insufficient,  order  where  affidavit  is,  69. 
Judicature  Rules  as  to,  68,  69. 
law,  as  to  conclusions  of,  69. 
objections  to  answering  to  be  stated  in,  68,  69. 
order  to  file  answer,  [50]. 

for  further  answer,  [50]. 

on  motion  or  summons,  50. 
referring  to  books  only,  69. 

sufficiency  of ,  to  be  determined  on  motion  or  summons,  68. 
time  for,  within  ten  days,  68. 

order  enlarging,  [51]. 
*     trial,  reading  affidavit  at,  95. 

INTESTATE, 

administration  of  estate  of,  [1465, 1471].    See  AniCDnernuTiON. 
illegitimate,  not  represented  by  Attorney- General,  1417,  1676. 
marriage  of,  issue  as  to,  [86S]. 
receiver  of  business  of,  783. 

INTESTATES'  ESTATE  ACT,  1884.. 90,  1651. 
vesting  order  under,  1255,  [1868]. 

INTESTATES'  ESTATE  ACT,  1890..  1576,  1651. 

INTOXICATION, 

custody  of  children  taken  from  parent  on  ground  of,  1042. 
of  party  to  contract,  effect  of,  2221. 

INVENTION.    See  Patbnt. 

INVENTORY, 

bill  of  sale,  is  not,  2010. 

to  be  annexed  to,  2016. 
of  heirlooms,  directed,  [1615],  1623. 
receiver  appointed  by  reference  to,  [766]. 
Scotch,  1400,  1402. 
sequestrators,  to  be  taken  by,  [469,  460]. 

DTVESTMENT, 

aocnmulation,  and,  [884],  235. 

annuity,  of  cash  to  meet,  [1686]. 

authorized,  trustees  retaining,  not  liable  for  depreciation,  [1147],  1150. 

brokerage  on,  under  Lands  Clanses  Act,  2417,  [8486,  8481,  8436]. 

oaah,  of,  in  Court,  235,  245. 

oaah,  of,  under  control  of  Court,  235. 

oeeser  of,  on  solicitor's  request,  235. 

csharity  money,  of,  235,  1290,  1327. 

ocmtinuing  and  calling  in,  in  administration  action,  [1668, 1664]. 

£e/erencei  to  the  Forme  are  printed  thus  [466]. 
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oonyermon  of ,  1664,  1690,  1691. 

mquiiy  as  to,  and  diTidends  of,  in  Consols,  1682,  [1683, 188S]. 

when  direoted  by  Conit  in  general,  235. 
Copyhold  Acts,  under,  of  enfranchisement  money,  [8618,  2519],  2622. 
Defence  Acts,  of  compensation  nnder,  [8694],  2628. 
deposit,  placing  money  on,  236. 
different  stocks,  in,  [880]. 
dividends,  of,  233. 
duty,  sabject  to,  232. 

Exchequer  Bills,  in,  when  ordered,  [888],  224. 
foreign  securities,  in,  [1565]. 
funds  and  cash  in  Court,  of,  orders  as  to,  [888],  224. 

not  made  through  private  brokers,  236. 

what  investments  adopted  and  allowed,  235. 
improper,  declaration  and  inquiries  as  to,  [1188,  118S,  1140 — ^1146,  UCQ. 
1148—1160. 

trustees,  by,  declared  good  for  less  sum,  [1144]. 
Inquiries  as  to^ 

outstanding  estate,  of,  [1568, 1564]. 

rents  and  dividends,  of,  [1788]. 

residue,  of,  1682,  [1688,  1685]. 

trust  funds,  of,  in  land,  [1119,  1178]. 
interim,  of  money  to  be  laid  out  in  lands,  [1718]. 

under  Lands  Clauses  Act,  [884],  236,  [8417—9488].    See  Lajds CEAam 

CONBOLIDJLTION  AOT. 

land,  in,  to  be  settled  to  uses  of  settlement,  [1788]. 

application  for,  how  to  be  made,  1727. 
land,  in,  of  funds  in  Court,  [888]. 
land,  registered,  of  settlement  money  in,  [888]. 
legacies  and  annuities,  to  meet,  1626 — 1631. 
Legacy  Duty  Act,  of  sums  lodged  under,  236. 
married  woman,  by,  of  husband's  money  without  his  oonseni,  918. 
money  lodg^  in  Court,  of,  direction  for,  [800,  805]. 
mortgage  of  lands,  on,  1148,  1149,  [1178],  1182,  2003. 
notwithstanding  previous  order,  [884]. 
notwithstanding  smallness  of  amount,  [885]. 
opinion  of  Court  as  to  authority  to  retain,  '[1189]. 
order  for,  [900],  204,  207. 
parliamentary  deposit,  of,  2482. 
portions,  of,  directed,  [1781]. 
private  brokers,  cannot  be  made  through,  236. 
purchase-money,  of,  on  sale  by  Court,  362. 
purchase  of  equity  of  redemption  not  sanctioned  by  Conity  2488. 
purchase  of  land,  in,  [1180]. 
rents  and  dividends,  of,  [1788]. 

reversion  of  leaseholds,  in,  with  oompensatioii  to  tenants  for  Ufe^  [^MT. 
Settled  Estates  Act,  of  money  under,  236. 
Settied  Land  Acts,  under,  1181,  [1840],  1841—1844. 
solicitor  receiving  money  for,  liability  of,  1110,  1112. 
sums  less  than  40/.,  investment  of,  236. 
trustees,  by,  under  powers,  1180 — 1183.    And  see 

''foreign  securities,"  in,  [1564]. 

funds,  in,  power  to  invest,  1181,  1182. 
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truteat,  by,  under  powers — eontinwd. 

impioperlj  made,  [1122,  1128,  1140—1145,  1147],  1148— U50.    And 
see  Bbeaoh  of  Trust. 
aequiesoeiice,  &o.  in,  by  e,  q,  tr.y  effect  of,  [1141, 1142],  1151 — 1153. 
payment  into  Court  ordered  on  admiflfflon  by  tnutee,  1129,  1150. 
mortgage,  on,  1148,  1181  et  seq, 

of  land  or  boufiee,  wbat  Beourily  snificient,  1148,  1149. 
special  powers,  under,  1184. 
statutory  powers,  under,  1180—1188. 
"stocks,"  ''shares,"  ''securities,"  in,  1189. 
unlimited  shares,  in,  [1142]. 
waste,  investment  of  proceeds  of,  553. 
wasting  securities,  on,  conversion  of,  1151. 

IBELAKB, 

affidavit  sworn  in,  237. 

appointment  of  receiver  in,  775. 

Bankers'  Books  Evidence  Act  applicable  to  bankers  in,  81. 

charities  in,  1295,  1320. 

evidence  taken  in,  109. 

guardian  appointed  in,  appointed  here,  999. 

judgment  of  Irish  Court,  evidence  of,  154. 

land  in,  not  within  Mortmain  Acts,  1345,  1347. 

order  of  High  Court  of  Justice  of,  inrolment  of,  [496]. 

enforcement  of,  in  England,  195,  196. 
portion  out  of  property  in,  1736. 
receiver  of  estates  in,  774,  775. 
serrice  of  process  in,  16,  17. 

leave  to  serve  writ,  [7]. 
staying  proceeding's  in,  736. 

transfer  from  Court  here  to  Court  of  Chancery  in,  [221]. 
Trustee  Acts,  applicable  to,  1221. 
-winding-up  order  made  in,  made  order  of  Court,  [198],  199. 

lEREGTJLARITY, 
affidavits,  in,  162. 

amendment  of  judgment  or  order,  191 — 193. 
conduct  of  action  not  taken  from  plaintiff  for,  1524. 
discharge  of  attachment  on  ground  of,  444,  [478],  475,  476. 
discharge  of  sequestration  on  ground  of,  463. 
disregarded,  when,  393. 
Jfaster's  certificate,  in,  332. 
objections  for,  108. 
order  to  tax  discharged  for,  272. 
proceedings  under  judgment  before  entered,  191,  192. 
sale  by  Court,  in,  359. 
Settled  Estates  Act,  in  order  under,  1810. 
waiver  of,  3,  23,  332,  410. 

CBJBEI-EVANCY, 

affidavits,  taking,  off  file,  on  ground  of,  162. 

of  irrelevancy  and  prolixity,  [261],  253,  263,  303. 
iting  discovery  on  ground  of,  81,  82  et  eeq. 
out  pleadings  for,  [81],  84,  35. 
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ISSUE,  Chip.  XXII.,  869—385. 
abortive  trials,  older  after,  372. 
affidayit,  eyidenoe  by,  agreement  to  take,  372. 
appeal  against  order  directing,  385. 
arbitration,  reference  to,  371.    See  Axbhrmsiok. 
assessors,  trial  with  or  without,  [389],  871. 
assizes,  trial  at,  [389],  370,  374. 
certificate  of  officer  after  trial  by  jury,  [870],  374,  375. 
change  of  venae,  377. 
costs  of,  [870],  376,  376. 

of  partionlar  iBsnes,  [269],  266. 
default  at  trial  of,  375. 

documents,  prolonged  examination  of,  case  requiring,  370,  371. 
dower,  as  to  right  to,  967. 
forms  of,  in  partionlar  caiei — 

act  of  bankruptcy,  381,  [388]. 

bond,  as  to  validity  of,  [879]. 

boundaries,  380. 

canal  basin,  as  to  deepening  of,  381. 

covenants  and  agreements,  [381]. 

custom,  as  to,  [382]. 

damages,  as  to,  caused  by  injunction,  [380]. 
by  non-delivery  of  ship,  [880]. 
by  non-completion  of  contnct,  [380]. 
from  moving  sea  bank,  381. 

daughter,  as  to,  [879]. 

donatio  mortis  eautd,  383. 

eldest  or  only  son,  [378]. 

foreshore,  380. 

fraud,  as  to,  [379],  380. 

heunhip,  [378]. 

intestate's  marriage,  [888]. 

notice,  to  try  question  of,  380. 

nuisance,  381. 

partnerahip,  as  to,  381. 

pasturage,  381. 

right  of  way,  as  to,  [880]. 

right  to  bridge  tolls,  381. 

right  to  fell  timber,  380. 

sanity,  as  to,  [379]. 

validity  of  bond  or  deed,  fraud,  [879],  382. 
further,  added  by  consent,  [889]. 
garnishee  proceedings,  may  be  ordered  in,  486. 
interlocutory  orders,  373. 
interpleader,  in,  directed,  [500],  507,  [609,  610]. 

with  costs  reserved,  [610]. 
judgment  after  trial  of,  [383]. 

entry  of,  374. 
jury,  trial  by,  order  for,  [869],  372. 

discretion  of  Gourt  to  order,  how  exerdsed,  371,  372,  873. 

place  and  mode  of,  373 — 375. 

right  to,  370—373. 

sittings  for,  in  London  and  Middlesex,  374. 

special  jury,  371,  [878]. 
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yaajy  without,  direotion  for,  [889],  370. 

local  myeetigation,  oaae  reqiiiring,  370,  [876]. 

motion  for  judgment  after  trial  of,  179,  374. 

new  trial,  application  for,  to  be  to  Court  of  Appeal,  508. 

notice  of  trial  of,  372,  374. 

postponing  trial  of,  375. 

order  for,  [870]. 
referee,  official  or  special,  trial  before,  371,  [402]. 
aoientifio  inyedtigation,  case  requiring,  370,  371. 
flequeetered  land,  as  to  claimant's  interest  in,  461. 
setting  down  action  after  trial  of,  373. 
settlement  of,  378. 

transfer  to  Queen's  Bench  Division  for  trial  of,  374. 
trial  of,  place  and  mode  of,  371,  373 — 376. 

proceedings  after,  384. 

some  issues  before  others,  of,  371,  373. 
yenue,  877. 

yerdiot  on,  setting  aside,  384,  385. 
yiew,  direction  for,  by  special  jury,  [878]. 

where  requisite,  trial  by  jury  ordered,  372. 

JEWELS, 

deposit  of,  in  Court,  [901—904]. 
executory  trust  of,  carried  out,  [1816],  1720. 

JGINDEB, 

altematiye  claims,  of,  3. 

causes  of  action,  of,  2,  3,  1480,  1873,  1874,  1906. 

executor  or  administrator,  of  claims  by,  with  other  daims,  38. 

issue,  of,  88. 

land,  of  claim  for  reooyery  of,  with  other  claims,  [9],  3. 

parties,  of,  46 — 49. 

parties,  of,  as  plaintiffs,  45,  46. 

JOUST  DEBTOBS, 

judgment  against,  48. 

jonrr  tenant, 

dedaration  that  parties  entitled  as,  [1741]. 

foreclosure  action,  when  necessary  party  to,  1936. 

inibnt,  lease  of  mines  of,  [1089]. 

inyestment  in  purchase  of  land,  joint  tenancy  created  by,  1539. 

redemption  by,  1936. 

yesting  order,  joint  tenancy  created  by,  1247, 1249. 

JOINTBESS, 

Interest  of,  not  oonouirent,  under  Settled  Land  Acts,  1819. 
redemption  action  by,  1936. 

jrOlNTUEB, 

adultery,  not  forfeited  by,  961. 
agreement  for,  enforcement  of,  1266* 
bar  of  dower  by,  960. 

References  to  the  Ibrmt  are  printed  thus  [468]. 
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JOINT  U  h:K^c(mt\nued, 

oonflxmed  and  made  good,  [900]. 
deliyery  of  deeds,  ordered,  on  confizmation  of,  961. 
frandnlent  appointment  of,  1745. 
jointzess,  equity  of,  to  compel  investment  in  land,  1554. 
power  to,  inserted  in  executory  settlement,  [1790],  1724. 
succession  daty  on  lands  charged  with,  853. 

tenant  for  life  empowered  to  oonyey  free  from,  under  Bottled  Land  Ads, 
[1885]. 

JOURNEYS, 
costs  of,  303. 

JUDOE, 

copies  of  documents  for  nse  of,  150,  395. 

in  Ohambeiss,  818  H  teq.    See  Chambbbs. 

in  person,  orders  to  be  made  by,  323. 

marking  petition  with  name  of,  387. 

notes  of,  to  be  produced  on  appeal,'  869,  870. 

right  of  party  in  Ghambors  to  be  heard  by,  323. 

JUDGMENT, 

action,  enforoeable  by,  2070. 

action  standing  for,  [141]. 

adding  to,  [198],  194. 

administration,  for,  not  to  be  made  by  master,  1417. 

after  trial  on  circuit,  upon  associate's  certificate,  [106, 168]. 

after  trial  by  jury,  [167]. 
appearance  after,  [82],  23,  24. 
attachment,  enforceable  by,  422,  423,  440,  441. 
attend  proceedings  under,  liberty  to,  [866],  327. 
bespeaking,  188. 
carriage  of,  given  to  plainiifl  in  first  aetlon,  881.    jind  m$  f?^»MAg»  or 

JT7D01CE29T. 

Ghambers,  order  on  summons  in,  817. 

charge,  constitutes,  within  Real  Estates  Charges  Acts,  1541. 

charge  upon  land,  when  operating  as,  186,  2068—2071. 

charging  order,  giving  right  to,  482. 

dassification  order,  [160],  121,  122,  [851,  886]. 

dauses  in,  numbered,  1394. 

conversion  when  effected  by,  1025. 

costs,  for,  under  O.  xziv,  3,  [169]. 

oosts  of  working  out,  330. 

costs,  order  for,  when  operating  as,  315. 

Oounty  Court,  of,  not  enforceable  by  action  in  High  Court,  2070. 

creditor's  action,  in,  [1890 — 1894],  1395  et  teq.    See  Cbbdrob's  Amooi. 

damages,  on  inquiry  as  to,  leave  to  enter,  for  amount  to  be  certified,  [166, 

169]. 
declaration  of  right  or  fact  in,  165,  166.    See  Dbglabahov. 
decree,  included  in  term,  421,  482. 
default   of   appearance,    on,    [170,  171],    172 — 175.      See 

APFBASAKOOi. 

default  of  payment  of  money  into  Court,  [171]. 

default  offloading,  on,  [170,  171],  174,  175.    See  DEVAXJlff  OF 

defendant,  when  to  be  entered  for,  156. 
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JUDGMENT— tfOft^miM^. 
disiiiot  registry y  in,  176. 
drawing  up  of,  187 — 189. 
enforoing,  421 — i76.     See  ExEOUTiOir. 
ontry  of,  by  registrais,  190. 

date  of,  190. 

effect  of,  191. 

nunc  pro  tune,  191. 

time  of,  191. 
enrars  in,  correction  of,  191,  192. 
evidence,  forms  of  entering,  in,  [148 — 147]. 
executor,  against,  priority  of  creditor  obtaining,   1421.     8ee  jTjDQMSiXT 

Gbeditob. 
"filing  of,  on  entry,  Introd. 
final,  3. 

nnder  O.  zxv,  1,  [170]. 
firm,  against,  175. 
forms  of,  importance  of  consolting,  Introd. 

general  form  and  arrangement  of,  Introd. 
frame  of,  generally,  Introd. 
&aad,  obtained  by,  how  set  aside,  869. 

farther  consideration,  orders  on,  [861,  868].    See  Fobxhbb  Comstdkratiow. 
garnishee  order,  whether  operating  as,  489. 
grounds  of,  sometimes  stated  therein,  165. 
infant,  against,  [978,  979],  981,  982,  [984].     See  Iitfaiit. 
interloontory,  for  detention  of  goods  and  damages,  173. 
iasnes,  after  trial  of,  374,  [883],  384. 
joint  contractor,  against  one,  48. 
land  when  affected  by,  186,  2068  et  seq. 
leave  to  attend  proceedings  under,  [885],  327. 
liberty  to  apply,  [183],  184.    And  see  IiLBEBTY  to  afflt. 
liberty  to  enforce,  in  another's  name,  on  giving  indemnity,  [8046]. 
liberty  to  solicitor  to  enter  up,  for  costs,  [885]. 
married  woman,  against,  [885],  890,  892.     See  TiTAnPTim  WoXAN. 
minutes  of,  costs  of  settling,  allowance  of,  806. 

varying,  motion  for,  refused,  [187]. 
evidence  on,  152. 
practioe  as  to,  189,  190. 
mistakes  in,  correction  of,  191,  192. 
mortgagor,  against,  for  amount  due,  [1897]. 
nm,  against  infant,  [978]. 

order  or  rule,  not  to  be  granted  in  certain  cases,  392. 
notice  of,  service  of,  194,  327,  328.    And  see  Sebyzge. 

appeal  by  parties  served  with,  860,  861. 

in  administration  action,  effect  of,  1481. 

substituted,  may  bo  directed,  328. 
numbering  accounts  and  inquiries  in,  1394. 
official  referee,  on  report  of,  [169]. 

orders  for  payment  of  money  having  effect  of,  186,  1995,  2069,  2070. 
<»rders  having  effect  of,  186,  421,  482,  1421,  1995,  2069,  2070. 
passing  and  entering,  187 — 191. 
payment  by  one  party  to  another,  direction  for,  [1S6]. 
petition,  on,  [886],  389. 
poet-dating,  151. 

References  to  the  Forme  are  printed  thw  [456]. 
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JTIDQMENT— continued, 

prindpal,  against,  not  evidence  agfainst  snretj,  2150. 

pzinoiple  of,  not  to  be  varied  on  further  consideratiani  363,  364. 

printed,  when  to  be  acted  upon  by  paymaster,  190. 

proceedings  under,  [326—887],  327—330,  [1893,  1468],  1476. 

punctuation,  drawn  up  without  regard  to,  Introd. 

redtals  in,  Introd. 

referee,  on  report  of,  [169],  402,  419. 

registration  of,  186,  2070—2072. 

report  of  referee,  after,  [169,  402],  403. 

satisfaction  of,  to  be  entered  up,  [2066]. 

satisfied,  right  of  surely  to  assignment  of  benefit  of,  2146,  2158. 

service  of,  194,  327,  328. 

substituted,  328. 
setting  aside,  [172].    See  Settino  Asxdb. 
slips  or  omissions,  correction  of,  191,  192. 
solicitor,  continuance  of  authority  of,  after,  1076. 
trial,  at,  without  jury,  [141],  362,  363. 

at,  and  on  motion,  [178]. 
ixial  before  referee,  order  for,  [402]. 
trustees,  order  against,  registered  as  judgment,  [1124]. 

powers  of,  how  affected  by,  1186. 
undertaking  in,  insertion  of,  163.     See  Uiidkbtaxzko. 
venue  transferred,  where,  [167]. 

JUDGMENT  CREDITOR, 

account  against,  in  possession,  1972,  [2064],  2074. 

account  of  money  due  to,  [2064,  2066]. 

arrears  of  interest,  right  to,  1947. 

lull  of  sale  affecting,  2015. 

charge  on  equitable  interest  declared  after  return  to  writ,  [2064]. 

oharg^g  order,  right  of  creditor  to,  481,  482. 

has  effect  of  judgment,  483. 
copyholds,  entitled  to  charge  on,  [2064],  2068,  2069. 
debt  of,  not  discharged  by  imprisonment  of  debtor,  1908. 
declared  entitied  to  a  charge,  [2064]. 
discovery,  right  to,  from  judgment  debtor,  427,  486. 
equitable  interests,  enforoement  of,  against,  [2062 — ^2066],  2073. 
execution  by,  421  ^  seq.    See  ATrAxmxEST ;  Dxbtobs  Act  ; 

liberty  for  levying  of,  notwithstanding  receiver,  [2067]. 
executor,  of,  priority  of,  1421. 
foredosuro,  right  of  creditor  to,  1907,  2073,  2074. 

form  of  judgment  for,  against,  1983. 

not  necessary  party  to  action  for,  if  execution  not  iasned,  1933. 
garnishee  order,  right  of  creditor  to,  486.    And  tee  Qabirsiexb. 
incumbrances,  inquiry  as  to,  affecting  land  of  debtor,  [2062 — HMH}^ 

2073. 
interest  on  debt  of,  1943,  1947. 

lands  extended  under  elegit^  inquiry  aa  to«  [2062    2064,  206T]. 
leaseholds,  right  of,  against  debtor's,  1420,  1421. 
Limitations,  Statute  of,  application  of,  as  against,  1947. 
marshalling  securities,  by  or  against,  2092. 

orders  having  effect  of  judgments,  186,  421,  482,  1421,  1996,  206d,  SOTOl 
priority  of,  1419—1421,  2072,  2073. 
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JTTBGMENT  CKEDTrOR^etrntinned. 

prioritj  of,  in  admixuLBtration  action,  1419 — ^1421. 

railway  company,  judgment  against,  inquiry  as  to  sniplas  landa,  [9087], 
2072. 
wliere  land  owner  olaims  pre-emption,  [9068],  2072. 
reoeiTer,  right  of  judgment  creditor  to,  703—796,  2073. 
appointed  on  appUoation  of,  [700]. 
appointed  without  prejudice  to  prior  rights,  [700],  784,  785,  [791,  798, 

9065]. 
attachment  of  moneys  in  hands  of,  [486],  488. 
continued  until  bale,  [9064]. 
right  of  creditor  against  receiTer  and  owner,  779. 
when  receiTer  wrongly  appointed,  course  to  be  adopted,  779. 
redemption  by,  1933,  1936,  2073. 
regiBtration  of  judgment,  2070. 

priority  by  reason  of,  1420,  1421,  2070. 
remedies  of,  in  general,  under  Judgment  Law  Amendment  Acts,  1907, 
2068—2074. 
■    sale  of  lands  on  application  by,  under  27  &  28  V.  o.  112,  s.  4 . .  1908,  [9069— 
9066,  9067,  9068],  2072. 
in  action  by,  [9064—9066]. 

where  actual  delivery  not  obtainable,  [9064,  9066],  2073. 
solicitor's  lien,  priority  of,  over,  1094,  1096. 
tacking  judgment  and  mortgage  debts,  1931,  2116. 

JUDICIAL  OPINION, 
no  appeal  from,  860. 
trustee  acting  under,  [1140],  1141. 

JUDICIAL  SEPARATION, 

dealing  with  wife's  reyersionary  interest  after,  [966]. 
effect  of,  on  marriage  settlement,  967. 

on  separation  deed,  966. 

on  status  of  wife,  967. 

JUDICIAL  TRUSTEE,  1273—1282. 
Aoconntsof,  1279,  1281. 
allowances  to,  1281,  1282. 
application  for  appointment  of,  mode  of,  1278. 

for  directions  by,  1282. 
appointment  of,  [1978—1977],  1278,  1279. 

discretion  of  Court  as  to,  1278. 

executor,  in  place  of,  1278,  1280. 

in  substitution  for  existing  trustee,  [1977],  1278. 

official  of  Court  appointed,  [1974],  1278,  1281,  1282. 

official  solicitor  appointed,  [1974],  1278. 

persons  to  be  appointed,  1280. 
association  of,  with  private  trustee  not  encouraged,  1278. 
audit  of  accounts  of,  1279. 
iMUik,  to  pay  money  into,  1281. 
l^eneficiary  or  relative,  appointment  of,  1280. 
olnb,  not  to  be  appointed  for,  1282. 
oompany,  not  to  be  appointed  for,  1282. 

I,  charges  and  expenses  of  retiring  trustee,  taxation  of,  [1977]. 
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JUDICIAL  TRJJ^TE&'-tontinued, 

County  Court,  jurisdictioii  of,  under  Act,  1279. 

directions  to,  by  Court,  as  to  trust  or  adminisfcxaiion  tiiereof  ,  1278, 1279, 1281 

dntieeof,  1280,  1281. 

eyidence  to  be  acted  on  by  Court  under  Act,  1279. 

executor  or  administrator  a  trustee  within  Act,  1278,  1280. 

and  removable  by  the  Court,  1278. 
information  to  be  giyen  by,  to  Court,  1281. 
jurisdiction  of  Court  under  Act,  1279. 
master,  jurisdiction  and  powers  of,  under  Act,  1279. 
procedure  by,  tmder  Act,  1282. 
removal  of,  1279,  1280. 

removal  of  existing  trustee,  discretion  and  power  of  Court  as  to,  1278. 
remuneration  of,  1278,  1279,  1281,  1282. 
request  by,  for  directions  of  Court,  1278,  1282. 
resignation  of,  1280. 

rules  under  the  Act,  provision  for  making  of,  1279. 
security  to  be  given  by,  1274,  1280. 
service  of  application  for  appointment  of,  1278. 
special  trusts,  not  to  be  appointed  for,  1282. 
summons,  application  by,  when  unnecessary,  1282. 
suspension  and  removal  of,  1279,  1280. 
title  deeds  delivei^d  to,  [1877],  1281. 
trade  or  business,  under  trust  involving  carrying  on,  1282. 
vesting  of  property  in,  [1274—1277],  1280. 

existing  trustee  ordered  to  convey  and  transfer,  [1277]. 

schedule,  by  reference  to,  [1276]. 

JUBISDICTION, 

Chambers,  of  Judge  in,  318  ^  aeq.    See  Chakbbbs. 

charity  oases,  in,  1290 — 1294.     See  Chabitt. 

costs,  to  award,  265,  256. 

Court  of  Appeal,  of,  851—860. 

executor  resident  out  of,  1399. 

infants,  over,  996,  998,  1000,  1001,  1042. 

injunction,  to  grant,  524. 

in  personam,  737. 

new  trustees,  to  appoint,  where  no  existing  trustee,  1223,  1224. 

objection  to,  to  be  taken  in  Chambers,  321. 

partition,  to  order,  1872,  1875,  1876. 

plaintiff  out  of,  undertaking  by,  522. 

sale  of  real  estate,  to  order,  338. 

service  out  of,  13—18.    See  Sebviob. 

solicitors,  over,  1106  et  seq, 

vesting  orders  where  trustee  out  of,  [1288, 1240,  1211],  1246—1248,  ISS*- 

1252. 
want  of,  order  when  valid  notwithstanding,  under  a.  70  of  the 

Act,  360. 

JURY, 

appeal  from  order  on  trial  with,  869. 
arrest,  privilege  of  juryman  from,  468. 
associate's  certificate  of  verdict  of,  [870],  374,  376. 
certificate  after  trial,  [870]. 
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ooBtB  of  trial  with,  255,  265,  [870],  375,  376. 

dfifsiilt  at  trial  with,  375. 

direction  for  trial  with,  when  given,  149,  371 — 373. 

injimotion  against  anrnmoning,  to  assess  oompensation  uUra  virei,  712* 

i]iq[)6ction  by,  584. 

ittoe  to  be  tried  with,  [369],  372. 

oc»ts  of,  375,  376. 

right  to,  under  new  praotioe,  37(^373. 
judgment  after  trial  with,  [167]. 
Lands  Glauses  Act,  under,  oosts  of  sommoning,  2465. 
mode  and  place  of  trial  under  Judicature  Acts,  373—375. 
notice  of  trial,  372,  374. 
patent  action,  order  for  trial  of,  with,  [648,  640]. 

formerly  not  as  of  right,  650. 
postponing  trial  with,  375. 
proceedings  after  trial  with,  384,  885. 
right  to  trial  with,  147. 

discretion  of  Judge  in  Chanoery  Division,  147,  149. 
single  Judge,  trial  to  be  before,  except  by  order,  374. 
special,  direction  for  trial  of  issue  by,  [876]. 
transfer  of  addon  fit  for,  to  Q.  B.  D.,  829. 
trial  with,  to  be  in  London  or  Middlesex  or  at  assizes,  370,  374. 
trial  without,  Chap.  XIL,  141—146.    See  Tbial. 
venue,  particular,  377. 
view  by,  direction  for,  [876]. 

JTJBT  ALLOWANCES.    /S^  Auawakobs. 

JXTBTIGE  OF  THE  PEACE, 
prohibition  to,  817,  [618]. 


K£EPIKa  DOWN  INTEREST, 
l^  receiver,  [796],  801. 
by  tenant  for  life,  [1686],  1638,  [1664],  1767,  1043,  1944,  [9076]. 

XJST, 

box,  of,  deposit  in  Court,  [908]. 

KING'S  BENCH  DIVISION, 

txmnsfer  from,  to  Chancery  Division,  [896],  828. 

KING'S  COUNSEL, 

aHowanoe  of  costs  of  retaining,  801. 


CaABELS.    See  Te^x  Mabx. 

oonnterfelt,  inspection  and  destruction  of,  [694,  696]. 

duty  of  innocent  oonsignees  as  to,  633. 
Imitation  of,  restrained,  [698,  694,  697]. 

>  JLtJ^MjSS.     SeeiyELLY;  AOQXTIBSOEIirCE. 

'vrlieii  a  defence  to  action  for  specific  performance,  2223. 
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LANCASTER  (PALATINE  COUBT  OF), 
costs  of  applioation  to  enforce  order  of,  19d. 
fees,  scale  of,  261. 

jurisdiction  of,  to  grant  damages  in  lieu  of  injimotion,  665. 
order  of,  made  order  of  Court,  [197]. 

practice  as  to  enforcement  of,  197,  198. 
orders  on  appeal  from,  197,  198,  [649],  858,  866,  867. 
practice  on  appeal,  bow  regulated,  852,  853,  867. 
stay  of  proceedings  in,  in  case  of  concurrent  actionB,  836. 
transfer  of  action  from,  by  order  of  Court  of  Appeal,  [987],  829. 
Trustee  Acts,  jurisdiction  under,  1221. 
writs  issued  in,  sendee  of,  out  of  jurisdiction,  [9, 10],  17. 

LAND  (ACTION  TO  BECOVEB).    See  Bboovxbt  of  Laxd. 

LAND  CHARGES  ACT,  1900, 

reg^istration  of  judgments  under,  2071. 

LAND  CHARGES  REGISTRATION  AND  SEARCHES  ACT,  427,  40. 
improvement  expenses,  charges  for,  not  registered  under,  2061. 
registration  under,  2071. 
yacation  of,  2101. 

LAND  COICMISSIONERS, 

powers  of,  transferred  to  Board  of  Agriculture,  1771,  1849. 

LAND  DRAINAGE, 

terminable  rent-cbarges,  payment  of,  under  Settled  Land  Acte,  1842. 

LAND  REGISTRY, 

form  of  entering  extract  from,  in  orders,  [148]. 
office  of,  registration  at,  [9097—2100],  2101. 

judgments,  of,  2070-  2072. 

land  charges,  of,  1848,  2110. 

litpendefUf  of,  2112. 

Middlesex  Registry  Acts,  under,  2109. 

writs  and  orders  affecting  land,  of,  2109,  2110. 
vaoation  of  registration  in,  [2100],  2101. 

LAND  TAX, 

account  of,  [1872]. 

inquiry  aa  to  stock  transferred  in  redemption  of,  956. 

redeemed  by  mortgagee,  order  as  to,  in  foreolosorB  action,  [19603,  1977. 

redemption  of,  under  Copyhold  Acts,  2079. 

under  L.  C.  C.  Act,  [2496],  2427. 
vacation  of  registration  of  land  charge  created  by  oertifioate  of  redenptioBal 
[2100]. 

LAND  TRANSFER  ACTS, 

ascertainment  for  purposes  of,  of  persons  interested  in  GhamberB,  321 . 
charge  of  annuity  on  land  under,  2120. 
order  under,  to  alter  register  of  titie,  [2096]. 
registration  under,  1907,  1919,  [2100],  2101. 

effect  of,  as  to  equitable  mortgages,  2051. 

rectification  of,  [2096,  2097]. 
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LANDLORD  AND  TENANT, 
aooonnt  as  between,  1358. 

iojimotion  against  breach  of  fanning  contract,  [584],  541,  542. 
iflsne  as  to  oostom  to  consume  hay,  &o.,  [882]. 
reoeiTer  appointed  in  action  between,  783. 
right  of  distress  after  receiver  appointed,  779. 

effect  of  Bankruptcy  Act>  779. 
user  of  adjoining  premises,  duty  of  landlord  coyenanting  aa  to,  542. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  Chap.  LHI.,  2408—2468. 
affidavit  of  title  and  of  no  other  chum,  2426. 

in  case  of  lands  of  charity,  college,  or  corporation,  2426. 
appeal  from  order  under,  aa  to  construction  of  will,  864. 
application  of  fund  in  Court  under,  2424—2447. 

procedure  for,  2424—2426. 
Arbitration  Act,  1889,  application  of,  2410. 
arbitration  under,  2409—2414. 

assessment  of  compensation  by,  2409,  2410. 

in  respect  of  lands  injuriously  affected,  2410. 
costs  of,  2412,2413. 

procedure,  appointment  and  jurisdiction  of  arbitrators,  &c.,  2411,  2412. 
Artizans  and  Labourers'  DweUings  Act,  compensation  under,  2411. 
brokerage  on  dealing  with  funds  under,  how  provided  for,  2417,  [8i86, 

9481,  9486],  2462. 
buildings,  investment  in,  2439—2442. 
costs  of,  2462. 
glebe  land,  erection  of  building  on,  payment  to  Queen  Anne's  Bounty, 

[9440,  9441],  2442. 
rectory  house,  erection  of,  2441. 

removing,  replacing,  or  substituting,  inquiry  and  directions  aa  to, 
[9488]. 
without  inquiry,  advances  during  progress  of  works,  [9488]. 
what  investments  sanctioned,  2441,  2442. 

investment  in  repairs,  or  recouping  outlay,  2441,  2442. 
Chambers,  proceedings  in,  319. 

Charity  Commissioners,  concurrence  of,  when  necessary,  1300,  2416,  2425. 
oharity  property,  dealings  with  purchase-money  of,  1300,  1315. 
compensation,  right  to,  2410,  2411. 
arbitration  as  to,  2409—2414. 
assessment  of,  by  Court,  2414. 

enforcement  of  right  to,  by  injunction,  [689],  700,  702. 
copyholds,  assessment  of  compensation  for,  2411. 

inquiry  as  to  fines  payable  in  respect  of,  [9490]. 
ooita  under, 

additional  fund  provided,  where,  [9457],  2461,  2466. 
administration,  of  obtaining,  2464. 
adverse  Utigation,  of,  2457,  2465. 

exception  as  to,  not  inserted  as  of  course,  2457. 
affidavits,  of,  s.  80.. 2461. 

apportionment  of  rent  of  houses  held  under  one  lease,  of,  2467. 
arbitration,  of,  24 1 2,  24 1 3. 
taxation  of,  2413. 

cannot  be  reviewed,  2413. 
Attorney* (General,  of,  2464. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  lUS-^cMdimd, 
costs  under — continued. 

brokerage,  of,  on  investments  in,  and  sales  of,  stock,  3417,  [MK,lltl, 

2435],  2462. 
buildings,  of  investment  in^  2462. 
conveyance,  of,  and  title,  ss.  82,  83.. 2467.' 
deposit,  on  payment  out  of,  under  sect.' 85. .  [MS],  2464, 2455. 
•  disentailing  deed,  of,  2462. 
Ecclesiastical  Conmiifisioners,  of,  2464. 
exceptions  to  liability  of  company  for,  under  s.  80.  .2460. 
fund  in  Court  standing  to  credit  of  cause,  in  case  of,  246S. 
incumbrance,  of  discharging,  not  payable  by  company,  2429, 14(1. 
incumbrancers,  of,  on  inheritance,  2463. 

of  disputes  between  petitioner  and,  2464. 
on  life  estate,  2463. 
investigation  of  title,  of,  and  conveyances,  not  within  s.  80.. 2458. 
investment,  of,  compensation  for  enfranchisement  of  copjho^iBi 
railway  money,  of,  [2618]. 
government  or  real  securities,  in,  s.  80 .  .2460, 2461. 
money  paid  into  Court,  of,  [224],  1844. 
moneys  paid  in  by  different  companies,  of ,  in  one  paxdHt 
[2468],  2466. 
jury,  of  summoning,  to  assess  value,  2465. 
land  tax,  of  redemption  or  purchase  of,  [24263,  2^27* 
leaseholds,  of  successive  sales  of  fund  representing,  2465. 
orders  for  payment  of  dividends,  of,  s.  80.  .2461. 

where  orders  necessitated  by  trantenission  of  Interest,  2464, 24(J. 
outstanding  legal  estate,  of  getting  in,  2467. 
payment  out,  of,  under  s.  80.  .[2443,  2444]. 

after  abortive  petitions,  2464,  2465. 
purchase,  of,  under  s.  80,  what  included,  2460. 
Queen  Anne's  Bounty,  of  (Governors  of,  2462. 
refusal  to  receive  money  or  to  convey,  in  caaeB  of,  2460. 

to  take  whole  of  property,  in  case  of,  2416. 
reinvestment,  of,  to  be  borne  rateably  by  several  oompaiiitt,  [MflJ> 
generally,  under  s.  80,  what  are,  2461,  2462. 

unsuccessful  attonpts,  of,  2461,  2462. 
under  special  Acts,  2468. 

**  upon  approval  and  execution.of  oonTsyanoe,*'  2457. 
where  contract  contains  provision  as  to  ooBts,  2469. 
remainderman,  of,  under  s.  74.  .2450. 

under  s.  80.. 2462. 
repeated  applications  for  reinvestment,  of,  2464,  2465. 
resettlement  by  person  absolutely  entitled,  of,  2464. 
scale  not  applicable,  312,  313. 

several  funds  dealt  with  on  one  application,  where,  [MIS,  Slif}-      . 
several  petitions,  of,  where  land  taken  by  one  oompaay,  Mtt. 
share  of  fund,  of  payment  out  of,  2462. 

Solicitors'  Remuneration  Act,  1881,  aocordingp  to  scale  under,  ^    ' 
Special  Acts,  under,  2464,  2468. 

successive  sales,  of,  for  purpose  of  distribation^  2465.  j 

summons,  costs  allowed  not  exceeding  such,  as  'woxQd  lisit  ^^ 

ourred  on,  [2488],  2463. 
surveyor's  fee  on  reinvestment,  2462. 
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LANDS  GLAUSES  CONSOLIDATION  ACT,  lUb^-coniinued. 
OMtl  JLnAm^-e(miinued, 

taxation  of,  under  8.  80,  usual  form,  [2466]. 
order  of  course  for,  [271,  9466],  2467. 

the  like  on  ohantj^e  of  inoumbent  entitled  to  dividends,  [2467]. 
where  land  taken  is  the  subject  of  an  administration  action,  2467. 
where  part  only  of  purchase-monej  provided  out  of  fund,  [8457], 
2461,  2466. 
temporarj  investments,  of,  2423,  2460. 
tender  of  80«.  to  persons  not  affected,  2426,  2465,  2463. 
title,  of  deduction  and  yerification  of,  2467. 

what  costs  included,  2467. 
Trustee  Acts,  of  orders  under,  2467. 
trustees,  of,  2462. 

unnecessary  service  or  appearance,  of,  2462,  2463. 
vendor,  of,  under,  ss.  86,  87.  .2466. 
vesting  order,  of,  1258. 

wilful  neglect  to  make  out  good  title,  of,  2460. 
damage  committed  under  statutory  powers,  inquiry  as  to,  [2400],  2414. 
deposit,  on  entry  by  company  before  purchase  under  ss.  86 — 87.. 700, 
2462—2466. 
Board  of  Trade,  appointment  of  surveyor  by,  2464. 
bond,  performance  of  conditions  of,  2456,  2456. 
construction  and  effect  of  s.  86.  .2464 — 2456. 
costs  of  landowner  when  payable  out  of,  2456. 
interest,  at  what  rate  payable  by  company,  2464,  2466. 
payment  of  compensation,  with  interest,  out  of,  [2468],  2466. 
;;  payment  of,  to  landowner's  representatives,  company  to  pay  interest, 

[2452]. 
payment  out  of,  of  interest  on  Judgment  against  company  and  costs, 

[2458]. 
purchase-money,  payment  of,  where  condition  of  bond  not  performed, 

2456. 
repayment  to  company  or  their  nominee,  [2452],  2456. 
if  to  nominee  petition  to  be  sealed,  2462. 
to  Metropolitan  Board  of  Works,  2455. 
dlnffli tailing  deed,  necessary  on  payment  out,  2446. 
dividends,  payment  of,  2422,  2423. 

costs  of  order  for,  2461. 
ewwement,  interference  with,  2454. 

ecolemastioal  property,  application  of  purchase-money  of,  2461. 
enfranchisement  of  copyholds  under,  [2487],  2438. 

ta.oiue  or  other  building  or  manufaotory,  whole  of,  to  be  taken  (s.  92), 
[2414],  2416,  2416. 
counter  notice  under  s.  92 . .  24 16. 
^  deposit  under  s.  85 . .  2454,  2466. 

«  house,*'  what  is,  2414,  2415. 
r  «  manufactory,"  what  is,  2416,  2416. 

f  "  taking  a  part,"  what  is,  2414—2416. 

injunction  against,  [701],  702. 
T*  ''  willing  and  able  to  convey,"  2416. 

Improvements,  expenditure  in,  when  treated  as  reinvestment  in  land,  2441 , 
9  2442. 

Inoozporation  of,  in  special  Acts,  2468. 
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LANDS  CLAUSES  CONSOLIDATTON  ACT,  lUb-totUuutBi, 
inoombent,  payment  of  diyidends  to,  and  his  saooeaBon,  [SftlS]. 
inonmbranoe,  diBoharge  of,  out  of  oompeDsation  money,  [MM],  3429. 
where  inonmbranoe  equitable,  [9428]. 
oorporation,  on  land  taken  from,  2429. 

beneficial  leaae,  on,  bought  np,  2429. 
oostB  of,  2461. 

inquiry  whether  for  benefit  of  person  interested,  2428. 
retnyestment  in  pordhase  of  registered  land,  on,  [9488]. 
infant,  oonversion  of  estate  of,  1026. 

guardian  ad  litem  to,  appearing  on  petition,  2425. 

guardian  appointed  for  purpose  of  selling  and  oomreying  eitete  of, 

[9416]. 
not  made  ward  of  Oonrt  by  payment  into  Oonrt,  997. 
pmnchase-mon^  of  lands  of,  when  personalty,  1026. 
injunction  against  undue  exercise  of  powers  under,  [701],  702,  708,  711— 

714. 
injuriously  affecting  lands,  oompensation  for,  2410,  2411. 
interim  inveitment  of  oompensation  money,  ss.  69,  70,  73.  .2417— S4SS. 
apportionment  of  dividends,  2423. 

of  purchase-money,  where  title  to  part  doubtful,  2428. 
brokerage  on,  how  provided  for,  2417,  [9496,  9481,  9488]. 
costs  of,  2460. 

dividends,  payment  of,  2422,  2423. 
further  orders  for,  when  made  on  summons,  2424. 
orders  for,  incumbent,  interest  paid  to  (s.  70),  [9418]. 

part  compensation  paid  to,  and  investment  of  leaidne  («.  79, 
73),  [9420]. 
investment  in  real  securities,  s.  70.  .[9418]. 
tenant  for  life,  interest  paid  to,  s.  70 . .  [9417],  2422,  2428. 
inquiry  as  to  compensation  to,  for  injury  (s.  73),  [MB], 
inquiries  as  to  royalties  and  fines,  oompensation  for  temponoj 
occupation  and  injury,  (ss.  69 — 73),  [9490]. 
service  of  petition  or  summons  for,  2422. 
Settied  Land  Acts,  under,  1844. 
what  investments  allowed  by  Court,  2361. 
land  tax,  purchase  or  redemption  of,  out  of  compensation  monsj,  C9IM> 
2427. 
costs  payable  by  company  on,  2427,  2461. 
lease,  estates  in,  tenant  for  life  and  remainderman,  s.  74 .  .2447 — 24^2. 

interest  less  than  rent,  annual  sum  equal  to  rent  provided  by  naeaiw  ol 
interest  and  periodical  sales  of  corpus,  [9448]. 
mode  of  apportionment  in  such  cases,  2450,  2451. 
purchase  of  Government  annuity  for  life  of  tenant  for  life,  2450. 
payment  out  of  interest  of  annual  sum  equal  to  rent  and  irnmntiiMiii  of 
residue,  2450. 
accumulation  during  residue  of  term  with  liberty  to  apply*  2481, 
the  like,  as  to  ecclesiastical  leases,  2450,  2451. 
purchase-money  apportioned  and  paid  by  way  of  annuify,  [MfT]. 
renewable  leaseholds,  application  of  oompensation  for,  2451. 
lessee's  interest,  compensation  for,  2451,  2452. 
lodgment  under,  210. 
military  purposes,  land  taken  for,  2523. 
minerals,  compensation  for,  2410,  2411. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  mi^eontinued. 
notice  to  treat,  oonyenion  not  effected  by,  1026. 

proceedingB  nnder,  mjonotion  against,  [089,  700],  703. 
spedfio  performance  of,  2209,  2217. 
Bubseqnent  proceedings  grounded  upon,  2409,  2411. 
payment  into  Ck>iirt  under  s.  69.  .2421,  2422. 
oonstmotiye  reconversion  into  land  by,  2446. 
sums  under  £200,  of,  s.  71 .  .2422. 
title  of  account,  S.  C.  F.  Rules,  1886,  r.  39.  .210,  2421. 
ptyment  out  of  Ck>iirt  nnder,  [8442],  2446—2447. 
charities,  to  trustees  of,  2446. 
copyholders,  to,  in  respect  of  common  lands,  2446. 
corporation,  to,  2446. 
costs  of,  2462. 

married  woman,  to,  or  dowress,  2445. 
minerals,  of  money  paid  in  respect  of,  2446. 
mortgagees  in  possession,  to,  2446. 

order  for,  to  person  absolutely  entitled,  [9448],  2445 — 2447. 
to  copyholders  in  respect  of  common  lands,  2446. 
to  trustees,  as  so  entitled,  1315,  2445. 
separate  account,  transfer  to,  2447. 
Settled  Land  Acts,  under  provisions  of,  2446. 
share  of  fund,  of,  2445. 
tenant  in  tail,  to,  2445. 

trustees,  to,  as  persons  absolutely  entitled,  1315,  2445^ 
waterworks  company,  to,  2446. 
petitions  under,  2422,  2445. 

titles  of,  2408,  2409. 
reinvestment  in  land,  ss.  69,  70.  .2429— 2442. 

copyholds,  purchase-money  of,  applied  in  enfranchising  other  ooj^* 

holds,  [8437],  2438. 
costs  of,  2461,  2402. 

deficiency  in  purchase-money  suppUed  by  petitioner,  [8480,  8519]. 
equity  of  redemption,  purchase  of,  not  sanctioned,  2438. 
freeholds,  proceeds  of,  in  leasehold  or  copyhold,  2430,  2438. 
inquiry  as  to  title  dispensed  with,  2430. 

whether  good  holding  title  can  be  made,  2430. 
interest  of  residue  paid  to  tenant  for  life,  [8489]. 
land  reg^istered  under  Land  Transfer  Act,  in,  subject  to  registered 

charge,  [8486]. 
leaseholds,  proceeds  of,  invested  in  freeholds,  copyholds,  or  reversion  of 

other  leaseholds,  2430,  2438. 
one  estate,  in,  of  funds  belongfing  to  distinct  charities,  apportionment, 

[8486]. 
part  of  purchase- money  provided  out  of  fund  standing  to  another 

credit,  [8488,  8519]. 
two  estates,  in,  where  deficiency  supplied  by  petitioner,  [8480]. 
Universities  Estates  Acts,  under,  2442. 
remaindermen,  costs  of,  2450,  2462. 

service  of  petition  on,  when  necessary,  2425,  2442,  2450,  2462. 
renewable  leaseholds,  application  of  purchase-money  of,  as  between  tenant 

for  life  and  remainderman,  2451. 
speoifio  performance  of  agreements  under,  2209,  2217. 
fltamp  duty,  ad  vahrem,  apportionment  of,  [8488],  2466. 

lUffr€HC0$  to  the  Formt  are  printed  thm  [460]. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  1845-«0n^iM»tf. 

smnmons  at  Chambers,  orders  under,  when  made  on,  319,  2424, 2446. 
Buperflaons  lands,  703,  719,  720. 

injnnoidons  in  reference  to  dealing  with,  703,  719,  720. 

jndgment  against,  inqniiies  as  to,  [2067],  2072. 

where  landowner  daims  pre-emption,  [8068],  2072. 
tenant  for  life— 

compensation  to,  for  injury,  ss.  69,  70,  73.  .[8419],  2421, 2422. 

extra  costs,  allowance  of,  to,  2422. 

payment  in  of  compensation  by,  2422. 

payment  of  diyidends  to,  interim  investment,  [9417],  2422,  2423. 

remainderman  and,  adjustment  of  rights  of,  2447—2452. 

repayment  to,  of  sums  expended  in  permanent  improTOiientB,!.  69.. 
2442. 

sums  under  £20  payable  to,  2422. 
title,  affidavit  of,  under,  2426. 
trustees,  service  on,  when  necessary,  2462. 
vendor's  lien,  not  affected  by  payment  of  deposit  under  s.  85.  .2455. 
whole  of  premises,  company  bound  to  purchase,  [8414],  2415, 2416,  UK. 

LAPSE,  1623,  1661.    See  Will. 

administration  judgment  in  cases  of,  1515,  1539,  [1594]. 

bequest  to  make  good  debts  unpaid,  of,  1483. 

charitable  gift,  of,  1292. 

class,  gift  to,  1571. 

Crown,  to,  [1646—1660],  1651. 

devise  or  legacy,  of,  declaration  of,  [1594,  1646,  1647]. 

LAW  OFFICER, 

functions  of,  as  to  patents,  2378—2381. 
order  of,  as  to  costs,  [2377]. 

LAW  OF  PROPERTY  AMENDMENT  ACT,  1859  (22  &  23  V.  c.  35)..ll». 
replacement  of  provisions  of,  by  Trustee  Act,  1893, .  1 189. 

LAW  REPORTS, 

copyright  in,  681. 

shorthand  notes  allowed  although  case  reported  in,  869. 

LEASE, 

agreement  for,  speoifio  performance  of,   [8270 — 2875],   2276—2279.  ^ 

Specifio  Pebfobuanob. 
assignment  of,  directed,  [8247,  2248]. 
breach  of  covenant  in,  relief  against,  2279. 
charity,  by,  1319,  1325.    See  Chabitt. 

inquiry  as  to  leases  of  lands  of,  [1288,  1286]. 

renewal  of  leases  by,  when  allowed,  1325. 

setting  aside  leases  by,  [1321—1328],  1324,  1325. 
Conveyancing  Acts,  provisions  of,  as  to  forfeiture,  2371 — ^2374. 
costs  of,  310,  311. 

counterpart  to  be  deposited  in  Court,  [1081,  1088]. 
declaration  as  to  terms  of,  [8867,  8871,  8878,  8874],  2277. 
depositary  of,  not  liable  on  covenants,  2053. 
disclaimer  of,  by  trustee  in  bankruptcy,  2278. 
ecclesiastical,    [1778,   1779],   1781,   1782.     See  CBABxnr; 

TiBABTM. 

VqI.  /.  ends  vrithp.  884  ;  Vol,  11.  uHhp,  1894. 
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IMSB—eontinued, 

executor's  right  to  indemnity  in  respect  of,  1627|  1528. 
forfeiture  of,  reHef  against,  [2871],  2372—2374. 

Crown  lease,  relief  against,  398. 
indemnity  on  assignment  of,  [2186,  8248],  2266. 
infant,  by,  under  1  Will.  4,  o.  65,  [1029^1032],  1033.    See  Infaitt. 
infant's  property,  of,  [1029—1032],  1033. 
inquiries  as  to  g^ranting  of,  and  liabilities  under,  [1666,  1666]. 

in  partition  action,  [1886]. 

in  spedfio  performance  action,  whether  proper  lease  tendered,  [2274]. 
lessor's  title,  cannot  be  required  on  purchase  of,  2278. 
Hen  of  intending  lessee  for  expenditure,  2275. 
mineralB,  of,  580,  681. 

costs  of  preparation  of,  310. 

right  of  lessee  to  work  mines,  581. 

specific  performance  of  agreement  for,  [2278],  2276. 

Testing  powers  to  grant,  1764,  1765. 
mortgagee,  yalidity  of,  as  against,  1968,-1969,  2276. 
mortgagor  in  possession,  by,  1966 — 1969. 
mutual  leases,  enforcement  of  agreement  for,  [2278]. 
notice  of  covenants  in,  2234,  2277. 
option  to  extend  term  of,  [2274]. 

partners,  by,  indemnity  of  deceased  partner  agfainst  covenants,  [2186]. 
persons  under  disability,  by,  under  1  Will.  4,  c.  65 ..  [1028— 1082],  1033. 
power,  in  fraud  of,  account  by  lessee,  1163. 
power  of  granting,  1764,  1765. 
power,  under,  covenant  for  renewal  of,  2276. 
receiver,  by,  802,  803. 

rectification  of,  on  election  of  defendant,  in  case  of  mistake,  [2801]. 
renewable,  conversion  of,  by  trustee,  1151. 
renewal  of,  1774,  1780,  1781. 

leases  in  settlement,  inquiries  and  orders  as  to,  [1766,  1778],  1774, 
1781. 

receiver  to  pay  off  advances  for,  [800]. 

trustee,  by,  in  own  name,  1157,  1163. 
reversion,  leave  to  purchase,  from  Ecclesiastical  Commissioners,  1781. 
Settled  Estates  Act,  under,  1791—1799,  1811. 
Settled  Land  Acts,  under  provisions  of,  1827 — 1833,  2276.    See  SancLBD 

XiAiiD  Acts. 
tenant  for  life,  by,  under  power,  1765. 
trustee  directed  to  execute,  [1179]. 
trustee,  taken  by,  in  own  name  set  aside,  1167,  1163. 
"usual  covenants,"  what  are,  2277. 

XJBASEHOLDS, 

assignment  of,  without  licence,  restrained,  534. 

compensation  for,  under  L.  C.  C.  Act,  application  of,  2447 — 2452.    See 

Laiom  Clauses  Consolidation  Act. 
compensation  to  tenant  for  life  of,  on  purchase  of  reversion,  [1729]. 
conversion  of ,  1686. 

proposals  as  to,  [1471]. 
foredosure  of,  1901,  [1982],  1989,  1995. 

felony  of  mortgagor,  subsequent  to,  [1901],  1909,  1910. 

Befereneee  to  the  Forme  are  printed  thut  [466]. 


^ 


2786  General  Index. 

LEASEHOLDS— ^iOft^mMsef. 
inqnizy  as  to,  [1471]. 

as  to  future  management  of,  [1778]. 

as  to  Talne  of,  [1682]. 
investment  in,  by  tmstees,  what  proper,  1148. 
judgments,  effect  of,  on,  2069,  2073. 
legacy  duty  on  foreigner's,  241. 
mortgfagee  of,  when  bound  to  perform  coyenants,  1971. 

equitable  mortgagee  not  bound,  2053. 
notice  of  coyenants  to  purchaser  of,  2234. 
partition  of,  1873,  1878,  1879. 

reversion,  purchase  of,  under  Settled  Land  Acts,  1842. 
sale  of,  in  administration  action,  [1470]. 

indemnity  on,  [2848],  2255. 

under  Settled  Estates  Act,  1791—1799,  1811. 
specifically  bequeathed,  executor  to  assign,  [1614]. 
vesting  order  of,  1239. 

specific  performance  action,  in,  person  appointed  to  assign,  [1264]. 

vesting,  in  equitable  mortgagee,  [1270]. 

LEASES   AND  SALES   OF  SETTLED  ESTATES  ACTTS.     8m 
Estates  Aot. 

LEAVE  OF  OOUBT.    See  Lxbebty. 
discovery,  for,  64,  65. 
to  bid  at  sale,  [888],  341,  342.    See  Lzbbbtt. 

LEAVE  TO  APPEAL, 

when  necessary,  854,  857,  859,  861,  867. 

LEAVE  TO  DEFEND,  [21,  22],  24,  864. 

LEOTUKE, 

copyright  in,  681,  683. 

LEDGER  CREDIT,  207. 

LEOACr.     And  see  Devibb. 

abatement  of,  [1617,  1640—1644]. 

annuities  and  legacies  to  abate  proportionately,  [1644]. 

charitable  legacies,  of,  [1885],  1350. 

deficiency  certain,  in  case  of,  [1640]. 
uncertain,  alternative  order,  [1641]. 

having  regard  to  payments  on  account,  [1612]. 

payments  on  account  of,  1645. 

where  some  legacies  demonstrative,  [1617]. 
account  of,  [1466,  1474,  1604]. 
accounts,  right  of  legatee  to  inspection  of,  1488. 
accumulation,  declaration  when  gift  void  under  Act  of  1800.  .[IfM]. 

surplus  income  divided  between  widow  and  Crown,  [lOttj. 
action  by  legatee  against  debtor  to  estate,  1567. 
ademption  of,  by  advances,  1597,  1603,  1604. 
admission  of  assets  for,  [1478],  1484,  1485. 
advances  by  testator,  inquiry  as  to,  [1472,  1478]. 

bringing,  into  hotchpot,  [221,  1402,  1406],  1496,  [1627],  1608. 


Vol.  I.  mds  with  p,  884 ;    Vol,  11,  with  p,  1804. 
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after-aoqniied  property,  paasmg  under  gift,  1621. 

alienation^  with  restraint  on,  1606. 

annuity  charged  on  land  has  no  priority,  1602.    See  Aiatum, 

annuity,  priority  between,  and  legacy,  1602,  [IMS]. 

appointment,  will  declared  effectual,  and  to  make  fund  general  personalty, 

[1595]. 
apportionment  of,  between  pure  and  impure  personalty,  [1880],  1348. 
appropriation  of  assets  to  satisfy,  1486,  1487,  1514,  1662. 
assent  of  executor  to,  1484 — 1486. 
assets,  right  of  legatee  to  sue  for,  1567. 
assignee  of,  action  by,  1487. 
attesting  witnesses,  to,  1604. 
charge  of,  on  realty,  1601,  1602. 
charged  on  land,  action  by  legatee,  1470,  1480. 
charging  order  on  interest  of  legatee,  484. 
charitable,  declarations  as  to,  [1284,  1889—1888,  1885]. 

application  of,  ey  prU^  1291 — 1293,  [1880]. 

apportioned  between  pure  and  impure  personalty,  [1880],  1348. 

what  property  may  be  the  subject  of,  1346,  1347.    See  Ckabitt. 
children,  to,  1573,  1594. 

interest  on,  given  from  death,  1511. 
daas,  gift  to,  1571,  1572,  [1594]. 

dass  when  ascertained,  1571,  1574,  1575. 

declaration  of  person  meant,  [1594]. 

parol  cTidence,  as  to  the  circumstances,  1578. 
conditional,  [1600],  1605,  1606. 

condition  against  alienation,  effect  of,  1606. 

ignorance   of   condition   in  general  no  excuse  for  non-compliance, 
1605. 
oontingent,  sum  set  apart  for,  [1679].    And  tee  AsxzKiBXBAinoir. 

deferred,  interim  income  of,  passes  as  residue^  1511. 
oosts  of  legatees  in  administration  action,  where  assets  deficient,  1512, 
1613. 

of  seyering,  borne  by  residue,  1514. 
eeeue,  when  serered,  1514. 

solidtor  and  client  costs  when  allowed,  1518. 
oeditor  of  testator^  to,  1603. 

Grown,  legacy  lapsing  to,  [1646—1649],  1650,  1651. 
onmulatiYe  or  substitutLontd,  1602. 
debt  and  legacy,  election  between,  1596. 
debt,  of,  interest  payable  on,  1426. 

satisfaction  of,  by  legacy,  1603. 
declarations  as  to,  forms  of,  [1594 — 1601] « 

bequest  not  specific,  but  subject  to  payment  of  legacies,  [1596]. 
demonstrative, 

abatement  of,  payment  of  residue  out  of  general  estate,  [1617],  1620. 

application  of,  for  payment  of  debts,  1673. 

carries  interest  only  from  end  of  year,  1610. 

declared  not  adeemed,  [1616]. 

what  legadee  are,  1620. 
dvidends  or  income  passing  by  gift,  1621. 
domicile,  as  affected  by,  1584— -1588.     See  Doxzczxa. 
^ifcnaiio  mortis  eautd,  declaration  of,  [1617]. 

Me/ereneee  to  the  Ferme  tire  printed  thus  [456]. 
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dower,  election  between,  and  legacy,  [1547]. 

legacy  in  lieu  of,  priority  of,  1602. 
duty,  deduction  of,  abatement,  [1617],  1636,  [1640,  1641].  AndtetlMUt 
Duty. 

payment  free  of  duty,  239,  290. 

payment  subject  to  duty,  [218]. 
effecte,"  gift  of,  1620. 
^futdem  generis  rule,  declaration  of  partial  intestacy,  [1596]. 
election  as  to  taking,  1688—1594.    See  ELBonov. 
executor,  implied  condition  that  executor  prove  will,  1604. 

to,  1604,  1605. 

no  right  of  retainer  as  to,  1532. 
<  <  executor, ' '  meaning  of,  1 574 . 

exoneration  of  mortgage  debt,  [1588 — 1585].    8e$  EzonouLZioi. 
«  family,"  meaning  of,  1573. 
foreclosure  action,  legatees  parties  to,  1936. 
forfeiture  of,  declared,  [1601]. 
heirlooms,  bequest  of,  inyentory,  [1615],  1623,  1624.    See  'HxnajooMB. 

executory  trust  of,  [1615],  1623,  1624. 

possession  of,  by  tenant  for  life,  directed,  768,  [1615],  1628, 1624,  [ITU]. 

settlement  of,  to  go  with  realty,  1624. 
**  heirs"  and  assigns,  gift  of  personalty  to,  1574. 
hotchpot,  advances  brought  into,  [881,  1488, 1485],  1496,  [1587],  1608. 
illegal  obligation,  declared  free  from,  [1585]. 
increase  of  value  of  investments,  right  to  benefit  of,  1487. 
infant,  of, 

carrying  over  of,  does  not  make  infant  ward  of  Court,  997. 

income  of,  when  applicable  for  maintenance,  1012,  1013. 

invested,  [1484]. 
inquiry  as  to  payment  of,  [1478,  1474,  1684]. 
interest  on,  computed,  1510,  1511. 

declaration  as  to,  by  way  of  maintenaBoe,  [I486]. 

liability  of  executor  for^  1485. 

when  given  from  death,  1510,  1511. 
lapse,  failing  by,  1623. 

Crown  entitled,  [1646—1648],  1650,  1651. 
lapsed,  declared  divisible  amongst  next  of  kin,  [1584]. 

Crown  declared  entitied  to,  [1646,  1647]. 

dissolved  charity,  legacy  to,  declared  lapsed,  [1584]. 
life,  given  for,  invested,  [1626]. 

interest  on,  1634. 
Limitations,  Statute  of,  operation  of,  1486 — 1443,  1488,  1489. 

interest  on  legacies,  as  to,  1511. 

legacies  charged  on  land,  as  to,  1488. 
maintenance,  when  carrying  interest  by  way  of,  1511. 
married  woman,  of,  paying  and  oanying  over,  [1474],  1509. 
married  woman  testatrix,  by,  by  way  of  appointment,  bears  intensk^  ISIL 
marshalling  assets  in  favour  of  legatees,  1663  e^  mq.    See 
mixed  residue,  gift  of,  charge  of  legacies  on  realty,  1601, 1608« 
"money,"  gift  of,  1620. 
mortgage,  raised  by,  1470. 

mortgaged  estate,  of,  redemption  action  by  legatee,  1986, 
mortgaged  estate,  right  of  legatee  to  go  against,  1538. 

Vol  I.  endt  ioith  p.  884 ;   Vol,  IL  wUh  p,  1894. 
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"nertofkm,"  1676,  1676. 

declared  entitled  to  legacy,  [1696]. 

gift  to,  after  life  interest,  1676, 1676. 
oneroTifl  legacy,  legatee  not  to  accept  part  only,  [1616],  1619. 
ontBtanding  assets,  when  legatee  may  sue  for,  1667. 
payment  of,  directions  for,  [218, 1489]. 

anticipated,  where  clear  surplus,  1477. 

into  Court,  [1474]. 

right  to,  or  judgment,  1477. 

or  carrying  oyer  of,  of  married  woman,  [1474]. 

where  abatement  necessary ,  [1617]. 

where  assets  admitted,  [1478],  1484,  1486. 
presumption  of  death  of  legatee,  [1670, 1666],  1666. 
realty,  charge  on,  1601,  1602. 
reoeiyer  of,  796. 

redemption  action  by  legatees,  1936. 
refunding  in  fayour  of  creditors,  [1667—1660],  1661—1663. 

as  between  legatees,  next  of  kin,  &c.,  1662,  1663. 
"relatiye8,"to,  1676. 
remoteness,  yoid  for,  declared,' [1697]. 

charged  on  realty,  [1698]. 

consequent  inquiries,  [1698]. 

election,  where  gift  yoid  for,  1692. 

what  gifts  are  yoid  for,  1607,  1608. 
rents,  account  of,  at  suit  of  legatee,  1602. 
'*representatiyes,"  legacy  to,  1674. 
residuary  legatee,  indemnity  to,  against  calls,  [1687]. 

inquiry  as  to  death,  domicile,  and  next  of  kin,  [1678]. 

liabOi^  of,  to  refund,  1662,  1663. 
rMidue, 

declared  distributable  under  statute,  [1696]. 

diyision  and  payment  of,  [1489]. 

gift  of,  failing,  goes  to  next  of  kin,  1676. 

paym^t  of  costs  out  of,  1613 — 1616. 

share  fallen  into,  declaration  as  to,  [1600]. 

shares  of,  adeemed,  [1697]. 

what  is,  1613. 
satisfaction  of,  by  adyanoes  or  settlement,  1603,  1604. 
satisfaction  of  coyenant  by,  [1696],  1603. 
«  securities  for  money,'*  giit  of,  1620. 
separate  account,  carrying  legacy  to,  1487,  [1491],  1616. 
set-off  between  debt  and  legacy,  [1662],  1663. 

by  executor,  1653. 

by  heir,  1668. 
settled,  cannot  be  attached,  though  settlement  impeachable,  488. 

order  to  deposit  bonds  in  payment  of,  [1476]. 
settlement  of,  directed,  1721. 

seyerance  of,  from  general  estate,  effect  of,  1172,  1487,  1488,  1614,  1662. 
«' shares,"  fi^  of,  1620. 
sisgle  legatee,  action  by,  1483. 
speciflo,— 

ademption  of,  [1616]. 

application  of,  in  payment  of  debts,  1678. 

Rfferenen  to  the  Forme  are  printed  thm  [466]. 
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appropziation  of,  aasent  to,  1484 — 1488. 
bonus,  Bpeoifio  legatee  entitled  to,  1621. 
bumnefls,  of,  inqniiy  as  to,  [1618]. 
charges,  inoidenoe  of,  1621,  1622. 

right  of  legatee  to  exoneration,  1621. 
contribution  by  legatee  of,  to  debts,  [lOOB,  1610],  1623. 

interest  chargeable,  1623. 

payment  in  of  contributions  or  Bale  in  default,  [1611]. 

with  specific  devisees,  [1611]. 
costs  of  getting  in,  1514. 
delivery  of,  direction  for,  [1614,  1616]. 
devise,  inquiiy  whether  accepted,  [161S]. 
distinguishing  effects  first  liable,  and  sale  by  executors,  [IM]* 
dividends  from  death  passing  by,  1610. 
executor,  power  of,  to  sell  or  mortgage,  1542. 
heirlooms,  of,  [1616]. 

income  of,  apportionable  under  Act  of  1870.  •  1621. 
inquiries  as  to,  [1609—1617]. 

as  to  proportion  of  contribution  by,  [1609] 
interest  on,  payable  from  death,  1510. 
inventory  of  specific  effects  or  heirlooms,  [1614],  1623,  1624. 
leaseholds  bequeathed  for  life,  sold  as  damnifta  kerediUu,  1619. 
leases,  of,  fines  on,  how  payable,  1621. 
legatee  not  entitled  to  accept  part  only,  [1616]. 
plate,  jewels,  &o.,  inquiry  as  to,  [1618]. 
residue,  exonerated  by,  from  debt,  [1637]. 
sale  or  mortgage  of,  to  raise  deficiency,  [1609, 1611]. 
savings  of  feme  covert,  priority  of  debts,  1618. 
stock,  of,  inquiry  what  meant,  [1619,  1618]. 

purchase  of  amount,  1618. 
tenant  for  life,  right  to  income  in  spede,  1687.    ^nd  tee  TniBi'Bi 

IjZFE. 

delivery  of  specific  effects  to,  [1761]. ' 

valuation  of,  [1609,  1610]. 

what  gifts  are,  1618. 
Bubetitntional  or  cumulative,  1602,  1603. 
tenant  in  common,  declaration  of  rights  of,  [1600]. 
uncertainty,  gift  void  for,  1622. 
vesting,  subject  to  partial  divesting,  [1697]. 
waiver  of,  declaration  as  to,  [1694]. 
widow,  to,  does  not  necessarily  cany  interest,  1510. 

UaUe  to  abatement,  1645. 

LEOAGT  PUTT,  238—243. 
Acts  relating  to,  238,  239. 
stricUy  oonstroed,  239. 
allowance  by  testator  for  carrying  on  bosinesSy  1 178. 
annuity  included  in  '*  legacy,"  1635. 
annuity,  payable  on,  240,  1636,  [1641,  1648]. 
bequest  to  make  good  debts  unpaid  in  bankruptcy,  1483. 
carrying  oyer,  subject  to,  232,  245. 
certificate  of  amount  of,  to  be  produced,  239. 
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LEGACY  'DJJT^-^ontinued. 

Ghanoery  Fond  Rules  as  to,  239. 
charitable  legaoles,  on,  1295. 
« clear"  animity,  1636. 

deduction  of,  from  legaoj,  [1474], 

where  legacies  to  abate,  [1617,  1841,  1643]. 
domicile,  personal  assets  of  person  domiciled  abroad,  not  chargeable,  240. 

leaseholds,  when  chargeable,  241. 
evidence  of  payment  of,  239. 

where  payment  directed  to  legal  represenlatives,  240. 
ezeoators,  &c.,  duty  of,  to  provide  for,  241. 
exemption  from,  240. 

illegitimate  childron,  rate  of  payment  by,  240,  241. 
inquiry  as  to  trust  funds  subject  to,  [1128]. 
leaseholds,  on,  241. 
legacies  duty  free,  239,  241,  [1641]. 
payment  of,  ordered,  [818],  1240. 
payment  subject  to,  [818]. 

professional  expenses,  allowance  to  soUcitor-tmstee  for,  1176,  1177. 
proTiding  for,  out  of  funds  in  Ck>urt,  [818]. 
questions  as  to,  how  determined,  239. 
real  estate  to  be  sold,  on,  240. 
receipt  for,  in  order,  form  of  entering,  [148]. 
subject  to,  transfer  or  payment,  [818]. 

carrying  oyer  fund  subject  to,  245. 
title  of  account  where  fund  subject  to,  232. 
transfer  of,  to  proper  account  at  bank,  233. 

liEGAGT  DUTT  ACTS,  238,  239. 

payment  in  under,  did  not  make  infant  ward  of  Court,  997. 

XiEGAL  ESTATE, 

injunction  against  dealing  with,  733. 
inquiry  as  to,  [1886,  1381,  1784]. 
notice  to  person  obtaining,  2102,  2114. 
outstanding,  foreclosure  judgment,  where,  [1988]. 
passing  by  declaration,  2306. 

by  indorsement  on  deed,  [1711],  1714. 
priority  by  possession  of,  1128,  2113 — 2116. 

XLiECtAL  PEESOKAL  REPBESENTATIVE.  See  Exbouiob;  BsPSSBSHTAiiyB. 
appeal  by,  861. 

carrying  over  to,  when  constituted,  [844]. 
payment  to,  [880],  234,  240. 
proceedings  in  absence  of,  [119, 180],  121—123. 
redemption  action  by,  1936. 
solioitor,  of,  taxation  by  or  against,  [898—805]. 

PRAOTITIONERS  ACT,  1876  (38  &  39  V.  c.  79),  273. 

RIGHT, 
Injunction  in  aid  of,  526. 


TITLE, 
reoeiver  as  against  person  in  possession  of,  774,  782. 
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ISEGthlTEE,    See  LsaAor. 

LESSEE.    See  Lbabb. 

LETTERS, 

adminiBtration,  of,  782,  783,  H15— U17.  See  AsiCDiiaEBATRV  (LuEBiOV). 

fonn  of  entering,  in  judgment,  [148]. 
agreement  implied  from,  pleading,  2214. 
allowances  for,  300,  303. 
copyright  in,  686,  687. 

declaration  as  to  binding  agreement  by,  [8878]. 
entering,  in  jndg^ment,  166. 
evidence  of,  press  copy  admitted  as,  154. 
injimotion  against  publishing,  [084,  685],  686,  687. 

against  opening,  [686],  687. 
inspection  of  private,  on  undertaking,  [68]. 
judge,  to,  contempt  by  writing,  465,  467. 
jurisdiction  to  restrain  libel  by,  [684,  685],  687,  689. 
posting,  evidence  of,  154. 
right  of  property  in,  686,  687. 
threatening,  contempt  of  Court  by,  465 — 467. 
withotit  prejudice,  reading,  256,  1518. 

LEVEL  OBossma, 

injunction  against  obstructing  way  over,  [587],  689. 

LEX  FORI,  LEX  LOCI,  738,  739,  1577—1688.    See  DoMiaEUL 

LTABn.TTT, 

debt,  distinguished  from,  1433,  1461. 

declaration  of,  [1148,  1160]. 

estate,  of,  inquiries  as  to,  [1585—1587,  1566]. 

LIBEL,  [688],  689,  690. 

corporation  cannot  sue  for  x>crsonal,  690. 

discovery  in  action  of,  71,  83,  84,  95. 

future,  injunction  against,  reluctantiy  granted,  689. 

injunction  against,  524,  [688]. 

interlocutory  injunction  to  restrain,  not  in  general  g^imnted,  689. 

liability  for  publication  of,  690. 

jurisdiction  to  restrain,  enlarged  by  Jud.  Acts,  524,  689. 

spurious  experiments,  by,  injunction  against,  [688]. 

titie,  of,  [688],  689. 

trade,  injurious  to,  restrained  by  injunction,  689,  690. 

but  not  mere  disparagement  unless  special  damage,  690,  609. 

LIBERTT, 

adopt  proceedings,  to,  [1855]. 

amend,  to,  by  adding  Attomey-C^eneral,  [44,  46]. 

on  appeal,  871,  872. 

on  terms  as  to  costs,  [850]. 
appeal,  to,  when  necesstiry,  854,  857,  859,  861,  867. 
attend  proceedings,  to,  [194,  385],  327,  1432. 
bankruptcy,  to  prove  in,  [1657]. 
bid  at  sale,  to,  [888],  341. 
bill  of  costs,  to  bring  in  additional,  [888]. 


Vol.  I.  ende  mthp.  884 ;  W.  II.  with  p.  1894. 


General  Index.  2793 

UM&TJ[—emtin%ted, 

ooBtSy  to  add,  to  daim,  [831]. 

eyidenoe,  to  use,  in  consolidated  action,  [888]. 

eoceoation  for  oosts,  to  issae,  284. 

ezecntor,  to,  to  defend  action,  with  indemnity,  [1586]. 

judgment,  to  sign,  against  widow,  [887]. 

land,  to  enter  on,  [009]. 

lodgment  in  Court,  to  make,  200. 

married  woman,  to,  to  charge  her  interest  notwithstanding  restraint  on 

anticipation,  [907]. 
party,  to,  to  propose  himself  as  receiver,  [760]. 
proceedings,  to  adopt,  [2090]. 
proceedings,  to  attend,  194. 

proposals  for  sale  or  purchase,  to  make,  [1561,  1665, 1716,  1866]. 
prosecute  fraudulent  trustee,  to,  [1166]. 

prosecute  proposals  for  exchange  before  Inolosure  Commissioners,  to,  [1661]. 
prove  daim  against  assets,  to,  [881,  1480]. 
prove  in  bankruptcy,  to,  [1157]. 
receiver,  to,  to  bring  action,  [764,  798],  806. 
receiver,  to,  to  distrain,  [797]. 
receiver,  to,  to  expend  money,  [799,  800]. 
receiver,  to,  to  pay  debts,  [768]. 

receiver,  to  pursue  remedies,  notwithstanding  possession  of,  779,  [801]. 
recognizance,  to  put  in  suit,  [806]. 
recoupment,  to  apply  as  to,  [1696]. 
retainer,  to  dispute,  [871]. 

retiring  trustees,  to,  to  appoint  new  trustees,  [1146]. 
statutory  powers  of  distress,  to  exercise,  [771]. 
surety,  to,  to  sue  co-surety  and  receiver,  [806]. 

trustees,  to,  to  exercise  statutory  power  of  appointing  new  trustees,  [1800]. 
use  evidence  in  other  actions,  to,  [833]. 

UBEBTT  TO  APPLY,  [188,  184],  185. 

annuity,  that  lands  may  be  declared  free  from,  [337]. 
Attomey-Qeneral,  to,  as  to  bona  vacantia,  [1646]. 
beneficiaries,  to,  after  death  of  tenant  for  life,  [1146]. 
Chambers,  in,  as  to  costs,  [1777, 1864,  1963],  2249. 

advancement  to  child,  for,  out  of  settled  property,  [946]. 

annuity,  as  to  payment  of,  from  time  to  time,  [1649]. 

balance  due  in  account  against  agent,  as  to,  [1373]. 

bond,  as  to  putting,  in  suit,  [2847]. 

buildings,  as  to  pulling  down,  [666]. 

business,  as  to  sale  of,  as  going  concern,  [2184]. 

charge,  as  to  giving  effect  to,  [2046]. 

interest,  for  account  of,  [8186]. 

memorial  of  reg^istration  of  deed  set  aside,  as  to,  2312. 

new  trustees,  for  conveyance  or  vesting  order,  [1800]. 

patent  action,  to  settle  particulars  in,  652. 

payments  by  receiver  and  manager,  as  to,  [761]. 

receiver,  to  carry  order  for,  into  effect,  [761,  7M],  791. 

representation  order,  for,  [1^]* 

sale,  for,  in  partition  action,  [1863 — 1863]. 

surety,  to,  on  failure  to  obtain  contribution  from  co-surety,  [8139]. 

vesting  order,  for  [1800,  1202]. 
as  to,  where  other  action  on  behalf  of  infant  stayed,  [978]. 
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LIBERTY  TO  KBVljY^eontinued. 

oosts,  for  payment  of,  out  of  pzoperty  sabject  to  reetnint  on  iDtidptluB, 

[886,  887]. 
deeds  and  writings,  as  to,  [1888]. 

doooments,  as  to,  in  case  of  diffiooltj  hj  reason  of  lien,  [1088]. 
funds  in  Court,  as  to,  by  person  redeeming,  [9048]. 
further  directions,  as  to  adding,  to  judgment,  [1965,  9000]. 
implied,  when,  185. 

indemnity,  as  to  giving  effect  to,  [184,  9858,  9860]. 
injunction,  for,  in  pursuance  of  declaration  of  right,  [598]. 
parties,  to  be  made,  [648]. 
receiver,  as  to  providing  for  indemnity  of,  [771]. 
sale  moneys,  as  to  application  of,  [9049,  9066,  9067]. 
sale  or  enfranchisement  of  trust  premises,  as  to,  [1717]. 
sums  paid  into  Court,  in  respect  of,  1696. 
usual  directions  for,  [188,  184]. 

LICENCE, 

action  by  or  against  licensee  of  patent  to  restrain  infringement^  MS,  <44, 

647,  665. 
chattels,  to  take  possession  of,  2011. 
coal,  to  dig,  whether  exduaive,  2375. 
hotel  or  public-house,  of,  delivery  of,  to  receiver,  [755,  756]. 

transfer  of,  directions  as  to,  [766]. 
patentee,  by,  1366,  1376,  2381,  2382. 
photographs,  to  use,  verbal  agreement  to  grant,  not  enforoed,  2211. 

LIEN, 

aoooxmt  of  money  due  by  virtue  of,  [9054]. 

agent  for  sale,  of,  for  amount  of  his  acceptances,  2367. 

artificer's,  2060. 

bankers',  extent  of,  2060,  2061. 

judgment  establishing,  [9056] . 
brokers',  extent  of,  2060,  2061. 

judgment  establishing,  2056. 

marshalling  securities  to  enforce  factor's  charges  against  hnte,  tf^ 
company,  of,  on  shares,  2061. 

right  of  shareholder  \jo  require  transfer  of,  1934,  [9066]. 
consignee  of  goods,  of,  [9866],  2366,  2367. 
consignee  of  West  Indian  property,  of,  813. 

declaration  of,  for  expenditure  on  land,  with  rights  of  redemption  oite' 
dosure,  [9054],  2059. 

on  policy  of  assurance,  [9055]. 

on  reversion,  [9064]. 

on  share  in  partnership,  [9901]. 

on  shares,  [9056]. 
deeds,  deUveiy  of,  without  prejudice  to  lien,  1717. 
derivative,  enforcement  of,  [9064]. 
discovery  notwithstanding,  76. 
enforcement  of,  by  foreclosure  or  sale,  2052,  2053. 
equitable  assignment  operating  as,  2058. 
equitable  mortgage,  in  nature  of,  [9064—9068],  2059 — 2061. 
executor,  of,  carrying  on  business  of  testator,  1561,  1662. 
foreclosure  and  redemption  of  property  subject  to,  jnd^mflnt  ior. '} 
9055]. 
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general,  when  limited  by  contract,  2060. 

how  created,  2058,  2059. 

improyements,  for,  second  mortgagee  not  entitled  to,  1978. 

innkeeper's,  2060. 

intending  lessee's,  for  moneys  expended,  2275. 

mortgage  or  sale,  enforced  by,  [8054]. 

negligence,  lost  by,  2060. 

partnership,  on  share  of,  2059,  2192,  [2201]. 

poliey,  lien  on,  by  letter,  declared,  [2055]. 

on,  for  premiums  paid,  2059,  2060. 
premiums,  for,  paid  by  tenant  for  life,  or  trustees,  1543. 
Friyate  Street  Works  Act,  1892,  for  improyements  under,  [2068]. 
Foblic  Health  Act,  under,  for  improyement  expenses,  [2057,  2058]. 
purchaser's,  for  deposit  and  costs,  2059,  [2248],  2256. 

for  amoimt  of  compensation,  2261. 
Beal  Estate  Charges  Acts,  affected  by  provisionB  of,  2060. 
sale  of  estate  subject  to,  1428. 
set  off  against  costs  notwithstanding,  266. 

shares,  on,  right  of  shareholder  to  require  transfer  of,  1934,  [2056]. 
solicitor's,  on  papers  and  documents,  1080 — 1087.    See  Solioztob. 

on  property  reoorered  or  preserved,  [1081—1082],  1092—1097.    See 

SOUCITOB. 

sub-charge  of,  by  agreement,  [2054]. 

subrogation,  by  principle  of,  2059,  2060.    See  Sxthboqation. 

tmst-moneys,  on  property  bought  with,  1132,  1133. 

trustee,  of,  for  expenses  and  payments,  1172,  1173,  1543,  2060. 

yendor's,  for  unpaid  purchase-money,  2059,  2060,  2293,  2294. 

against  railway  company,  701,  720,  2060. 

declaration  of,  supplied  on  petition,  2294. 

enforcement  of,  [2280,  2281]. 
in  partnership  action,  2192. 

how  lost  or  discharged,  2059,  2060. 

not  confined  to  land,  2293. 

register  ooxmty,  on  land  in,  2060. 
waiyer  of,  2059,  2060. 

LIFE   ASSURANCE    COMPANIES    (PAYMENT   INTO    COURT)  ACT, 
1896.. [1188],  1199. 

LTFE  ASSURANCE  COM^^NIES  ACTS, 
depoeits  under,  2487. 
payment  into  Court  under,  211. 

schedule,  specimen  form,  [281]. 
reduction  of  contracts  under,  [408]. 

liIFE  INSTJRANCE.    ^^Polioy. 

ilFE  TENANT.    &?«  Tenaiit  fob  Lzfb. 

IQHT,  [661—568],  568—573. 
abandonment  of  right  to,  573. 
aoqnisition  of  right  to,  571,  572. 

' '  actio  personalie  moriiur  cum  peratmd  "  not  applicable  to  action  for  injunction 
in  respect  of,  116,  529,  670. 

Me/erfnee$  to  the  Forms  are  printed  thus  [466], 
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IxlQiHT— continued, 
air,  670,  571. 

angle  of  incidence,  [662],  569. 

arbitrator  to  decide  whether  order  as  to,  complied  with,  [M0]. 
architect,  reference  to,  as  special  referee,  567. 
damages  bj  obstruction  of,  inquiry  as  to,  [567],  569,  570. 

order  for  payment  of,  assessed  at  trial,  [M7]. 
evidence  in  support  of  action  for  injunction  as  to,  570. 
expert  nominated  to  inspect  alleged  obstruction,  570. 

form  of  reference  to,  [668]. 
hoarding,  removal  of,  ordered,  [489]. 
implied  g^rant  of  right  to,  57'2,  573. 
injanction  against  infringement  of,  [661->568],  669 — 573. 

interlocutoiy,  [661]. 

level,  against  building  higher  than  old,  [668]. 

mandatory,  [668,  666,  666],  569,  570. 
operation  of,  suspended,  [663,  664]. 

perpetual,  [662,  668]. 

proviso  as  to  height,  with,  [664]. 

report,  by  reference  to,  [668]. 

right  to,  568,  569. 

terms  of  order  for,  567. 

trial  of  action  for,  by  jnry,  not  ordered,  371. 

word  *<  air  "  not  to  be  introduced,  563,  570. 
inspection  by  judge,  not  deemed  advisable,  570. 
issue  directed,  372. 

Metropolis  Local  Management  Act,  under,  569. 
Prescription  Act,  acquisition  of  right  to  light  under,  571,  572. 

interruption  during  twentieth  year,  right  to  injunction,  571. 
pulling  down  buildings,  liberty  to  apply  as  to,  [666]. 

jurisdiction  to  order,  at  trial,  570. 
quantum  of,  to  which  grantee  entitled,  573. 

LIMITATIONS,  STATUTES  OF, 

absence  beyond  seas,  efPect  of,  1440,  1940. 

account,  right  to,  when  barred  by,  1155,  1166,  1369,  1440,  1489. 

acknowledgment  under,  what  sufficient,  1370,  1439,  1941,  1942, 1947. 

answer  or  affidavit,  by,  1942. 

bankrupt,  by,  1942. 

letter,  by,  1941. 

mortgagee,  by,  1941. 

persons  jointly  interested,  by,  1941. 

trustee,  by,  1942. 

writing,  required  to  be  in,  1370. 
administration,  grant  to  creditor  when  statute-baired,  1442. 

right  of  next  of  kin  to,  when  barred,  1488. 
agent  when  disentitled  to  benefit  of,  1155,  1370. 
amendment  not  allowed  where  daim  barred  by,  43. 
annuity,  right  to  arrears  of,  when  barred  by,  1164,  1370,  1637,  2119. 
arrears  of  rent  or  interest,  1154,  1436,  1946,  1947. 
bond  debt,  application  of  statutes  to,  1436,  1939,  1946. 
breach  of  trust,  application  of  statutes  in  oases  of,  1137,  £1143,  itf) 
1154—1156. 
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LDCITATIONS,  STATUTES  OF— continued. 

ohariiies,  application  of  statutes  to,  [1338],  1339. 

to  leases  from,  1324. 
oheqae  or  promissory  note,  action  on,  1438. 
colonies,  land  in,  not  affected  by,  1437. 
concealed  fraud,  when  time  runs  in  cases  of,  1439,  1440. 
constructive  trust,  application  to,  1488. 
oorenant,  action  on,  when  barred  by,  1436,  1437,  1939. 

for  payment  in  mortgage,  action  under,  1939. 
creditor's  aotion,  pendency  of,  effect  of,  1442. 
Crown,  application  of  statutes  to,  398. 
debt,  when  barred  by,  1369,  1436—1443. 

charged  on  real  estate,  1436,  1442,  1448. 
defence  of,  1441. 
devastavit^  action  for,  1441. 

director  of  company,  breach  of  trust  by,  1137,  1 166. 
disallowance  of  daim  barred  by,  1441. 
dower,  right  to  arrears  of,  958,  1436. 
equity  follows  analogy  of,  1440. 
executor  or  administeitor,  aotion  by,  1441,  1442. 
executor,  right  of,  to  pay  or  retain  debt  barred  by,  1441. 

when  ayailable  in  favour  of,  1164 — 1166. 
express  trusts,  application  of  statutes  to,  1164,  1166,  1437,  1441,  1442, 

1939,  1946,  1973. 
fiduciary  relation,  where  there  is,  between  parties,  1370,  1442. 
foreclosure,  right  of  action,  when  barred,  1939,  1940. 
fraud,  debt  incurred  by,  1439,  1440. 
husband,  when  available  by,  895,  905,  921. 
implied  trusts,  effect  of  statutes  as  to,  1154,  1488. 
improvement  expenses,  charge  for,  imder  Public  Health  Act,  1370,  2061. 
infants,  how  far  binding  on,  1023. 
injunction,  when  a  bar  to,  655,  685. 
intCTMt,  payment  of,  effect  of  statutes  as  to,  1437,  1489. 
by  devisee  or  executor,  1437,  1438. 
mortgagor,  1438. 
persons  jointly  interested,  1488. 
receiver,  1438. 
stranger,  1438,  1942. 
tenant  for  life,  1437,  1941. 
on  legacy,  1611. 
on  mortgage  debt,  1946,  1947. 
intestates,  claims  against  estates  of,  1436,  1441. 
iflBue  as  to  validity  of  deed,  defence  after,  373. 
joint  contractors,  part  payment  by  one,  effect  of,  1440. 
judgment  oroditors,  arrears  of  interest,  1947. 
judgment  for  administration,  effect  of,  1441. 

money  secured  by,  aotion  for,  1436. 
land  or  rent,  aotion  to  recover,  1436. 
l^g^ades,  effect  of  statutes  as  to,  1488,  1663. 
charged  on  land,  1488. 
express  trust  to  pay,  1164. 
payment  of  interest  on,  1488,  1611. 
lig^lit,  oontinuanoe  of  obstruction  to,  1442. 
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LIMITATIONS,  STATUTES  OF—cwUmued. 
hmatio^  past  maintenanoe  of,  1070,  14iO. 
mamed  woman,  when  ayailable  against,  888. 

when  by,  891,  902. 
marahalling,  effeot  of,  as  to  rights  of  creditors  under,  1437. 
Heroantile  Law  Amendment  Act,  1856,  amended  by,  1370. 
mining  lease,  aooount  of  royalties  under,  1371. 

mortgage,  effeot  of  statates  on  rights  of  mortgagor  and  mortgagee,  14)&— 
1438,  1940—1947. 

secnzitj  in  form  of  tmst  for  sale  treated  as,  1164. 
negligenoe,  action  of,  1439. 
part  payment,  what  is,  1437,  1438. 

dissolution,  by  one  partner  after,  2196. 

eye  of  bankruptcy,  on,  1438. 

receiver,  by,  1438. 
partners,  promissory  note  by,  when  barred,  1438. 
partnership  account,  when  barred,  2174. 

debts,  when  barred,  1438,  2196. 
personalty,  mortgage  of,  application  of  statutes  to,  1940,  1946. 
possession  of  part  of  land,  effect  of,  1940. 
promise  to  pay,  when  inferred,  1370. 
railway  company,  when  running  against,  720. 
zeal  estate  devised  subject  to  debts,  1436. 

Beal  Property  Limitation  Act  (37  &  38  Vict.  o.  57),  pxarisioiia  of,  11»4« 
veceiyer  in  possession,  payment  by,  1438. 

without  consent  of  administratrix,  1438. 

possession  of,  effect  of,  778. 

possession  of,  prevents  statute  running,  1942. 

when  beginning  to  run  in  favour  of,  809,  816. 
recovery  of  land  or  rent,  when  barred  by,  1436,  1939. 
redemption,  right  to,  when  barred  by,  1941. 
renewal  of  writs,  time  not  extended  by,  2. 
rents,  account  of,  1489. 
residuary  legatee  cannot  set  up,  1441. 
reversionary,  where  interest  of  plaintiff  is,  1939. 
run,  when  statutes  begin  to,  1369,  1439,  1440,  1939,  1940. 
solicitor,  accoimt  against,  when  barred  by,  1103,  1109,  1112. 
specialty  debt,  1437,  1939,  1946. 
stale  demand  irrespectively  of,  1443. 
subsidence,  in  cases  of,  cause  of  action  when  arising,  584. 
surety,  when  running   against,    claiming   contribution    from 

2150. 
tacking,  effect  of,  as  to  arrears  of  interest,  1946. 
taxation  of  items  statute-barred,  306. 
tenant  for  life,  action  against,  for  failure  to  repair,  1442. 

payment  of  interest  by,  effeot  of,  1437,  1941. 
tithes,  effeot  of,  as  to  payments  in  nature  of,  1370. 
trust  for  sale,  security  by  way  of,  when  barred  by,  1154,  1941. 
trust  to  pay  debts,  effeot  of,  1442,  1443. 

Trustee  Act,  1888,  provisions  of,  [1141,  114S],  1150,  1151,  1442. 
trusts,  express,  application  of  statutes  to,  1154,  1156,  1487. 
trusts,  implied,  application  of  statutes  to,  1154. 
waste,  in  case  of,  554,  555. 
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LIMITED  OWNEES'  RESIDENCES  ACTS, 
appointment  of  gaardians  nnder,  [994]. 
improyements  under,  [1770],  1771,  1772. 

LIQUIDATED  DAMAGES, 
penalty,  or,  639. 

qnestion  of,  not  determined  on  interlocutory  appHcation,  539. 

LIQUIDATOR, 

appeal  by,  in  winding-up,  861. 

costs  of  appeal  by,  259. 

creditor's  action  by,  1418. 

discovery  by,  66,  71,  77,  880. 

liability  of,  as  trustee,  1137. 

new.  Testing  stock  in,  [1246]. 

reoeiYer,  appointed  in  substitution  for,  789. 

solicitor  of,  1078,  1084. 

LIS  PENDENS,  2111. 

order  under  Settled  Land  Acts,  registration  of,  1851. 
priority  as  affected  by  registration  of,  427. 
registration  of,  427,  2071,  2101,  2111. 

yacation  of,  [9098,  9099],  2101,  2111. 
satisfaction  of ,  [9097—9099],  2101,  2111. 

UYING.    See  Bbitbfiob. 

injunction  against  taking  possession  of,  [791]. 
presentation  of  nominee  of  infant  to,  [1018]. 
receiyer  of,  790. 

IXOTD'S  BONDS,  [9028],  2040,  2041. 

I/OAN, 

married  woman,  by,  to  husband,  921. 

I«OCAL  BOARD, 

committal  of  members  of,  747. 

execution  against,  as  to  land  held  in  trust  for  a  contributory  place,  425. 
footway,  obstruction  of,  [688]. 

injunctions  against,  as  to  sewage,  [615,  616],  617,  619,  620. 
obtained  by,  agpainst  nuisance,  622. 
promotion  of  Bill  in  Parliament,  as  to,  707,  708. 
right  of,  to  repair  public  well,  560. 
sequestration  against,  for  breach  of  injunction,  [746]. 

suspendon  of  operation  of,  622. 
sewage  works,  acquisition  of  right  of  way  for,  588,  589. 
sewers,  duty  to  keep,  bo  as  not  to  be  a  nuisance,  620. 
Bmall-pox  hospital,  right  to  establi^,  outside  district,  612. 
trespass  by,  restrained,  700. 
undertaking  by,  522. 


INVESTiaATION, 
trial  by  jury  in  case  of,  [870],  876. 

IXKXKE  KING'S  ACTS,  1539—1541. 
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LODGMENT  (OF  FUNDS),  Chap.  XVI.,  176—218. 

aoooiint,  issue  of  transcript  of,  208,  209. 

admifision  of  party,  on,  order  for,  211. 

amendment  of  orders  for,  208. 

box,  of,  [901—204],  206. 

box,  of  seourities  which  most  be  placed  in,  [901 — ^904],  212,  213. 

bringing  funds  into  Court,  mode  of,  under  S.  C.  F.  B.  1894.  .21(^213. 

cash,  of,  and  investment  thereof,  [900,  901],  206. 

certificate  of,  208. 

certificate  of  Master,  order  on,  211. 

dosing  of  bank  books,  211. 

Copjhold  Acts,  under,  210. 

Court,  in,  [200]. 

deposit  in  Court,  of  plate,  jewels,  &o.,  [901 — ^904],  212. 

description  of  person  making,  207. 

of  securities  lodged,  212. 
dividends,  receipt  of,  [901]. 
East  India  Stock,  211. 
enforcement  of  order  for,  211. 
foreign  bonds,  of,  213. 
gfuardians*  balances,  of,  [207]. 
interest,  lodgment  with,  [900,  906]. 

accumulation  of,  207* 
investment,  order  for,  [900,  901],  207. 
jewels,  of,  [901—904]. 
Lands  Clauses  Act,  under,  210. 
lunacy,  orders  in,  209,  210. 
money  raised  by  mortgage,  [907]. 
negotiable  securities,  of,  [901],  204. 
notice,  of  funds  not  to  be  dealt  with,  without,  207. 
orders  for,  regfulations  as  to,  207,  208. 
Paymaster-General,  office,  duties,  and  powers  of,  207,  208. 

copies  to  be  sent  to,  208. 
plate,  of,  204. 

purchase-money,  of,  with  interest,  [906]. 
registrar,  order  when  to  be  drawn  up  by,  207,  208. 
request  for,  210. 
schedules,  forms  of,  [909,  904,  906,  907]. 

mode  of  transmitting,  to  Paymaster,  208. 
rules  as  to,  207,  208. 
specimen  forms  of,  [226,  297,  980]. 
to  be  referred  to  in  order,  207. 
securities,  of,  [201],  204. 

delivery  of,  out  of  Court,  212. 
separate  accotmt,  to,  order  necessary  for,  210. 
suspense  account,  of  amount  paid  to,  [906]. 
time,  after  expiration  of,  210. 
time  for  making,  213. 

not  to  be  extended  by  amendment,  192. 
time  to  time,  from,  [901,  906]. 
Trustee  Act,  under,  210,  211. 
voluntary,  in  Court,  [900]. 
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LONDON  AGENT, 
lien  of,  1085,  1097. 
relationB  between,  and  country  solicitor,  271,  283,  299,  303,  1075,  1079.   See 

SoLicrroB. 
serrice  on,  363. 

LORD  CHANCELLOR, 

consent  of,  to  transfer  of  cause,  [888],  828. 
Tisitatorial  jnrisdiction  of,  1293. 

LOBD  HAYOB'S  COUBT.    See  Mayor's  Coubt. 

LOBD  OF  MANOB.    See  Hanob. 

LORDS,  HOUSE  OF, 

order  of,  made  order  of  Court,  [882],  883. 

stay  of  proceedings  pending  appeal  to,  [878],  881,  882. 

LOST  INSTBUMENT,  [2295—2297],  2298—2300. 
costs  occasioned  by  loss  of,  2299,  2300. 
declaration  in  terms  of  Master's  certificate,  and  direction  for  execution  of 

settlement  accordingly,  [2298]. 
draft,  terms  of  instrument  estabUsbed  from^  [2295]. 
eyidence  of  contents  of,  2298,  2299. 
indemnity  in  respect  of,  1948,  1950,  [2296],  2297—2299. 
inquiry  as  to  loss  of  deeds,  [2296]. 

as  to  terms  of  lost  deed,  [2295]. 
redemption,  inquiry  in  action  for,  [2296]. 

further  order,  and  indemnity  to  be  giren,  [2296]. 

right  to  relief  in  respect  of  lost  deeds,  2298. 
relief  in  respect  of,  2298. 
stamped,  presumed  to  haye  been,  158,  2299. 
will  found  after  administration,  judgment  under  prior  will,  [2297]. 

XjUNACY, 

appellate  jurisdiction  in,  210. 

husband  or  wife,  of,  effect  of,  937. 

inspection  of  documents  in,  71,  75. 

jurisdiction  in,  1258. 

maflter  in,  order  of,  as  to  funds  in  Court,  209. 

orders,  &o.  in,  as  to  funds  in  Court,  209,  210. 

in  Lunacy  and  Chancery,  209. 
partner,  of,  effect  of,  2178,  [2185]. 
0top  order  on  funds  in,  209,  210. 
transfer  of  funds  to  account  in,  209. 

I^-CTN-ATIC, 

a43mimBtration  of  estate  of,  1418. 
iKZinuity  purchased  in  name  of,  [1680],  1636. 
^Csylums  Act,  1853,  proyisions  of,  &c.,  1070. 
Ij^^nkruptcy  of ,  117. 

olxATging  order  on  funds  standing  to  credit  of,  481,  484. 
ooxxunittee  of,  ordered  to  make  afBdayit  of  documents,  53. 
oozuBent  by  committee  of,  975. 
cxyxx^ersion  of  property  of,  1027,  1622. 
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LUNATIC— <wifw««?. 

dealings  with  estate  of,  1027—1029. 
deed  by,  issue  as  to,  379. 
estate  tail  of,  barrmg,  1786,  1787. 
exchange,  &c.  of  land  of,  1028. 
forecLosure  of  estate  of,  1952,  1953. 

Government  annnity,  purchase  of,  in  name  of,  [1680],  1636. 
£^Qardian  ad  litem  to,  appointment  of,  [971,  978]. 
in  camera,  case  affeting,  heard,  148. 
insolvent,  maintenance  of,  1029. 
investment  of  property  of,  235. 
Lnnaoy  Act,  sales  of  lands  under,  1028. 
maintenance  of,  application  of  fund  for,  1195. 
notwithstanding  oharg^g  order,  484. 
priority  of  sums  expended  for,  1029,  1070. 
married  woman,  maintenance  and  management  of  property  oft  937. 
mines  belonging  to,  surplus  proceeds  of  sale  of,  1029. 
mortgage  of  estate  of,  1028,  1952,  1953. 
reconveyance,  1952,  1953. 
repairs,  for,  1028. 
neoessaries,  proof  for,  against  estate  of,  1434. 
partition  action,  in,  declared  trustee,  1891. 

by  lunatic,  1877. 
partner,  judgment  in  action  against,  [8186]. 

pauper,  funds  in  Court  belonging  to,  applied  for  his  support,  [1068^  \^^ 
1195. 
enactments  as  to,  1070,  1071. 

friends  of,  entitied  to  be  recouped  in  preference  to  oountj,  1070* 
guardians  of  poor,  reimbursement  of  expenses  to,  1070, 1071. 
resident  out  of  jurisdiction,  1069,  1070. 
plaintiff,  decease  of,  118. 
portion  of,  direction  for  raising,  [1788]. 
proof  against  estate  of,  1434. 

protector  of  settiement,  proceedings  where  lunatic  is,  1786, 1787. 
sale  of  land  of,  1027,  1028. 
service  on,  12. 
Settied  Land  Acts,  exercise  of  powers  under,  on  behalf  of,  1821—1^ 

1832. 
solicitor  liable  for  improper  proceedings  on  behalf  of,  [1106]. 
special  cases,  concurrence  in,  368. 

Trustee  Acts,  appointment  of  new  trustee  under,  1223,  1228,  126^1^ 
costs  of  reconveyance  or  petition  under,  where  mortgagee  \saaSk,  1^ 

1261. 
infant,  where  lunatic  is,  1247,  1260. 
order  under,  when  to  be  in  Lunacy  as  well  as  Chanoery,  IS21,122&> 

1259,  1260. 
service  of  petition  for  vesting  order  under,  1256. 
trustee  or  mortgag^ee,  vesting  lands,  &o.  of,  1247,  1268 — 1260. 
Trustee  Belief  Acts,  payment  out  of  Court  under,  1190 — 1198. 


MAGAZINE, 

copyright  in,  681. 
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MAINTENANCE, 

adult,  of,  inquiry  as  to,  [1086]. 

allowanoes  to  trustees  in  respect  of,  1011. 

dividends  applied  for,  [217,  218]. 

infant,  of,  1002—1014.     Se$  Infaitt. 

interest  by  way  of,  legacy  when  carrying,  1511. 

lunacy,  orders  in,  209. 

lunatic  wife,  of,  937. 

nwi  compos f  of,  990,  1009. 

panper  lunatic,  of,  [1068,  1069],  1070,  1071. 

portion,  out  of  income  of,  [1781],  1736. 

rents  applied  for,  account  of,  [998].  < 

MANAGEMENT, 

infant,  of  property  of,  [1016—1088],  1023—1027. 

internal,  of  company,  not  interfered  with,  710,  717. 

internal,  of  partnership,  not  interfered  with,  320,  696,  697,  2179. 

powers  of,  inserted  in  settlement,  [1721]. 

settled  estates,  of,  inquiries  as  to,  [1761,  1765,  1778]. 

MANAGEMENT  OF  PROPERTY, 
Chambers,  application  in,  as  to,  320. 

infant,  of,  orders  relating  to,  [1015—1088],  1016—1029.    8e0  Ihtamt. 
trustees,  by,  1177—1188.    See  Tbustbb. 

MANAGER.    AndseeAamrr;  Rboeiysb. 

acoount  by  or  against  managing  agent,  [1878],  1375,  1376. 

agreement  to  employ,  specifically  enforced,  [8288]. 

borrow  money,  authorized  to,  [778],  781,  789. 

business,  of,  [758,  769,  760,  766],  781,  783,  784,  787. 

ooUierifis,  of,  [764,  765],  769,  781,  787,  788. 

debenture-holders*  action,  appointed  in,  [768,  770],  781,  787—789,  808. 

debts,  directed  to  pay,  [758,  754,  769,  760,  764]. 

&nn,  of,  768. 

hotel,  of,  763,  [756]. 

indenmity  to,  against  liability  under  contracts,  [771],  776. 

interim,  with  limited  power  to  contract  liabilities,  [761]. 

limited  period,  to  act  for,  [758,  754,  769],  781,  788. 
enlargement  of,  [757],  768,  781. 

mines,  of,  [764]. 

names  of  partners,  with  liberty  to  make  use  of,  764. 

partnership  busmess,  of,  [758,  758,  760,  768],  781,  786. 
allowance  to,  2182,  [8184—8186],  2190,  [2201]. 

partnership,  of,  account  of  salary  of,  [582]. 

personal  liability  of,  808. 

public-house,  of,  [766,  756]. 

railway,  of,  appointed,  433,  [769,  770],  789. 

reoeiTer  usually  appointed  to  act  as,  781. 

xemuneration  of,  priority  of,  789. 

salaried,  action  by,  for  account,  1376. 

security  in  jeopardy,  to  protect,  781,  787. 

ship's  machinery,  of,  773. 

solidtors*  partnership  busmess,  to  wind  up,  [768],  787. 

sub-manager,  with  liberty  to  appoint,  [765,  756]. 

^testator's  mines  and  realty,  of,  [767]. 

-tramway  company,  of,  788. 
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UANAGER—eontinued. 

unpaid  yendor,  appointed  at  instance  of,  787. 
West  Indian  estates,  of,  [811],  812—814. 
when  appointed  by  Ck>nTt,  781  et  aeq, 

ICANAGING  CLERK, 

solicitor,  of,  anthoxity  of,  1078. 

appeal  from  order  refusing,  854,  876. 
arbitrators,  to  appoint,  415. 
motion  for,  392. 

MANDATORY  INJUNCTION,  528,  629,  [665].    Set  IwOTcnoi. 

MANOR, 

custom  of,  form  of  issae  to  ascertain,  [882].    8se  Cusicac. 

inolosnre  of  waste  of,  restrained,  [698],  601. 

infant,  of,  order  to  appoint  steward  of,  [787]. 

lord,  right  of,  as  to  minerals,  583. 

partition  of,  1872,  1888. 

receiyer  of,  to  hold  courts  and  account  for  fines,  [768]. 

sale  of,  right  to  fines  receiyed  up  to  time  of  completion,  2252. 

MANSION-HOUSE, 

directions  to  let,  with  fomiture,  [1016]. 

expenditure  on  furniture  for,  directed,  [1018]. 

infant,  of,  allowance  and  directions  as  to,  1011,  [1016],  1017. 

lease  of,  under  Settled  Land  Acts,  [1880],  1838. 

leaye  for  tenant  for  life  to  occupy,  [1761]. 

remoyal  of,  restrained,  550,  551. 

repairs  and  buildings  of,  [1766,  1762],  1766,  [1770],  1771. 

sale  of,  under  Settled  Land  Acts,  [1888,  1884],  1838. 

yalue  of,  inquiry  as  to,  [962]. 

MANUFACTORY, 

what  is,  under  Lands  Clauses  Act,  2415,  2416. 

MANUFAOTURINa  WORKS, 

pollution  of  stream  by,  restrained,  [618],  622. 

MAP, 

discoyery,  85. 

injunction  to  enforce  copyright  in,  681. 

tithe  commutation,  eyidence  by,  1894. 

MARINE  INSURANCE.    And  see  IssuRkscE, 

assignee  of  marine  policy  may  sue  in  own  name,  604. 

discoyery  in  actions  as  to,  75. 

mutual  association,  judgment  for  contribution  between  oo^eaxtA^  [B«- 

partnership  for,  yalidity  of,  2163. 

MARKET,  602—604. 

disturbance  of,  603. 

g^rant  of,  construction  of,  603,  604. 

injunction  against  establishing,  [602],  603. 

against  interference  with  erection  of  weig^iing  maduBP.  ^j 
604. 

balance  of  conyenience,  consideration  of,  603. 

price  of  stocks,  how  ascertained,  244. 
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HAHESMAN, 

afiadaTit,  bj,  109. 

UABRIAGE, 

aztioles,  1713  et  uq.    See  SBTTLEaozNT. 
certificate  of,  154,  156.    See  Etcdbncb. 

forgeiy  of,  xepayment  by  sapposed  lawful  children,  [2800]. 

forms  of  entering,  in  orders,  [146]. 
consideration,  what  children  are  within,  1697. 
date  of,  inquiry  as  to,  [056]. 
deceased  wife's  sister,  with,  1651. 

domicile,  law  of,  as  affecting,  [1579],  1585,  1586,  1651.    See  DomoiLE. 
eridenoe  of,  152. 

infant,  of,  [905,  1049—1058],  1059  et  eeq.    See  Infast  ;  WlBD  OF  Coubt. 
isme  as  to,  383. 

no  abatement  by,  where  cause  of  action  sorvi^es,  888. 
restraint  of,  1606,  1607. 
settlement,  1694 — 1852.     See  Settlbkeztt. 
testator,  of,  inquiry  as  to,  [1568]. 
Told,  declared,  and  property  Tested  in  Crown,  [1648]. 
ward  of  Court,  of,  [1049—1058],  1059—1062.    See  Wasd  of  Coubt. 

contempt  by,  465,  474. 

KABRIAGE  ACTS  (4  G.  IV.  c.  76,  and  19  &  20  Y.  o.  119),  1063,  1064. 
proceedings  under,  [1063],  1064. 
maiiiage  sanctioned,  [1063]. 

previous  inquiry  as  to  fitness  of,  where  father  non  eompos,  [1068]. 
penalties  under,  1063,  1064. 

JCABIUAGE  SETTLEMENT.    ^S^  Settleicent. 

ICABRIED  WOMAN,  Csap.  XXXVH.,  885—970. 

abatement  of  action  by  maiiiage,  none  if  the  interest  surriyes,  115,  888. 
aoknowledgment  of  debt  by,  does  nof  keep  action  aliye  against  husband, 

895. 
aoknowledgment  of  deed  by,  how  taken,  935. 

declaration  that  married  woman  trustee  cannot  conyey  without,  [012]. 

when  necessary,  903,  904,  935,  936. 
acquiescence  by,  in  breach  of  trust,  1157. 
actions  by  and  against,  888  et  teq, 

under  Married  Women's  Property  Act,  1870.  .890. 

under  Married  Women's  Property  Act,  1882.  .887  et  eeq, 
administration  of  estate  of,  926,  1424. 
administratrix,  payment  out  to,  936,  937. 

retainer  by,  of  money  advanced  to  husband,  921. 
admission,  not  bound  by,  when  restrained  from  anticipation,  909. 
adultery  of,  bar  to  dower,  958,  961. 

to  equity  to  settlement,  953,  954. 

not  to  jointure,  961. 

separation  deed,  when  avoided  by,  965. 
adTancement,  power  of,  exercised  in  favour  of  husband,  905. 
tfdfidavit  as  to  documents  by  husband  and  wife,  73. 

of  no  settlement  on  marriage  of,  [927],  932,  937,  938. 
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after-acquired  property  of,  when  bound  by  oovenant,  904,  909. 

-when  bound  by  judgment,  891,  893. 
alimony  to,  inalienable  character  of,  968. 

restitntion  of  oonjug^  rights,  in  action  for,  970. 

right  to,  not  prednded  by  separation  deed,  965. 

savings  out  of,  are  separate  estate,  904. 
annuity  to,  until  alienation,  1631. 

purchase  of,  [1629, 1631]. 

out  of  corpus,  notwithstanding  restraint  on  antictpation.  [906]. 
antenuptial  debt  of,  liability  in  respect  of,  [886],  891—893,  903,  918^  919. 

judgment  enforcing,  against  separate  estate,  [896],  899. 

judgment  for,  is  personal,  892. 

liability  of  husband  for,  894,  896,  918,  919. 

mortgage  of  wife*s  estate  for,  921. 
anticipation  by,  restraint  on,   effect  of,  909—911,  919,  920.    &*  xnft*, 

«  RSSTBAINT  ON  AlinOIFATION." 

appeal  by,  costs  of,  889. 

security  for  costs  of,  ordered  to  give,  876. 
attachment  of,  for  disobedience  to  order,  892. 
attachment  of  debt  owing  to,  889,  893,  920. 
authority  of,  to  pledge  husband's  credit,  922,  923. 
bankrupt,  when  liable  to  be  made,  893,  916,  917. 
bare  trustee  may  convey  B/Afeme  sole,  904. 

breach  of  trust  by,  liability  of  separate  estate  for,  902,  903,  910, 923, 113^ 
1139. 

liability  of  husband  for,  923. 
business,  carrying  on,  separately  from  her  husband,  900,  913,  916,91?, 

923. 
capacity  of,  to  enter  into  contract,  915,  916. 
caveat,  entering,  does  not  institute  proceedings,  889. 
charge  on  separate  estate  of,  declared,  [896 — 898]. 

ordered,  notwithstanding  restraint  on  anticipation,  [907,  908]. 
chose  in  action  of,  949  et  seq, 

equity  to  a  settlement  out  of,  949. 

reduction  into  possession,  what  is,  953. 

reversionary,  alienation  of,  934,  935. 
commission  to  examine,  [928,  980,  981],  933,  934. 
committal,  judgment  against,  not  enforceable  by,  893. 
compromise  by,  order  for  examination  as  to,  931. 

binding  on  reversionary  interest,  934. 

effect  of,  920,  934. 
confirmation  by,  after  majority,  of  covenant  entered  into  when  infaat  Tu 
consent  of,  to  payments  to  husband,  [927 — 881],  932. 

when  dispensed  with,  933. 
contracts  between  husband  and  wife,  920,  921 . 
contracts  by,  binding  on  separate  estate,  901,  916. 

enforcement  of,  890,  891,  935. 

under  Married  Women's  Property  Act,  1882.  .887,  890,  916. 

under  Married  Women's  Property  Act,  1893.  .891. 
contributory,  liable  as,  891. 

liability  of  husband  of,  894. 
conversion  of  property  of,  936. 


Vol.  L  tnds  mth  p.  884 ;   Vol  U,  iPith  p.  1891. 
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ooets,  charge  of,  on  property  recovered,  1094. 

interest  of  married  woman  chargfed  with  tnuteee'  costs,  notwithstanding 

restraint,  [886]. 
liability  of  next  friend  for,  889. 
liberty  to  apply  for  payment  of,  out  of  property  subject  to  restraint  on 

anticipation,  [886]. 
order  to  tax,  may  be  obtained  by,  273. 
reooyered  by,  are  separate  property,  887,  888. 
security  for,  when  required  from  married  woman  or  next  friend,  30, 

133,  889. 
separate  property  when  available  to  answer,  488,  [886],  889,  901,  902. 
counsel,  certificate  of,  that  settlement  does  not  include  the  fund,  928,  932, 

938. 
counterclaim  by,  costs  of,  890. 

County  Crourt,  in,  examination  and  consent,  how  taken,  933. 
credit  of  husband,  authority  to  pledge,  922,  923. 
curtesy  of  husband,  905,  915,  927. 
damages  recovered  by,  are  separate  property,  887,  888,  917. 

when  attachable,  889. 
debt  or  engagfement  of,  separate  property  when  bound  by,  893,  894,  916, 

917. 
default  of  appearance  or  defence  by,  893. 
defendant,  890  et  geq. 

delivery  of  possession  of  house,  &c.  to,  for  separate  use,  [962]. 
deserted  wife,  authority  of,  to  pledge  husband's  credit,  923. 
equity  of,  to  settlement,  [940],  952. 
maintenance  of,  954. 
order  for  payment  to,  929,  936. 
property  of,  treated  as  separate,  936. 
devastavit  by,  892. 

"  discovert,"  when,  within  Statute  of  Limitations,  888. 
disentailing  deed  by,  [081]. 
dismissal  of  action  by,  [886],  889,  890. 
dissolution  of  marriage,  effect  of,  on  marriage  settlement,  967,  968. 

on  separation  deed,  966. 
dividends  paid  to,  [216,  217]. 

Divorce  Court,  power  of,  to  alter  marriage  settlements,  967»  968. 
divoroed  wife,  action  against,  in  maiden  name,  891. 
allowance  to,  dum  casta,  968. 
order  for  payment  to,  929,  936. 
savings  by,  out  of  alimony,  904. 
status  of,  969,  970. 
aomicile  of,  [1570],  1585,  1586. 

effect  of,  on  equity  to  settlement,  953.    And  see  Doxxcilb. 
3awer  of,  955—960.    See  Dowkb. 

extinguishment  of,  by  concurrence  in  mortgage,  922. 
earnings  of,  890,  917,  936. 

election  by,  to  take  land  money  as  land,  [080,  081],  938. 
acts  evidencing,  904. 

as  to  real  estate,  acknowledgment  of  deed  not  necessary,  904. 
between  will  and  dower,  960,  [1647],  1593. 
to  take  property  as  land  or  money,  904,  933,  936. 
to  take  under  or  against  instrument,  904,  910,  1592,  1598. 
engagement  of,  separate  estate  when  bound  by,  901,  902. 

Rpferenees  to  the  Forms  are  printed  thun  [466]. 
in.  8  S 
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entireties,  husband  and  wife  taking  bj,  915,  050,  970. 
equitable  assets,  separate  estate  of,  dealt  with  as,  1423, 1424. 
eqTLity  of,  to  a  settlement,  938—954. 
adultery  of  wife  a  bar  to,  953,  954. 

of  husband,  effect  of,  954. 
amount  settled  on  wife,  950,  954. 
assignees  of  husband,  as  against,  [941]. 

distinction  between  husband's  asmgnrnflnt  of  life  otote  nd  d 
absolute  interest,  952. 
assignment  by  wife  by  deed  acknowledged,  defeated  by,  934. 
attaches  only  to  proi>erty  to  which  husband  entitiedyurf  mcriti,  950. 

not  confined  to  personal  estate,  951. 
bankruptcy  or  insolyenoy  of  husband,  on,  [941]. 
Chambers,  order  in,  as  to,  [939].  • 

children,  rights  of,  951,  952. 
choses  in  aetion,  as  to,  949,  953. 
curtesy  of  husband  not  interfered  with,  949. 
deserted  wife,  [940]. 
dies  with  her,  952. 

discretion  of  Court  as  to  enforcing,  950,  954. 
divoroe  of  wife  before  judgment,  effect  of,  952. 
foreign  domicile,  when  it  attaches  in  case  of,  953. 
form  of  settlement,  [988—948],  949,  951. 
fraud  by  wife,  effect  of,  902. 
husband's  debt  to  testator,  as  against,  950. 
incumbrancers  of  husband,  as  against,  [940],  952,  953. 
inquiry  as  to  settlement,  [940]. 
life  estate  of  wife,  of,  950,  952. 
limitation  to  children,  form  of,  941,  949. 
maintenance,  &c.,  clauses  unnecessaiy,  947. 
Married  Women's  Property  Acts,  how  adSected  by,  949. 
misconduct  of  wife,  effect  of,  953,  954. 

of  husband,  952,  954. 
mifitrepresentation  by  wife,  effect  of,  902. 
nature  of,  949. 
order  for  settlement  where  desired  on  examination,  [988,  8S8]. 

for  settlement  by  declaration  without  deed,  [948—9171. 

further  order  in  Chambers,  [939]. 

payment  and  lodgment  schedules,  [988,  940,  944    9tt]. 

where  annual  sum  paid  to  wife  out  of  income  and  otpibii,  |W.* 
951. 

where  husband  bankrupt,  [941]. 

where  husband  claimed  no  i>art,  [945]. 
order  on  joint  petition  for  payment  to  husband,  defflatftd  by,  9H* 
property  subject  to,  950,  951. 
release  of,  by  deed  acknowledged,  934,  968. 
re-settlement  after  husband's  bankruptcy  or  disappeanmoe,  941 
restraint  against  anticipation,  inserted  in  seUIemeat,  [945]«  94S. 
reyersionary  fund,  of,  950. 
separation  from  husband,  effect  of,  954. 
small  fund,  whole  of,  settled,  954. 
sums  under  200^.,  of,  954. 
ultimate  limitation,  form  of,  [941],  949,  951. 

Vol  I.  ends  mthp,  884 ;  Vol  II.  witM  p,  1894. 
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equity  of,  to  a  lettleme&t— (wt/i>ti/^. 

waiTer  of,  defeats  right  of  children,  961,  952. 

after  reference  to  approve  settlement,  effect  of,  952. 
ward  of  Court,  by,  not  allowed,  933. 
where  infant  wife  not  a  ward  of  Court,  952. 
whole  fund  settled  in  special  cases,  952,  954. 
estoppel,  not  bound  by,  when  restrained  from  anticipation,  909. 
oxanunatioii  of^  amount  of  fund  must  be  ascertained,  932. 
in  Chambers,  [928]. 
in  County  Court,  933. 
order  for,  by  Commissioners,  [928,  980],  933. 

as  to  money  arising  from  land  subject  to  entail,  [981], 
as  to  post-nuptial  settlement,  [980]. 

as  to  reinvestment  of  fund  in  land,  or  electing  to  take  it  as  money, 
[981]. 
recital  of,  in  orders,  [927,  930,  988]. 
required,  before  ordering  payment  to  husband,  932. 

or  to  wife  on  her  separate  receipt,  932. 
restraint  on  anticipation,  on  removal  of,  by  order  of  Court,  [906],  911. 
under  Settled  Estates  Act,  936. 
when  dispensed  with,  938. 
where  wife  resident  abroad,  934. 
execution  against  property  of,  488,  894. 

equitable,  by  appointment  of  receiver,  894. 
executor  of,  has  no  right  of  retainer  as  against  separate  estate,  926. 
ozoeutrix,  may  act  as,  923. 

devastavit  by,  892,  923,  924. 
payment  out  of  Court  to,  936,  937. 
restrained  from  dealing  with  estate,  732. 
will  by,  926. 
ftm0  sole,  has  capacity  of,  qua  separate  property,  901. 
Fines  and  Recoveries  Act,  acknowledgment  under,  934,  935. 
order  empowering  wife  to  convey,  935. 
where  husband  lunatic,  937. 
foredoeure,  judgment  for,  against,  922. 
fraud  by,  902,  909,  934,  953. 
furniture  supplied  to,  settiement  of,  directed,  [906]. 
further  consideration,  order  on,  for  payment  to,  932. 
garnishee  proceedings  against,  488,  889,  893. 
general  engagements  of,  901,  902.    v.  inf.  separate  property, 
gift  to,  by  husband  or  stranger,  900,  920,  921. 
I^yemment  annuity  for,  direction  for  investment  on,  [908]. 
guardian,  should  not  be  appointed  sole,  998. 
lioiel  keepers,  right  of,  to  lien  as  against,  901. 
liusband,  agreements  by  wife  with,  920,  931. 
bankruptcy  of,  effect  of,  908. 
oonourrenoe  of,  in  deed,  dispensed  with,  935,  936. 
debts,  contracts,  &c.,  of  wife,  when  liable  to  be  sued  for,  919,  922,  923. 
debts  of,  restraint  on  anticipation  removed,  with  view  to  payment  of, 

[908]. 
gifts  by,  to  wife,  900. 
rights  of  wife  against,  905. 
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huBband — continued, 

Bummary  deciaioiifl  of  qaeetions  between  hiulxmd  and  wife)  895, 91),  9li 

tort  of  wife  independently  of  contract,  liable  for,  894. 

when  a  proper  or  neceasary  i>arty,  SSl^  892. 

wife,  when  liable  to  be  sued  by,  891,  920,  921. 
when  competent  to  sue,  887,  888. 
when  competent  to  sne  without  joining,  887,  888. 
indemnify  trustee,  when  liable  to,  902,  910. 
infant,  consent  of,  not  taken,  933,  952. 

management  of  estate  of,  1027. 

ratification  or  confirmation  by,  901. 
injunction  against  interference  by  husband,  905. 
injunction  not  granted  against,  to  restrain  dealing  with  propettj,  jmM 

lite,  891,  902. 
inquiry  as  to  property  of,  on  dissolution  of  mazriage,  968. 
instituting  proceedings,  liable  for  costs,  notwithstanding  reBtnisi  a  oA' 

oipation,  [886],  889. 
inyestment  by,  of  husband's  moneys  without  his  consent,  918. 
joint  contractor,  judgment  against,  893,  894. 
joint  tenancy  of,  916,  950. 

seyerance  of,  953. 
Jointure,  bar  of  dower  by,  960. 

confirmed,  deeds  to  be  produced,  [960]. 

deliyery  of  deeds,  961. 

directed  to  be  made  good,  account  of  rents,  [960]. 

not  forfeited  by  adultery,  961. 

Buooeasion  duty  on  cesser  of,  in  case  of  sale  under  power,  961. 
judgment  against,  [885],  890,  892. 

default,  by,  893. 

effect  of,  893,  894. 

enforcement  of,  488,  894. 

by  attachment  of  debt,  889. 

Jointly  liable,  effect  of,  893,  894. 

jointly  with  husband,  893. 

married  after  1870,  and  before  1883. ,  [886]. 

separate  estate,  establishing  claims  against,  [996,  997]. 
judgment  debt  incurred  by,  under  former  coyertnre,  892. 
judicial  separation,  dealings  with  wife's  reyersionary  interest  after,  [Ml]. 

effect  of,  on  marriage  settlement,  967,  968. 

on  right  to  custody  or  guardianship  of  children,  1001,  1043. 

light  to  alimony  not  precluded  by,  965. 
leases  to  or  by,  renewal  or  grant  of,  under  1  WilL  IV.  o.  65.  •  1031, 19^. 
legacy  by,  under  power  of  appointment,  bears  interest^  1511. 
legacy  to,  payment  of,  [1474],  1509,  1510. 

life  estate  charged,  notwithstanding  restraint  on  anticipation,  [907]. 
Lunitations,  Statutes  of,  when  running  against,  888. 

when  in  fayour  of,  891,  902. 

when  ayailable  by  husband,  895,  905,  921. 
loan  by,  to  husband,  921. 
lunacy  of  husband  or  wife,  937. 

authority  of  wife  to  pledge  credit  of  lunatic  husband ,  937. 

j  orisdictionto  pass  wife's  legal  estateuuderFlnesandBeooTanes  Act's? 
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maintenance  of,  when  of  nnsonnd  mind,  937. 
misrepreBentation  by,  effect  of,  902,  909,  934. 

mortgage,  authorized  to  oononr  in,  notwithstanding  restraint  on  anticipa- 
tion, [907]. 
mortgagee,  can  oonvey  without  deed  acknowledged,  904,  924. 
mortgages  of  estate  of,  910,  921,  922,  1947. 
neoefisaries  for,  liability  of  hnsband  for,  922,  923,  937. 
next  friend,  incapable  to  act  as,  889,  975. 
next  friend  of,  duty  of,  to  produce  his  authority,  889. 

costs,  where  married  woman  sues  by,  888. 
security  for,  888,  889. 

liability  of,  for  costs,  888,  889. 

when  necessary,  889. 
no  settlement,  affidavit  of,  [927],  932,  937,  938. 
originating  summons  by,  description  of  plaintiff,  888. 
paraphernalia  of,  900,  921. 
parties  to  action  by,  or  against,  887 — 890. 

partition  action,  request  by  married  woman  for  sale  in,  936,  1877. 
partnership,  right  to  sue  in  respect  of  interest  in,  888. 
payment  and  transfer  of  fand  of,  927  ^  seq, 

divorced  woman,  929,  936. 

hearing,  ordered  at,  932. 

husband,  to,  where  no  settlement,  [907],  932. 
on  application  in  Chambers,  [928]. 
where  settlement  not  affectiDg  fund,  [927]. 
wife  electing  to  take  as  money,  [980,  981]. 

protection  order,  to  woman  who  has  obtained,  [929],  936,  938. 

receipt,  on  her  separate,  933,  936,  987. 

separate  examination  of  wife  when  necessaiy,  932,  933. 

wife,  to,  as  administratrix  or  executrix,  936,  937. 
for  her  separate  use,  [929],  932,  933. 
payment  of  diyidends  to,  [215,  217]. 

not  in  her  own  right,  [221]. 

to  husband  and  wife  successiyely,  [216],  234. 

to  husband  where  wife  non  compote  937. 
petition  by,  costs  of,  890. 

husband  not  to  be  joined,  888. 
plaintiff,  costs  of,  889. 

description  of,  888. 

judgment  dismissing  action  by,  [886],  890. 

receiyer  appointed  to  enforce  payment  of  costs  by,  [887]. 

right  of  action  by,  888,  889. 
plaintiff  or  defendant,  885  et  seq. 
policy,  appointment  of  trustees  of  money  receivable  under,  [912]. 

for  benefit  of  wife  under  Married  Women's  Property  Acts,  914,  918. 

removal  of  rcHtraint  on  anticipation,  effected  on  occasion  of,  [908]. 
post-nuptial  settlement,  examined  as  to,  [980]. 
power,  general,  cannot  exercise,  so  as  to  defeat  creditors,  902. 

property  appointed  under,  available  as  assets,  902. 

property  distinguished  from,  916. 

will  in  execution  of,  925,  926. 
privilege,  need  not  answer  questions  criminating  husband,  94. 
probate  of  will  of,  926. 
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jyC ARRIED  ^OyUL^— continued, 

protection  order,  having  obtained,  actions  bj  and  agaiofii,  936. 
receipt  of,  a  valid  discbarge,  936. 
transfer  or  payment  to,  [029],  936,  938. 
treated  as  feme  sole,  936,  967. 
wiU  of,  926,  965. 
protector  of  settlement,  entitled  for  separate  nse  is,  1787. 
ratification  bj,  of  contract  on  majority,  901. 
real  estate  of,  disposition  of,  by  deed  acknowledged,  903,  904, 915, 9M. 
receiver  of  separate  property  of,  786,  786,  795,  902. 
redemption  action  by,  922. 

representation,  when  bound  to  make  good,  902,  909. 
request  by,  for  sale  tmder  Partition  Act,  936,  1877. 
restitution  of  conjugal  rights,  decree  for,  970. 
restrained  from  anticipation,  payment  of  dividends  to,  [817]- 
restraint  on  anticipation  by,  [905—908],  909 — 911. 
absolute  interest,  affecting,  909. 

arrears  of  income  subject  to,  bound  by  judgment,  893,  909. 

retained  to  answer  costs,  488. 
breach  of  trust,  property  impounded  to  answer,  notwitbstandiBg,  ^% 

1138,  1139. 
charging  order  on  dividends  subject  to,  484. 
costs,  orders  enforcing  payment  of,  notwithstanding  lestnin^  [M]' 
costs,  separate  property  available  to  answer,  889. 
duration  of,  910,  911. 

election,  not  binding  on  property  subject  to,  904,  910. 
inalienable  character  of  property  subject  to,  909 — 911,  919,  9S0. 
income  subject  to,  when  bound  by  judgment,  893. 
judgment  limiting  execution  against  property  not  sobject  to,  [Ml, 

886],  892. 
judicial  separation  or  protection  order,  how  afitected  by,  967. 
marshalling,  indirectly  defeated  by,  2092. 
payment  of  dividends  to  feme  subject  to,  [817]. 
remoteness,  when  void  for,  911. 
removal  of,  by  orders  of  Court,  under  Conveyancing  Act^  1881,  fc  3*- 

[906—908],  911. 
revives  on  subsequent  marriage,  910. 
settlement,  when  inserted  by  Court  in,  1725. 
solicitor's  lien  notwithstanding,  1097. 

validity  of,  under  Married  Women's  Fftperty  Aot,  1882.  .919,  tit- 
words  creating,  909. 
reversionary  property  of,  disposition  of,  934,  935. 
dealing  with,  after  judicial  separation,  [986]. 
execution  against,  894. 
inaHonable  character  of,  934. 
restraint  on  anticipation,  affected  by,  909. 
savings  of,  when  separate  estate,  904,  905. 
security  for  costs  by,  30,  133. 
when  required,  875,  888. 
separate  estate  or  property  of,  896—927. 
account  of,  [896]. 
accruer  of  title  to,  917. 

acknowledgment  of  deed  of  oonveyanoe  of,  903. 
actions  by  and  against,  in  respeet  of,  887  et  $eq. 

Vol,  I,  ends  with  p.  884;   Vol.  II.  with  p.  1894. 
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MARRTET)  yfOHHAHil^eontinued. 

•eparate  estate  or  property  ot^eonthtusd, 
adjudication  in  bankruptcy  against,  903. 
advancement  to  husband  out  of,  905. 
annuitant,  1635. 

ante-nuptial  debts,  when  liable  for,  891,  892,  903,  918. 
bond  of  married  woman  enforced,  899. 

busineas,  carrying  on  separately  from  husband,  900,  913,  916,  917. 
charge  on,  after  husband's  bankruptcy,  of  ante-nuptial  debts,  [896]. 
chum  by  creditor  against,  established,  [896]. 
contracts  binding  on,  887,  8S8,  893,  894,  916,  917. 
costs,  ayailable  to  answer,  889,  894,  902. 

costs  declared  a  charge  on,  without  prejudice  to  rights  of  trustee,  [898]. 
covenant  to  settle  after-acquired  property  when  binding  on,  909. 
curtesy  of  husband  attaches  to,  905. 
debts  charged  against,  [896,  897]. 
duration  of  separate  use,  900. 

earnings  of  separate  business  by  wife,  900,  913,  916,  917. 
election  binding  on,  where  not  restrained,  905,  909,  910. 
equitable  assets,  is,  926,  1423,  1424. 
equitable  fee  simple,  power  of  disposition  by  deed,  903. 
gift  by  husband  to  wife,  900. 
gift  oyer  to  surriTors,  separate  use  attaches  to,  901. 
improvements  of,  by  husband,  905. 
injunction  to  prevent  dealing  with,  not  granted,  891. 
inquiry  of  what  consisting,  [897,  899]. 
intention  of  feme  to  bind,  when  inferred,  901. 
judgment  establishing  claim  against,  [896]. 
judgment  limiting  execution  against,  [886,  886],  892. 
liability  of,  for  debts  and  engagements,  893. 

devastant,  for,  923. 

frauds,  for,  901,  902,  909. 

general  eng^agements,  for,  901,  902. 

general  torts  and  breaches  of  trust,  for,  902,  903. 

guaranty,  for,  899. 

misrepresentation,  for,  002. 
Limitations,  Statute  of,  may  be  pleaded  in  respect  of,  891,  902. 

available  in  favour  of  husband,  919. 
Married  Women's  Property  Act,  1870,  under,  890,  912—914. 
Married  Women's  Property  Act,  1882,  under,  915  et  ttq, 
nature  of,  900  et  seq, 
powers  of  disposition  of,  903. 
receiver  of,  appointed,  785,  786,  796. 

restraint  on  anticipation  of,  905  et  seq,  v.  tup,  restraint  0&  antioipation. 
reversionary  property,  917,  [966]. 
separate  examination  of,  927  et  geq.  r.  tup,  examinatioii. 
sequestration  against,  454. 
*'  sole,'*  meaning  of  term,  899,  900. 
specific  performance  decreed  as  against,  2220,  2221. 
tpet  tueeemonis  forming  part  of,  917. 
transfer  and  payment  out,  separate  examination,  982. 
trustees  of,  not  necessary  parties  to  action,  891,  [898]. 
undertaking  to  pay  costs  out  of,  273. 
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HARRIED  VrQiMJL^—cotitinued, 

•eporate  eitate  or  property  fA—iumtinued, 
what  words  of  gift  create,  899,  900. 
win  of,  924—927. 
separation,  agreement  for,  must  be  immediate,  964. 
consideration  to  support  deed  of,  964. 
covenants  in  deed  of,  enforced,  639,  964,  965. 
custody  of  children,  clauses  in  deed  as  to,  965. 
dissolution  of  marriage,  subsequent  to,  966. 
effect  of,  on  equity  to  settlement,  954. 

on  liability  of  wife*s  separate  estate,  910. 
on  marriage  settlement,  969. 
on  wife's  authority  to  pledge  husband^s  credit,  923. 
injunctions  to  enforce  agreement  of,  964. 
judicial,  effect  of,  967  et  »eq, 

proceedings  in  Diyorce  Court  as  to  validity  of,  964. 
renewal  of  cohabitation,  effect  of,  965,  966. 
specific  performance  of,  agreement  for,  [968,  968],  964. 
rejecting  illegal  stipulations,  965. 
trustee,  intervention  of,  unnecessaiy,  963,  964. 
sequestration  for  costs  against,  when  restrained  from  anticipatioa,  910. 
set-off  against  costs  payable  by,  894. 

•ettlement  on  marriage  of,  affidavit  of  no,  [937],  932,  937,  938. 
after-acquired  property,  when  bound  by,  1700 — 1702. 
equity  to  a  settlement,  by  virtue  of,  938—954  ;  p.  tup-  otoftj  ^  • 

settlement, 
excepted  from  Married  Women's  Property  Act,  1882.  .919, 1701 
to  separate  use  of,  how  carried  out  by  Court,  1725.     See  Sbxilbm^- 
variation  of,  by  Divorce  Court  after  judicial  separation  or  ^whitta 
of  marriage,  967,  968. 
equitable  jurisdiction  in  aid  of,  where  no  issue  of  maniag^  ^• 
jurisdiction  as  to,  how  exercised,  968,  969. 
shareholder,  when  liable  as,  891,  902. 
shares  or  stock  belonging  to,  917,  918. 
special  case,  concurring  in,  366,  368. 
specific  performance,  entitled  to,  902. 
specific  performance,  when  decreed  against,  2220,  2221. 
tpet  suecetsUmis  belonging  to,  917. 
statement  of  claim  in  action  against,  893. 
status  of,  how  affected  by  judicial  separation,  protection  order,  or  diwo^ 

936,  966,  969,  970. 
stock  or  shares  belonging  to,  917,  918. 

executrix  and  husband  directed  to  transfer,  1214. 
stop  order  on  property  of,  497. 
surety,  when  in  position  of,  for  husband,  921,  922. 
taxation  by,  273. 
tenant  in  tail,  disentailing,  [931]. 
tort,  action  by  or  against  husband  or  wife  in  respect  of,  888,  889,  Ht 

911. 
tort  of,  liability  of  husband  for,  894. 

trade,  carrying  on,  separately  from  her  husband,  900,  913,  916,  917,  ^' 
trustee,  must  convey  by  deed  acknowledged,  904,  [918],  924. 
trustee,  bare,  may  convey  OAfenie  sohy  763. 


VqL  I,  ends  withp,  884 ;   Vol,  II.  with  p.  1894. 
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MA£BI£D  WOMAN— con^mt/eY^. 

trustee,  oapaoitj  and  liability  of,  924. 

trnstee,  declared,  together  with  her  huabaud,  [1866]. 

troflteeB  for, 

costs  of,  charg^  on  her  property  notwithstanding  restraint  on  antioi- 
pation,  [886],  890. 

indemnity,  when  entitled  to,  from  her,  902,  910. 

not  necessary  parties  to  action  against  her,  891,  [898]. 

retention  of  costs  by,  894. 
undertaking  by,  as  to  damages  and  costs,  521,  622,  888. 
unity  of  person  in  husband  and  wife,  doctrine  of,  916,  919,  960,  970. 
nnsonnd  mind,  payment  of  wife's  property  where  husband  or  wife  is  of,  937. 

where  wife  is  of,  payment  not  ordered  to  husband  unconditionally,  937. 
wages  and  earnings  of,  890,  917,  936. 

ward  of  Court,  not  allowed  to  waive  right  to  settlement,  933. 
widowed,  action  against,  on  contract  made  during  coverture,  [887],  892. 
will  of,  assent  of  husband  to,  formerly  determined  by  his  death,  925. 

power  of  appointment,  under,  925. 

property,  as  to,  acquired  after  protection  order,  or  judicial  separation^ 
926,  965. 

separate  property,  as  to,  926. 

where  husband  waives ytw  maritiy  924. 
writ,  form  of,  in  action  by  married  woman  suing  alone,  888. 

MAERIED  WOMEN'S  PROPERTY  ACTS,  1870,  1874, 
action  by  married  woman  under,  890. 
administration,  rules  as  to,  not  altered  by,  1424. 
ante-nuptial  debts  of  wife,  liability  for,  895. 
deposits  of  married  woman  in  savings  bank,  913. 
equity  of  settlement,  how  affected  by,  949. 
husband,  right  of  wife  divested  by  order  for  payment  to,  953. 
personal  property  descended,  right  of  wife  to,  913. 
policy,  appointment  of  trustee  to  receive  moneys,  [912]. 

for  benefit  of  wife  effected  under,  914. 
poor  law,  wife  made  liable  for  husband's  maintenance  under,  915. 
rents  of  real  estate  descended,  right  of  wife  to,  913. 
repeal  of,  by  Act  of  1882.  .915. 

s.  17,  summons  under,  appearance  to,  not  required,  325. 
separate  property  under,  what  is,  890. 
shares  and  stocks  belonging  to  wife,  913. 
wages  and  earnings  of  married  woman,  890,  912,  913. 

are  equitable  assets,  913. 

■ftifATtTireT>  WOMEN'S  PROPERTY  ACT,  1882, 

action  by  and  against  married  woman  under,  889  et  seq, 

ante-nuptial  debts,  liability  for,  891,  892. 

capacity  of  married  woman  under,  915. 

contract  by  married  woman  under,  887. 

curtesy,  does  not  deprive  husband  of  right  to,  905,  915,  927. 

equity  to  settlement,  how  affected  by,  949. 

husband,  rights  of,  how  affected  by,  905. 

jadgment  against  married  woman  imder,  [886]. 

loan  by  wife  to  husband,  920,  921. 

policy  money,  appointment  of  trustees  of,  [912]. 

reBtraint  on  anticipation  excepted  from,  919,  920. 

Bejereneet  to  the  Fortns  are  printed  thut  [466]. 
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MARRIED  WOMEN'S  PROPERTY  ACT,  l^^^-^ontumed. 
retrospectiye  effect  of,  916. 

separate  property  under,  915  et  aeq.    See  MinigKn  WoKiJi. 
settlements  excepted  from,  919. 
status  of  married  woman  under,  915. 
stocks,  shares,  &c.,  of  married  woman,  917,  918. 
will  of  married  woman  under,  925,  926. 
woman  married  after,  917. 
before,  917. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1893, 

contract  of  feme  binding,  though  no  separate  proper^  then  in  ezatenee,  891. 

and  binding  on  all  future  property,  891. 
costs,  payment  of,  out  of  property  subject  to  restraint  (m  aatiopiiioit 
[886],  889. 

MARSHALLING  ASSETS,  1663—1675. 
annuitant,  in  favour  of,  [1663]. 
assets  applied  in  proper  order,  [1663],  167i,  1675. 
charity,  for,  [1336],  1349,  1350. 
costs  of  administration  action,  for  payment  of,  1672. 
creditors,  in  favour  of,  not  now  necessary,  1672. 
descended  estate,  against,  [1668,  1667]. 

rents  and  profits  of,  [1663]. 
estate  subject  to  general  power  of  appointment,  agninst,  [1665],  1673, 167i 

but  power  must  be  ezercitted,  1674. 
estates  charged  with  debts,  against,  [1665,  1666],  1673. 
estates  devised  in  trust  to  pay  debts,  against,  [1665],  1672. 
lapsed  bequests,  against,  [1667],  1672. 
leg^ies  payable,  some  out  of  two  funds,  others  one,  [1670]. 
legal  and  equitable  assets,  between,  [1663],  1671,  1675. 

priority  of  specialty  debts  abolished,  1423,  1672,  1675. 

what  are,  1423,  1424,  1672,  1673. 

where  equitable  inadequate,  1671. 
Limitations,  Statutes  of,  application  of,  1437. 
married  woman,  property  appointed  by,  when  assets,  1674. 
order  of  administration  of  assets,  1672 — 1674. 
pecuniary  legatees  and  annuitants,  in  favour  of,  [1063]. 

ag^ainst  descended  realty,  [1663,  1667]. 

against  realty  charged  with  debts,  [1666,  1666]. 

not  entitled  to  marshal  against  specific  legatees,  and  residuaiy  deiiMts 
[1670], 
principal  and  agent,  as  between,  1376. 
rents  and  profits  of  realty  resorted  to  immediately  after  oofpiu^  \}^ 

1674. 
residuary  personalty,  including  lapsed  specifio  bequests,  decilazed 

fund,  [1667]. 
residuary  realty  and  specific  devises  and  bequests^  [1666 — 166T],  167X. 

MARSHALLING  SECURITIES,  [2066—2090],  2091,  2092. 
Admiralty  Court,  in,  2092. 
case  for,  how  to  be  raised,  2092. 
factors,  against,  2092. 
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MAESHALLING  SECURITIES— ^jon^mwrf. 
general  and  specific  charges,  as  between,  2092. 
jadgment  creditors,  by  and  against,  2092. 
mortgagee,  by,  against  landlord  distraining,  1971. 
mortgagees,  as  between,  [2089],  2092. 
portioner,  in  favour  of,  2091. 
principal  and  agent,  as  between,  1376. 
principle  of  nde,  2091. 

third  parties  not  prejudiced,  2091. 
restraint  on  anticipation,  notwithstanding,  2092. 
simple  contract  creditors,  in  favour  of,  2091. 
sabsequent  incumbrancers,  as  between,  2092. 
surety,  marshalling  against,  to  whom  securities  assigned,  [2088],  2091. 

in  favour  of,  [2088],  2091,  2158. 
volunteers,  in  favour  of,  [2088],  2092. 
volunteers  under  settlement,  unsettled  property  marshalled,  [2088],  2092. 

MASTER  IN  CHANCERY, 

powers  and  duties  of,  323,  324.     See  CsxnFiOATS. 
Judicial  Trustees  Act,  under,  1279. 

MASTERS 

in  King's  Bench  Division,  powers  of,  322,  609,  625. 
ordered  not  to  deliver  out  documents,  494. 

MATTER, 

definition  of,  2. 

MAYOR'S  COURT, 

appeal  from,  where  error  in  proceedings,  823. 

by  special  leave,  854. 
foreign  attachment  in,  under  custom  of  London,  489,  822. 
jurisdiction  of,  823,  823. 
prohibition  to,  818,  821,  822. 
removal  of  action  from,  to  High  Court,  [887,  888],  842. 

HEETINQS, 

improper,  restrained  by  injunction,  706,  [708],  718. 

MEMORANDUM  OF  ASSOCIATION, 
alteration  of,  [2501—2504],  2505—2507. 

MERCHANDISE  MARKS  ACT,  1887.. 638,  639. 

MERCHANTS, 

aooounts  between,  exempted  formerly  from  Statute  of  Limitations,  1369, 
1370. 

MERGER, 

annuity,  of,  in  life  estate,  1635. 

debt,  of,  in  judgment,  1431. 

equitable  interests,  of,  a  question  of  intention,  2115. 

intention  to  keep  charge  alive  when  inferred,  2115. 

MXSNE  PROCESS, 

Aequeetration  on,  superseded,  453. 


JUferencet  to  the  FortM  are  printed  thus  [456]. 
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METROPOLIS  LOCAL  MANAaEMENT  ACTS, 
ultra  vires  acts  under,  restrained,  713. 

METROPOLITAN  BOARD  OF  WORKS, 
injnnotion  against,  707. 

MIDDLESEX  REGISTRY, 
Acts  as  to,  2109. 
rectification  of  regfiflter,  [2007]. 

MIDDLESEX  SITTINaS,  374. 

MILITARY  PURPOSES, 

injunction  against  user  of  land  for,  608,  613. 

MINES  AND  MINERALS, 

account  of  workings  of,  [646,  646,  673—678],  683-585, 1354, 1S87. 

allowance  to  innocent  trespasser,  684. 

china  day,  injunction  to  restrain  getting  of,  575. 

day,  right  to  work,  under  railway,  [576]. 

compensation  for,  under  Indosure  or  other  special  Act,  583. 

under  Lands  Clauses  Act,  2410,  2411. 
custom  as  to,  681. 
damages  by  wrongful  working,  measure  of,  and  inquiry  as  to,  [ftt,  SAi 

679],  584. 
deterioration  in  value  of,  how  assessed,  2252. 
exception  of,  reservation  not  amounting  to,  683. 
flow  of  water  into,  damage  by,  577. 
glebe  lands,  under,  right  to  work,  647,  556. 
implied  right  to  work,  grant  or  reservation,  580,  681. 
injunction  against  wrongful  working  of,  561,  552.    And  see  havscou. 

coal  workings,  injuring  church,  [674]. 

copyholder,  by,  646,  547,  [673],  683. 
at  suit  of,  577. 

inquiries  as  to  value  and  damage,  [676],  677,  583. 

inspection  in  action  for,  [676],  583,  684. 

interlocutory,  527. 

restitution  of  barriers  compelled,  530. 
inquiry  as  to  testator's  interest  in,  2201. 

as  to,  between  tenant  for  life  and  renuunderman,  [646],  iSi,  ^ 
[1768],  1764. 

as  to  minerals  wrongfully  gotten,  [679]. 
inspection  of,  [674,  676],  683,  584. 
uistroke,  working  by,  683. 
jury,  inspection  by,  684. 

lease  of,  exempted  from  Bills  of  Sale  Act,  2009. 
lease  of,  under  SetUed  Land  Acts,  [1828],  1832,  1833. 

account  and  application  of  royalties  under,  1371,  [1828]. 
leases  of,  costs  of,  310. 
licence  to  take,  whether  exclusive,  2376. 
Limitations,  Statute  of,  application  of,  to  claim  for  aoooimt  or  diu^ 

584,  586. 
lord  of  manor,  rights  of,  as  to,  583. 
minerals,  what  are,  580,  581. 
mortgagee,  right  of,  to  open  or  work,  652,  1971,  1979.     jtMd  tetWiSBt 
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opening,  waste,  injonotion  ag^ainst,  561,  652. 
pnrch&se  of,  under  Settled  Land  Acts,  1842. 
railways  or  canals,  under,  [676],  583 — 585. 

right  to  work  from  surface,  [496],  581,  582. 
reoeiyer  and  manager  of,  appointed,  [764,  766],  767,  769,  781,  787,  788. 
removal  of  boildings  by  miners  imder  custom,  2022. 
reseryation  of  right  to,  effect  of,  580,  583. 
royalties  under  lease,  account  of,  1371. 

application  of,  [1828]. 
sale  of,  apart  from  surface,  under  Settled  Land  Acts,  1821. 

under  Trustee  Act,  1893.. [1748,  1749],  1760. 
sale  of,  contract  for,  time  of  the  essence,  2223. 
Settled  Land  Acts,  dealt  with,  under  proyisions  of,  1821,  [1828,  18S0], 

1842. 
shares  in  mines,  bequest  of,  to  charity,  1347. 
speoifio  performance  of  agreement  as  to,  2223. 
spoil,  tipping  of,  on  land,  [679]. 

sapport,  right  to,  enforced  by  injunction,  [674,  676].    See  Suffo&t. 
tenant  for  life  and  remainderman,  inquiries  and  accounts,  [646],  554. 

rights  of  tenant  for  life,  551,  552,  554,  [1760],  1764. 
yaloation  of  colliery,  1470,  1692. 
way,  injunction  against  using,  under  plaintafTs  land  for  conyeying  ooalfl, 

[677]. 
way-leaye,  inquiry  as  to  sums  to  be  paid  for,  [677]. 
working  by  incumbent,  declaration  as  to,  547,  555. 
wrongfully  gotten,  inquiry  as  to,  [679]. 

MINISTER, 

of  chapel,  dismissal,  &o.,  injunctions  as  to,  723,  724. 

MINORITY, 

shaieholders,  of,  protection  of  rights  of,  710,  711,  718. 

MINUTES  OF  JUDaiCENT.    See  Judgiobnts. 
costs  of  settling,  306. 
drawing  up,  187. 
nature  of,  explained,  Introd. 
rectification,  eyidenoe,  182. 
yary,  motion  to,  189,  190. 
refused,  [187]. 

MISAPPLICATION, 

funds,  of,  by  company,  714 — 718. 
funds,  of,  by  oharity,  1324,  1326,  1327. 

MISAPPROPRIATION, 
agent,  by,  1375—1377. 
trustee,  by,  inquiry  as  to,  [1119]. 

MISCONDUCT, 

arbitrator,  of,  410,  413. 

ooflts  occasioned  by,  [262],  262,  274,  298,  303. 

liabiHty  of  soHdtor  for,  1106—1112. 

mortgagee,  of,  depriying  him  of  costs,  1949,  1960. 

partner,  of,  ground  for  dissolution,  2178,  2179,  2183. 

trofltee,  of,  a  g^ronnd  for  appointing  reoeiyer,  785. 


jSefereneeB  to  the  Forms  are  pHnted  thm  [496]. 


2820  General  Index. 

MISDEMEAKOUB, 
compromifie  of,  2339. 

MISDESCRIPnON, 

spedfio  performance,  defenoe  to  action  for,  2219,  2220,  2231,  2232. 
abatement  or  compenBatlon  in  respect  of,  355,  [2860],  2262. 

3QSEEASAN0E, 
allowances,  303. 

MISREPRESENTATION, 

agent,  by,  2316,  2321,  2322. 

caveat  emptor,  application  of  maTim,  2220,  2319. 

oonoealment  by  purchaser  or  person  in  fidnciaiy  relation,  [BW]. 

<mtts  prohandi  in  case  of,  2322. 

rescission  of  contract  on  gronnd  of,  2318,  2319. 
condonation  of,  hj  nsage  in  trade,  634. 
deceit,  action  for,  when  maintainable,  2315. 
express  or  implied,  2314,  2315. 

express,  \yj  suggestio  fdlH,  2318,  2319. 

Implied,  by  suppressio  veri,  [2320,  2321],  2322. 
fiduciary  relation  between  parties,  2321,  2322. 
indemnity,  right  to,  in  respect  of,  2316,  2325. 
infant,  by,  988—990. 

injunction,  application  for,  how  affected  by,  634,  741,  742. 
intended  wife,  by,  1708. 

married  woman,  by,  liability  for,  902,  909,  934. 
partnership  set  aside  on  ground  of,  [2100],  2161,  2165. 
promoters  of  company,  by,  [2828],  2330,  2331. 

purchase  from,  set  aside  at  suit  of  company,  [2828]. 
prospectus  of  company,  in,  [2823],  2324—2327. 
purchase  or  sale  set  aside  on  ground  of,  accounts  and  inqimiei,  [Ht], 

2318,  2319,  [2820,  2821],  2322. 
refunding  money  advanced  on  faith  of,  [2808,  2309,  2314],  2317. 
relief  on  ground  of,  at  law  and  in  equity,  2316,  2317. 

delay  in  applying  for,  how  far  material,  2317* 
rescission  of  contract  on  ground  of,  2318,  2319. 
specific  performance,  defence  to  action  for,  2219,  2220,  2231,  2232. 

abatement  or  compensation  in  respect  of,  355,  [2200],  2262. 
surety  when  discharged  by,  2152. 
what  amounts  to,  2314,  2315. 

must  be  of  fact,  and  material,  2315. 

HISSING  INSTRUMENTS,  [2295-2297],  2298—2300.     &*  LoR 

VENT. 

MISTAKE, 

account,  in,  effect  of,  1384. 

adding  or  substituting  plaintiff,  in  cases  of,  46,  47. 

agent,  by,  applying  for  shares,  1376. 

arbitrator,  by,  412. 

ayoidance  of  instrument  on  ground  of,  1703,  [1704]. 

account  of  rents  and  profits,  in  case  of,  2306. 

reconveyance  when  directed  in  cases  of,  2306. 
compensation  when  allowed  in  cases  of,  2262,  [2300,  2301]. 
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oozreotion  of,  in  judgment  or  order,  191,  192. 

by  arbitrator,  412. 
oostB  oooaaioned  by,  disallowance  of,  303. 
oost0  of  action  to  set  aside  transaction  on  gfronnd  of,  2306,  2307. 
election  to  abide  by,  [8d01],  2303,  2304. 
eridence  of,  1714,  2306,  2306. 

eyidence  entered  by,  expunging,  152. 
executor,  by,  in  admitting  assets,  1485. 

executor  to  make  g^ood  fund  wrongfully  divided  under,  [1659],  1662,  1677. 
extension  of  time  for  appealing,  when  a  ground  for,  867,  868. 
farther  evidence  on  appeal  in  case  of,  870. 
inquiry  as  to  title  where  mistake  alleged,  [2288]. 
judgment  or  order,  in,  correction  of,  191,  192. 
jurisdiction  of  Chancery  Division  in  cases  of,  2303. 
law  or  fact,  as  to,  2304. 

money  paid  to  unsecured  creditors,  recoupment  of,  1677. 
mutual,  setting  aside  deed  in  case  of,  2306. 
officer  of  the  Court,  money  paid  to,  recovery  of,  2304. 
reconveyance  where  deed  set  aside,  [2301,  2802],  2306. 
rectification  of  Hettlcment  or  conveyance  on  ground  of,  [1710,  1712],  1713, 
1714,  [2800—2802],  2303—2307. 

indorsement  of  order  on  instrument,  [1708 — 1713],  1714,  1715. 
re-establishment  of  deed  after  cancellation  by,  [2802]. 
rescission  of  contract  on  ground  of,  2290,  2300,  2304. 
revocation  of  submission  to  arbitration  in  case  of,  405. 
setting  aside  judgement  for,  125,  126. 
solicitor,  of,  client  not  prejudiced  by,  868,  1108. 
taxation  after  payment  on  g^und  of,  287,  288. 
Tendors  and  purchasers,  by,  mistake  need  not  be  mutual,  2303. 

purchase  set  aside  on  ground  of,  [2300,  2801]. 

trustee  charged  with  interest  in  case  of,  1160,  1164. 

when  a  defence  to  suit  for  specific  x)erformance,  2218,  2219. 
what  mistake  may  be  a  ground  of  relief,  2303,  2304. 
when  relief  on  ground  of,  will  be  refused,  2290,  2305. 

MODE  OF  TRIAL,  149. 

MOIiESTATION, 

acts  amoimting  to,  within  covenant  in  separation  deed,  964,  965. 

MONASTIC  VOWS, 

injunction  against  inducing  infant  to  take,  [1048]. 

MONEY, 

execution  of  judgment  or  order  for  recovery  or  payment  of,  211,  421,  422, 
431,  432. 

MONEY  DEMAND, 

agrreement  resulting  in,  not  specifically  enforced,  2211. 

MON£Y  ORDEB, 

certificate  not  order  for  payment  of  money,  186. 
forms  of.  Chap.  XVI.,  200—245. 
schedules  to,  forms  of,  [802,  204,  206,  207]. 
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MONITION, 

enforcement  of,  by  enrolment,  196. 

MONTH, 

meaning  of,  in  mortgage  tranfiaction,  1943. 

MORTGAaE,  Chap.  XLVn.,  1895—2135. 

account  of  sums  due  on,  [1895,  1926].     See  Fobbglosusb. 
administration' action,  recouping  mortgage  money  in,  [1676],  1677. 
after-acquired  chatteLs,  of,  2019,  2020. 
agent,  by,  of  securities  entrusted  to  him,  2103. 
ag^reement  not  to  call  in  mortgage  money,  1906. 

to  borrow  money  on,  not  specifically  enforced,  2210. 

to  execute  mortgage,  specific  performance  of,  1911,  [2011],  2210. 
amount  due  on,  d.ee6.  primd  facie  evidence  of,  1909. 
annuity  by  way  of,  1944. 
annuity,  to  raise,  [1634]. 

appointment  of  person  to  execute,  under  Trustee  Act,  [1261]. 
apportionment  of  debt,  as  between  subsequent  incumbranoere,  2092. 
appropriation  of,  to  answer  legacy,  1487. 

attornment  clause  in,  validity  and  effect  of,  1967,  1968,  1970,  2009,  2018. 
bankers,  to,  compound  interest  on,  1945. 
benefice  with  cure,  of,  2004. 

BiUs  of  Sales  Acts,  v^thin,  2008—2019.    And  see  Bill  or  Sale. 
bond  and,  to  secure  same  debt,  1943. 

breach  of  trust  by  improper  investment  in,  1125,  1148,  1149. 
building  B.greement,  of,  to  lessor,  [2248]. 

priority  of,  2105. 
building  societies,  to  and  by,  1977,  2121—2135. 
business  premises,  of,  1971,  2023. 
canal  shares,  of,  2029. 

charity,  gift  to,  of  money  secured  by,  1346,  1347. 
chattels  acquired  after,  [1999],  2019,  2020. 

chattels,  of,  foreclosure  and  redemption  of,  [1997—1999],  2000 — ^2023. 
chose  in  action,  of,  priority,  notice,  2001,  2002,  2102,  2104,  2105. 
clandestine  mortgages,  1932. 
dog  on  equity  of  redemption,  1930,  1931. 

mortgagee  entitled  to  hold  as  security  notwithstanding  debfc  paid  A 
[1903]. 
dub,  of,  1977. 
collateral  securities,  realization  of,  and  rights  of  holders  of,  1539,  1967. 

1996,  1997. 
colonial  lands,  of,  1905. 
commission,  right  to  charge,  1111,  1931,  1970. 

companies,  by,  inquiries  and  declarations  as  to,  [2028 — 9082],  20S3 — ^2MU 
■    compound  interest  when  chargeable  under,  1944,  1945. 
ooniolidation  of  mortgages,  [2082->2084],  2085,  2086. 

prindple  of,  2085. 

applies  whether  securities  leg^l  or  equitable,  2085. 
Conveyancing  Act,  1881,  provisions  of,  affecting,  2085. 
irrespective  of  notice  of  possession  of  legal  estate,  SK0S5 . 
second  mortgagee  redeeming  first  stands  in  his  pLaoe,  20S5. 

successive  foredosures  and  redemptions,  [2082,  2084]. 

surety,  against,  20S5. 

tacking  distinguished  from,  2085,  2086. 

voluntary  settlement,  as  against  persons  claiming  under,  2086. 
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oonyeraion,  not  operating  as,  1653. 
oqpyholdB,  of,  how  efleoted,  1938. 
deyolution  of,  1934. 

held  to  be  indnded  in,  though  not  bo  described,  [1902]. 
oosts,  apportionment  of,  between  two  estates,  [9088]. 
ousts,  for,  1100. 
costs  of,  310—816. 
oosts,  to  laiae.    See  Ck)8n. 

under  Settled  Land  Acts,  1816. 
oovetiant  for  payment,  effect  of,  1931. 
judgment  enforcing,  [1897]. 
merger  of,  in  judgement,  1943. 
creditor's  action,  in,  to  raise  deficiency,  ordered,  [1466,  1467,  1009^1611]. 
debentures,  inquiries,  &c.  as  to,  [2028—9089],  2036—2041. 
debts  and  legacies  raised  by,  [1466,  1467],  1468,  [1686,  1609,  1610]. 
declaration  of  charge,  [1998]. 
^mSl  primd  facie  eyidence  of  amount  due,  1909. 
defeotLTe  execution  of,  aided,  1911. 
dsriyatlTe  mortgage— 

aotian  against  deriyatiTe  mortgagee,  [9079—9081]. 

action  by  deriyatiye  mortgagee,  [9078]. 

chattels,  of,  by  deposit,  2001. 

costs  of  action  by  sub-mortgagee,  1966. 

foreclosure  of,  [9079,  9080]. 

Uen  by  agreement  sub-charged,  [9064]. 

notice  by  mortgagee  of  policy,  2007. 

parties  to  action  for  foreclosure  of,  2082. 

redemption  of,  judgment  for,  [9080,  9081]. 

parties  to  action  for,  2082. 
where  original  mortgagee  has  receiyed  rents,  [9078,  9079]. 
deydution  of  estate  on  death  of  mortgagee,  1934,  1996. 
disdhaige  of,  under  s.  6  of  Oonyeyancing  Act,  [886,  887,  1914]. 
dower,  how  affected  by  mortgage  of  husband,  922,  969. 
eodeslaatical  property,  of,  2004. 
executors  and  administrators,  by,  1641,  1642,  1661. 
appropriation  of  mortgage  by  executor,  1487. 
•zonmration,  right  of  legatee  or  deyisee  to,  1487. 

incnmbranoes  created  before  testator's  decease,  1637 — 1641. 
of  personal  estate  from  debts  in  administration,  [1686,  1687]. 
Beal  Estate  Charges  Acts,  under,  1639—1641. 
factors  or  brokers,  by,  2004—2007.    See  Faotob. 
fixtures,  of,  2011,  2021—2023.    And  tee  Bill  of  Sale. 
toeelosure,  right  of  mortgagee  to,  1904 — 1910.    See  VoaMOLOBUaM, 
fraudulent,  against  creditors,  2012. 

against  surety,  2818. 
freeholdB  and  copyholds,  of,  [1901, 1998]. 
fnmiture,  of,  2001. 
fatue  adyances,  for,  scale  fee  for  preparing,  ftc.,  811. 

parol  agreement,  by,  2060. 
future  calls,  of,  2086. 

growing  crops  passing  under,  2001,  2009,  2010,  2016. 
household  goods,  of,  2001. 
hiiAbaiid  and  wife,  by,  921,  922. 
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immoral  consideration,  for,  deolared  Tcnd,  [8856]. 
infant's  propertj,  of,  when  ordered,  1025,  [1088]. 
injnnotion  to  restrain  mortgage  of  ship,  725. 
inquiries  as  to,  in  administration  actions,  [1487,  1688 — 1686]. 

on  shares  of  residae,  [1478],  1497. 

subsequent  to  death  of  testator,  [1408],  1541 — 1548. 
inquiry  to  distinguish  freeholds  and  oopyholds,  [1868]. 
interest  on,  1942 — 1946.    Atui  see  FoBBOLoeusB. 

allowed  or  computed  on  amounts  expended  or  zeoeiTed,  [1868],  1977. 

arrears  of,  when  reooyerable,  1946. 

compound,  charged  by  mistake,  aooonnt  opened,  1884. 

overpayment  of,  1945,  1946. 

rate  of,  1942,  1943. 

zeceiyer  to  keep  down,  [781,  788]. 

reduction  of,  on  punctual  payment,  1943. 

tenant  for  life  to  keep  down,  [1884],  1943,  1944,  [8076]. 

tenant  in  tail  not  bound  to  keep  down,  1944. 
investments  on,  by  trustees,  1148,  1181  et  eeq.y  2041. 
keeping  on  foot,  against  subsequent  incumbrancers,  2115. 

by  consent,  on  sale  free  from  inoumbranoes,  [847]. 
Land  Transfer  Act,  registration  under,  1907, 1919,  [8100]. 
legacy  raised  by,  1470. 

legatee,  right  ctf ,  to  go  against  mortgaged  estate,  1538. 
lessor,  for  advances  by,  [8878]. 
lunatic,  by,  1027,  1952,  1953. 
manied  woman,  of  property  of,  921,  922,  1947. 

notwithstanding  restraint  on  anticipation,  [807]. 
marshalling  assets  for  payment  of,  [1668 — 1671],  1672—1675. 
marshalling  securities,  [8086—8080],  2091,  2092.    S^  Kabsbaxiov. 
"month,*'  meaning  of  term  in,  1943. 
Mortmain  Act,  impure  personalty  under,  what  mortgages  are^  1846. 
notioe  of,  2102  et  seq,  | 

actual,  what  sufficient,  2104,  2105,  2110. 

ohoses  in  action,  in  respect  of,  priority  by,  2001,  2002,  2104—2108. 

company,  to,  2104. 

consolidation  of  securities,  as  affecting  right  of,  2085. 

constructive  notice,  when  imputed,  2105—2108. 
non-production  of  title^eeds,  by,  2107. 

derivative  settlement,  to  trustees  of,  2105. 

duty  of  mortgagee  to  give,  as  against  surety,  2156. 

executor,  to,  of  charge  on  funds,  1128. 

legal  estate,  to  person  obtaining,  2102. 

parol,  by,  2106. 

polioy,  of,  to  insurance  office,  2007,  2104. 

purchaser  for  value  without,  1908,  [8004],  2102,  2107»  2112. 

real  estate,  inoperative  as  to,  2003,  2105. 

recital,  by,  2105. 

registration,  effect  of,  2110. 

Scotch  arrestment,  effect  of,  2105. 

solicitor  or  agent,  to,  1078,  1079,  1128,  2107,  2108. 
duty  of,  to  inquire  for  deeds,  2107. 
negligence  by,  effect  of,  2106. 

subsequent  incumbrancer  without,  not  depiiyed  of  deeda^  lOOft^ 
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notice  ot—tmtinued, 

taoking,  doctrine  of,  material  in  leferenoe  to,  2113,  2114. 
tenanoj  or  poesesdon,  notice  of,  2107. 
title  deeds,  obligation  to  oall  for,  2107. 
trustees,  to  one  of  sereral,  1128,  2104,  2106. 
tmdne  influence,  of,  to  creditor  taking  seoority,  2889. 
originating  summons,  qnestions  determined  on,  2108. 
parol  agreement  as  to  rate  of  interest,  eyidenoe  of,  1943. 
partition  of  mortgaged  lands,  [1866,  1867],  1876. 
partnerahip,  of  share  in,  1983,  [2048,  20M,  2178]. 

property,  of,  for  priyate  debt,  2176. 
patent,  of  share  of,  1971. 
payment  into  Court  of  money  raised  by,  [207]. 
payment  off,  effect  of,  1940. 

right  to  documents  of  title  on,  77. 
six  months'  notice  or  interest,  1946. 
penalty,  stipulation  amounting  to,  1931. 
pension,  foredoeure  of  mortgage  of,  [1880],  2004. 
personalty,  of.  Statute  of  Limitations  not  applicable  to,  1940. 
pev  rents,  of,  by  incumbent,  void  under  18  Eliz.  c.  20.  .2004. 
policy  of  assurance,  of,  2007,  2008. 

action  to  enforce,  when  barred  by  lapse  of  time,  1939. 
condition  in,  dogging  equity,  1930,  2008. 
enlargement  of  time  for  redemption  of,  1987. 
prindple  of  salvage  not  applicable  to,  1977. 
priorityof,  2007,  2116. 
portions,  mortgage  for,  directed,  [1780,  1781]. 
power  to,  includes  giving  power  of  sale,  1126. 
priority  of,  [2088—2100],  2101—2116. 
date,  according  to,  [2008],  2101,  2102. 
estoppd,  by,  2109. 

forgery  or  fraud,  in  cases  of,  2103,  2107,  2113. 
legal  estate,  by  acquisition  of,  2102,  2113,  2114. 
lost,  how,  2102—2104. 
negligence,  affected  by,  2102—2106. 
negotiable  securities,  in  case  of,  2108. 
notice,  by,  [2008—2005],  2102,  2104—2108,  2113,  2114. 

constructiYe,  2106 — 2108. 
originating  summons,  not  to  be  determined  on,  2108. 
registration,  by,  [2008],  2102,  2109—2111. 
shares  in  companies,  of  diarges  on,  2108,  2109. 
title  deeds,  by  possession  of,  [2004],  2103,  2112,  2113. 
right  to  retain,  [2004],  2112,  2113. 
purchaser,  by,  execution  of,  directed,  [2268]. 
purchasers  without  notice,  delivery  of  deeds  by,  not  ordered,  1896,  1908, 

1909,  [2004],  2112,  2113. 
railway,  of,  account  of  sums  due  on,  [2027]. 

and  appointment  of  recdver,  [2027]. 
reoeiver  of  estate  in,  [768],  778,  780,  784,  [701],  801,  1966.' 
reMmToyanoe,  costs  of,  800,  1962,  1968. 
form  of,  1938. 

where  mortgagee  lunatic,  1260,  1261. 
I^gal  personal  representatiye,  by,  1934. 

B^0tnm  to  the  Form  are  printed  thus  [466]. 
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reoonyejanoa,  ooets  of — eotUimted,^ 

right  to  require,  1937,  1938. 

subjeot  to  jointure,  &o.,  [2074]. 

to  building  taodety,  indorsement  of  receipt  in  lieu  of,  [SUl,  UM]. 

vesting  order  on,  1938. 
regiitration  of,  under  Bills  of  Sale  Act,  2012,  2013,  2015—2017.   8m  Bm 
ofSaub. 

priority  how  affected  by,  2109—2111. 

under  Companies  Act,  1862.  .2034,  2036. 

under  Land  Gharges  Registration  and  Searches  Act,  1888.  .2109,  SUO. 

under  Land  Transfer  Act,  1875..  1907,  1919,  1995. 

under  Local  Registry  Acts,  2109—2111. 

under  Mortgage  Debentures  Acts,  2041. 
renewable  leaseholds,  of,  1908,  1909,  1958. 
reversionary  interest  of  married  woman,  of,  1947. 
sale  by  Court,  on,  paid  off,  [847]. 

kept  on  foot  on,  [848]. 
sale  under  Conveyancing  Act,  s.  25.  ,[887],  339. 
sale,  power  of,  mortgage  not  authorized  under,  1125. 

transferee,  whether  exerciseable  by,  2128. 
sale,  remedy  of  mortgagee  by,  [1911—1917],  1918—1920,  [1981-ll01i 

1924 — 1926.    See  Fobbglosubb. 
sale,  with  a  stipulation  for  re-purchase  not  a  mortgage,  1907. 
secondary  security  distinguished  from  collateral,  1539. 
setting  aside,  relief  in  action  for,  1930. 

Settled  Land  Acts,  under,  by  tenant  for  life,.  1822,  1824,  1840. 
settlement  of  interests  under,  [2074,  9075]. 
shares  in  companies,  of,  2002,  2003,  2108,  2109. 
ship,  of,  1978,  1979,  2023. 

solicitor,  injunction  against,  exercising  power  of  sale,  1973. 
solicitor,  to,  by  client,  312,  [1098,  1099],  1100—1103,  1906,  1907. 
speoificaUy  devised  property,  of,  to  raise  deficiency,  [1909,  1610]. 
stipulation  postponing  right  to  redeem,  effect  of,  1906,  1930,  2008. 
stock-in-trade,  of,  2012,  2022,  2023. 
stock  mortgages,  foreclosure,  &c.  of,  [1997],  2000,  2003. 
sub-mortgage,  2082.    See  mpra,  derivative  mortgagM. 
surety,  foreclosure  of  mortgage  by,  [2157]. 
surety  for  payment  of  debt,  diBcharge  of,  2154,  2155. 

Statute  of  Limitations,  when  running  in  favour  of,  1939. 
surety,  marshalling  securities  as  against,  [9066]. 

in  favour  of,  [8087],  2091,  2158. 
surrender,  by,  in  case  of  copyholds,  1938. 

refusal  by  mortgagor  to  surrender,  1938. 
taoU&g,  2113—2116. 

arrears  of  interest,  1946,  2116. 

building  society,  mortgage  to,  2128. 

company,  by,  entitled  to  lien,  2113. 
'    consolidation  distinguished  from,  2085,  2086. 

debts  by  specialty  or  simple  contract,  2115. 

as  against  heir,  devisee,  or  executor,  2115,  2116. 

declaration  of  right  as  to,  [9096]. 

further  advances,  2113,  2114. 

judgment  debt,  21 16. 


Fol.  /.  ende  wUh  p.  884 ;  Vol.  //.  iPia  p,  1894. 
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judgment  obtained  after  safasf action  of  mortgage,  1931. 

legal  estate,  what  aoqmsition  of,  sufficient,  2114,  2115. 

notice,  effect  of,  on  doctrine  of,  2113,  2114. 

of  equities  affecting  legal  estate,  2114,  2116. 

Registration  Acts,  effect  of,  as  regards,  2111. 

where  money  not  advanced  on  faith  of  the  land,  2116. 
tenant  for  life,  bj,  under  Settled  Land  Acts,  1822. 

interest  kept  down  by,  1943,  1944,  [2076]. 
tenant  in  tail,  defeotiye  assurance  by,  1911. 
tender  of  mortgage-money,  effect  of,  735,  1907,  1946,  1950. 
term,  for,  direction  to  reconvey,  [1901,  1991]. 
trade  machinery  or  fixtures,  of,  2011,  2012,  2021,  2022. 
transaction  amounting  to,  1907. 
transferee  of,  takes  subject  to  state  of  account,  1974. 

right  of,  as  to  arrears  of  interest,  1944,  1945. 
or  rent,  1968. 

right  of,  to  foredose,  1909. 

sub-mortgagee  of,  judgment  agfainst,  [8080]. 
transfer  of,  by  building  society,  2128. 

costs  of,  300,  312. 

leg^  personal  representative,  by,  1934. 

pendente  lite,  1933,  1956. 

light  of  mortgagor  to  require,  1937,  1938. 
trust  for  sale,  in  form  of,  effect  of,  1218,  1941. 
Trustee  Act,  appointment  of  person  under,  to  execute  mortgage,  [1261]. 

Testing  lands  of  infant  mortgagee,  1219,  [1229],  1718. 
trustee,  to,  of  trust  property,  1127. 
trustees,  duty  of,  as  to  investments  on,  1148,  1149. 

power  of,  to  mortgage,  1126,  1181 — 1183. 
two  estates,  of,  by  same  mortgagor,  [2083].    And  9.  tup,,  eonaolidation. 
ultra  rires,  declared  not  binding  on  company,  [2080]. 
nndezralue,  oonyeyance  at,  treated  as  mortgage,  1907. 
usury  laws  repealed  as  to,  1942,  1944. 
Testing  orders  of  Unds  m,  [1210],  1211,  [1284],  1250,  [1261,  1270]. 

by  way  of,  [1286]. 
Welsh  mortgage,  2135. 

MORTGAGE,  EQUITABLE,  2041—2053. 
aooount  of  money  due  on,  [2041—2048]. 
agreement  for  mortgage,  specific  performance  of,  [2041],  2050. 

stamp  on,  2051. 
bankers,  to,  for  account  current,  1945,  2050. 
bankrupt  mortgagor,  judgment  against,  [2041],  2053. 

proof  against  estate  of,  2053. 
building  agreement,  by  deposit  of,  [2064]. 

with  lessor,  [2248]. 
building  society,  by,  2131. 
building  society,  to,  [1046]. 
ohattels,  of,  2001. 
conduct  of  sale,  341. 
consolidation  of  action  as  to,  832. 
oonTeyance  directed  in  default  of  payment,  [2041],  2052. 

absolute,  directed,  [2042,  2048],  2052,  2053. 
oorpybolds,  of,  foreclosure  of,  2043,  2052. 

Jteferwca  to  the  Ti^rms  are  printed  thus  [466]. 
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costs  of  preparation  of  legal  mortgage,  allowanee  far,  1953, 2053. 

creditor's  action,  enforced  in,  1924,  1925. 

Crown  entitled,  foredosnie  where,  1909,  1910. 

debentures,  railway,  sale  of,  ordered,  [9048]. 

declaration  of  trust  bj  mortgagor,  effect  of,  2114. 

deposit  of  title  deeds,  by,  2050. 

or  agreement  to  deposit,  2050. 
interest  payable  under,  1942. 
memorandum  of,  parol  evidenoe,  2050. 
what  deposit  sufiBcient,  2050,  2051. 
within  Heal  Estate  Charges  Act,  2052. 
deriyative,  by  deposit,  2051,  [2054]. 
disclaimer  of,  by  trustee  in  bankruptcy,  2053. 
equitable  assignment  operating  as  lien,  2058. 
equity  of  mortgagee  against  cestui  que  irutty  2114. 
equity  of  redemption,  by  mortgage  of,  2050. 
fictitious  deeds,  by  deposit  of,  2311. 
foreclosure  of,  judgment  for,  [2042,  2048]. 
remedy  by,  right  of  mortg^agee  to,  1907. 
transfer  of  benefit  of,  directed,  [2046]. 
further  advances,  for,  2050. 
heir  or  devisee,  by,  as  against  creditors,  2051. 
injunction  against  parting  with  legal  estate  pending  action  to  fonolfli^ 

733,  735,  2053. 
instahnents,  payment  by,  declaration  of  charge,  [2048]. 
interest,  when  payable  under,  and  at  what  rate,  1942,  1943. 
arrears  of,  right  to,  when  barred,  1946,  1947. 
at  £4  per  cent,  usually  payable,  2051. 
Land  Transfer  Act,  1897,  under  provisions  of,  2051. 
lease,  depositary  of,  not  liable  on  covenants,  2053. 
leaseholds,  order  vesting,  in  equitable  mortgagee,  [1270]. 
legal  title  completed  on  foredoeure  of,  [1082]. 
lien  in  nature  of,  2052,  [2054—2068],  2059—2061.    And  tee  Lm. 
loss  of  titie  deeds,  1948. 

partners,  by,  parties  to  action  to  foreclose,  1933. 
partnership,  deposit  of  deeds  with,  2051,  2052.    And  tee  Pabxbxbbbif. 
partnership,  of  shares  in,  [2044,  2045],  2052. 
policy  of  assurance,  of,  2007,  2008,  [2056]. 
possession  of  titie  deeds,  presumption  arising  from,  2051. 
possession  ordered  to  be  g^ven,  2053. 
priority  of,  2101—2108. 
receiver,  appointment  of,  in  action  by  equitable  mortgagee,  784,  2053. 

balance  paid  over  by,  with  liberty  to  parties  to  apply  farther,  [MBQ. 
regpuitration  of,  priority,  2110. 
remedies  of  equitable  mortgagee,  2052,  2053. 
rents,  receipt  of,  by  mortgagee  in  posseesion,  1942,  [2048]. 
reversion,  of,  [2054]. 
sale  to  enforce,  2052,  2053. 
conduct  of,  2053. 
order  on  payment  off,  347. 
orders  for,  [2045,  2047,  2048]. 

where  right  to  legal  mortgage  excluded  by  contract,  [IM83. 
power  of,  possessed  by  mortgagee,  2052,  2058. 
shares,  lien  on,  1934,  [2056]. 

Vol  I.  endt  withp,  884 ;   Vol.  U,  with  p.  1894. 
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shares  in  trading  paztnenbip,  of,  foreolosnre  of,  [9044]. 

solicitor,  receipt  of  deeds  by,  2051. 

specific  performance  of  ag^reement  to  execute,  [9041]. 

stamp  on,  161,  2051. 

stock  certificates,  by  deposit  of,  [S048]. 

sab-mortgage,  by  deposit,  2051,  [9054]. 

HOBTGAttEE, 

accounts  against,  [1885—1903,  1956,  1958],  1970^1972.   Sf6  FoBXCQQOBUU. 

accounts,  duty  of,  to  render,  78,  1949. 

administration  proceedings  by,  1391,  1907,  [1990— 1998],  1924—1926. 

administration  to  mortg^agor,  obtaining,  1953. 

administrator  of  mortgagor,  redemption  by,  1545. 

agent,  entitled  to  appoint,  at  expense  of  mortgagor,  1977. 

allowances  to,  [1956—1965],  1976—1979. 

appeal  by,  as  to  costs,  856. 

application  of  money,  when  bound  to  see  to,  1542. 

attachment  of  surplus  moneys  in  hands  of,  488. 

attornment  to,  1967,  1968,  1970. 

auctioneer,  charges  of,  allowance  for,  1978. 

auotioneers,  member  of  firm  of,  not  allowed  commiflsion,  1978. 

bailiff,  entitled  to  appoint,  1977. 

bankruptcy,  proof  by  mortgagee  in,  1909,  2053. 

business,  of,  right  to  injunction  as  to  user  of  name,  635. 

business,  right  of,  to  carry  on,  1971. 

change  in  interest  of,  [9074—2078]. 

chose  in  action,  of,  priority  of,  by  giymg  notice,  2001,  2002,  2102,  2104, 

2105. 
claim  by,  under  h<mdjide  mistake,  1926. 
odUateral  secnritiee,  right  to  enforce,  1539,  1907,  1996,  1997. 
commission  to,  for  trouble,  1931,  1970,  1977,  1978. 
company  in  liquidation,  of,  1909. 
conduct  of  sale  given  to,  [1916]. 

deprived  of,  when,  1949,  1950. 

priority  of,  1951,  1952. 
oonsent  of,  to  sale  in  administration  action,  1428,  [1468],  1925. 
copyholds,  of,  rights  of,  1938. 
costs  of,  1948—1956.    See  Fobsolosubs. 

debt,  to  be  added  to,  [1917],  1925. 

interest  on,  267,  1943. 

mortgagees  of  shares,  in  administration  actions,  [1499],  1518,  1519. 

suing  as  creditor,  1925,  1926,  1952. 

taxation  of,  after  payment,  1950. 
ooTcnant,  personal,  by,  1905. 

action  on,  when  barred,  1939. 
oreditor's  action  by,  1391,  [1990—1998],  1924—1926,  1952,  1997. 
deeds,  right  to  withhold  production  of,  1947,  1948.    See  FoBBOLOSaBB. 

loss  of,  effect  of,  as  to  costs,  1950,  2299. 

inquiry  and  indemnity  in  case  of,  [9996,  9997],  2298,  2299. 
derivative,  foreclosure  by  and  against,  2051,  [9079—9061],  2082. 
deterioration  by,  inquiry  as  to,  [I960]. 
discovery  by,  of  accounts,  78. 
distress,  right  of,  exercise  of,  1908,  1967,  1968. 

Befereneee  to  the  jFcrme  are  printed  thus  [466]. 
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distringas,  right  of  moriigagee  to,  2003* 
dividend  to,  until  sum  made  np,  [817]. 
equity  of  redemption,  pnrohase  of,  by  mortgagee,  effect  of ,  as  to  ml 

inonmbrances,  2114,  2116. 
estate  of,  devolution  of,  1220,  1933,  1934. 

ezeontor,  from,  when  bound  to  see  to  application  of  mortgage-money,  IMl 
extinguishment  of  title  of,  under  Statute  of  Limitations,  1940. 
fixtures,  selling,  separately  from  land,  1974. 
foreclosore,  right  to,  1904— 1910.    And  see'EoxKUMUK^ 
fraud  by,  attempting  to  hold  absolutely,  1907. 

depriving  him  of  costs,  1949. 
holding  over,  account  against,  1976. 
improvements  by,  [1957,  1969],  1960. 
indemnity,  refusing  to  accept,  1950. 
infant,  actions  against,  [978—981],  982—984,  1903. 

vesting  estate  of,  under  Tmstee  Acts,  [1828],   1250,   [1718],    8m 
Tbusteb  Acre, 
insurance  of  property  by,  1976. 
jurisdiction,  out  of,  vesting  of  estate  of,  1250. 
land  tax  redeemed  by,  order  as  to,  [1980],  1977. 
Land  Transfer  Acts,  under  provisions  of,  1907,  1919. 
lease  renewed  by,  allowances  for  fines,  1958,  1977. 
leaseholds,  of,  when  bound  to  perform  covenants,  1971,  2053. 
leases  and  tenancies,  validity  of,  as  against,  1968,  1969. 
legal  rights  of,  1970—1974. 

lien  for  improvements,  second  mortgagee  not  entitled  to,  1978. 
Limitation,  Statutes  of,  effect  of,  1939—1947. 
lunatic,  reconveyance  or  vesting  of  estate  of,  1248,  1258,  1259,  1962, 1961 

sale  by  committee  of,  1973,  1974. 
married  woman,  can  convey  without  deed  acknowledged,  904,  924. 
marshalling,  by,  against  landlord,  1971. 
mines,  right  to  work,  552,  1971,  1979. 
misconduct  of,  depriving  him  of  costs,  1949,  1950. 
mortgagor's  acts,  when  bound  by,  1968,  1969. 
notice  by,  to  pay  off  debt,  1907,  1932,  1945. 
occupation  rent  charged  against,  [1969],  1973,  1976 — 1978. 
overpaid,  account  against,  when  taken  with  rests,  1975,  1976. 

costs  of  action  by,  1949,  1950. 

judgment  against,  [1969,  8000]. 
partnership  property,  of,  rights  of,  2175. 
patent,  of  share  of,  1971. 

payment  of  dividends  to,  until  given  sum  and  interest  made  up,  [817]. 
payment  off  of,  out  of  purchase-money  in  Court,  [847],  353,  354. 
payment  to,  on  sale  in  creditor's  action,  [1981,  1983]. 
pension,  of,  injunction  and  foreclosure  against,  [1990],  2004. 
policy  of  insurance,  of,  entitled  to  allowance  for  premiums,  1976,  1977. 
posiesiion,  in,  rights  and  liabilities  of,  1970—1972. 

account  against,  by  tenant  for  life  of  property  snbjeet  to 
2074. 

allowances  to,  [1966—1966],  197&— 1979. 

delivery  to  or  by,  on  originating  sunmions,  321. 

duties  and  powers  of,  as  to  management  of  property,  1971 — 1977. 

purchasing  under  power  of  sale,  1981. 

VqI  /.  end9  wUhp,  884 ;  Vol  //.  wUhp.  1894. 
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potteifion,  in,  rights  and  liabiljtieB  oi^eontinued, 

rests,  aoconnts  against,  taken  with,  [1957],  1958,  1976,  1976. 

right  of  mortgagee  to  possession,  1970. 

waste  by,  1966,  1979. 

wilfnl  default,  aooonnt  against,  on  footing  of,  [1896,  1958],  1971, 
1972,  1979,  [1980]. 
power  of  sale,  exeroising,  responsibilitj  of,  1931,  1932,  [1962],  1972—1974. 
priority  of,  [2008—2100],  2101—21 16.     See  Hobtoaob. 
production  of  deeds  by,  77,  78,  1947,  1948. 
profit  or  bonus  when  allowed  to,  1930,  1931,  1970,  1977,  1978. 
pro  interesae  tuo,  examined,  461. 
proof  by,  in  administration  aotion,  1462,  1463. 

as  nnsecnred  creditor,  in  windiug-np,  [1928]. 
pordhaser  to  pay  purchase-money  to,  1391. 
receipt  in  full  by,  proceeding's  after,  1907. 
reoolTsr  at  instance  of,  [759],  780. 

Conreyancing  Act,  appointed  under  power  of,  784,  801,  808. 

discharged  on  payment  by  third  mortgagee,  816. 

stipulation  for  appointment  of,  1977. 
noonTeyance  by,  300,  312,  1930,  1937,  1938,  1962,  1958. 
registered  land,  of,  rights  and  remedies  of,  1907,  1919. 
release  by,  in  consideration  of  forged  securities,  2311. 
remuneration  for  personal  work,  cannot  charge,  1964. 
renewal  of  lease  by,  authorized,  1773,  1958. 

expenses  of,  1968. 
rents,  past,  not  entitled  to  account  of,  1970. 
rents  taken  by  receiver  before  possession  of,  780. 
repairs  by,  [1957,  1959,  I960]. 

costs  of,  allowed,  1953,  1964,  1978. 
lesuBtance  by,  of  right  to  redeem,  1949,  1976. 
rests,  account  against  mortgagee,  with,  [1956],  1967. 
sale  by,  account  of  proceeds  of,  [1958,  1962],  1973. 

injunction,  restrained  by,  [788],  736. 

insuificient  price,  at,  [1962],  1973. 

pending  action,  restrained,  [788],  734,  736. 

proceeds  of,  application  of,  1920,  1946,  1978. 

remedy  of  mortgagee  by,  1917—1920.    See  Fobbglosubb. 

when  set  aside,  1931,  1932. 
sale  by  Court  with  consent  of,  1428,  [1458]. 
sale  in  action  by,  for  foreclosure,  191 1—1920.    See  TaxBOUOBUVE. 
■ale  in  creditor's  action  by,  1920—1926. 
sale  out  of  Court  by,  order  for,  [1915,  1916]. 
settled  accounts  with,  when  opened,  1974. 
settlement  in  fraud  of  creditors,  of  interest  under,  [2846],  2349. 
ship,  of,  allowances  to,  1978,  1979. 

solicitor,  charges  by,  for  professional  serrices,  1110,  1111,  1950,  1961,  1977. 
solioitor  of,  lien  of,  on  title-deeds,  1083,  1948. 

taxation  of  bill  of,  286,  289,  292. 
solioitor,  restrained  from  selling,  736. 
spedflo  performance  with  concurrence  of,  [2888]. 
•took,  rights  and  liabmUes  of  mortgagee  of,  [1997],  2000,  2008. 
stop  order,  right  of  mortgagee  to,  2003. 

costs  of,  499,  1963. 

£efirenoe$  to  the  Forme  are  jninted  thm  [456]. 
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snb-mortgageeB,  zighiB  of,    2051,   [9079— M81],  2082.     Sfi  MoHUfl, 

deriyatiye. 
tenanoy  binding  on,  1966,  1967. 

tenant  for  life  to  keep  down  interest,  [1604],  1943,  1944,  [90TS]. 
timber,  right  to  cat,  77,  552,  1966,  1979. 
title  deeds,  1947,  1948,  1950.     See  supra,  deeds, 
title,  defending,  entitled  to  expenses,  1976. 
transferring  secnrity,  liable  for  sabeeqnent  rents,  1971. 
trostee,  is  not,  of  power  of  sale,  1920,  1973. 
trustee,  when,  within  Trostee  Acts,  1218,  1250. 
Vendor  and  Purchaser  Act,  legal  personal  representatiTe  empowcEed  to 

oonyey,  1933. 
yexations  conduct  of,  depriying  him  of  costs,  1949. 
yolimtary  oonyeyance  set  aside  in  &yonr  of,  2354. 
waiyer  bj,  where  otherwise  seoored,  347,  353. 
waste  by,  562,  1966,  1979. 
West  Indian  Estate,  of,  receiyer  for,  813. 
wife's  equity  to  a  settlement  against  hnsband*s,  [MO],  952,  953. 
wilful  default,  account  against,  on  footing  of,  1162,  [ItOO,  19M],  1971t 

1972. 

MOETaAGEE'S  LEGAL  COSTS  ACT,  1895. 
proyifiions  of ,  1110,  1111,  1951. 

MORTGAGOR, 

administrator  of,  redemption  by,  1545. 

appeal  by,  as  to  costs,  856. 

attornment  by,  effect  of,  1967. 

bankrupt,  premiums  on  policy  paid  by,  2008. 

banlmiptcy  of,  effect  of,  and  proceedings  on,  1942,  1954,  1955,  [1MC]| 

1971,  1996. 
chattels,  of,  rights  of,  [1997],  2000—2004. 
conduct  of  sale  giyen  to,  [1917],  1919. 
conyiction  of,  for  felony,  1910. 
copyholds,  of,  refusal  by,  to  surrender,  1938. 
costs  payable  by,  1938. 

costs  of,  on  dismissal  of  redemption  action,  1984. 
deeds,  loss  of,  by  mortgagee,  1948,  1950,  [S286],  2298,  2299. 

right  to  inspection  of,  1947. 
distress  for  rent  by,  1967,  1968. 

documents,  deliyery  to,  on  payment  off  of  mortgage,  78. 
election  by,  as  to  benefit  of  land  tax  redeemed  by  mortgagee,  [IMO]. 
equitable  waste  by,  restrained,  652,  1966. 
fixtures,  restrained  from  remoying,  [548].    See  Eceiuxbb. 
infant,  action  against,  [979,  980],  982,  983,  1919. 
leases  by,  in  possession,  1966 — 1969. 

mines,  of,  mortgagee  not  liable  for  acts  of  trespass  by,  1979. 
mortgagee,  how  far  bound  by  acts  of,  1945,  1968,  1969. 
negligence  by,  2103. 
occupation  lease  1^,  1969. 

partially  interested,  redemption  by,  1933,  1936,  1937. 
patent,  of,  may  sue  for  infringement,  1966. 
possession,  in,  rights  and  liabilities  of,  1966 — 1974. 

restrained  from  waste,  552,  1966. 

m.  J.  emh  with  p.  884 ;   Vol.  II.  icUhp.  1894. 
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prodnction  of  deeds  and  doomnents  bj,  77,  78. 

reodyership  order,  effect  of,  on  poaaeasion  of,  1966. 

redemption,  right  of  mortgagor  to,  1929 — 1932. 

renewal  of  leases  by,  1908, 1909. 

rent,  payment  of,  in  advanoe,  to,  1968. 

Bale  by,  piounchaaer  entitled  to  separate  conveyanoe  to  keep  mortgage  <m 

foot,  2264. 
sale  out  of  Court  by,  on  giving  seonrity,  [1916,  1917]. 
set  off  of  oosts  of,  by  resistance  of  right  to  redeem,  1949. 
solicitor-mortgagee  not  fixed  with  constnictiye  notice  through,  2107. 
solicitor  d,  paying  off  debt,  aoconnt  against,  1972. 

retainer  of  deeds  by,  for  oosts,  1948. 

taxation  of  bill  of,  286,  292. 
specific  performance  against,  of  agreement  to  grant  lease,  1969,  1970. 
timber,  right  of  mortgagor  to  fell,  662,  1966. 

MORTMAIN.    See  Ghabitt. 

Act,  9  Gko.  n.  c.  36,  and  amending  Acts,  1329,  1337,  1888, 1346,  1348. 

validity  under,  of  gifts  by  deed  or  will,  1339,  1344—1349. 
charities  exempted  from  operation  of  Acts,  1337. 

MOTHER, 

action  by,  on  behalf  of  infant  child,  preferred,  976. 
advances  by,  1009. 

custody  of  child  given  to,  [1083,  1086],  1042,  1043. 
guardianship,  entitled  to,  998,  1000,  1001. 
maintenance  of  children,  liable  for,  1008,  1042. 
religious  education  entrusted  to,  1000,  1001. 

MOTION,  Chap.  XXTV.,  391—396. 

abandoned,  order  on,  for  costs,  [S91]. 

administration  judgment  on,  393. 

agreement  of  parties  enforced  by,  393. 

amendment  of  judgment  or  order,  for,  192. 

appeal,  by  way  of,  from  Judge  in  Chambers  in  E.  B.  D.,  867. 

appeal,  for  leave  to,  by  person  not  a  party,  861. 

appeal  from  order  made  on,  864. 

appeal  pending,  original  motion  in,  861,  862. 

application  by,  392. 

award,  to  set  aside,  411. 

compromise,  to  enforce,  393. 

consolidation  of  actions  on,  with  directions  as  to  trial,  [MS]. 

•OtU  of,  301,  394,  396,  774. 

abandoned  motion,  396. 

committal,  for,  [746]. 

given  though  not  asked  for,  394. 

reserved,  396. 

rule  as  to,  where  order  silent,  394. 

when  standing  to  hearing,  396,  621. 

standing  over  to  trial,  when  action  dismissed,  269. 

unopposed,  301. 

when  for  an  indulgence,  396. 

where  summons  sufficient,  181,  322,  396. 


JUferenea  to  the  Fortiu  are  printed  thus  [466]. 
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yiOnOJ^— continued. 

default  in  appearanoe,  after,  392. 

discharge  of  order  made  in  Chambers,  for,  857,  858. 

time  for,  858. 
dismiasal  of  action  for  want  of  proBeontion,  for,  136. 
OTidenoe  on,  393. 

after  motion  opened,  393,  625. 
ex  parUy  procedure  bj,  122,  392. 
•  fiiyolons  applications  in  pending  actions,  order  preventing,  [Ul],  133. 
further  consideration  adjourned  on,  [183],  184. 
further  evidence,  for  leave  to  uae,  on  appeal,  870. 
iajonotlon,  for,  520  et  teq.    See  iNJUNonov. 

discharging  or  continuing  injunction  on,  [788],  742. 

evidence  on,  525. 

ex  parte,  uberrima  Jides  required,  741. 
Judicature  Acts,  not  affected  by,  392. 
minutes  of  judgment,  to  vary,  [187],  189,  190. 
notice  of,  when  necessary,  392,  393. 

affidavit  of  service  of,  19,  175. 

amendment  of,  393. 

appeal,  on,  862. 

filing,  in  default  of  appearance,  392. 

motion  adjourned  in  order  to  give,  392,  393. 

pauper,  by,  1066. 

service  of,  893,  394. 

irregularity  in,  393. 

on  solicitor  or  London  agent,  894. 

short,  when  allowed  to  be  given,  393. 

undertaking  to  accept,  517,  [618,  584]. 
of  course,  procedure  by,  117,  449. 
order  on,  [891]. 

and  cross  motion,  [891]. 
original,  in  pending  appeals,  861,  862. 

payment  into  Court,  for,  of  money  found  due  by  certificate,  331. 
receiver,  for,  392,  774.     See  Bbcs^vse. 

for  leave  to,  to  distrain,  adjournment  of,  331. 
refused,  [391]. 

with  costs,  [S47]. 
review  of  taxation,  for,  irregular,  297. 
saving,  393. 

security  for  costs  of  appeal,  for,  876. 
standing  over,  costs  of,  where  action  dismiased,  259. 
standing  to  hearing,  394,  395,  521. 
stay  of  proceedings,  for,  pending  appeal,  880. 
transfer  of  cause,  for,  828. 
treated  as  the  heanng,  519. 
variation  of  certificate,  for,  [861]. 

MOTION  FOR  JUDGMENT,  Chap.  XEH.,  178-182. 
admission  in  pleadings  or  otherwise,  on,  180,  181. 
after  trial  of  issue,  179,  374. 

before  referee,  [402],  410. 
default  of  pleading,  in  case  of,  170. 


Vol.  I.  ends  with  p.  884  ;   Vol.  II.  with  p.  1894. 
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MOTION  FOE  JUDGMENT— <wn^tfitiAf. 
dafendaiit  oannot  set  down  action  on,  148. 

but  may  on  oonnterdaim,  though  action  diamused  for  want  of  prosecu- 
tion, 174. 
DiBtriot  Begistrj,  in  action  proceeding  in,  177. 
eridenoe  bj  affidavit  on,  180. 
healing  of,  179,  180,  182. 
infant  defendant,  against,  180. 
judgment  on,  usual  forms  of,  [178,  179]. 

against  some  defendants  only,  [178]. 

defendants  not  competent  to  consent,  submitting  to,  [179]. 

in  default  of  defence  or  appearance,  174,  [178],  180. 

may  be  obtained,  in  what  cases,  179,  180. 

referee,  after  trial  before,  [402],  419. 
notice  of,  filing,  after  default  of  appearance,  180. 
setting  down  action  od,  179,  181,  182. 

action  proceeding  in  District  Begistry,  182. 

after  a  year,  not  without  leave,  182. 

where  special  case  disposes  of  whole  action,  366. 
«<  short,"  marking,  182. 

MOTION  OF  COXmSE,  117. 

ICUNIGIPAL  GOBPOBATION.    iS^  Gobpos^tiov. 
discovery  by,  [54],  71,  79,  80. 

freemen  of  borough,  compensation  to,  for  common  rights,  2446. 
trustee  of  charity,  1304,  1326,  1326. 

MUSICAL  COPTRiaHT,  681,  682. 


NAME, 

business,  injunction  against  carrying  on,  without  dearly  distinguishing  it 

from  plaintiffs,  [988]. 
company,  of,  use  of,  when  protected  by  injunction,  637,  638,  718. 

right  to  use,  in  suing,  711. 
firm,  of,  injunction  against  using,  637,  638,  [998],  698,  2180. 

right  to  use,  after  dissolution,  or  as  part  of  g^oodwill,  636,  697,  698. 
particular  house,  of,  not  the  subject  of  an  injunction,  638. 
partners,  discovery  of  names  of,  [98],  63,  132. 
right  to  use  own  name  in  trade,  636,  637. 
Teudor,  of,  injunction  to  restrain  purchaser  of  business  from  using,  638* 

NAME  AND  ARMS  CLAUSE,  1726. 

leave  to  infant  to  petition  for  permisuon  to  use,  [999]. 

NATIONAL  DEBT  ACT,  1870,  Cbap.  LDC.,  2680—2636. 

advertisement  under,  notice  when  to  be  given  by,  2634,  2686. 

evidence  of  identity,  what  requisite,  2634. 

inquiry  under,  as  to  persons  entitied  to  fund,  [8680]. 

lunatic,  transfer  to  aocount  of  pauper,  2633. 

petition  under,  2634. 

costs  of,  2634. 

service  of,  2634. 

trustee  and  beneficiaries  must  be  before  the  Courts  2634. 


Seftrencei  to  th$  FornM  ure  prints  thut  [469]. 
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NATIONAL  DEBT  ACT,  1870,  Chap.  JAX.'-^mHmied. 

seoond  claimant,  remedy  of,  2535. 

eeoond  petition,  where  first  diBmiwwl,  2534. 

transfer  of  stock  and  payment  of  dividends  to  personal  xepreaenfatiiTes,  aad 

distribution  of  fund  amongst  benefioiaiiee,  [8681],  2534. 
transfer  of  stock,  order  for,  [8680]. 

order  for,  after  inquiry,  where  stock  in  name  of  trustee,  [86IS],  SMI. 

order  for,  to  second  claimant,  [868S]. 
unclaimed  diyidends  and  stock,  proyisions  as  to,  2533 — ^2535. 

accumulations  of,  claimant  not  entitled  to,  2534. 

list  of,  right  to  inspection  of,  2533. 

NATIONAL  DEBT  COMMISSIONEBS, 

Testing  right  to  cash  carried  oyer  to,  [1816]. 

NATUBALIZATION  ACT,  1870, 

proving  declarations  of  nationality  under,  157. 

NAVIGABLE  STREAM, 

obstruction  of,  restrained,  [694],  596. 

NE  EXEAT  REGNO,  Chap.  XXX.,  616—617. 
account,  against  defendant  in  action  for,  1366. 
appeal,  discharged  on,  [616]. 
discharged  on  defendant  giving  security,  [616]. 

with  costs  and  inquiry  as  to  damages,  [616],  517. 
object  of,  and  how  obtained,  516,  517. 

dear  evidence  required,  516. 

must  be  for  ascertained  sum,  516. 
order  for  issue  of  writ  of,  [616]. 

undertaking  as  to  damages  usually  required  on  appUoation  for,  [616],  616. 
writ  of,  in  spedflo  performance  action  by  vendor,  2287. 

NEGESSABIES, 

infant,  for,  inquiry  as  to,  [986],  087*    And  see  ImAJn. 

proof  for,  in  administration  actum,  1434. 
lunatic,  for,  proof  for,  in  administration  action,  1434. 
wife,  for,  liability  of  husband  for,  922,  923,  937, 1434. 

NEGATIVE  TERM, 

contract,  in,  when  implied  as  ground  for  injunction,  636,  720. 

NEGLIGENCE, 

arbitrator  when  liable  for,  413. 

breach  of  trust,  when  amounting  to,  1125,  1126,  1180. 

costs  occasioned  by,  303,  [1104],  1108. 

creditor,  of,  discharge  of  surety  by,  2166. 

escape  of  water,  by,  liability  for,  597. 

estoppel  by,  in  not  ascertaining  contents  of  deed,  2313. 

gross,  benefit  of  legal  estate  lost  by,  2103,  2104. 

lien  lost  by,  2060. 

next  friend,  of,  infant  not  to  suffer  by,  982. 

partner,  of,  liability  of  co-partner  for,  2176. 

priority  affected  by,  2102—2106. 

referee  not  liable  to  action  for,  413. 

set-off  of  daim  for,  1361,  1363. 


Vol  I.  emU  withp,  884 ;   Vol,  II.  icUhp.  1894. 
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NEGLIGENCE— Mfi^ifftM^. 

aolidtor  when  liable  for,  1102,  1108,  1109.    See  Qoucaon, 
statatoiy  powers,  in  ezeroise  of,  reBtrained,  712. 
Buretj,  diooharge  of,  by  creditor's,  2156. 
tmstoe  when  liable  for,  1126,  1126,  1130,  1131. 

in  not  getting  in  fonds  or  debta,  1127,  [1141,  1148],  1160,  1161. 

In  not  renewing  policy,  1127. 

in  paying  money  on  faith  of  forged  oertificatea,  [8JM)9],  2810. 

NEGOTIABLE  SECUBITIES, 

depoeit  of,  in  Court,  [901— M4],  212,  213. 
meaning  of  term,  2108. 

NEGOTIATING, 

scale  fee  chargeable  for,  310,  312,  313. 

NEGOTIATING  SECUBITIES, 

injunction  against,  [892,  787],  728,  729. 

"  NEPHEWS," 
gifts  to,  1674. 

NEW  SOUTH  WALES, 

reoeiver  of  real  estate  in,  [810]. 

NEW  TRIAL, 

appeals  from  orders  as  to,  866,  864,  871. 

motion  for,  to  be  to  Court  of  Appeal,  608. 

motion  for,  to  High  Court  where  trial  before  referee,  420. 

NEW  TBUSTEE.    See  Teugkcbb  ;  Tbubthh  Acts. 

NEWSPAPER, 

copyright  in,  629. 

injunction  to  enforce  proprietary  rights  in,  629,  [680]. 

paUioation  of  articles  in,  contempt  of  Court  by,  [464],  466—467. 

injunction  to  restrain  comments  by,  on  pending  proceedings,  [691],  692. 
reoeiyer  of,  appointment  of,  790,  791. 
share  in,  foredosure  of  mortgage  of,  2192. 

NEXT  FRIEND, 

of  iafiuit,  974—977. 

appointment  of,  in  room  of  deceased,  [971]. 

in  place  of  one  discharged,  [974]. 

in  room  of  one  liring,  on  giving  security  for  costs,  [971]. 

who  may  be  appointed,  978. 
consent  by,  971. 

to  take  eridence  by  affidavit,  103,  976. 

when  binding  on  infant,  126,  976,  986. 
consent,  not  to  be  added  without  his,  47. 
costs  of,  [978,  974],  977. 

liability  for,  973,  976,  977. 
discharge  of,  [974]. 
discovery  by,  976. 
fitness  of,  inquiry  as  to,  [978],  976. 


Se/erencee  to  the  Forms  are  prtnted  thm  [486]. 
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^TEXT  FRIEND— Mfi^tfHiAf. 
of  infuit — continued, 

mqiiiiy  whether  action  by,  benefioial  to  infant,  [078]^  976, 976. 

inaolyent,  reqtdred  to  give  Beonrity  for  coats  of  appeal,  975. 

mazried  woman  incapable  to  act  as,  889,  975. 

negligence  of,  infant  not  to  snfEer  by,  982. 

new  next  friend,  [974],  976,  977. 

Partition  Act,  may  zeqnest  or  undertake  under,  1025. 

petitioner,  887. 

powers  of,  976. 

reoeiTer,  ineligible  as,  776. 

removal  of,  971,  976,  977. 

seouriiy  for  costs  by,  971,  976,  977. 

written  authority,  to  be  signed  by,  anthorizing  proceedings,  975. 
of  marriod  woman,  888,  889.    See  Mahbtkd  Woxav. 

NEXT  OF  KIN, 

advertisement  for,  1677. 

appointment  of  person  to  represent,  [180],  121,  122,  1672. 

costs  of  ascertaining  class  of,  1676. 

Crown  entiUed  in  default  of,  [1046,  1649],  1660,  1651. 

dispensing  with  service  on,  1676. 

gift  to,  after  life  interest,  1676,  1676. 

inqniries  who  aze,  [1465,  1668, 1670],  1675,  [1577,  1578].  JudeeelHtsm. 

under  foreign  law,  [1577]. 
meaning  of  "  next  of  kin  "  and  similar  expressions,  1675,  1676. 
money  converted  into  land  for  purposes  which  fail,  right  to,  1564. 
residue  declared  distributable  amongst,  [1595]. 
when  bound  to  refund,  1662. 

«  NIEOES," 
gift  to,  1674. 

NOISE  AND  VIBRATION, 

injunctions  against,  [606 — 608],  612. 

NON  COMPOS  MENTIS, 
appearance  by,  978. 

consent  on  behalf  of ,  as  to  mode  of  taking  evidence,  103. 
dealings  by  Court,  &c.,  with  estate  of,  1027—1029. 
guardian  ad  litems  assigned  to,  971,  [978],  978. 

discharge  of,  972. 
guardian  of  person  and  estate  of,  appointment  of,  990. 
habeas  eorpue  to  bring  up  person  alleged  to  be,  1049. 
inquiry  if  person  is,  after  guardian  ad  litem  appointed,  972. 

as  to  competency  of  aUeg^  976,  [1068]. 
maintenance,  jurisdiction  to  aUow,  when  property  amaH,  1009. 
partition  action,  party  to,  1877,  1891. 
partner,  agreement  by,  set  aside,  2161. 
partner,  exclusion  of,  not  justifiable,  697. 
sequestration  against,  463. 
service  of  writ  on,  12. 
service  on,  of  notice  of  judgment,  [888]. 
special  case,  concurring  in,  368. 
trustee,  appQintment  of  new,  in  place  of,  1269.    And  eee  Tbobxbb  Acf. 
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K0N0ON7OBMIST  CHAPELS, 

injnnotionB  in  reference  to,  723,  724.    See  Ohapbl. 

NON-CONVERSION, 

Ixreaoh  of  imst  by,  1127,  [1141,  1148],  1160,  1151. 

NONSUIT, 

abdliBhed,  129. 

NOTABT, 

affidaWtB  and  dedlarationB  sworn  before,  109,  110,  237. 

colonial,  &o.,  may  adminiiitflT  oaths  in  Chancery,  110. 

consul  acting  as,  abroad,  110. 

documents  authenticated  by,  287,  238. 

notarial  acts,  what  are,  237.    See  Vgwsbl,  of  Attobuxt. 

yerifioation  by,  of  signature  of  power  of  attorney  executed  abroad,  237,  238. 

NOTES, 

documentSi  of,  right  to  take,  80. 

NOTICE, 

admission  of  facts,  as  to,  entering,  in  order,  145. 

affidavits,  to  read,  106,  393. 

appeal,  of,  861—863,  865. 

appointment,  of,  for  settling  judgment  or  order,  188. 

appropriation,  of,  in  respect  of  consignments,  2366. 

assignment,  of,  effect  of,  as  against  charg^g  ordir,  483. 

as  against  garnishee  order,  489. 

duty  of  assignee  to  give,  2068. 

giving  title  by,  488. 
attachment,  of,  440. 

charge,  of,  on  fund  brought  into  Court,  498. 
ohoees  in  action,  of  assignment  of,  2001,  2002,  2104,  2108. 
oompany,  to,  2104. 

constructive,  when  imputed,  1078,  1079,  2106—2108. 
cross-examine,  of  intention  to,  104. 

deposit  of  policy,  of,  to  be  given  to  insurance  society,  2007|  2104. 
directions,  after  order  for,  26. 
discontinuance,  of,  [188],  129. 
*  dissolution  of  parlaiership,  of,  2162,  2166,  2178,  2179,  2196. 
documents  or  copies,  to  admit,  163,  164. 

form  of  entering,  [146]. 

to  produce,  74. 
equitable  interest,  of  dealings  with,  1128. 

evidence,  to  read,  on  further  consideration  or  summons  to  vary,  363. 
executor,  to,  of  charge  on  funds,  1128. 
facts,  to  admit,  164. 
firm,  to,  when  sufficient,  2194. 
fund  not  to  be  dealt  with  without,  207. 
further  consideration,  of,  368. 
injunction,  of,  what  sufficient,  191,  486,  623,  746. 
iMue,  of  trial  of,  372. 
judgment  or  order,  of,  194,  1481. 

service  of,  [194,  886],  827,  328,  1481.    See  JuDaxMNT. 
on  infant  or  non  eompos,  [888]. 
dispensing  with,  in  partition  action,  [1868,  1867],  1878—1880. 

Mrferencee  to  the  Forme  are  printed  thrn  [466]. 
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NOTICE— eonHnued. 

lodgment  in  Ooort,  of,  211,  213. 

meeting  of  company,  of,  when  suffioient,  718. 

mortgfage,  to  paj  off,  1907. 

motion,  of,  392,  393.    See  Monoir. 

leave  to  serve,  [618],  623. 

on  appeal  in  K.  B.  B.  from  Judge  in  GhamberB,  857. 
Bervice  of,  in  case  of  attachment,  411,  440,  443,  444. 
motion  for  judgment  against  defendant  out  of  jnzisdiction,  of,  180. 
parol,  by,  2106. 

partition  action,  of  judgment  in,  dispensed  with,  [1868],  1878 — 1881. 
payment  into  Court,  of,  211,  213. 
policy,  of  assignment  of,  2007,  2104. 
priority  by  giving,  1128,  2102—2111.    See  MoBSOAas. 
proceedings  in  Chambers,  of,  318. 
proceedings,  of,  in  creditor's  action,  1432. 
production  of  documents,  for,  74. 
quit,  to,  by  receiver,  803. 
real  estate,  as  to  charges  on,  2003,  2105. 
recital,  by,  2105. 
registration,  effect  of,  as,  2110. 
removal  of  action  from  district  registry,  of,  177. 
Settled  Land  Acts,  to  be  given  under,  1824. 
service  of  notice  of  proceedings,  327.    See  Ssbvigb. 
soUcitor,  through,  1078,  1079,  1128,  2107,  2108. 
stop  order,  operating  under,  497. 

sub-purchase,  of,  does  not  constitute  vendor  trustee,  2221,  2254. 
telegram,  by,  436,  523,  746. 

tenancy,  of,  as  between  vendor  and  purchaser,  2107,  2219,  2297. 
time,  of  the  essence,  when  made  by,  2224. 
title  deeds,  by  non-production  of,  2107. 
transferee  of  fund,  to  be  g^ven  to,  [491]. 
treat,  to,  by  railway  company,  enforcement  of,  2209. 

injunction  against  proceedings  on,  [700 — ^708],  712. 

service  of,  150. 

subsequent  proceedings  on,  2409,  2411. 
trial,  of,  147,  148. 

dismissal  of  action  in  default  of  giving,  [18S],  186,  139. 

postponing,  376. 
trial  by  jury,  of  deeure  of  party  for,  373. 
trustees,  to,  of  assignment,  or  charge  on  equitable  intererti  1128,  SIM, 

2105. 
vendor,  to,  of  charge  on  agreement,  1128,  2221,  2254. 
witness,  to  produce,  104. 
writ,  of,  to  party  out  of  jurisdiction,  [7],  17. 

NOVEL, 

copyright  in,  [672],  680. 

NnDUM  FACTUM, 

will  not  be  specifically  enforced,  2217* 

NUISANCE, 

abated  before  hearing  of  action,  615. 
acquiescence  in,  effect  of,  610. 
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adding  plaintiifa  in  action  for,  48. 

air,  by  fouling,  61 1.    See  Ant. 

" annoyance"  and  ''giieyance,"  meaning  of,  611. 

appeal  from  sununary  orders  as  to,  864. 

apprehended,  injunction,  qttia  timet^  against,  614. 

bell-ringing,  by,  612. 

besetting  or  watching  premises,  by,  [600,  610],  618. 

blasting  operations,  by,  609. 

brick-burning,  by,  [604],  610,  611. 

calcining,  by,  605,  611. 

carpet  beating,  by,  612. 

cement,  chemical  and  mannre  works,  by,  606,  612. 

dub,  noise  from,  [608]. 

covenant,  contrary  to,  [607],  611. 

damages,  inquiry  as  to,  costs  of,  616. 

dangerous  trade  or  occupation,  by,  [606],  612. 

defined,  611. 

disooTeiy  in  action  as  to,  616. 

electric  current,  by  discharge  of,  614. 

experiments,  leave  to  enter  on  premises  to  make,  [600]. 

fire-arms,  from  testing,  [606]. 

fireworks,  by,  [606]. 

fried  fish  shop,  by,  612. 

gasworks,  by,  609,  612,  621,  622. 

heating  premises,  by,  612. 

horses,  by  keeping,  [606]. 

hospital  for  infections  diseases,  by  keeping,  612. 

iBJunction  to  restrain  [688,  604—610],  610—616. 

acquiescence,  effect  of,  613. 

apprehended  nuisance,  614. 

damage,  actual  and  permanent,  must  be  shown,  610,  611. 

form  of,  604,  606,  616,  617. 

locality,  circumstances  of,  considered,  611. 

mandatory,  as  to  user  of  drain,  629,  630. 

public  bodies,  against,  614. 

suspension  of,  612,  622. 

temporary  nuisance  not  vestmined,  611. 

when  granted,  610,  611. 

where  defendant  claims  right  to  conmiit,  611,  620. 
inquiry  as  to,  617,  [618]. 
Issue  as  to,  372,  881. 

landlord,  liability  of,  for  nuisance  by  tenant,  616. 
local  board,  by,  injunction  against,  [616,  616],  617,  620,  621. 
malicious  interference  with  servant,  by,  612. 
manufacture,  by,  injunction  against,  [618],  622. 
manure  works,  by,  612. 
mineral  works,  by,  606. 
murioal  instruments,  by  noise  with,  612. 
noise  and  drainage  from  stables,  by,  [606],  612. 

carriages,  &c.,  drawing  up  to  club  after  midnight,  [606]. 

judgment  after  report  of  special  referee,  607. 
noise  and  vibration,  by,  [607,  606],  612,  613. 
noisy  entertainment,  by,  689,  [606],  613. 

RefereneeB  to  the  Formt  are  printed  thus  [466]. 
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NXJISANOE— ^on^tttUA^. 

offenaiTe  oocapataonSi  injimcfcioiiB  agamat,  [60ft — 608],  611. 

poiaonoas  trees,  from,  610. 

poUation  of  riyer,  injanction  against,  [61&— 619]. 

prosecution  for,  614. 

proyisional  order,  under  exercise  of  powers  ooufeKred  bj,  616. 

PubUo  Health  Act,  1875.  .614. 

summary  proceedings  under,  614. 
reasonableness  of  user  not  a  defence  to  aodoa  for,  611 . 
reference  and  report  as  to,  420,  [606],  617. 
rifle  range,  bj,  [608],  613. 
Biyers  Pollution  Act,  1876 . .  619. 
sewage,  by,  restrained  by  injunction,  [616,  616],  617. 

dismissal  of  action  for,  on  undertiddng,  617. 
skittles,  by,  613. 

small-pox  hospital,  by,  [606],  610,  612. 
smoke  and  yapour,  by,  609,  610,  612. 

special  or  ofBlcial  referee,  question  of,  referred  to,  [606],  615. 
stables  of  tramway  company,  by,  614. 
statutory  powers,  in  exercise  of,  614,  620. 
steam-hammer,  by,  [607],  612. 
summary  relief  against,  614,  620. 
undertaking  to  continue  precautions  against,  [606]. 
urinal,  by  use  of,  613. 
yacant  land,  by  use  of,  613. 
veterinary  surgeon,  from  business  of,  606. 
vibration,  by,  [607,  608],  612,  618. 
watdung  or  besetting  premises,  by,  [600,  610],  613. 
way,  right  of,  used  so  as  to  create,  589. 
weights,  by  storing,  on  upper  floor,  630,  [606]. 

KUMEBOUS  PABTIES,  121. 

mrNC  FRO  TUNC, 
entering  order,  191. 


OATHS,  106,  109.    Sf^AmD^vtr;  Coiaaa8iOSX& ;  \TiTHBflB. 
arbitrator  may  administer  oaths,  406. 

OATHS  ACT,  1888..  110. 

OBEDIENOE, 

injunction,  to,  enforoed  strictly,  746* 

OBJECTIONS, 

irregularity,  for,  to  deposition,  162. 
taxing-master's  certificate,  to,  296,  297« 
title,  to,  overruled,  [2866]. 

OCCUPATION, 

inquiry  as  to,  in  administration  action,  [1666]. 
in  specific  performance  action,  [8947]. 
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OCCUPATlON—fontinued, 

rent,  oharging,  against  deyisee  or  heir  in  dower  suit,  [966]. 
against  mortgagee,  [1969],  1978,  1976—1978. 
in  action  for  spedfio  performance,  [8844],  2251. 
in  action  to  reednd  contract,  2306. 
in  administration  action,  [1666]. 
in  partnership  action,  [8170]. 

inqnirj  what  ought  to  be  charged,  [1566,  1860, 1886]. 
on  share,  in  partition  action,  1860,  1880,  [1887]. 
receiver,  paid  to,  802. 
rests  in  account  of,  [1966],  1976. 
yalue  to  be  set  by  waj  of,  [1666]. 

OFFENSIVE  OCCUPATIONS, 
injunctions  against,  [604—607]. 

OFFICE, 

recdver  of  profits  of,  appointed,  790. 

solicitor,  of,  production  of  documents  at,  [58,  68],  79. 

OFFICE  COPIES, 

orders  and  judgments,  of,  153,  154,  199,  208. 
orders  and  judgments  of  other  Courts,  of,  199. 
orders  in  lunacy,  of,  209. 
sealed  with  seal  of  Central  Office,  156. 

OFFICIAL  ACTS  AND  OBDEBS,  155,  156. 

OFFICIAL  LIQT7IDAT0E.    Sse  Liqttidatob. 

OFFICIAL  BEFEBEE,  415—420.    Sse  BiDrsBBB. 
account,  how  taken  by,  1357. 

OFFICIAL  80LICIT0B, 

judicial  trustee,  appointed,  [1874],  1278. 

prosecution  of  proceedings  by,  328. 

service  on,  of  order,  as  to  dormant  funds,  209. 

OFFICIAL  TBUSTEES  OF  CHABITABLE  FUNDS.    See  Chaxitt. 
payment  or  transfer  to,  [881,  888],  233,  [1808—1811],  1316. 

OFFICIAL  TBUSTEE  OF   CHABITABLE  LANDS,  [1888,  1808],  1316. 
^ImChabitt. 

OMISSIONS, 

accidental,  in  judgments  or  orders,  correction  of,  191,  192,  1228,  1249. 
in  performance  of  contract,  inquiries  as  to,  [1868]. 

OFENINa  ACCOUNTS, 
grounds  for,  1383—1385. 
order  for,  1974. 

OPENING  BIDDINGS,  344,  345. 

OPENING  FOBECLOSUBE,  [1988,  1989, 1998],  1996,  1997. 

OPTION, 

conversion  of  property  by  exercise  of,  1554,  1555. 
inquiry  as  to,  [1660]. 
power  of  trustee  to  gfive,  1126. 

sale  with  stipulation  for  repurchase,  not  a  mortgage,  1907. 
Bfic  performance  of,  2209,  2252. 
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ORDER.    See  JuDQiCBnT. 

ORIGIN, 

domioile  of,  1682,  1683. 

ORIGINATINa  SUMMONS, 
aooountB,  for,  320,  1478. 
action,  originating  sonunons  is,  1. 

8eeu»,  within  Ck)nye7andng  Act,  1881,  s.  14.  ,321. 
administration,  for,  320,  321,  1417,  1478,  1479. 
adyertisement  of,  service  by,  [5]. 
appeal  from  order  made  on,  1,  869. 
appearance  on,  325,  978. 
ascertainment  of  class,  for,  320,  1478. 

breach  of  trust,  question  as  to,  not  to  be  decided  advBraely  on,  321. 
costs  of  non-attendance,  318. 

costs  oat  of  estate,  can  be  given  in  proper  case,  321,  1479. 
Cooniy  Court,  for  removal  of  plaint  from,  [840]. 
creditor's  action,  judgment  in,  [1898],  1396. 
Crown,  against,  1479. 
dismissal  with  costs,  [247]. 

disputed  debt,  not  appropriate  for  reooyery  of,  1479. 
District  Registry,  removal  from,  830. 
executor,  by  or  against,  1163. 
female  plaintiff,  description  of,  318,  888. 
foreclosure,  for,  321. 

forfeiture  of  lease,  for  relief  in  respect  of,  321. 
further  consideration  of,  364. 
Guardianship  of  Infants  Act,  1886,  under,  1001. 
infant  defendant,  default  on  appearance  by,  978. 
judgment  on,  form  of,  [1893]. 

judgment  on,  opinion  expressed  but  no  order  made,  [1886]. 
jurisdiction  of  Court,  321,  1478,  1479. 
mortgages,  for  relief  in  respect  of,  321,  [1890],  1906,  2108. 
parties  to,  1480,  1481. 
payment  into  Court,  for,  320,  1129,  1479. 
payment  out  of  Court,  for,  1194. 
preparation  of,  324. 

priorities,  questions  as  to,  not  to  be  detenniued  on,  821,  2108. 
process  of  contempt  on  proceedings  by,  324. 
questions  affecting  rights  of  creditors,  legatees,  &o.,  as  to,  S20«  1478. 

arising  in  administration  of  estates,  as  to,  320,  321,  1479. 
real  estate,  for  administration  of,  1479. 
receiver  may  be  appointed  on  application  by,  321. 
reconyejrance  or  redemption,  for,  321. 
release  not  to  be  set  aside  on,  321. 
sealing,  326. 
service  of,  318,  321,  325, 1481. 

out  of  jurisdiction,  cannot  be  ordered,  17,  272. 

substituted,  [6]. 
simple  questions,  intended  for  determinatio&  of,  321, 1479. 
third  party  procedure  not  applicable  to,  149,  326. 
transfer  of,  to  proper  Judge,  [898],  827. 
trust,  for  administration  of,  1479. 
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OBiaiNATINa  BU^Smm^^-iiontinued. 
▼alidity  of  fleitlemeint  determined  on,  1479. 
wilful  default  not  oharg^ble  on,  nnless  by  consent,  1163,  1479. 

OUTFIT, 

of  infant  ward  on  marriage,  orders  for,  [8S2,  1051, 1052]. 

OUTGOINGS, 

payable  by  tenant  for  life,  [1760],  1770. 
payment  of,  by  vendor,  2261,  2252. 

OUTSTANDING  ESTATE, 
aooonnt  of,  [1890]. 

apportionment  of,  by  executor,  [1451]. 
breach  of  tmst  by  neglecting  to  gfct  in,  1127. 
duty  of  exeoators  or  tnxstees  as  to,  1127,  1160,  1161,  1164,  1163,  1666, 

1667. 
getting  in  and  inyesting,  1394,  [1458,  1668—1566],  1667,  1668.    And  9ee 


receiver  of,  [740,  751,  758]. 

appointed  where  executor  insolvent,  782,  783,  1567. 
where  legatee  may  sne  in  respect  of,  1667. 

OVEN, 

injunction  against  using,  [547]. 

OVEBCHABGE, 

taxation  after  payment  on  ground  of,  288. 

OVERPAYMENT, 

benefidaiy,  of,  by  trustee,  1136. 
mortgagee,  of,  1949,  [1959],  1976,  [2000,  2122]. 
tenant  for  life,  to,  1682,  1692,  1693. 
by  receiver,  780. 

OVERSEEBS, 

action  for  account  by,  1374,  [1880]. 

payment  to,  for  maintenance  of  paupiiBr  lunatic,  [1069],  1070,  1071. 

priority  of  parish  as  creditors,  1420. 

OWELTY  OP  PARTITION,  [1887],  1890.    See  Pabtitioh. 

OYSTER  FISHERY, 

account  against  oyster  meters,  1376. 

issue  as  to  rights  of  oyster  meters,  382. 

restoration  of  oyster  beds  compelled,  626. 

light  to,  established,  and  enforced  by  injunction,  [740]. 


PALATINE  COURT.    See  Dubhav  ;  LuraifliEB. 

PAPERS.    See  DoouiODm. 

delivery  of,  on  appointing  charity  trustees,  [1800]. 

drawing  up  of  order,  to  be  left  for,  187. 

Judges,  for  use  d,  in  Court  of  Appeal,  868. 

lien,  solicitor's,  on,  1080 — 1087.    See  Solxgitob. 

neglect  of  solicitor  to  deliver,  160. 

solicitor's,  special  directions  as  to,  in  partnership  action,  [768]. 

Btfereneee  to  the  Forma  ore  printed  thut  [456]. 
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PASAFHEBNAIilA,  900,  921. 

PABISH  GHUBGH, 

prodaction  of  cestui  pte  vie  at,  [1782]. 

PABISH  CLEBK, 

injimotion  against  aoting  as,  723. 

PABISHIONEBS, 
gift  to,  1326,  1341. 

PARLIAMENT, 

Act  of,  form  of  entering,  as  evidenoe,  [142]. 

application  to,  restrained,  [706],  707,  711,  712. 

charity  regulated  by  Act  of,  1297. 

funds  or  rates,  ezpenditore  of,  in  promoting  bill,  restrained,  [706],  712. 

guaidian  to  watch  proceedings  before,  on  behalf  of  infant,  [9M]. 

infant,  directions  as  to  proceedings  on  behalf  of,  [996, 1019, 1020],  1026. 

member  of,  enforcement  of  order  against,  747. 

committal  of,  for  contempt,  747. 

priyilege  of,  from  arrest,  465,  468. 
trostees  or  guardians  to  apply  for  or  oppose  special  Acts  of,  [96S,  19B\ 
1026,  [1180],  1186. 

draft  of  biU  to  be  settled  by  Judge,  [1020]. 

PABLIAMENTABY  BUSINESS, 
taxation  of  costs  of,  303. 

PABLIAMENTABY  DEPOSITS,  Chap.  LV.,  2474—2487. 

affidavit,  yerification  of  signuiture  of  petition  by,  when  lequired,  2482, 248S. 
application  of,  2483—2485. 

abandonment  of  railway,  on,  [2474],  2485,  2486. 

declaration  as  to,  and  inquiiy  as  to  creditors,  [2478],  2485. 

Life  Assurance  Companies  Acts,  under,  2487. 

Tramways  Act,  1870,  under,  [2479—2481],  2486,  2487. 
Chambers,  applications  when  to  be  made  in,  319. 
costs  payable  out  of,  2487. 
expenses  of  obtaining  Acts,  inquiry  as  to,  [2477]. 
inyestment  of,  2482. 

lenders  of,  rights  of,  on  winding-up  of  railway  company,  2482. 
life  Assurance  Companies  Acts,  under,  [2481],  2487. 
meritorious  and  non-meritorious  creditors,  distinction  between,  no  \aBgm 

exists,  2485. 
Parliamentary  Deposits  and  Bonds  Act,  1892  (55  &  56  Vict.  c.  27),  |n- 

Tisions  of,  2483,  2484. 
payment  of  deposit  out  of  Court,  [2474],  2482,  2483. 

inquiries  directed  on  petition  for,  [2476,  2477]. 

on  certificate  of  Board  of  Trade  of  half  capital  paid  op,  [2478]. 

on  certificate  of  execution  of  bond  under  special  Act,  [2476]. 

petitioners,  to  nominees  of,  2482,  2483. 

seal  of  company  to  petition  for,  when  required,  2483. 

surviving  depositors,  to,  after  advertisements,  and  wiiliaiit  iiuAv 
public  notice,  [2476]. 
payment  or  transfer  into  Court  of,  2482. 
receiver,  payment  to,  2483. 

special  provisions  as  to,  in  Bailway  or  Tramway  Acts,  2483,  2486. 
Standing  Orders,  provisions  of,  as  to,  2482,  2483. 
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PABOCHTATi, 

ohariiiee,  apportionment  of,  [1286],  1287,  1318. 
oitj  of  London,  in,  1320. 
gifts  for,  Talidily  of,  1285,  1296. 
sbheme  for  poor  of  pariflh,  1285. 
registers,  extracts  from,  155,  1267. 

FABTIGUIiASS, 

aooomit,  in  action  for,  not  generally  ordered,  39. 
damages,  of  daim  for,  74. 
further,  of  oonnterolaim,  [82]. 

of  pleadings,  130. 
highway,  of  dedication  of,  in  action  of  trespass,  561. 
patent,  of  breaches  of,  order  for,  [648,  651]. 

of  objections  to,  order  for,  [661]. 
pedigree,  of,  39. 
pleadings,  in,  39,  40. 

dismissal  of  action  in  default  of  deliyery  of,  40. 

further  and  better,  order  for,  [82],  34. 

further  statement  of  counter-claim,  [82]. 

object  and  nature  of,  39,  40. 

when  ordered  before  discoyery,  39,  40. 
property,  of,  on  sale  by  Court,  340. 
stay  of  proceedings,  order  not  operating  as,  130. 
trust  fund,  of,  declared,  [1696]. 

PARTIES, 

absent  parties,  service  of  order  on,  1466,  1482,  1577. 

of  writ  or  notice  of  it  out  of  jurisdiction,  [6 — ^9],  13 — 17. 
account,  attending  taking  of,  1361. 
adding,  by  amendment  at  hearing,  46,  47. 

by  amendment  of  writ  or  pleading^,  orders  for,  [44,  46]. 
by  serrice  or  notice  of  writ,  [44]. 
adding,  substituting,  or  striking  out,  practice  as  to,  46 — 49. 

order  substituting  public  officer  of  banking  company,  [116]. 
administration  actions,  to,  1480 — 1483,  1485. 
against  estate  of  deceased  partner,  2195. 
administration,  party  entitled  to  take  out,  joined,  48. 
appeal,  entitled  to,  860,  861. 

to  be  served  with  notice  of,  862,  863. 
boundaries,  to  action  to  ascertain,  1893. 
breach  of  trust,  in  actions  for,  1139,  1140. 
change  of  interest  of,  113 — 123.     See  Ch^ngb  of  Pabtxbb. 
costs  as  between,  taxation  and  payment  of,  [946].     See  Tazaxxoh  OV  Gosn. 
payment  of,  by  plaintiff,  further  costs  out  of  fund,  253. 
on  appeal,  [848]. 
by  defendant,  further  costs  adjourned,  [2846]. 
further  costs  out  of  fund,  [264]. 
creditors'  actions,  to,  1416,  1417. 
declared  trustees,  [1267]. 
difloovery,  entitled  to,  65,  71. 
female,  description  of,  2. 

foreclosure  actions,  to,  1907,  1932—1937,  1982,  1983,  2082. 
farther  consideration,  on,  363. 
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inquiry  as  to,  in  partionlar  aotdon,  [186a— 1866, 1881],  1874,  1878, 1^79. 

insolvent,  seooiity  for  costs  by,  29,  30. 

joinder  of,  as  plaintiffs,  45,  46. 

married  women,  to  actions  by,  and  against,  887 — 890. 

new  tmstees,  to  application  for  appointmeDt  of,  1256. 

next  of  kin,  1576. 

partition  action,  to,  1872,  1878—1880. 

petition  of  right,  to,  397. 

reoeirer,  party  to  action  when  appointed,  [757,  768],  775,  776. 

receiver,  when  proper  party,  782,  783. 

redemption  action,  to,  1932,  1933,  1988,  2082. 

representation  of  nnmerons  parties,  [190],  121—123,  1481,  1569, 1671 

representative,  appointing  and  dispensing  with,  [110],  120,  122, 123. 

representatives  of  deceased  representatives,  when  to  be  made,  1416,  [1119- 

1621],  1522. 
served  with  notice  of  judgment,  1481. 
solicitors,  not  to  be  made,  for  purpose  of  costs,  36. 
spedal  case,  to,  367,  368. 

specific  performance,  to  actions  for,  965,  2216,  2229,  2230. 
trustees,  to  actions  by  and  against,  1139, 1140. 

PARTITION,  Chap.  XLVI.,  1863—1892. 

acknowledgment  as  to  title  deeds  under  Conveyancing  Act,  1883. 
admission  of  plaintifTs  title,  inquiries  directed  on,  1879. 
admissions  in  pleadings,  order  on,  181. 
adoption  of  agfreement  for  sale  of  infant's  property,  1861. 
advertisements,  on  dispeusing  with  service,  [1866, 1866],  1878—1880. 
advowBons,  of,  1872,  1873,  [1887,  1888]. 

alternate  presentations,  [1887]. 

sale,  presentation  to  be  by  lot,  [1888]. 
agreement,  partition  in  accordance  with,  [1887]. 
allowances,  account  of  rents  with,  [1860],  1881,  [1886]. 
alternative  order  for  sale  or  liberty  to  apply  where  infants  interested,  [18tf]. 
alternative  order  for  sale  or  partition,  [1870]. 
boundaries,  commission  to  ascertain,  1893,  1894.    See  Bouhulszv. 
Chambers,  partition  in,  [1870, 1882,  188i8],  1889. 

on  further  consideration,  with  directian  as  to  deeds,  [1888]. 

sale  on  application  in,  [1868—1868],  1874. 

subject  to  inquiries,  [1882]. 
charges,  partition  subject  to,  [1888]. 
eommission,  partition  by,  with  special  inquiries  and  directkms,  [1686]. 

lands  in  colony  subject  to  rent-charges,  of,  [1886]. 

practice  on,  1889,  1890. 
commissioners,  naming,  order  for,  1886,  1889. 

order  for,  to  make  return,  1886. 
commissioners'  certificate  confirmed,  1886. 

practice  as  to,  1889,  1890. 

quashed,  1886,  1889. 
Commons  Act,  1876,  award  imder,  1892. 
conversion  by  judgment  for  sale  imder  Partition  Act,  1875. 

equity  to  re-conversion  under  Settled  Estates  Act,  1875. 

interests  of  persons  under  disability,  1875. 
conveyances,  mutual,  where  i>arties  under  disability,  [1888],  1890,  1891. 
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oopyholdsy  jiirisdiction  of  Court  to  partition,  1873. 
eoiti  of,  1881. 

diflabiUty,  of  parties  under,  charged  on  ahares,  [1864],  1881,  [1884, 
1889],  1891. 

dificrotion  of  Court  as  to,  under  sect.  10 ..  1881. 

issue  of  oommisdon,  not  formerly  given  till,  1881. 
now  given  up  to  as  well  as  after  hearing,  1881. 

shares,  several,  in  respect  of,  1881. 

shares,  to  be  borne  rateablj  in  proportion  to,  [1888]. 

taxation  of,  [1868],  1881. 

title  deeds,  of  action  to  recover,  included,  [1871]. 

where  title  improperly  disputed  or  parties  sever  in  defence,  1881. 
(keanij  Court,  transfer  of  proceedings  from  or  to,  1874. 
declaration  of  rights  of  parties,  [1868,  1869,  1869,  1888]. 

sale,  as  to,  being  more  beneficial  than  partition,  [1864],  1879. 
deed  of  partition,  by,  1872,  1891,  1892. 
deeds,  production  of,  where  partition  directed,  [1883],  1891. 
defence,  default  of,  in  partition  action,  1874. 
discretion  of  Court  as  to  ordering  sale,  1874. 

of  trustees  not  interfered  with,  1874. 
disputed  title,  partition  action  to  try,  not  to  be  brought,  1873. 
distribution  of  proceeds  of  saie,  1880. 
district  registry,  action  in,  1874,  1879. 
election,  request  for  sale  by  infant  does  not  operate  as,  1875. 
equality  of  partition,  allowance  for,  [1887],  1890. 
further  consideration  of  action  for,  1879. 
improvements,  permanent,  allowance  for,  and  inquiry  as  to,  [I860],  1880, 

[1888, 1887]. 
Indoeure  Acts,  partition  under,  1892. 
inoumbranoes,  inquiry  as  to,  [1866 — 1867]. 
infant,  action  by  or  against,  [986],  986.    See  Infakt. 

declared  trustee,  [1868, 1864],  1890,  1891. 

judgment  for  sale  binding  on,  982,  983,  1875. 

request  for  sale  by  or  on  behaU  of,  1025,  1029,  [1868],  1875,  1877, 
1889. 

title  deeds  of,  directions  as  to,  [1888],  1891. 
inquiry  as  to  persons  interested,  [1868—1868,  1861],  1874,  1878,  1879. 

as  to  settlements  of  shares,  [1869]. 

special,  as  to  shares  of  parties,  [1886]. 

whether  contract  for  sale  beneficial,  [I860]. 

whether  sale  beneficial,  [1868,  1868]. 
joinder  of  action  for,  with  other  causes  of  action,  1873,  1874. 
jurisdiction  in  equity  to  order,  1872. 

under  Partition  Acts,  1868,  1876..  1875,  1876. 
leaseholds,  of,  right  to,  1873. 

parties  to  action  for,  1878,  1879. 
leases,  inquiry  as  to,  [1886]. 
legal  questions  not  decided  in  action  for,  1873. 
lunatic,  partition  of  property  of,  1877. 
lunatic  party  declared  trustee,  vesting  order,  1891. 

action  by,  1877. 
manors,  of,  1872,  1888. 
married  woman,  request  for  sale  by,  036,  1877. 
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metes  and  bounds,  partition  by,  [1885]. 

mortgaged  lands,  of,  [1866,  1857],  1876. 

mntaal  oonveyanoes,  directions  for,  [1888—1885],  1890,  1891. 

non  compos,  action  by,  1877. 

party,  declared  trustee,  1891. 
notice  of  judgment,  service  of,  194. 

disposing  with,  [1886,  1867],  1878—1880. 
occupation  rents,  accounts  of,  and  inquiries  as  to,  [I860, 1666]. 

charged  on  particular  shares,  1860,  1880,  [1887]. 
owelty  of  partition,  [1887],  1890. 
part  of  property,  of,  [1870],  1874,  1875. 
parties  to  action  for,  1872,  1878-^1880. 
payment  of  purchase-money  into  Court,  [1858,  1867],  1879. 
payment  out  to  trustees,  [1869]. 
presentation  to  living,  directions  as  to,  [1888]. 
receiver,  when  appointed  in  partition  action,  783. 
recovery  of  land,  partition  action  is  not  action  for,  1874. 
rent-charges,  partition  of,  1873. 

partition  subject  to,  [1885]. 
rents,  accounts  and  inquiries  as  to,  [1867, 1860],  1880,  1881,  [1866,  IHT]. 
repairs  and  improvements,  allowance  for,  and  inquiries  aa  to,  [U60],  ISM, 

[1882, 1887]. 
representative  parties,  1878. 
right  to,  in  general,  1872,  1873. 
■ale  under  Partition  Acts,  1868,  1876.  .1874  et  uq. 

action  for,  need  not  pray  partition,  1875. 

advertisements,  after,  in  lieu  of  service,  [1865,  1866]. 

alternative  order  for,  on  result  of  inquiries,  [1868,  1870]. 

at  hearing,  1878. 

at  request  of  persons  cntitied  to  less  than  a  moiety  (sect.  3).. [1818— 
1855],  1875,  1876. 

at  request  of  persons  interested  in  a  moiety  (sect.  4}.. [1665— 1817, 
1861,  1868],  1876. 

certificate,  before,  irregular,  1879. 

contract  for,  adoption  of,  [I860]. 

conversion,  judgment  operating  as,  1875. 

discharge  of  purchaser,  where  proceedings  irregular,  359. 

distribution  of  proceeds  of,  [1866,  1868],  1880. 

immediate,  order  for,  [1867],  1877,  1879. 

incumbrancers,  with  consent  of,  [1867]. 

infant  plaintiff,  in  action  by,  [1862]. 

infant's  share,  on  undertaking  to  purchase,  and  valuation,  [1668]. 

jurisdiction  to  order,  under  sects.  3,  4,  5  of  Act  of  1868..  1876,  1876. 
no  jurisdiction  formerly  to  order,  1874. 

liberty  to  apply  in  Chambers  for,  [1858—1868]. 

Hberty  to  bid  at  (sect.  6).  .[1868,  1864],  1877. 
and  to  set  off  purchase-money,  [1864]. 
or  malce  proposal  for  purchase,  [1866]. 

of  part,  and  partition  of  part,  [1870],  1874,  1875. 

out  of  Court,  at  request  of  beneficiaries  (sect.  8).. [1661,  IMt,  UtS\ 
1877. 
by  trustees,  [1868]. 

request  for,  by  infants,  &c.,  936,  [1868],  1875,  1876  <tf  m^. 
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sale  under  PartitioiL  AotS|  1868,  IVt^— continued. 

set  off  of  pnrohafle-money  of  part  against  share  of  whole  pnrdhase- 
money,  [1864],  1880. 

subsequent,  participation  in  proceeds  of,  1880. 

subsequent  to  advertisements,  [1866,  1866]. 
sernoe,  1878—1886. 

dispensing  with,  [1865,  1866],  1878—1880. 

notice  of  judgment,  of,  194,  327. 

substituted,  of  judgment  for  sale,  [1868]. 
Settled  Estates  Act,  payment  out  of  sale  moneys  to  be  applied  under,  1869. 
Settled  Land  Act,  partition  under,  1872. 
taxation  of  costs  in  action  for,  [1868],  1881. 
timber,  inquiry  as  to  foiling,  [1886]. 
title  deeds,  diieotions  as  to,  [1888],  1891. 
title,  plaintiffs,  1872,  1873. 

proof  of,  at  hearing,  1878,  1879. 

trust,  overriding,  effect  of,  1872. 
Trustee  Act,  provisions  of,  applicable  to,  1272,  1875,  1890. 

parties  declared  trustees  under,  [1866, 1867],  1272,  [1868, 1864],  1883, 
1890,  1891.    See  Tbttbtbb  Acts. 

person  appointed  to  convey  under,  [1866, 1866, 1868]. 
trustee,  appointment  of,  of  sale  moneys,  [1868]. 
trustees,  parties  declared,  [1868,  1868],  1890,  1891. 
valuation,  purchase  of  share  at,  [1868],  1876. 
waste,  defendant  in  occupation  restrained  from,  1880. 
writ  of,  now  obsolete,  1872. 

PABTNEBSHIF,  Chap.  XLTX.,  2169—2205. 
aecount, 

administration  action  by  beneficiaries,  in,  [8800—8808],  2203—2205. 
custom  of  partnership  followed  in  taking,  2175. 
dealings  and  transactions,  of,  [8161,  8166,  8168,  8168,  8178],  2183, 
[8184]. 

in  action  by  executors  of  deceased  partner,  [8188 — 8186]. 

in  action  by  trustee  in  bankruptcy  of  one  against  executors  of  other, 
[8187]. 

on  dissolution,  [8106]. 

two  separate  and  successive  partnerships,  of,  [8168]. 

where  partnership  set  aside  for  misrepresentation,  [8160]. 
debts  due  to  partnership,  of,  [8800]. 
evidence  on,  1359,  2175. 
general  action  for,  must  be  for  dissolution,  2174,  2175. 

and  surviving  partners  must  be  made  parties,  2208. 
joint  and  separate  creditors  distinguished,  2191. 
lapse  of  time,  when  barred  by,  2174. 
manager,  of  salary  or  allowance  to,  [688,  8801]. 
outstanding  liabilities,  of,  [8160,  8184]. 
partnership  moneys,  of,  received  by  partner,  [688]. 
profits,  &c.,  of,  since  partner  became  fwn  compos ,  [8186]. 
representatives  of  partners,  binding  on,  1383. 
right  to,  when  barred,  2174. 
salary  due  to  manager,  [688]. 
settled  account  not  to  be  disturbed,  [8188,  8184,  8800]. 
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solioitora,  banlcen,  &o.,  as  to  finns  of,  2167. 

suinB  paid  in  respect  of  paitoenhip,  of,  [8164]. 

transfer  of  action  for,  to  Chancery  Division,  829. 
aooonntant,  reference  to,  directed,  2168. 
accounts,  duty  of  partners  to  rendec,  2175,  2176. 

action  by  partners,  stay  of  proceedings  on  failure  to  declare  namfis,  fte.,  lH 
sdminiitration  of  estate  of  deeeased  partner,  aetion  ftor,  1479,  [XM,  MM]. 

account  of  partnership  business  in,  [S800]. 
of  share  in  partnership,  2200. 

executors  of  deceased  partner,  when  maintaunahlft  againat,  by  baefi- 
oiaries,  2203. 

infants  interested,  inquiry  as  to  taking  profite  or  interast,  where,  0BOI]> 

inquiries  and  accounts  as  to  testator's  partnersh^  boaines,  pM]< 

legatees  of  deceased,  by,  2203. 

liberty  to  prove  in,  [2161]. 

parties  to  action  by  benefidaries,  2203. 

tenant  for  life  and  remainderman,  apportionment  between,  [M6]- 

where  surviving  partner  was  executor  of  deceased  partner,  [091]. 
admission  in  pleadings,  order  on,  for  inquiries  and  accounts,  181,  2163. 
admission  of  assets  by  executor,  [8161,  9184]. 
admission  or  representation  by  partner,  e£Eect  of,  2194. 
advertisement  of  dissolution  of,  not  restrained,  697. 
agreement  for, -enforcing  or  setting  aside,  [8169—8168],  2164—2166,  Sill, 
allowance  to  manager  or  surviving  partner  for  expenditure  or  managoMti 

2169,  [8184—2186],  2190,  [8801]. 
appearance  by  partners,  23. 

application  of  fund  in  Court  in  partnership  action,  [8171]. 
apportionment  of  profits  of,  as  between  ooipus  and  income,  [8908],  2201. 
arbitration  clause,  effect  of,  in  articles,  407,  413,  2168,  2182,  2183. 
arbitrator,  direction  to,  to  consider  question  of  goodwill,  [8178]. 
articles  of,  construction  of,  2176,  2177. 
assets  of,  what  are,  2176. 

declarations  as  to  property  forming,  [8166],  2167. 
assignee  of  share  in,  rights  of,  2177. 
at  wiU,  when  held  to  be,  2166,  2166,  [8194]. 
balanoee  due  to  or  from,  interest  on,  2169,  2182. 
banking,  accounts  and  inquiries  as  to,  2167. 
Bankruptcy  Court,  when  the  proper  forum,  2190,  2195. 
bankruptcy  of  partner,  account  of  dealings  eubsequent  to,  [8187]. 

effect  of,  697,  2177,  2190,  2195. 

of  all  surviving  partners,  2190. 
bequest  of  share  in  partnership,  2204. 
betting  business,  for  purpose  of,  2175. 
books,  admissibility  of,  in  evidence,  2175. 
books,  examination  of,  by  agent  of  partner,  2176.  • 
books,  production  of,  in  actions  by  and  against  partnen,  82,  86. 
Bovill's  Act,  provisions  of,  2198. 
capital  of,  canying  interest,  2182,  2188,  2189. 
change  in  constitution  of  firm,  effect  of,  2194,  2195. 
charging  order  on  interest  of  partner,  [8198]. 
dub  not  a  partnership,  727. 

injunction  against  interference  with  plaintiff's  enjoyment  of,  [7W]- 
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ooUiery  owners,  of,  decree  for  diseolution  of,  2169. 
oominisfiion  and  general  agents,  of,  aooonnts  of,  2168. 
company  not  a  partnership  within  Partnership  Act,  1890.  .2163. 
constmctiye  partners,  2198. 
oontiniiation  of,  after  term  expired,  2165,  2166. 

not  ordered  by  Court,  2164. 

except  with  a  view  to  winding-np,  2164,  2180. 
co-partners,  mutual  liabilities  of,  2193,  2194. 

fraud,  where  firm  has  profited  by,  2193. 

receipts  for  particular  purpose,  2193. 
costs  not  usually  ordered  tiU  after  hearing  of  action,  2183. 

payable  out  of  partnership  assets,  where  no  fault  on  either  side,  2183. 

residue  of  insufficient  fund,  out  of,  [2171]. 

separate,  of  severing  defendants,  305. 
ereditor's  aetion  against  deceased  partner's  estate,  account  directed  in, 
1459,  [8191],  2195. 

dealings  with  surviving  partners,  effect  of,  2194,  2195. 

joint  and  separate  creditors,  priorities  of,  2195,  2199. 

surviving  partners  to  be  served,  2195. 

trustee  in  bankruptcy  of  surviving  partner  to  be  made  party,  2195. 

where  assets  admitted,  [2184]. 
czeditom,  liability  of  partners  to,  2193,  2194. 

liability  of  estate  of  deceased  partner  to,  2194,  2195. 

liability  of  qiuui  partners  to,  2197,  2198. 

separate,  liability  of  partnership  estate  to,  2199. 
custom  of  partnership,  effect  of,  on  accounts,  2175, 2189. 
debts,  receiver  of,  [762],  778,  787. 

Debtors  Act,  partner  not  liable  to  imprisonment  under,  2176. 
decease  of  partner,  accounts  after,  [2188—2187],  2188—2191. 

liability  of  estate  of  deceased  to  partnership  debts,  2194,  2195. 
declarations  as  to  partnership  assets,  [2166],  2167. 

of  rights  of  partners,  [2169—2161,  2166,  2168,  2170,  2178,  2184,  2201, 
2202]. 

where  partner  deceased,  2187,  [2188]. 
deed  of,  directed  to  be  setUed,  [2169],  2164. 

cancelled,  [2160]. 
definition  of,  2163,  2197. 
deposit  of  deeds  with,  2051. 
depreciation  of  property  of,  restrained,  697. 
discovery  in  actions  between  partners,  86,  88,  2176. 
diMolntion  of,  2178. 

accounts  on,  [2168],  2179,  2180,  2182. 

covenant  against  parting  with  possession  not  broken  by,  697. 

death  of  partner,  by,  2177,  2188,  2189. 

declaration  of,  [2160,  2161,  2168],  2169,  2187. 

effect  of,  2179. 

execution  against  partner,  by,  435,  2177. 

goodwill,  valuation  of,  698. 

injunctions  consequent  on,  [698,  694]. 

insanity,  or  misconduct  of  partner,  on  ground  of,  2178,  2179. 

insolvency  of  firm,  on  ground  of,  2178. 

judgment  for,  when  made,  2178. 

judgment  of  Court,  by,  2178,  2179. 
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dissolntioiL  ot-^wntinued, 

notice  of,  declared  roid,  2162,  2164. 

when  efleotoal,  2178,  2179,  2196. 
profits,  declaration  as  to  mode  of  diTision  of,  [2186]. 
zetnm  of  premium  on,  [8170],  2181. 
when  it  takes  plaoe,  2165,  2178. 
duration  of,  2165,  2166. 
earnings  hj  partners,  when  assets,  2175. 
election  to  charge  old  or  new  firm,  2196. 
enforcement  of  orders  against,  424,  425,  2177,  2178,  2199. 
equitable  mortgage  by  partners,  foredosnie  of,  1983,  [9044,  Ml],  2061, 

2052. 
exclusion  of  partner,  697,  786. 
execution  against,  424,  425,  2177. 

ezeouton  of  deceased  partner,  actions  hj  and  against,  1525,  [108,  SUI- 
2187],  2188—2191. 
carrying  on  business,  liability  of,  1561,  1562,  2203,  2204. 
indemnity  to,  ag^ainst  partnership  debts,  [1626]. 
proof  by,  in  bankruptcy  of  surviving  partners,  2190,  2191. 
rights  of,  against  surviving  partners,  2189,  2208,  2204. 
when  surviving  partners  must  be  sued  together  with,  2203. 
existing,  declared  to  be,  [2161]. 

inquiry  whether,  [2162]. 
extended,  continues  on  old  terms,  2165. 
foreclosure  of  mortgage  of  share  in,  1933,  [2048]. 
foreign,  service  on,  11,  12. 
fraud,  profiting  by,  2198. 
gfamiahee  order  against,  487. 
goodwill  assignment  of,  on  dissolution,  697. 
bequest  of,  assent  of  executor  to,  2208. 
enforcement  of  sales  and  contracts  as  to,  2164,  2165. 
inquiries  to  ascertain  value  of,  2167t  2200. 
receiver  appointed  of,  781. 
right  to  share  of,  declared,  with  leave  to  sozchaige  and  faksfjr  aMnt 

2167. 
sale  of,  as  going  concern,  [760],  786,  [2162],  2180. 
effect  of,  538,  697,  698. 

in  consideration  of  annuity  out  of  profits,  2197. 
injunction  against  soliciting  partners  after,  [688,  881]. 
viduation  of,  ordered,  2167. 

with  special  direction  to  arbitrator,  [2172]. 
illegal  purpose,  for,  2175. 
indemnity,  partner  taking,  on  retirement,  when  in  position  of  surety,  2196. 

right  to,  where  partnership  set  aside,  [2160],  2165,  [2170]. 
infant  interested,  judgment  where,  2169. 
Infants,  entitied  to  profits,  inquiry  as  to  taking  inteceat  in  Heo,  [t881]. 

dedaied  entitled  to  Hen,  [2201]. 
iignnotion  against  acting  as  partner,  [682]. 

breach  of  agreement  for  dissolution,  697,  2168,  2178. 
breach  of  articles,  2169,  2164,  2168. 
depreciation  of  property  by  partner,  699. 
drawing  out  capital,  &c.,  [682,  686]. 
intenneddling  with  assets,  [692],  693,  697. 
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iajiinetion  against  acting  as  partner— «onftfiM«<f. 

opening  letters  of  other  finn,  [686]. 

removing  partnership  property,  [686]. 

user  of  name  of  finn,  [698,  684],  697,  698,  2180. 
inqvirj  as  to  assets  of,  [8169]. 

capital  and  employment  of  manager,  [8185]. 

carrying  on  business,  [8800]. 

damages  by  breach  of  articles,  2169. 

liability  of  testator  as  partner,  [1685,  8800]. 

liabiHty  on  leases,  [8186]. 

property  of  partnership,  [8168,  8168,  8160,  8184]. 

share  and  interest  of  partner  at  dissolution,  as  to,  [8178]. 

sum  to  be  allowed  for  expenditure,  [8168],  2169. 

terms  or  existence  of  partnership,  [8168]. 

testator's  assets  in  foreign  firm  and  coarse  to  be  taken,  [8800]. 
interest,  charging,  instead  of  profits,  [8188,  8801],  2203. 

liberty  to  apply  at  Chambers  for  account  of,  [8186]. 

on  balances  or  capital,  allowance  of,  2169,  2177,  2182,  2189. 

on  sums  advanced  by  partner,  2182. 
interlocutory  order  on  admissions  in  pleadings,  181,  2163. 
internal  regulation  of,  not  interfered  with,  696,  697,  2179. 
iasaes  as  to,  372,  381. 

joint  and  separate  debts,  priorities  and  incidence  of,  2195,  2199. 
judgment  against  one  partner  does  not  prejudice  snrety,  2146. 
jurisdiction  in  cases  of,  2174. 
legacy  duty  on  share  of  partner,  240. 
lien  for  purchase-money  of  share,  enforced,  2059,  2192. 

of  solicitor  for  costs  declared  on  fond  in  Court,  [1088]. 

on  share  of  surviving  partner  who  has  carried  on  business,  [8801]. 
Limitations,  Statute  of,  part  payment  by  one  partner  after  dissolution, 
2196. 

partnership  account,  right  to,  when  barred,  2174. 
loans  to,  lender  not  necessarily  a  partner,  2197,  2198. 

postponement  of,  to  other  debts,  2198. 
losses,  how  borne,  2176,  2179. 

lunacy  or  bankruptcy  of  partner,  effect  of,  697,  2178,  2190,  2195. 
lunatic  partner,  action  by  or  against,  2168,  [8160]. 
management  of.  Court  will  not  interfere  with,  696,  697,  2179. 
manager  of,  [768,  768,  760,  768],  781,  786. 

account  of  salary  of,  directed,  [588]. 

allowance  to,  2182,  [8184—8186],  2190,  [8801]. 

when  appointed,  786. 
marine  insurance,  partnership  for,  2163. 
married  woman,  right  of,  to  sue  in  respect  of  interest  in,  888. 
mines,  inquiry  as  to  testator's  interest  in,  2201. 
misooDduot  of  partner,  when  a  ground  for  dissolution,  2178,  2179. 

costs  occasioned  by,  2183. 
misrepresentation,  partnership  set  aside  for,  [8160],  2161,  2165. 

claim  on  ground  of,  not  made  by  writ,  42. 

or  concealment  by  co-partner,  effect  of,  2321,  2322. 
mortgage  of  property  of,  for  private  debt  of  partner,  2175. 
mortgage  of  share  in,  1933,  [8048,  8044,  8178]. 
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name  of  firm,  injimotion  against  nsing,  537,  688,  [098,  684],  2180. 
in  absolute  terms,  [696] . 

right  to  use,  after  dissolution,  or  as  part  of  goodwill,  636,  697,  698. 
names  of  partners,  discovery  of,  [62],  63,  132. 
negligence  or  fraud,  liability  of  co-partner  for,  2176. 
new  partners,  liabilities  of,  2166,  2196. 
newspaper,  in,  lien  on  share  of,  enforced,  2192. 
notice  of  dissolution,  2162,  2165,  2178,  2179,  2106. 
notice  to  firm,  when  snfiicient,  2194. 
occupation  rent,  inquiry  as  to,  [8170]. 
ostensible  partner,  who  is,  2197,  2198. 
outstanding  debts,  liberty  to  apply  as  to  getting  in,  [8171]. 
outstanding  liabilities,  account  of,  [8160]. 
Partnership  Law  Amendment  Act  (28  &  29  V.  c.  86),  2198. 
payment  out  to  partners,  named  in  order  as  such,  [880],  284. 
pre-emption,  light  of,  enforced  by  and  against  partners,  2159,  2162,  2164, 

2166. 
premises,  renewed  lease  of,  injunction  against  partner  caziying  on  bosBMa 
under,  2168. 
where  business  carried  on,  declared  to  be  assets,  [8168]. 
premium,  return  of,  194,  [8170],  2181. 

claim  for,  not  made  by  writ,  struck  out,  42. 
inquiry-  as  to,  when  directed,  1478. 
probate  duty  on  share  of  deceased  partner,  2205. 
production  of  books  of,  82,  86. 
profits,  account  of,  after  dissolution,  2182,  [8186]. 
corpm  or  income,  to  be  treated  as,  [8808],  2204. 
mode  of  ascertaining,  2176. 
participation  in,  effect  of,  2197—2199. 

presumption  of  partnership  arising  from,  2198. 
separate,  by  partner,  acoount  of,  2175. 
promoters  of  company  not  partners,  2164. 
quasi  partners,  liability  of,  to  creditors,  2197 — 2199. 
racehorses,  acoount  of  winnings  of,  2162. 
real  estate  of,  treated  as  personalty,  [8808],  2204,  8206. 
receiyer  of,  appointment  of,  [758,  753],  760,  [768],  781,  786,  787.    Animt 
Rboeiveb. 
directions  to,  2167,  2169. 
getting  in  debts  adyersely  to,  778. 

interest  of  partner,  of,  by  way  of  equitable  exeoutioii,  [8188]. 
partner  appointed  as,  and  manager,  2181. 

solvent  partner  appointed,  [758],  766,  787. 
theatrical  property,  of,  [696]. 
writ  of  assistance  in  aid  of,  [481]. 
redemption  by  partner  having  right  of  pre-emption,  1933. 
reference  of  aooounts  of,  to  official  referee,  [408]. 
renewed  leases  declared  assets  of,  [8169]. 
repayment  of  consideration  on  dissolution,  [8170],  2181. 
rescission  of  agreement  for,  [8160],  2161,  2165. 
retiring  partners,  liability  of,  2196. 
salary  of  partner,  computation  of,  [588].  2182. 
receipt  of,  varying  with  prufits,  2198. 
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■Ale  of,  as  going  concern,  [700],  786,  [8162,  8169],  2180. 

as  most  beneficial,  [2169],  2180. 

bankrupt  purchaser,  order  and  disposition,  2180. 

of  business  premises  of,  [2166],  2180. 

xigbt  of  partner  to,  on  dissolution,  2180. 
scope  of,  co-partners  not  liable  for  acts  not  within^  2193. 
seouied  creditors,  proof  by,  in  liquidation  of  firm,  2195. 
separate  debts,  liability  of  partnership  estate  for,  2195,  2199. 
separate  property  employed  in,  declarations  as  to,  [2161]. 
service  of  writ  on  firm,  11,  12,  175. 
setting  aside,  for  misrepresentation,  [2160],  2161,  2165. 

return  of  premium,  194,  [2170],  2181. 
share  in,  mortgage  of,  1933,  [2048,  2044,  2178]. 

sequestrators  empowered  to  sell,  455. 
■olioitori,  of,  declaration  of  rights  of,  2160. 

judgment  in  action  winding  up  partnership,  2167. 

liability  of,  for  misapplication  of  money,  1111,  1112. 

part  performance,  effect  of,  2164. 

retiring  partner,  rights  and  liability  of,  1112,  2180. 
specific  performance  of  agreements  as  to,  [2169],  2164,  2211. 
staying  proceedings  in  action,  in  case  of  agreement  to  refer,  2168,  2182. 

by,  until  names  given,  132. 
stock-in-trade  of,  inquiry  as  to,  [1659,  2200]. 
surdharge  and  falsify,  liberty  to,  given,  2167,  2168. 
surplus  assets,  application  and  distribution  of,  2180. 
surviving  partner,  liability  of,  to  executors  of  deceased,  2189,  2190,  2203. 

carrying  on  business,  allowance  to,  &c.,  2190,  2204. 
when  executor  of  deceased  partner,  [2201]. 

retainer  of  assets  by,  if  executor,  2189. 

rights  of,  698. 
tenant  for  life  and  remainderman,  apportionment  of  profits  as  between,  1691 , 

[2202],  2204.    . 
trade  union,  distribution  of  funds  on  dissolution  of,  [2178]. 

representation  of  classes  of  members  of,  [2178]. 
transfer  of  action  for  winding-up  of,  829,  836. 

trust  capital,  left  in,  eestuU  que  trust  take  profits  or  interest,  [2201],  2203. 
trustee,  liability  of  co-partner  for  breach  of  trust  by,  1134, 1135,  2194, 2195, 

2203. 
trustees,  oonstructlTe,  partners  declared  liable  as,  [1146]. 
imdertaking  as  to  use  of  name  by  company,  695. 
unsound  mind,  agreement  with  partner  of,  set  aside,  2161. 

exclusion  of  partner  of,  697. 
wilful  default,  partner  in  possession  not  chargeable  for,  2176. 
will,  at,  2165,  2166,  [2184]. 

dissolution  of,  2178. 
winding-up  of,  inquiry  as  to  most  benefidal^mode,  [2169]. 

continuance  for  purpose  of,  2164,  2180. 
writ  of  ^./ff.  against,  how  executed,  424,  2199. 

PABT7.    See  Fabiub. 

PABTY  AKD  PABTT  COSTS,  [251,  264],  257,  291.    See  Costs. 
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PARTY  WALL,  [181]. 

in  junction  as  to  user  of,  561. 

inqoiry  as  to  damage  \>j  ereotion  of,  [708]> 

PASSING  AND  ENTERINO  ORDERS,  Chap.  XV.,  187—199. 
oiders  in  Lunacy  and  in  Chancery  and  Lunacy,  209. 
daty,  provision  for  payment  of,  239. 

PASTURE, 

injmiotion  restraining  interference  with  rights  of,  [096,  599]. 
sandbanks,  of,  issue  as  to  injury  to,  381. 

PATENT, 

account  of  profits  in  action  as  to  infringement  of,  [990],  663. 

bankruptcy  of  infringer,  effect  of,  666. 

damages  or,  663,  664. 

delay  or  expiration  of  patent,  effect  of,  664. 

goods  manufactured  or  sold,  and  profits,  of,  [641]. 

in  Courts  of  law,  how  giyen,  664. 

joint  patentees,  between,  664,  665. 

licensee,  against,  by  assignee  of  share,  1856,  1376. 

patentee  not  entitied  to  both  account  and  damages,  668. 

undertaking  to  keep,  [689]. 
advertisements  as  to,  required  by  law,  2378. 
agent,  mere,  not  entitled  to  sue,  644. 
agents,  rules  as  to,  2382. 
alien,  grant  to,  1980,  2377. 

amendment  of  specification,  [667, 668],  659,  660,  664. 
amendment  on  appeal,  on  terms  as  to  costs,  [850]. 
anticipations,  particulars  of,  654,  655. 

application  for  g^rant  of,  how  made  and  dealt  with,  2377,  2878. 
assessor,  Court  empowered  to  call  in  aid  of,  2388. 
assignment  of,  2382. 

registration  of,  2404. 
breaches  and  objections,  particulars  of,  [648,  651 — 668],  664,  655. 

order  for  delivery  of  further  particulars,  [651]. 
certificate  as  to  particulars  of  breaches,  [668],  665,  666. 
certificate  that  validity  of  patent  in  question,  [668],  665,  666. 
combination,  for,  645. 

oomptroUer-general,  functions  of,  2378 — ^2380 . 
consolidation  of  actions,  [649],  660. 
oo-ownership  of,  644,  664,  665,  2382. 
oosts  of  action  as  to  infringement  of,  [659,  660],  665 — 667. 

amendment  or  disclaimer,  in  case  of,  664. 

Judge's  certificate,  effect  of,  [668],  665,  666. 

models,  drawings,  sdentifio  witnesses,  665. 
County  Court  jurisdiction  as  to  infringement  of,  643. 
Crown,  right  of,  to  user  of  invention,  643. 
damages,  inquiry  as  to,  [659,  660,  668],  663,  664. 

measure  of,  664. 
delivery  up  and  destruction  of  manufactured  articles,  [650 — 661]. 
disclaimer,  leave  to  amend  specification  by,  [657,  656],  658,  659, 664. 
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disooyezy  in  acidon  as  to  infrmgement  of,  87,  664,  657. 

aocount,  in  aid  of,  [669,  660],  664. 

damages,  in  aid  of  inqnirj  as  to,  667,  [661],  666. 

names  and  addresaes  of  infringer's  oustomexs,  by  giving,  667,  [661], 
664. 

secret  process,  as  to,  88,  667. 
duplicate  of,  sealing,  2379. 
duration  of,  2379. 
equitable  assignment  of,  2404. 
examiner  of  patents,  reference  to,  2378. 
experiment,  user  for  purposes  of,  643. 
expert.  Court  may  require  assistance  of,  663. 

law  officer  may  require  assistance  of,  2379. 
extension  of  term  of,  [2868],  2383—2386. 

accounts  to  be  produced  by  applicant  for,  2384. 
grant  of,  2377—2381. 

costs,  order  of  law  officer  as  to,  [8377]. 

former  practice  as  to,  2379,  2380. 

opposition  to,  notice  of,  2378. 

procedure  to  obtain,  2377—2379. 
hearing  of  action,  663. 

importation  and  sale  of  articles  made  abroad,  642,  644. 
iafringemeiLt  of,  injunction  against,  [639,  640],  641 — 643. 

damages  by,  inquiry  as  to,  [669,  660,  668],  663,  664. 
measure  of,  664. 

inspection  and  discovery  in  action  for  injunction  against,  [648,  666, 
666],  666. 
ordered  on  interlocutory  application,  666. 

interlocutory  injunction  against,  [639]. 
when  granted,  626,  527,  641,  642. 

issues  as  to,  [646,  649],  650. 

mechanical  equivalents,  by  substitution  of,  [640],  645,  [660]. 
inquiry  as  to  damages,  [669,  660,  668]. 
international  and  colonial  arrangements  as  to,  2407. 
invention,  meaning  of  term,  642. 
issue  directed,  372. 
judgment  establishing,  effect  of,  660. 
jury,  trial  of  issues  by,  [648,  649],  650,  664. 
known  contrivance,  for  new  use  of,  642. 
law  officer,  appeal  to  and  functions  of,  2378—2380. 
licences,  2381,  2382. 

foreign  patent,  under,  644,  2381. 

patentee  may  be  ordered  to  finrant,  2381. 

registration  of,  2382,  2404. 

specified  district,  to  use  patent  within,  2381. 
licensee  or  agent,  action  by  or  against,  643,  647,  666,  1366. 
'*  making  use  "of,  642. 
Master  of  the  Bolls,  jurisdiction  of,  2380. 
mortgage  of  share  of,  1971. 
mortgagor  of,  may  sue  for  infringement,  1966. 
novelty,  averment  of,  prior  publication,  642,  644,  664. 

new  combination  of  old  materials,  642,  645. 
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particulars  of  breaches  and  objeotions,  651 — 656. 

amendment  of,  651,  652,  [658],  654. 

certificate  as  to  proof  of,  [0^],  665,  666. 

orders  as  to,  [648,  661—668]. 
parties  to  action  to  restrain  infringement  of,  643,  644. 

to  action  to  restrain  threats,  647. 
Patent  Office,  registration  at,  2382. 
pleading  in  action  for  injunction,  642. 
prior  user,  particulars  of,  654. 
process,  new,  for  arriving  at  known  result,  642. 
production  of  documents  in  action  as  to  infringement  of,  657,  664. 
profits,  account  of,  [660]. 

inquiry  as  to,  [661]. 
prolongation  of,  [2882],  2383—2385. 
provisional  protection,  right  to,  2378. 
public  user,  evidence  of,  when  necessary,  642. 
publication,  evidence  of  prior,  644,  645. 
reg^tration  of,  at  Patent  Office,  2382. 

rectification  of  register,  [2402],  2404—2407. 
representative  case  to  be  tried,  [649]. 
representative  of  patentee,  grant  to,  2377,  2379. 
revocation  of,  2385—2389. 

order  for,  [2886,  2886]. 

order  nisi  as  to  hearing  of  petition  for,  [2886]. 

procedure  for,  2388,  2389. 

respondent  out  of  jurisdictioh,  service  on,  2389. 

trial  by  jury  at  assizes,  order  for,  [2886],  2389. 
sale  of  patented  artide  made  abroad,  642. 
sale  of,  specific  performance  of  agreement  for,  2210. 
samples,  taking  of,  authorized  on  inspection,  [666,  666]. 
scientific  assistance,  Court  may  obtain,  663. 
scire  facias,  proceeding  by,  for  repeal  of,  revoked,  2387. 
sealing  of,  2379. 

rights  of  applicant  previously  to,  2378. 
secret  process,  for,  83,  657,  663. 
set-off  of  damagfes  or  costs  in  action  as  to,  664,  666. 
shorthand  notes,  mutual  agreement  as  to  costs  of,  306. 

allowed  on  appeal,  869. 
spedfioation  of,  provisional  and  complete,  645,  646,  2377,  2378. 

acceptance  of,  2378. 

amendment  of,  647,  2380,  2381. 

pending  proceedings  for  revocation,  not  allowed,  2388. 

disconformity,  646,  654. 

sufficiency  of,  645,  [648—660],  2378. 
term  of,  2379. 
test  action  as  to,  837. 

threatened  infringement,  injunction  against,  642. 
threats  of  legal  proceedings,  injunction  against,  [828],  641,  646,  647. 
trial  of  questions  of  fact  as  to,  650. 
user  of,  evidence  as  to,  necessity  for,  643. 

when  amounting  to  infringement,  643. 
utility,  test  of,  642. 

issue  as  to,  649. 
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PATENT— ^oft^mt^^. 

Taliditj  of,  presumption  as  to,  641,  642. 

oertifioate  as  to,  being  called  in  question,  {BBS],  665,  666. 
issues  as  to,  [648,  649],  660. 

PATENT  OFFICE, 

registration  of  patents  and  trade  marks  at,  2382,  2404 — 2407.    See  PlSBMT ) 
TbadbMabx. 

FATRON, 

living,  of,  injunction  against  waste  at  suit  of,  544. 
redemption  by,  1933. 

PATTEENS, 

copyright  in,  681. 

PAUPER, 

admitting  party  to  sue  or  defend  as,  [1066],  1066,  1067. 

appeal  by,  876,  [1066],  1067. 

assignment  of  coimsel  and  solicitor  to,  [1066],  1066. 

costs  of,  256,  302. 

discharging  order  for  leave  to  sue  as,  1065. 

dispaupering,  1067. 

executor,  action  by  or  against,  1523. 

infant  permitted  to  sue  as,  975. 

leave  for  person  not  a  party  to  prosecute  daun  as,  [1066]. 

lunatic,  [1068, 1069],  1070,  1071.    See  Lttnaxio. 

notice  of  motion  by,  393. 

PAUPER  LUNATIC,  [1068,  1069],  1070,  1071,  1195.     SeehviSATic. 

PAYMASTER-GENERAL,  207—211. 

accountant-general,  office  of,  abolished,  207. 

bringing  funds  into  Court  to  account  of,  210,  211. 

certificate  of,  as  to  fund  lodged,  208,  209. 

evidence  required  by,  208. 

funds  not  dealt  with  for  fifteen  years,  list  of,  to  be  prepared  by,  209. 

lodgment  and  payment  schedules  for  instruction  of,  207,  208. 

lodgment  of  stop  order  with,  497. 

lunacy,  orders'  in,  to  be  acted  on  by,  209. 

orders  to  be  acted  on  by,  how  drawn  up,  207,  208. 

powers  of,  generally,  207,  208. 

schedules,  copies  of,  to  be  left  with,  207,  211. 

securities  which  may  be  brought  into  Court,  212. 

stop  order  to  be  lodged  with,  497. 

time  for  transfer  or  payment  of  funds,  213. 

transfer  to  account  of,  how  made,  212. 

PAYMENT, 

annuity,  of,  [801,  1626-1689]. 

by  one  party  to  another,  order  for,  [186]. 

costs  and  debts,  of,  in  creditor's  action,  [1448 — 1466],  1459. 

costs,  of,  orders  for,  [246—268].    See  Costs. 

instalments,  by,  [186]. 

judgment  for,  in  foreclosure  action,  [1897,  1900],  1905. 

judgments  or  orders  for,  have  effect  of  judgment,  186. 


SrferenccB  to  the  Forms  are  printed  thm  [466]. 
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TATMISNT—amtinued. 

order  for,  intended  to  be  registered  ae  a  judgment,  [IIM]. 
order  for,  of  sum  due  in  acconnt^  1366,  1366. 
repayment  on  reversal  of  order  with  interest^  186. 
solicitor,  to,  of  debts  under  10/.,  238. 

PAYMENT  AND  TRANSFER  INTO  COURT,  200—213. 
aooonnt,  in  action  for,  211,  1356. 
action  to  set  aside  judgment,  in,  139. 
administration  action,  in,  when  ordered,  [1400],  1608 — 1610. 

after  judgment,  1608. 
admission,  on,  211,  1129,  1160,  1366,  1608. 
adyerselj,  when  ordered,  211. 
appeal,  pending,  on  stay  of  prooeedings,  [877]. 
balance,  of,  bj  executor,  [1443,  1448]. 
bank  books,  closing  of,  211. 
bill  of  costs,  of,  what  is,  289. 
cash,  investment  of,  [201,  206]. 
certificate  of  Master,  on,  211. 

Chancery  suspense  account,  to,  in  urgent  oases,  [906],  210. 
charitable  funds,  of,  to  account  of  official  trustees,  [281, 1808],  1316. 
depoilt  of  seenritieg,  exchequer  bills,  [201],  212. 

delivery  out  of  deposited  securities,  203,  212. 

of  other  securities  passing  by  delivery,  [201]. 

of  plate,  jewels,  &c.,  in  box,  [201 — 204]. 

what  secoritieB  must  be  deposited  in  box,  212,  213. 

of  securities  passing  by  deed,  [201]. 
deposit  on  sale,  of,  [836]. 
discovery  with  reference  to,  88. 
District  Registry,  in,  177. 

executors,  by,  when  ordered,  1129,  [1488],  1608,  1609. 
foreclosure  action,  in,  1911. 
inj  auction  granted  on  terms  of,  [788,  784]. 
interpleader  actions,  in,  [600]. 
investment  of  fund  paid  in,  [201].    8ef  InTSSnoDrr. 
Lands  Clauses  Consolidation  Act,   under,   210,  2421,  2422.     Stt  LuM 

CuLUBBs  Act. 
leave  to  defend  on  paying  sum  into  Court,  [22]. 
legacy,  of,  [1474].    See  Lbqact. 
liberty  to  pay  in,  210. 

lodgment  schedules,  forms  of,  [202,  204,  206,  207J. 
lunacy,  orders  in,  as  to,  209,  210. 

married  woman,  fund  of,  settled  by  order  of  Court,  [948 — 947]. 
misappropriated  funds,  of,  1150,  [1168]. 
mode  of  payment  or  deposit,  210,  211. 

money  in  hands  of  executors,  application  in  Chambers  for,  320. 
money  raised  by  mortgage  by  order  of  Court,  of,  [207]. 
order  for,  [200]. 

and  investment,  [200,  201],  207. 

description  of  persons  directed  to  pay,  207. 

description  of  securities,  207. 

enforcement  of,  211,  [814,  816],  316,  423,  [438]. 
judgment,  intended  to  be  registered  as,  [1124]. 

judgment,  not  taking  effect  as,  1996,  2070. 
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Toluntaiy  payment,  [900]. 

with  interest,  [800]. 
parliamentazy  deposit,  of,  2482. 
partition  action,  in,  [1868,  1887],  1879. 
paymaster's  certificate,  208. 
paymaster's  office,  practice  at,  207,  208. 
policy  moneys,  of,  604. 
poiehase-money,  of,  after  sale  by  Court,  [908],  360,  [867],  360. 

in  partition  action,  [1868,  1887],  1879. 

in  specific  pezformanoe  action,  [8948],  2263,  [8898]. 
redemption  action,  in,  [1988]. 

seooritiee,  description  of,  in  order  for,  [808],  212,  218. 
secnritiee  passing  by  deliyery,  lodgment  of,  [801,  808]. 
security  for  costs,  as,  [86],  28. 
Settled  Land  Acts,  under,  [1837],  1841,  1843. 
stop  order,  notwithstanding,  [884]. 
Supreme  Court  Funds  Rules,  under,  207—213. 
time  for,  "forthwith,"  213. 

how  reckoned,  218. 

how  specified,  213. 

payment  in,  after  expiration  of,  210,  212. 
time  to  time,  from,  [801,  808]. 
trust  funds  improperly  invested,  of,  1141,  [1148]. 
trustee,  by,  [1184],  1129,  1160. 
Trustee  Act,  under,  210,  211,  [1190],  1191—1194. 
written  request,  on,  on  direction  by  paymaster,  210. 


PAYMENT  AND  TRANSFER  OUT  OF  COURT,  214—243. 
admimstration  action,  in,  1509,  1510. 
affidavit  of  no  incumbrances,  when  necessary,  234. 
affidavit  of  no  settlement,  on,  232,  [987],  932,  937,  938,  1609. 
affidavit,  on  verification  by,  232. 
appeal,  pending,  879. 

appointment,  without  execution  of  deed  of,  234. 
apportionment  amongst  creditors,  by  way  of,  [888]. 
apprenticeship  of  infant,  to  pay  premium  on,  [888]. 
attorney,  to,  under  power,  237. 

buildings,  for  erection  of,  on  Master's  certificate,  [888]. 
Chambers,  on  application  in,  211,  232,  319. 

small  sums  paid  out  in,  1510. 
charitable  funds,  transfer  to  official  trustee  of,  [1810]. 
charitiee,  to  trustees  of,  2446. 
colony,  to  non  compo*  resident  in,  234. 
contingently,  on  execution  of  document,  232. 
ooets,  for,  [819]. 

costs,  of,  directed  to  be  taxed,  232. 
creditors,  in  payment  of,  [888]. 
death  of  payee,  on,  1509. 
district  registry,  in  action  proceeding  in,  176. 
dividends,  of,  [814—818],    Bee  PAYXSzn*  or  Divzdenbs. 


Mefereneee  to  the  Forvu  are  printed  thus  [468]. 
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domioile,  how  afieoted  bj  law  of,  1687. 

dnty,  sabject  to,  [218],  232,  233,  239. 

ezeoator  when  neoeeaazj  party  to  application  for,  1509. 

execatocB,  to,  1509. 

«  or  one  of  them,"  1509. 
film,  to,  [220],  234. 
forged  affidayit,  on,  234. 
"fundB  in  Court,"  204. 
general  power,  payment  to  donee  of,  1509. 
goyemment  annuity,  to  purchase,  [228]. 
income,  of,  pending  complete  administration,  1570. 
infant,  to,  on  majority,  [221],  234. 
interest,  amount  and  computation  of,  236. 
Lands  Glauses  Consolidation  Act,  under,  [2442],  2446 — ^2447.    Sm  Laim 

Clausbb  CoiraoLiDjLTZON  Act. 
legacy,  of,  [218]. 

legacy  or  succession  duty,  subject  to,  232. 
legal  personal  representatives,  to,  [280],  232,  234. 

or  other  person  not  entitled  in  own  right,  [220]. 
legatees,  to,  in  administration  action,  1609,  1510. 
lunatic  interested,  where,  235. 
mazried  woman,  to,  not  in  her  own  right,  [221]. 

on  affidavit  of  no  settlement,  232,  [927],  932,  937,  938,  1509. 

on  separate  examination,  932,  933. 
Master's  certificate,  according  to,  [222]. 
mortgpagor,  to,  on  investment,  [1177]. 

National  Debt  Act,  under,  2530^2535.    See  NATunrAii  Dbbt  Act. 
negligence  of  solicitor,  by  reason  of,  [1104],  1107. 
new  consols,  of,  [219]. 

no  settiement,  affidavit  of,  [927],  932,  937,  938,  1609. 
notarial  acts,  in  pursuance  of,  237,  238. 
official  persons,  to,  [221,  222],  233. 
parliamentary   deposits,    of,    [2474],    2482,    2483.      See  TuauxEatiXt 

Dbposit. 
partners,  to,  [220],  234. 

paymaster-general,  to  account  of,  on  behalf  of  Crown,  [1647, 1848]. 
post,  by,  233.  * 

presumption  of  being  past  child-bearing,  on,  1657. 
presumption  of  death,  on,  after  seven  yean'  absence,  [1858],  1656. 
proportionate  parts^.  payment  of  rendue  in,  [219]. 
protection  order,  to  wife  having,  1509. 
real  estate,  to  person  entiUed  to  funds  as,  232,  284. 
refund,  on  security  to,  if  title  displaced,  878,  879,  937,  [1664, 1666],  1666. 
representative  person,  to,  232. 
residue,  of,  [219]. 
schedules,  forms  of,  [214,  281]. 

rules  as  to,  232—234. 
security  to  refund,  on,  878,  879,  937,  [1664,  1666],  1656,  1667. 
settiement  money  to  be  invested  in  regiBt«red  land,  [222]. 
sole  trustee,  not  usually  made  to,  1203,  1509. 
solicitor,  to,  of  sums  under  10/.,  223,  228. 
stamps  on  powers  of  attorney,  238. 
stayed  pending  appeal,  879. 
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stocks  and  seomities,  of,  [219,  290]. 
stop  orders  on,  [491—496],  496,  497.    Ste  SiOP  Obdbb. 
tenant  in  tail,  to,  1788. 
treasury,  to,  [221]. 

Tmstee  Act,  1898,  s.  42,  onder,  1194—1198. 
tmstee,  to,  on  undertaking  to  remit  to  America,  1609. 

in  partition  action,  [1869]. 

when  appointed,  [220]. 
ward,  on  marriage  at,  [222]. 
woman,  to,  232. 

PAYMENT  OF  DIVIDENDS,  214—218. 
alienation,  until,  [216]. 
annuitants,  to,  [218]. 
application  for,  may  be  by  summons,  319. 
bankruptcy,  until  cesser  of  interest  by,  [216]. 
charity,  to  trustees  for,  [214]. 
corporation  sole,  to,  [214]. 

aggregate,  to,  t215]. 
CJourt,  into,  [201]. 
diToroed  woman,  to,  [215]. 
husband,  to,  [215]. 

and  wife  sucoessiyely,  [216],  234. 

where  wife  ntm  eompoiy  937. 
income  tax  proyided  for,  on,  232. 
legal  personal  representatiyes,  to,  [220],  232. 
lodgment  of,  in  Court,  [201]. 
maintenance  of  infants,  for,  [216]. 
married  woman,  to,  [216,  216]. 

restrained  from  anticipation,  [216]. 
money  on  deposit,  interest  on,  236. 
mortgagee,  to,  until  sum  paid,  [217]. 
official  trustees  of  charitable  funds,  to,  [221,  1810]. 
orders  for,  [214^218]. 
persons  entitled  in  succession,  to,  234. 
quarterly,  [217]. 

solicitor,  to,  in  discharge  of  costs,  [216]. 
tenants  for  life,  to,  [214,  217]. 

suooessiYely,  234. 
time  for,  to  be  specified,  232. 
treasurer,  to,  [216]. 
trustees,  to,  [214].      ' 

forcharity,  [214,  1310]. 
two  persons,  to,  and  the  survivor,  [216]. 
imtil  alienation,  [216]. 

costs  paid,  [216]. 

person  disqualified,  [216]. 

sum  certain,  received,  [216,  217]. 
widow,  to,  until  second  marriagpe,  [216]. 

PEACE  (BILL  OF),  [698,  741]. 

perpetual  injunction  granted  on,  [699],  743. 


Referenccit  to  th§  Forms  are  printed  thut  [466]. 
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PEDIGREE, 

disoovery  aa  to,  [66],  86,  89. 

priyilege,  89. 
eyidenoe  in  pedigree  case,  162. 
iflsae  aa  to,  382. 

order  for  afBdavit  as  to  docnmente  showing,  [66]. 
paztioiilaTS  of,  39., 
sealing  np  part,  82,  86. 

PEER, 

process  against,  468. 

PEERAGE, 

proceedings  to  establish  infant's  claim  to,  approyed,  [996]. 

PENALTY, 

appeal  in  proceedings  to  recoYer,  855. 
costs  by  way  of,  irregnlar,  257,  258,  265. 
disoovery  exposing  party  to,  67,  95. 
liquidated  damages  or,  539,  2257. 
stipulation  for,  not  a  bar  to  specific  performance,  2218. 
^  stipnlation  in  mortgage  amounting  to,  1931. 
unstamped  documents,  on,  158. 

PENDENCY  OF  OTHER  ACTION.    Se^  CossoiXDATioir  of  Acnois. 

PENDING  PROCEEDINGS, 

comments  on,  restrained,  [464],  465,  466,  [690],  691,  692. 
receiyer  appointed  in  case  of,  [767],  782,  783. 

PENSION, 

assigmnent  of,  injunction  to  enforce,  539. 

charging  order  ag^ainst,  484. 

grant  of,  by  company,  not  restrained,  717. 

half -pay  of  officer  in  the  army,  alienation  of,  170*2. 

Incumbents'  Resignation  Act,  under,  inalienable,  790,  2004. 

mortgage  of,  foreclosure  of,  [1999],  2001. 

receiver  of,  790,  791. 

sequestration  of,  451,  454. 

PERIODICAL  PAYMENTS, 
order  for,  232. 

PERISHABLE  PROPERTY, 
sale  of,  by  Court,  339. 

PERJURY, 

appeal  from  judgment  obtained  by,  859. 
committal  for  trial  for,  [466,  470],  471. 
recognizance  by  person  directed  to  prosecute,  [468]. 

certificate  after  recognizance,  [470]. 

record  of,  [469]. 

PERMISSIVE  WASTE,  652,  553. 

PERPETUAL  INJUNCTION,  528,  [740],  743.    Set  iHJOTcncar. 

PERPETUATE  TESTIMONY, 

action  to,  publication  of  evidence  in,  [101],  107,  108,  15S.    . 
remedy  by,  when  proper,  720. 

Vol  I.  ends  mthp.  884 ;   Vol,  IL  with  p.  1894. 
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PEBSOK  OF  UNTSOUND  MIKD.    See  Lunaxzo  ;  Non  Ooxpoe  Mxhtzs. 

PERSONAL  ESTATE, 

aooonnts  of,  [1880—1889,  1465^1468],  1623.    See  Aoooumt  ;  ADXZNxarBjL- 

noN. 
oontribution  between  realty  and,  [1008—1611],  1672—1675.    SeeOovcKisin' 

tion;  Mabskallino. 
oonvenion  of,  into  realty,  1651 — 1553. 
exoneration  of,  [1685 — 1587],  1538—1541.    See  Ezoin!Ei.Ti(nr. 
ground  rents  to  be  deemed,  [1082]. 
injunotion  ag^ainst  intermeddling  with,  [781],  732. 
mortgage  of.  Statute  of  Limitations  not  applicable  to,  1940. 
mortgage  and  foreclosure  of,  1997  et  eeq. 
outstanding,  getting  in,  and  investing,  [1568—1566],  1567,  1568.    And  tee 

Adxenibtiuzion  ;  Ouibtavdino  Estate. 
pure  and  impure,  distinguishing,  [1884],  1336. 

apportioning  legacies  between,  [1884],  1349,  1350. . 
marHhalling  between,  by  testator,  1349,  1350. 
recouping,  out  of  realty,  1539,  [1669, 1676]. 
sequestration  of,  [450],  453. 

PERSONAL  BEPBESENTATIYES.    See  Exboutob  ;  Lbqal  Fbbsohal  Rb- 


PERUSING  DOCUMENTS, 
costs  of,  304,  313. 

PETITION,  Chap.  XXIII.,  386—390. 

adjounmient  of,  to  Chambers,  &c.,  [886],  390. 
affidavits  in  support  of,  889« 
amendment  of,  388,  389. 

affidavits  need  not  be  re-sworn,  388. 
nor  petition  re-answered,  388. 

by  adding  respondent  out  of  jurisdiction,  [8]. 

by  striking  out  names  of  co-petitioners,  49. 
answered,  how,  388. 
appearance  on,  unnecessarily,  389,  390. 

branches  of  Court,  in  different,  in  same  matter,  not  allowed,  887. 
ooats  of,  proUxity,  389,  390. 

respondents  unnecessarily  appearing,  245,  389,  390. 
Court  of  Appeal,  original  petition  not  heard  by,  387. 
declaration  oi  Court's  opinion  may  be  made  on,  389. 
default  of  appearance  at  hearing  of,  388. 
dismissal  of,  with  costs,  [847,  886]. 
evidence  on,  389. 

affidavits  previously  filed,  389. 

deponents  may  be  cross-examined,  389. 
filed,  must  be,  before  order  passed,  387,  388. 
foreign  Court,  for  opinion  of  Court  on  case  from,  846,  847. 
form  and  contents  of,  387. 
hearing  of,  adjourned,  389,  390. 
infant  petitioner  by  next  friend,  387. 

respondent  must  appear  by  guardian,  387. 

service  on,  388. 

Mrfereneea  to  the  Forme  are  printed  thut  [456]. 
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Lands  COauBes  Aot,  under,  2422,  2445.    See  Labds  Cxjltxbb  GoBBOuninoi 

AOT. 

tiUefl  of,  2408,  2409. 
marked  wiUi  name  of  jndge,  how,  887. 
married  woman,  by,  oosta  of,  890. 

hnBband  not  to  be  joined,  888. 
of  oonrse,  procedure  by,  117,  196,  356,  387* 
orders  on,  [886],  389. 
«  pleading,"  petition  is,  387. 

precise  words  of  instrument,  when  to  be  stated  in,  387. 
printed,  need  not  be,  387. 
procednre  Iry,  386 — 390. 

unaltered  by  Jud.  Acts,  886,  387. 
re-hearing,  of,  abolished,  861. 
respondents  to,  to  be  named,  388. 
reviyor  of,  or  carrying  on  proceedings  under,  118,  389. 
security  for  costs  by  petitioner,  [27],  387. 
seryioe  of,  388. 

affidavit  of,  19,  176,  888. 

jurisdiction,  out  of,  [9]. 

on  pariy  who  does  not  appear,  388. 

substituted  service,  [9],  388. 

time  for,  388. 

with  notice  to  respondents  not  to  appear,  389. 
and  tender  of  costs,  389. 
setting  down,  388. 
special,  or  of  course,  387. 
stop  order,  costs  of  petition  for,  disallowed,  322. 
titie,  variation  between,  and  title  to  account,  889. 
transfer  of,  387. 
transfer  of  action,  for,  828. 
Trustee  Act,  s.  42,  under,  1256.    See  Tbusxbr  Act. 

may  be  adjourned  to  Chambers,  390. 

PETTnON  OF  RIGHT,  Chap.  XXV.,  396—398. 
costs  to  be  paid  by  Crown,  when,  [896],  897. 
demuzrers  to,  one  allowed,  one  overruled,  [896]. 
discovery  against  Crown,  67. 
form  of  order  on,  [886]. 
parties  to,  397* 

Prescription  Act,  Crown  not  bound  by,  398. 
relief  against  Crown,  397. 

Statute  of  Limitations,  not  applicable  against  Crown,  398. 
when  sustainable,  897. 

PETITIONER, 

death  of  sole,  118. 

infant,  387. 

must  be  described,  if  not  a  party  to  the  cause,  887. 

security  by,  for  costs,  [27],  28,  29. 

PETFT  BAG  OFFICE, 

certiorari  issued  from,  842. 

now  merged  in  Central  Office,  821,  842. 

prohibition  issued  from,  821. 
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PEWS, 

pew  rents,  mortgage  of,  by  inonmbent,  Yoid  under  13  Eliz.  c.  20.  .2004. 

injoncfcion  against  receipt  of,  by  displaced  minister,  [782]. 
prohibition  where  question  as  to  title  to,  [817]. 

PHOTOGRAPHS, 

oopyzight  in,  [678],  682,  683. 
documents,  of,  allowed  to  be  taken,  76. 

PIPES, 

injunction  against  laying,  or  allowing  to  remain,  530,  [666]. 

PLAINTIFF, 

account  against,  1356. 

adding  or  joining  party  as,  45,  46,  1369. 

costs  of,  in  creditor's  action,  1451,  1459,  1460. 

deceased,  co-plaintiff  appointed  to  represent,  [120]. 

dismissal  of  action  on  default  of  appearance  by,  [188] . 

infant,  [971—874],  974—978.    See  Infant. 

married  woman,  885  et  seq.    See  Mabbibd  Woman. 

representation  to  estate  of,  [120],  123. 

title  of,  proof  of,  in  action  as  to  boundaries,  1893. 

PLAN, 

reference  to,  in  judgment  for  specific  performance,  2275. 

PLATE  OR  JEWELS, 

declared  to  pass  as  household  goods,  [1618]. 
deposit  of,  in  Court,  [201—204],  212. 
inquiries  as  to,  [1618,  1766]. 

PLEADING,  Chap.  V.,  31—40.   And  see  GotrKXEBCLAZK ;  Dhfbnob;  Dbicttebbb  ; 
Rbflt  ;  Stateieent  of  Clahc. 
accounts  on  admissions  in,  1357. 
admissions  in,  163. 

allegation  of  fact,  when  to  be  deemed  admitted,  163. 
amendment  of,  [41],  42 — 44.     See  Ahendxent. 
co-contractor,  judgment  against,  48. 
doee  of,  38. 

oopiee  of ,  to  be  deliyered  on  entering  action,  150. 
costs  of,  805. 
counter-claim,  effect  of,  37. 

excluding,  [82,  88],  34. 
default  of,  [170, 171],  174,  175.    See  Defattuf  of  Pleadino. 
defence,  leaye  to  deliyer,  as  further  g^unds  of  defence,  [82]. 
demurrer,  proceedings  in  lieu  of,  35,  36. 
denial  in,  must  not  be  evasive,  163. 
disclosing  '<  no  reasonable  cause  of  action,"  36. 
documents,  contents  of,  37. 
documents  referred  to  in,  production  of,  [66],  65. 
embarrassing,  34. 
file,  taking,  off,  [82]. 
filing,  in  Chancery  Division,  174. 

instead  of  delivery  where  default  in  appearance,  180. 

on  entry  of  judgment,  190. 
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foreign  judgment,  pzooeedings  or  contract,  787,  738. 

forms  of  entering  aa  read,  in  orders,  [148]. 

friyolons  and  vexations,  36. 

further  matters,  leave  to  plead,  [82,  88]. 

indorsement  on  writ  is  not,  181. 

infant  not  prejudiced  by  imperfect,  982. 

particulars,  order  for,  [88,  84],  39,  40. 

petition  is  a,  387. 

point  of  law  raised  by  setting  down  action  on,  36,  36,  [868]. 

printed  copies  of,  two  required  for  trial,  160. 

res  judicata,  140. 

scandalous,  [81],  35. 

striking  out,  as  scandalous  or  embarrassing,  [81],  36. 

no  appeal  from  order  as  to,  860. 
third  party,  by,  38. 
withdrawal  of,  leave  for,  [88]. 
writ  of  summons  specially  indorsed  is  not  a,  10. 

PLEDGE, 

account  of  money  due  on,  [1990]. 

agent,  by,  2001,  2006,  2103. 

Bills  of  Sale  Acts,  when  affected  by,  2011,  2012. 

executor,  by,  1641,  1661. 

factors,  by,  2004—2007. 

foreclosure  and  redemption  of,  [1999],  2000  et  $&q. 

inquiry  as  to  g^oods  remaining  in  specie,  [1999]. 

redemption  by  pledgor,  time  for,  2001. 

sale,  remedy  of  pledgee  by,  2000,  2052. 

stock,  of,  gives  right  to  foreclosure,  2000. 

POINT  OF  LAW, 

appeal  from  order  dismissing  action  on,  864. 
hearing  of,  right  to  begin,  39. 
not  to  be  raised  under  O.  xxv,  4 . .  36. 
setting  down,  and  order  on,  [896]. 

POLICE  MAGISTRATE, 

prohibition  to,  exceeding  his  jurisdiction,  [817,  818],  824. 

POLICY, 

account  of  premiums  on,  [1968],  1976,  1977. 

of  sums  received  on,  [1968],  2150. 
advances  for  maintenance  out  of  contingent  income  on  seeurity  of, 

ioio. 

annuity,  by  grantee  of,  on  life  of  grantor,  2008,  2120. 
assignment  of,  1699,  2007. 

equitable,  2007. 

notice  of,  1127,  1128,  2007. 
creditor,  by,  on  life  of  debtor,  2008. 
deposit  of,  to  secure  advances  for  maintenance,  [1000]. 
equitable  mortgage  of,  2007,  2008,  [2047]. 
infant,  on  behalf  of,  [1008],  1010,  1025. 
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injunotion  agaiost  dealing  -with,  [7S4]. 

against  iasae  of,  under  title  borne  by  plaintiffs,  [680]. 
iatereet  on  polioj  moneys  not  payable  by  office,  2008. 
lien  of  solicitor  on,  1984. 
Hen  on,  by  letter,  estabUahed,  [9(Mid]. 

for  premiums  paid,  2059,  2060. 
loss  of,  light  to  indemnity  in  respect  of,  2299. 
married  woman,  for,  appointment  of  trustees  of,  [912]. 

under  Married  Women's  Property  Acts,  914,  918. 
mis-statement  by  insured,  effect  of,  2313. 
moneys,  payment  into  Court  of,  where  right  disputed,  604. 

by  insurance  company,  504,  505. 

in  interpleader  action,  504,  505. 

Testing  order  as  to,  1211. 
mortgage  of,  1976,  1977,  1987,  2007,  2008. 
payment  in,  of  purchase-money  of,  346. 
premiums  on,  effect  of  payment  of,  2008. 
priority  of  assignees  of,  2007. 
stamp  on,  159,  162. 

submission  to  arbitration,  amounting  to,  404. 
sub-mortgage  of,  2007. 
suicide,  to  become  void  on,  2007. 
sums  actually  advanced,  to  stand  as  security  for,  [2842]. 
surety,  right  of,  to  surplus  proceeds  of,  2008. 
trustee  whether  liable  for  not  renewing,  1 127. 
Trustee  Relief  Act,  payment  of  moneys  into  Court  imder,  1191  ^^  9eq, 
undertaking  to  assign,  by  way  of  security,  [1665]. 

POLLUTION  OP  RIVER  OR  STREAM,  596,  [615-618],  619—622.    See 
Injukoixok;  Nuxbanoe. 

POOR, 

of  parish,  gifts  for  beneEt  of,  1285,  1296,  1341, 1342. 

« 

POOR  RATES, 

liability  of  charities  to  pay,  1851. 

PORTION, 

account  of  sums  due  to  portioners,  [1781]. 
accumulations  of,  application  of  Thellusson  Act  to,  1786,  1737. 
ademption  of  legacy  by,  [1697],  1603,  1604, 1737,  1738. 
adrances  to  be  in  satisfaction  of,  [1781]. 

declaration  that  advance  within  power,  1732. 

inquiry  as  to  advances  by  way  of,  [1478,  1782]. 

interest  on,  1512,  1603. 

part  of  son's  share  advanced  on  his  executing  settlement,  [1788]. 

Statute  of  Distribution,  within,  1739. 
appointment  of,  to  infant  of  tender  years,  1736, 1746. 
Chancery  Division,  jurisdiction  of,  as  to  raising,  1737. 
oosts  of  raising,  [1781],  1736. 
declaration  that  portions  well  charged,  [1780]. 
double  portions,  presumption  against,  1734  et  aeq. 
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'BORTlOS—efmtxnued, 

'*dde«t  son,"  who  is,  1726, 1734,  1735. 

when  entitled  to  portion,  1734,  1735. 
hotchpot,  bringing  aavanoes  into,  [881,  1486],  1611,  1512,  \Wff]Af^ 

[1788,  1784],  1737. 
interest  on,  1736. 
investment  of,  directed,  [1781]. 
IreLind,  ont  of  property  in,  1736. 
lunatic,  direction  for  raising  portion  of,  [1788]. 
maintenance,  application  of  income  of  portion  for,  [1781],  1736. 
mortgage  or  sale  to  raise,  [1780,  1781]. 
parent's  lifetime,  not  payable  during,  1735. 
presumption  ag^ainst  double  portions,  1734  et  seq. 
satisfaction,  presumption  of,  when  rebutted,  1738,  1789. 
securities  marshalled  in  favour  of  portioner,  2091. 
shifting  clause  not  carried  out  so  as  to  defeat,  1725. 
Testing  of,  1735,  1736. 
younger  child,  exclusion  of,  on  becoming  eldest,  1734,  1785. 

POSSESSION, 

charity  Unds,  of,  [1888,  1888]. 

costs  of  recovering,  in  foreclosure  action,  [8080]. 

delivery  of, 

accumulation  period,  from  expiration  of,  [1688]. 

after  attempted  sales  to  enforce  vendor's  lien,  [8891]. 

dowress,  to,  [955,  1647]. 

equitable  mortgagee,  to,  2053. 

foreclosure  action,  in,  436,  [189^-1897],  1906,  [1866],  1993,  [lUf], 
1996. 

jointress,  to,  [960]. 

married  woman,  to,  for  her  separate  use,  [968]. 

on  sale  by  Court,  354,  855. 

spedfio  performance,  in  action  for,  on  default  of  payment  by  jv- 
chaser,  [8891]. 

where  conveyance  destroyed  by  settlor  is  established,  [8807]. 
injunction  against  remaining  in,  [699],  712. 

against  taking,  of  living,  [781]. 
judgment  quietiog  in,  [698,  741],  743. 
mortgagee  in,  rights  and  liabilities  of,  1970—1972.    See  Mobioaoeb. 

accounts  against,  [1896,  1966,  1968]. 
mortgagor  in,  rights  and  liabilities  of,  1966^1974.    See  HoBfOAilOB. 
purchaser  let  into,  [846],  351. 
purchaser  or  vendor  in,  liability  of,  2249 — ^2252. 
quieting,  by  injunction,  743. 
receiver,  delivered  to,  436,  801,  802. 

ordered  to  deliver  up,  [1761]. 

possession  imder  paramount  titie  not  interfered  with  by,  779,  780. 
sheriff  to  remain  in,  on  default  of  payment  or  security,  [610]. 
tenant  for  life  let  into,  758,  [816,  1767—1769,  1761],  1767. 
titie  deeds,  of,  presumption  arising  from,  2051. 
vendor  or  purchaser  in,  liability  of,  2249—2252. 
writ  of  assistance  as  to  chattels,  by  means  of,  [431]. 
writ  of,  enforcement  of  judgment  or  order  by,  344,  345,  436. 
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POSTAGE, 
costs  of,  304. 

POST-DATINa  JXJDaMENT  OR  OEDER,  151, 190. 

post-nuptial  SETTLEMENT,  1698,  1704.    /8i»  SarTLBiaNT ;  Voltotaby 
Settlbkevt. 

POST  OFPIOB, 

notice  of  injonotion  throngh,  523. 
payments  may  be  made  through,  233,  238. 
withdrawal  of  notice  to,  oompelied,  530. 

POSTPONEMENT  OP  APPEAL,  869. 

POSTPONING  TRIAL  OF  ISSUES,  [870],  875. 

POUNDAGE, 

receiyer's,  disallowed,  807,  808. 
sheriff's,  432. 

POURSUIVANT,  89. 

POWER, 

advancement,  of,  what  adyanoes  are  within,  1732,  1739,  1740. 

exercise  of,  1740. 
appointments  declared  valid,  [1741]. 

costs,  payment  of,  out  of  appointed  and  unappointed  shares,  1518,  1748. 
ooyenant  to  settle,  property  subject  to  general  power  not  bonnd  by,  1702. 
defeotiye  execution  of,  when  aided,  1746,  1747. 

in  favour  of  charity,  1290. 

in  favour  of  children,  [1741]. 

in  favour  of  mortgage,  1911 . 

in  favour  of  purchaser,  1742. 
deficiency  of  appointed  fund,  1748. 
duty  on  property  passing  by  exercise  of,  242,  243. 
election  by  appointee,  1593.    See  Eubchon. 
exchange,  of,  exercised  by  partition,  1872. 
exclusive  appointment,  validity  of,  1747,  1748. 
executory  settlement,  in,  inserted  by  Court,  1724. 
fraud  on,  1745,  1746. 

appointment  set  aside  as,  [1748]. 
general,  property  appointed  under,  is  assets,  1484. 

execution  of,  by  will,  1483,  1484. 

what  is,  1484. 
illusoiy  appointment  under,  formerly  invalid,  1747. 
infant,  execution  by,  989. 
inquiry  as  to  exercise  of,  [1570,  1788]. 
invalid  addition  or  condition  in  appointment  rejected,  1746. 
investment,  of,  on  mortgage  or  security,  1148,  1149. 
married  woman  declared  absolutely  entitled  on  releasing,  [1748]. 
married  woman,  release  of  power  by,  [1748],  1746. 
maxTied  woman's  will,  exercised  by,  902,  916,  925,  926. 
mortgage,  to,  includes  giving  power  of  sale,  1125. 
new  trustees,  statutory  power  to  appoint,  1204  et  teq.    Sf$  Tbxtsteb. 
payment  to  donee  of  general  power,  234. 
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TOWEB^— continued. 

reoeiyer,  to  appoint,  778. 

Tuider  Conyeyanomg  Aot,  784,  801,  808. 
release  of,  1746. 
lemoteness,  appointment  when  Toid  for,  1608. 

power  of  sale  void  on  gpronnd  of,  1607. 
resale,  of,  when  inferred,  1727. 

rerooation,  absence  of  power  of,  in  yolnntary  aettlament,  1704, 1707. 
sale,  power  of,  does  not  aathorize  mortgage,  1126. 

eztingxdshment  of,  1744. 

improper  exercise  of,  112^. 

passing  bj  will,  1126. 

responsibility  of  mortgagee  exercising,  1931,  1932,  [IMS],  1972—1971. 

statutory  power,  1126. 
specific  performance  of  agreement  as  to  exercise  of,  2221. 
stranger,  appointment  to,  when  npheld,  1745. 
soooession  duty  on  properly  passing  under,  241. 
sncoessiye  appointments,  1747. 
tenant  for  life,  power  of,  to  sell  or  consent  to  sale,  not  extingniahsd  bj 

alienation,  &c.,  1744. 
will  in  execution  of,  1484. 

POWER  OF  ATTORNEY, 

affidayit  of  due  execution  of,  237,  238. 

authentication  of  power  to  be  executed  abroad,  237. 

eyidence  that  grantor  is  aliye,  238. 

foreign,  construction  of,  238. 

form  of  entering,  in  orders,  [148]. 

form  of,  issued  by  paymaster,  237. 

mortgiig^  money,  on  attendance  to  reoeiye,  1994. 

payment  out  of  Court  on,  237. 

seal,  under,  166,  238. 

signature  of  grantor,  eyidence  of,  238. 

stamp  on,  238. 

to  receiye  money,  need  not  be  under  seal,  156,  238. 

transfer  under,  after  death  of  grantor,  238. 

yerification  of  signature  to  power  executed  abroad,  237. 

PRE-EMPTION, 

right  of,  declared,  [1560]. 

enforced,  2159,  2162,  2164,  2166,  2209. 
sale  in  default  of  exercise  of  right  of,  [1660]. 
superfluous  lands»  of,  719,  720. 

PREFERENCE, 

creditor,  to,  right  of  executor  to  giye,  1425,  [1602]. 
fraudulent,  acts  amoimting  to,  2362^2354. 

PREFERENCE  SHARES.    See  Shabbb. 

enforcement  of  rights  of  holders  of,  714,  719. 
power  of  company  to  issue,  719. 

PREFERENTIAL  PAYMENTS, 
creditor's  action,  in,  1461. 
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PREJUDICE, 

aooomits  without,  to  partioiilar  queetionfl,  [738]. 

consent  without,  to  right  of  appeal,  [601]. 

ooets,  taxation  of,  withont,  as  to  how  ultimately  to  he  home,  [948],  264, 

[1699]. 
dismissal  of  appeal  without,  to  anj  ohjection,  850. 
faredofluie  judgment  without,  to  dowress,  [2076]. 

to  proceedingB  as  to  title  deeds,  2094. 

to  rights  of  defendants,  [1898,  1901,  1918, 1966], 

to  right  of  plaintiff  to  payment  of  halance,  [2047]. 
injunction  without,  to  fntore  rights,  [740]. 
inquiry  without,  to  particnlar  question,  [1666,  2186]. 

to  right  of  appeal,  [646]. 
letters  «  without,"  right  to  read,  256. 
reoeiyer,  appointment  of,  without,  to  prior  rights,  [760],  784,  785,  [791, 

792]. 
right  of  appeal,  to,  admission  without,  [1141]. 

inquiry  at  request  of  defendant  without,  [646]. 
staying  foreign  proceedings  without,  to  certain  priorities,  &o.  [786]. 
transfer  without,  to  application  in  hankruptoy,  [827]. 

PBELIMINABY   ACCOUNTS  AND  INQUIRIES,  172,   1857,  1361.    See 
AxioQwsn. 

PEELIMINART  OBJECTION, 

party  concealing,  deprived  of  costs,  873. 

FBEMIUM, 

lease  at,  scale  fee,  313. 

payment  of  apprentice's,  222. 

renewal  of  lease,  on,  charged  on  infant's  property,  [1081],  1082. 

return  of,  on  dissolution  of  partnership,  42,  194,  407,  [2170],  2181. 

inquiry  as  to,  when  directed,  1478. 

where  infant  articled  to  solicitor,  1012,  1433. 

PRESCRIPTION  ACT  (2  &  3  W.  4,  c.  71), 
air,  acquisition  of  right  to,  under,  670,  571. 
building  within,  what  is,  571. 

common  right,  acquisition  and  establishment  of,  600,  601. 
consent  or  agreement  within,  572. 
Crown  not  bound  by,  398,  571. 
*'  enjoyment,"  meaning  of,  571,  580,  597. 
interruption  of  right,  what  amoimts  to,  571. 
legal  origin,  possibility  of,  600,  601. 
light,  acquisition  of  right  to,  imder,  571,  572. 
railway  company  may  guard  against  operation  of,  715. 
sewer,  prescriptive  right  to  drain  through,  620. 
support,  acquisition  of  right  to,  imder,  580. 
unity  of  possession,  effect  of,  572,  597. 
watercourse,  prescriptiTe  right  to,  597. 

PRESENTATION  TO  BENEFICE, 

directions  as  to,  in  partition  action,  [1888]. 
injunction  as  to,  [721],  723. 
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PRESUMPTION, 

adyanoement,  of,  1603,  1700,  1739,  1740.     See 
child-bearing,  of  womazi  being  past,  1657. 
death,  of,  inqniiy  as  to,  [1570,  1600]. 
declared  by  Court,  [1665]. 
when  it  arises,  1656,  1656. 
double  portions,  against,  1734  et  seq, 

grant,  as  to  bed  of  river  or  soil  of  road  passing  bj,  [504],  597,  2374. 
lost  doomnents  presomed  to  have  been  stamped,  2299. 
resulting  trost,  of,  1700. 

satisfaction  of  portion,  of,  by  sabseqaent  gift,  1738,  1739. 
soil,  as  to  ownership  of,  in  highway,  690. 
in  bed  of  river,  697. 

PRINCIPAL  AND  AGENT.    See  Aqent. 

PRINCIPAL  AND  SURETY.    See  Subbtt. 

PRINTING, 

evidence,  304,  879. 

judgment  or  order,  108,  190. 

order  to  be  acted  on  bj  paymaster,  208. 

petition,  mmeoessaiy,  387. 

PRIORrrr.    see  HoBTQ^OE. 

appeal  from  order  as  to  costs  in  action  determining,  856. 
assignment,  of,  effect  of  charging  order,  483,  484. 

or  stop  order,  496,  497. 
bills  of  sale,  of,  2014,  2015. 
breach  of  trust,  in  cases  of,  2101. 
charging  order,  how  affected  by,  483,  484. 
costs,  of,  in  administration  action,  1512,  1513. 
costs,  of,  in  foreclosure  action,  1951,  1952. 
debts,  of,  in  creditor's  action,  1419>-1423,  1461,  1465. 
equitable  mortgage,  of,  2101—2108.  j 

garnishee  order,  how  affected  by,  490. 
judgments  and  charges  affecting  railway,  of,  [769]. 
legal  estate,  by  possession  of,  2102,  2113,  2114. 

mortgages  and  charges,  of,  [2008—2100],  2101—2116.    See  HoSTOAflB. 
negligence,  affected  by,  2102—2106. 
notice,  by,  1128,  2102—2111. 

originating  summons,  not  to  be  determined  on,  321,  2108. 
receiver,  by  obtaining  appointment  of,  796. 
registration,  by,  [2093],  2102,  2109—2111. 
right  to  follow  trust  property,  of,  1133,  1134. 
sequestrations,  of,  458. 

solicitor's  lien,  of,  490,  1094,  1095,  1422,  1423. 
stop  order,  by,  497,  498. 

PRISONER.    And  8ee  Felont. 

discharge  of  prisoner  in  contempt,  ozden  and  pnotice  as  to,  [471— 4?fl 
476,  476. 
on  letter  from  Home  Secretary,  [474]. 
habeas,  order  for,  to  bring  up,  [440],  450,  467. 
order  to  turn  over,  [440],  802. 


Fol.  I.  endt  vnthp.  884 ;   To/.  //.  wUh  p.  1894. 
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PRIVATE  CONTRACT, 

sale  hj,  sanotioned  hj  Conrt,  343,  344. 

PRIVATE  HEARING, 
when  directed,  148. 

PRIVATE  LETTERS, 

injunctioii  against  pnblifihing,  [6M — 686],  687. 

against  opening,  [686]. 
inspection  of,  on  undertaking,  [08]. 

PRIVATE  STREET  WORKS  ACT,  1892, 
Uen  nnder,  [2068]. 

PRIVILEGE,  88 — ^96.     See  Disoovebt  ;  PBODVonoN  of  !Doou]Cbntb  ;  WxrarasB. 

PRIVILEGED  PERSONS, 

process  against,  425,  426,  468,  1112. 

PROBATE, 

Act,  1867..  1397. 

assets,  though  abroad,  probate  here  is  neoeesarj,  1415. 

Chanoeiy  Division,  jurisdiction  of,  1397. 

colonial,  1400. 

copy,  evidence  by,  1397,  1414. 

County  Court  jurisdiction  to  grant,  1397. 

Court,  jurisdiction  of,  to  grant  representation,  1397,  1399. 

Court,  order  of,  operating  as  judgment,  2069. 

creditor,  grant  to,  where  executor  out  of  jurisdiction,  1398,  1399. 

Ecclesiastical  Court,  jurisdiction  of,  abolished,  1397. 

entering,  in  order,  form  of,  [142]. 

evidence,  effect  of  probate  as,  1397,  1414,  1415. 

executor  acting  before,  134,  1130,  1416,  1417. 

foreign,  ancillary  to,  will  be  granted  here,  1415. 

foreigfn  domicile,  where  testator  had,  1400,  1415,  1584,  1585. 

heir  at  law  entitled  to  grant  of,  1398. 

Irish,  made  effectual  in  England  and  Scotland,  1400. 

Land  Transfer  Act,  under,  as  to  real  estate,  1397. 

married  woman's  will,  of,  926. 

real  estate,  of  will  of,  1397,  1398. 

real  estate  only,  in  respect  of,  1397. 

recall  of,  after  judgment  for  administration,  1478. 

receiver,  appointment  of,  by  Probate  Division,  782,  783,  1398. 

receiver  appointed  pending  probate  proceedings,  [757],  782,  783,  1398. 

renunciation  of,  1399. 

Scotch  confirmation,  1400. 

solemn  form,  in,  1397. 

will  before  grant  of,  not  acted  on  by  Court,  1415,  1416. 

PROBATE  DUTY,  1400—1404.    And  see  Estatb  Duty. 
Acts  as  to,  239,  1401—1403. 
Customs  and  Inland  Revenue  Acts,  1881  and  1889,  provisions  of,  239, 1402— 

1404. 
domicile,  payable  on  assets  hero  without  regard  to  law  of,  1401. 
donatio  mortis  eausd,  on,  1402. 


Seferefices  to  the  Forms  are  printed  thus  [456]. 
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PBOBATE  myn-'-eontinued. 

partnerBhip  property,  on,  1401,  2205. 

personalty  appointed  by  will,  on,  1400,  1401. 

realty  oonverted,  on,  240,  1027,  1401. 

retam  of  overpaid,  [1458]. 

Scotch  oonfiimation,  on,  1400. 

solicitor,  paid  by,  is  disbursement,  280. 

stamp,  1402. 

voluntary  settlement,  on  property  passing  by,  1403. 

FROCEDENDO, 
writ  of,  841. 

PROCEED, 

summons  to,  328,  332. 

PROCEEDINGS, 

account,  under  order  for,  1361,  1362. 

carrying  on,  [113—116],  117,  118,  [119,  120].    See  GABErnro  or  FM- 

OEKDIMOS. 

infant,  on  behaU  of,  sanctioning,  [978,  974],  976,  [984,  986],  988,  [W], 

[1121]. 
leave  to  adopt,  [1865]. 
leave  to  attend,  194. 

receiver  should  not  take,  without  leave  of  Court,  804. 
staying,  [ISO,  181],  132—134.    See  Si^Tura  pROGEKonrae. 
trustee,  by,  costs  of,  1168,  1169. 
unnecessary,  declared,  [1189]. 

PROCESS  SERVER, 

violence  to,  [468],  466,  467. 

PROCLAMATIONS, 

evidence  of,  157. 

PRODUCTION  OF  DOCUMENTS,  Chap.  VII.,  50-98. 
administration  judgment,  after,  to  creditor,  75. 
admission  of  possession,  76,  77. 
admission  of  relevancy,  74. 

affidavit  as  to  documents,  [52 — 57],  72 — 74.    See  Afvii>a.vit  of  DuttJUua. 
affidavit,  documents  referred  to  in,  [55],  65,  74. 
agents,  to,  [68],  80. 

documents  in  possession  of,  76. 
agents,  &c.,  made  parties  for  discovery,  63,  87. 
amendment,  effect  of,  on  right  to,  74. 
answer,  before,  under  former  practice,  74. 

defendant  answering  must  answer  fully,  69. 
application  in  Chambers  for,  320. 
arbitrator,  after  reference  by  consent  to,  70. 

before,  [899],  406,  406. 

privilege  of,  93. 
attachment  to  enforce,  [80],  439. 
Bankers*  Boolcs  Evidence  Act,  under,  [81]. 
books,  sealing  up  entries  in,  [68,  56]. 
cases  and  opinions  of  counsel,  91,  92. 
co-defendants,  as  between,  70. 


Vol  7.  ende  with  p.  884  ;   Vol.  II  wUhp.  1894. 
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PRODUCTION  OF  HOCUVLEiSTB—tontimted. 
common  to  both  parties,  85. 
oompany,  books  of,  on  cross-examination,  71. 

director's  duty  as  to,  71. 

former  officers,  by,  71. 

liquidator,  by,  67. 

secretaiy  to  make  affidavit,  [M]. 

solicitor  of,  not  officer  to  make  affidayit,  71. 
compromise  with  others,  documents  relating  to,  77. 
copies,  taking,  [S8,  00],  80. 
corporation,  by,  79. 
costs  of,  79. 

Comity  Court,  in  action  transferred  from,  844. 
court  rolls,  79. 
Crown,  by,  397. 
defendant's  right  to,  ag^ainst  plaintiff,  70. 

ag^nst  co-defendant,  70. 
deliyery  of  docnments  out  of  Court,  [97],  98. 
depoeitin  Court  ordered,  [68,  00]. 

at  Chambers,  [00]. 

not  where  inspection  will  suffice,  79. 
directors  of  company,  by,  71. 
disooyery  only,  in  action  for,  63.     See  Diboovebt. 
discretion  of  Court  to  refuse,  71,  75. 
diHrniflsal  in  default  of  discovery,  [186],  136. 
disputed  documents,  75. 
district  registry,  in,  53,  75,  177. 
documents  in  daily  use,  57,  79. 

documents  referred  to  in  affidavit  or  pleading,  [66],  65,  74. 
enlarg^g  time  for,  where  affidavit  held  insufficient,  [57]. 
evidence  common  to  both  sides  must  be  produced,  85. 
executors,  inspection  ordered  ag^ainst,  [69],  76,  77. 
foreign  government,  order  against,  [64],  67,  71,  72. 
forms  of  orders  for,  [66 — 01]. 
impeached  documents,  78. 
improper  use  of  documents  restrained,  686,  687. 
inability  to  produce,  evidence  of,  76,  77. 
India,  production  of  documents  from,  [67]. 
infant,  by,  66. 
inspection,  order  for,  [66,  58,  00].    And  tee  iKBPsanov. 

with  leave  to  seal  up,  [62,  60]. 
interrogfatories  and  affidavit  in  answer,  50  et  teq.,  65  et  seq.    See  ImODSO- 

OAT0BII8. 

irrelevancy,  82—84. 

issue,  to  await  decision  of,  70. 

joint  possession,  76,  77. 

judgment  debtor,  by,  486. 

letters  marked  private,  on  undertaking  not  to  use  for  collateral  purposes, 

[68],  75. 
liquidator,  by,  66,  71,  77. 

literary  labours,  documents  subject  to  lien  for,  78. 
lord  of  manor,  by,  86. 
lunacy,  in,  71,  75. 
marine  insurance  actions,  in,  75. 

Sefereneet  to  the  Forma  are  printed  thu$  [460]. 
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PRODUCTION  or  DOCUMENTS— «fi<tii««?. 
mortgagees,  by,  77,  78,  1947,  1948. 
mnnicipal  corporatdon,  by,  [54],  71,  79,  80. 
names  of  solicitors'  clients  not  required  to  be  disdosed,  [U]. 
next  friend  of  infant,  by,  66. 
non-party,  as  against,  76,  77. 
notice  for,  of  docmnents  referred  to  in  pleadings,  ftc.,  74. 

of  willingness  to  produce,  74. 
nuisance  by  sewage,  in  action  for,  75. 
objection  taken  to,  72. 

groonds  of,  see  infra,  "  privilege." 
oyermling,  [59]. 
official  referee,  before,  418. 
partnership  docmnents,  82,  86. 
pedigree,  documents  proving,  [56],  86. 
person  not  a  party,  when  ordered  against,  77. 
photographs  of  documents.  Court  may  order  takiiig  of,  76. 
place  for,  discretion  of  Court  as  to,  79. 
plaintiff  and  defendant,  rights  of,  equal,  74. 
pleading,  documents  referred  to  in,  [55],  65,  74. 
possession  or  power,  documents  in,  76,  77. 
private  letters  or  memoranda,  [58],  75. 
privilege,  appeal  on  question  of,  860. 
documents  held  not  entitled  to,  [56]. 
documents  to  be  produced  before  decision  as  to,  [56]. 
documents  to  be  produced  in  absence  of,  75. 
priyileged  communications,  ftc. — 

cases  and  opinions  of  counsel,  91,  92. 

taken  by  trustees  or  executors,  92. 
collection  of  documents  ^u^/tWyMm,  91. 
oommunicatioDS  with  agents,  92 — 94. 

confidential  communications  between  maeter  and  Berraiit,  9S. 
reports  of  medical  officers,  93. 
communications  with  solicitor  or  counsel,  88 — 91. 
between  solicitor  and  third  parties,  89. 
communications  made  before  action,  91. 
no  privilege  in  case  of  fraud,  90. 

privilege  continues  though  solicitor  becomes  interested,  90. 
whether  it  can  be  claimed  by  representatives,  90. 
discovery  relating  to  party's  own  case,  84 — 86. 
documents  destructive  of  party's  title,  84,  85. 
evidence  common  to  both  parties,  85. 
partners,  in  actions  between,  86. 
rights  of  heir-at-law  and  heir  in  tail,  86. 
public  body,  order  against,  [54],  71,  72. 
railway  company,  of,  82. 

reasonable  suspicion  that  there  are  other  documents,  72. 
redemption  action,  in,  ordered  before  defence,  65. 
referee,  before,  418. 

referred  to  in  affidavit  or  pleading,  [56],  65,  74. 
relevancy,  82 — 84. 

resistance  to  right  of,  82 — ^96.    And  see  supra,  <*pzinl6g»d 
tions." 
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PBODUCnON  OF  jyOCmSESTS-continued. 
right  to,  generallj,  62,  63. 

reoiprooal,  74. 
roles  as  to,  generally,  68 — 70. 
sealing  up  parts,  [62,  66],  82. 

ooyering  up  in  lieu  of  sealing,  [68],  82. 

sworn  to  be  immaterial,  82. 
secretaiy  of  company,  by,  [64],  66. 
aeorets  learned  by,  not  to  be  divulged,  75. 
Bocnrity  for  costs  of,  64; 
Bhorthand  notes,  92. 
solicitor  of  parties,  by,  74. 

communications  with,  privileged,  88—90.    See  tupra^  "  privileged  oom<* 
mnnioations.*' 
solicitor's  lien,  subject  to,  76,  1086,  1086. 
solicitor's  office,  inspection  at,  [63,  68],  79.    See  Ikbfiboiion. 
specific  performance,  in  action  for,  85. 
stakeholder,  by,  86. 
statement  of  claim,  before,  65. 
stay  of,  pending  appeal,  880. 
steward  of  manor,  by,  76. 
surveyors,  production  to,  80,  81. 
suspected  documents,  [00]. 
third  parties  interested,  where,  77. 
time  when  ordered,  65,  70. 

at  any  stage  of  proceedings,  70,  71. 

but  not  in  general  until  after  defence,  65. 
title  deeds  of  defendants,  84,  85. 
trade  mark  cases,  in,  82. 
trial,  using  discovery  at,  97. 
trustees,  documents  in  possession  of,  92. 
undertaking,  implied,  not  to  divulge  contents,  75. 

not  to  use'letters  for  collateral  purpose,  [68],  75. 
voluminous  documents,  80. 

what  documents  will  be  ordered  to  be  produced,  74  et  $eq» 
witnesses,  production  to,  [60]. 

PBOFESSION, 

injunction  against  practising,  within  limits,  [680,  681]. 

PBOriT, 

costs,  allowance  of,  304,  1103,  [1109],  1111. 

mortgagee,  allowance  to,  1930,  1931,  1970,  1977,  1978. 
trustee,  by,  out  of  trust,  1174. 

FBonrs, 

aooount  of,  in  copyright  cases,  [668],  675. 

in  partnership  actions,  2182,  [8186]. 

in  patent  actions,  [641,  660],  663—665. 

in  trade  mark  cases,  [626,  626],  636. 
agent,  by,  account  of,  [1872],  1377,  2333—2335.    See  Aobmt. 
executor  when  chargeable  with,  [1161],  1164—1166. 
company,  made  by,  ascertainment  of,  714. 
Income  or  capital,  whether,  1691,  [2202],  2204. 
sejmxate,  by  partner,  account  of,  2175. 
trustee  chaurged  with,  where  assets  employed  in  trade,  [1100],  1166,  1166. 

Seferencee  to  the  Fortns  are  printed  thut  [466]. 
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PROHIBITION,  817—824. 

Admiralty  Court,  no  longer  lies  to,  819. 

appeal  £rom  proceeding's  in,  822,  857. 

appeal  from  decidon  in  County  Gonrt  case,  822. 

Arobes  Conrt,  order  nin  against  official  principal  of,  [S18]. 

bankmptoy,  to  chief  judge  in,  would  not  lie,  819. 

Hshop,  against  issue  of  commission  by,  refused,  819. 

prohibiting,  &om  executing  writs,  817. 
Board  of  Trade,  refused  as  against,  819. 
Chambers,  jurisdiction  of  Judge  in,  to  grant  or  set  aside,  821,  822. 

appeal  from  order  of,  820. 
costs  of  proceedings  in,  823,  824. 
County  Court,  against,  822. 

winding-up  proceedings,  in,  822. 
discharge  of  order  for,  823. 

discretionary,  jurisdiction  to  grant,  how  far,  820,  821. 
Ecclesiastical  Court,  to,  [817],  818. 
inferior  courts,  lies  to,  819,  820. 
injunction  inter  partes  in  Ueu  of,  821. 
irregularity  not  the  subject  of,  819. 
Mayor's  Court,  to,  818,  821,  822,  823. 
obedience  to,  strictly  enforced,  821. 
order  for,  form  of,  821. 

absolute  in  first  instance,  820. 
police  magistrate,  against,  exceeding  jurisdiction,  817,  [818],  824. 
procedure  to  obtain  writ  of,  820. 
Railway  Commissioners,  against,  819. 
Salford  Hundred  Court,  jurisdiction  of,  823. 
vacation,  application  in,  820. 

waiver  of  objection  to  jurisdiction,  not  granted  after,  821. 
writ  of,  nature  of,  819. 

form  of,  and  affidavit,  820. 

issue  of,  820,  821. 

when  granted,  820,  821. 

ex  debito  Jiutitia,  when,  821. 

PJiO  INTERE8SE  SUO, 

declaration  of  rights  of  claimants  against  sequestrators,  [480],  461. 
discharge  of  sequestrator,  if  paramount  title  shown,  461,  [468]. 
order  for  inquiry  as  to  interest  of  claimant,  [468,  459]. 
when  and  how  made,  461. 
when  property  in  possession  of  receiver,  461,  779. 

PROLIXITY, 
affidavit,  162. 
costs  occasioned  by,  [251],  263,  303. 

taxing  master  may  disallow,  without  direction  of  Court,  263. 
interrogfatories  struck  out  for,  68. 
striking  out  pleadings  for,  35,  263. 

PROLONGATION  OF  PATENT,  [2382],  2383—2385.    See  Taxskt. 

PROMISSORY  NOTE, 

account  of  money  due  under,  [896,  1098,  2048]. 

delivery  of,  creating  trust,  1699. 
injimction  against  dealing  with,  [727],  728. 
stamp  on,  159,  162. 

Vol.  7.  ends  icith  p,  884  ;    Vol.  II,  with  p.  1894. 
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PBOMOTEE  OP  COMPANY, 
liaHlity  of,  to  aooonni,  1378. 

not  liable  as  partner,  2164. 
misrepresentation  and  oonoeabnent  by,  resoission  of  oontraot  for,  [2828], 

2330,  2331. 
seoret  profit  by,  2335. 

proof  for,  in  bankruptcy,  1461. 
Bolioitorto,  statns  of,  1078. 
tnistee,  is  not,  within  Debtors  Act,  441. 

PROOF, 

against  bankmpt  trustee  for  breach  of  trust,  [1157]. 
of  debt  in  administration  action,  [1428, 1480],  1431—1443.    See  CBEDrroB's 
AonoN. 

PEOPKRTY, 

inspection  of,  97. 

PROPOSALS, 

sale,  as  to,  in  Chambers,  343,  [1471, 1665]. 

PROSECUTION,  # 

criminal,  deed  for  purpose  of  stifling,  set  aside,  [2885],  2338,  2356. 
diwnissal  of  action  for  want  of,  [184,  185],  136,  137. 

appeal  from  order  dismissing  action  for,  855. 
fraudulent  trustee  or  agent,  of,  [1166],  1167. 

judgment  or  order,  of  aooounts  and  inquiries  under,  328 — 330,  1361,  1362. 
peraon  bound  over,  [468],  471. 

PROSPECTUS.    See  Coicpiinr. 

misrepresentation  in,  relief  in  respect  of,  [2828],  2324—2327. 

PROTECTION  OF  LAND, 

Settled  Land  Acts,  under,  [1847],  1850. 

PROTECTION  ORDER, 

mairied  woman,  property  of,  how  affected  by,  926,  936,  965. 
payment  to,  after,  [929],  936,  938. 

PROTECTOR  OF  SETTLEMENT,  [1784,  1785],  1786,  1787.     See  Settle- 


PROTEST, 

payment  under,  287, 289. 

PROVISIONAL  PROTECnON, 
intending  patentee,  of,  2378. 

PROXY, 

injunction  against  paying  for  postage  on,  707. 
mode  of  ascertaining  number  of  Yotes  by,  718. 
Paymaster-General  authorized  to  sign,  [280]. 

PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893, 
ooflts  under,  258. 

PUBLIC  BENEFIT, 

validity  of  gifts  for,  1341. 


Referencee  to  the  Forme  are  printed  thus  [456]. 
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PUBLIC  BODIES, 

injtmcfcionB  ag^nst,  626,  614,  615,  620,  621,  [099—700],  709— 7SI. 

breach  of  injunction  by,  how  punished,  622. 
production  of  documents  by,  [54],  71,  79,  80. 

PUBLIC  DOCUMENTS, 
evidence  of,  155. 

PUBLIC  HEALTH  ACT, 

arbitration  under,  408,  410,  411,  414. 
h'en  under,  for  improvement  expenses,  [9067,  9068],  2061. 
prevention  of  nuisance,  provisions  of  Act  as  to,  614. 
receiver  not  **  owner  "  within  meaning  of,  778. 

PUBLIC  HOUSE, 

compensation  to  owner  of,  under  Lands  Clauaes  Act,  2410. 

foreclosure  of  mortgage  of,  1989. 

receiver  of,  [756,  766]. 

sale  of,  as  going  concern,  2223,  2224. 

PUBLIC  IMPROVEMENTS, 

powers  as  to,  liberally  oonstmed,  713. 

PUBLIC  LIBRARIES, 

gifts  for,  1304,  1339,  1340,  1343. 

PUBLIC  MEETINOS, 

contempt  of  Court  by  speeches  at,  466. 

PUBLIC  NUISANCE.    See  Atiobrbt  Gevsral  ;  KunAVCB. 

PUBLIC  OFFICER, 

of  bank,  order  substituting,  [116]. 

PUBLIC  PARK, 

injunction  against  building  offices  in,  [707]. 

PUBLIC  POLICY, 

agreement  in  contravention  of,  not  enforced,  2218. 
privilege  from  discovery  on  ground  of,  94. 

PUBLIC  UNDERTAKING, 
interference  witii,  620. 

PUBLIC  WAT,  590,  591.    See  Highway. 

PUBLIC  WORKS, 

interlocutory  injunction  to  stop,  not  granted,  620,  621. 
parliamentary  powers  for,  liberally  construed,  713. 

PUBLICAN, 

and  brewer,  injunction  to  enforce  contract  between,  [604],  541. 

PUBLICATION, 

comments,  of,  on  pending  proceedings,  contempt  of  Court  hy,  [4M],  4C5« 

466,  [600,  091],  692. 
libel,  of,  injunction  against,  [688],  689. 
private  letters,  of,  restrained,  [084 — 080],  687. 
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PUTTER, 

employment  of,  improper,  2220. 

FULLING  DOWN  BUILDINOS, 
injunction  against,  [674,  576],  580. 

PURCHASE, 

guardian,  by,  of  ward's  estate,  1023. 

person  in  fiduciary  reUtion,  by,  1133,  [2320,  2821],  2322,  [2842]. 
BoUcitor,  by,  from  cUent,  277,  342,  1101,  1102,  [2840]. 
trostee,  from,  of  trust  property  without  notice,  1123,  1135. 
yalue,  for,  defence  of,  87.    See  Pubohaseb. 

PURCHASE-MONEY.    See  Salb  by  thb  Coubt. 

PURCHASE   OF  LANDS.     See  Ibtzbthbnt;   Sxtclbicbiit  ;  Vensob  aicd 
Pubchjlsbb. 
by  or  under  sanction  of  Court,  1727,  [2618,  2619]. 
infant's  trustees,  by,  oonfirmed,  [1021]. 
inquiry  as  to,  [1120, 1719],  1727. 

as  to  option  of,  [1660]. 
intestate,  by,  right  of  heir  against  personalty,  1561,  1552. 
Settled  Land  Acts,  under,  [1818],  1842. 
testator,  by,  to  be  completed  out  of  personalty,  [1649, 1660]. 

PURCHASER.    See  Salb  bt  the  Coubt  ;  VEimoB  and  Pubosasbb. 

appointment  of  person  to  convey  to,  [1261,  1262],  1264,  [1267],  1272. 
assets  not  followed  into  hands  of,  1134,  [1669]. 
deposit,  to  pay,  to  receiver,  [884]. 
equitable  interest,  of,  postponed,  1133. 
executor,  from,  protection  of,  1542. 
liability  of,  to  foreclosure,  1908. 
lien  of,  for  deposit  and  costs,  2059,  [2249],  2256. 
mortgage  to  pay  purchase-money  to,  1391. 
possession,  in,  receiver  appointed  as  against,  785. 
redemption  action  by,  1931. 

under  judgment,  344,  360.    See  Sale  bt  thb  Coubt. 
value,  for,  with  notice  not  charged  witb  wilful  default,  1163. 
value,  for,  without  notice,  1896,  1906, 1908,  [2094],  2102,  2107,  2112,  2113. 
when  ordered  to  deliver  up  titie  deeds,    1896,   1906,  [20^4],   2112, 
2113. 
Voluntary  Conveyances  Act,  1893,  provisions  of,  2354. 


QXTARTERLT  PAYMENTS,  217. 

QUESTION  OF  LAW, 

inquixy  as  to,  not  directed,  1571. 
interpleader  proceedings,  in,  507. 
order  on,  set  down  under  O.  xxzir,  2 . .  [866]. 
set  down  without  stating  spedal  case,  [866],  367. 
staying  proceedings  pending  trial  of,  132. 

GUI  A  TIMET, 

injunction,  when  granted,  527,  560,  614,  617. 
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QUIET  ENJOYMENT, 

benefit  of  ooveaant  for,  not  given  by  vesting  order,  1249,  1272. 

QUIET  POSSESSION, 

judgment  eetabliahing  right  to,  [740],  743. 

QUO  WARRANTO, 

appeal  from  order  granting,  864. 


BACEHOBSES, 

injimction  against  dealing  or  parting  with,  753. 
winnings  of,  acoonnt  of,  2162. 

BAIL  WAT,  BAILWAY  G0HFAN7.     AM  tee  Lauds  Glaubb  OoraoLauL- 

TiON  Act. 
abandonment  of  railway,  720. 

repayment  of  deposit,  after  abandonment,  [M74],  2486. 
aooess  to  view  works,  ordwed  to  give,  593. 
accommodation  works,  specific  performance  of  agreement  for,  2210, 2349, 

[8280],  2281. 
agreement  by,  to  refer  disputes  to  arbitration,  2409 — ^2414.     See  LiSSS 

GiATJsss  Consolidation  Act. 
alteration  of  works  by,  powers  as  to,  713. 
beach,  injunction  to  restrain  removal  of,  703. 

Board  of  Trade,  injunction  to  restrain  working  without  sanction  of,  703. 
borrowing  powers,  2036. 
branch  railway,  mandatory  injunction  to  restore  oommumcation  wiik, 

[568]. 
breach  of  agreement,  injunction  against  acting  in,  [704],  712,  716,  720. 
breach  of  injunction  by,  747. 
breach  of  undertaking  by,  [745]. 

bridge,  injunction  to  compel  or  restrain  oonstroction  of,  703. 
compensation  payable  by,  enforcement  of  rights  as  to,  [609],  700,  [W]. 
712. 
where  there  is  statutory  provision,  712. 
Commissioners,  appeals  from  orders  of,  819,  853. 

two  counsel  only  heard  by,  301. 
oompnlsory  powers,  injunction  against  undue  exercise  of,  [689,  708].  712" 

721. 
contract  by,  inquiry  as  to,  [1868]. 
contractor,  account  of  sums  due  to,  [1868],  1358. 

plant,  &c.  of,  injunctions  in  reference  to,  705. 
debentures  and  debenture  stock  of,  2035  ei  9eq, 

pure  personalty,  held  to  be,  1347. 
debentures,  sale  of,  ordered  in  action  by  equitable  mortgagee,  [8018]. 
deposit  by,  under  L.  C.  0.  Act,  ss.  85— 87.  .700,  2452—2456.    8e€  Luoi 

Clauses  Consolidation  Aot. 
dividends,  injunction  against  payment  of,  out  of  capital,  [706],  714. 
entry  on  land  by,  or  continuance  in  possession,  restarained,  [609]. 
highway,  restoration  of,  enforced  by  injunction,  [687].     See  Hiokwat. 
« house,"  &c.,  taking  less  than  whole  of,  injunction  against,  [701],  712- 

See  Lands  Clauses  Conboudation  Act. 
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EAILWAY,  RAILWAY  COMPANY-^wi^tfiiKjrf. 

illegal  and  unauthorized  oontracte  by,  injunction  againsty  ^\b  et  seq, 

injuriouBlj  affecting  lands,  inquiry  as  to,  [708]. 

judgment  creditors  of,  remedies  of,  [7d9,  770],  789,  790,  [2067],  2072. 

junction,  mandatory  injunction  to  compel  restoration  of,  530. 

laying  and  making  railway,  injunctions  against,  [567,  558]. 

level  crossing,  obstructing  right  of  way  oyer,  injunction  against,  [587], 

589. 
Limitations,  Statute  of,  when  running  ag^ainst,  720. 
Lloyd's  bonds,  rights  of  holders  of,  [8028],  2040,  2041. 
manager  of,  appointed,  [709]. 
marine  traffic  by,  restrained,  715. 

meetings  improperly  held  by,  injunction  to  restrain,  718. 
minerals,  working  of,  under  company's  lands,  581—583,  585. 

right  to  work  from  surface,  [575],  582. 
misapplication  of  funds  by,  restrained,  717,  718. 
mortgage  of,  account  and  receiver,  [2027],  2038,  2039. 
negligent  ezeroiBe  of  powers  by,  restrained,  712. 
notice  to  treat,  proceeding  under,  injunction  against,  [700,  701,  702],  712. 

specific  performance  of,  2209. 
obstructing  trains  of  other  company,  injunction  against,  [705]. 
opening  railway,  injunction  against,  703. 

Parliament,  application  to,  by  company,  restrained,  707,  711,  712. 
Parliamentary  deposits;  practice  as  to,  2474 — 2487.    Seg  Pablluesntabt 

Dbpostt. 
possession  of  land,  injunction  against  continuing  in,  [699],  712. 
preference  shares,  injunction  against  issuing,  [705],  719. 
preeoriptive  rights,  may  guard  against  acquisition  of,  715. 
production  of  books  of,  82. 
receiver  of,  appointed,  433,  [760,  770],  789,  790,  795,  [2027],  2038,  2039. 

inquiry,  with,  as  to  judgments  and  charges,  [770] . 

inquiry  as  to  rent-charges,  and  receiver  to  pay  same,  [801]. 

judgment  creditor  and  unpaid  vendor  entitled  to,  787,  789,  790. 

toUs,  of,  [769]. 
rent-charge  and  debentures,  priority  of,  [2028]. 
river,  injunction  agpiinst  diverting,  712. 
roads,  injunction  ag^ainst  obstruction  of,  [587],  700,  712. 

declaration  as  to  right  to  divert,  700. 
rolling  stock,  sale  and  contemporaneous  re-hiring,  717. 

protection  of,  from  execution,  433,  789. 

supply  of,  to  another  co.,  715. 
running  powers,  injunction  in  aid  of,  [705]. 
running  trains  by,  restrained,  700. 
Boheme  of  arrangement  by,   790,  2469—2473.    See  Bulwat  Coxpavim 

AoT,  1867. 
screen,  not  restrained  from  putting  up,  to  prevent  prescriptive  acquisition, 

715. 
sequesixation  against,  for  breach  of  injunction,  [745]. 
service  at  principal  office  of,  12. 
■hares  in,  agreement  for  sale  of,  enforced,  2210. 

injunction  against  issue  of,  to  pay  dividends,  [705]. 
specifio  perf ormanoe  action,  defendant  company  not  entitled  to  possession 

pending,  2456. 
station,  injunction  as  to  wrongful  user  of,  705. 

Mefereneei  to  the  Formt  are  printed  thue  [466]. 
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RAILWAY,  RAILWAT  COMPANY— «w«>fii«f. 

stock,  apportionment  of,  oanied  over  to  separate  aooomtts,  344,  245. 

forged  transfer  of,  relief  in  reepeot  of,  1123. 

injonotion  against  transfer  of,  [729],  730. 

transfer  and  cazrying  over  of,  to  separate  aooonnt,  [819]. 

Testing  right  to  transfer,  in  new  tmstees,  [1216]. 
sab-soil,  injnnotion  against  appropriation  of,  [999]. 
Buperflnoas  lands  of,  719,  720. 

injnnotion  to  restrain  sale  of,  703. 

judgment  against,  inqniiies,  [9087],  2072. 

where  landowner  daims  right  of  pre-emption,  [9099],  2072. 
traffic  agreements  hy,  716,  720. 
trains,  running  of,  restrained,  700,  720. 

stopping  of,  on  level  crossing,  restrained,  [697]. 

stopping  of,  porsoant  to  contract,  enforced,  [704]. 
transfers  of  stock  by,  restrained,  [729],  730. 
tnnnel,  right  to,  713. 
*  ultra  vires  acts  by,  restrained,  [700,  706],  716. 
imdezpin,  power  to,  713. 
vendor's  lien  against,  iajnnction  to  enforce,  701,  720,  721. 

appointment  of  receiver  to  enforce,  787. 

not  affected  by  payment  into  Court  of  deposit  under  sect. 85  oIL.  C.  CL 
A.,  2455. 
wall,  removal  of,  in  breach  of  agreement  restrained,  [704]. 
water  rights,  interfering  with,  restrained,  [698]. 
widening  railway,  limits  of  deviation  in  case  of,  713. 
winding-up  of,  order  for,  2481. 
working  in  breach  of  agreement  restrained,  [704]. 

RAILWAY  COMMISSIONERS, 

prohibition  to,  exceeding  their  powers,  819. 

RAILWAY  COMPANIES  ACT,  1867  (30  &  31  V.  c.  127),  Chjlp.  MY.,  14» 
—2473. 
debenture  stock  under,  2473. 
receiver  or  manager  appointed  under,  789,  790. 

rolling  stock  of  company,  protection  of,  from  execution,  433,  789,  790. 
soheme  of  arrangement  under,  790,  2469 — 2473. 

assents  to,  what  necessary,  2471,  2472. 

declaration  as  to,  effect  of,  [2469]. 

inrolment  and  effect  of  scheme,  2472,  2473. 

inrolment  stayed  for  the  purpose  of  appeal,  [9409],  2472. 

leave  to  file  fresh  scheme,  [2470]. 

leave  to  issue  writs,  notwithstanding  scheme,  [9470]. 

order  to  confirm  scheme,  [2469],  2472. 

outside  creditors  not  bound  by,  [2469],  2471—2473. 

petition  for  confirmation  of  scheme,  presentation,  kc,  of,  2472. 

stay  of  proceedings,  pending,  2470,  2471. 

RATES, 

account  of,  in  action  by  overseers  agamst  late  collector,  1374,  [1S80]. 
application  of,  by  gfuaidians,  in  payments  to  men  on  strike,  xestimiBed.  Til. 
by  public  body  in  promoting  bills  in  BEurliament  restrained,  pW.  HC. 
710,  711. 
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"BikTEB— continued, 

inqnirj  as  to  somB  dtte  for,  [896]. 
local,  execntioii  for,  restrained,  719. 
zeoeiyer  of,  790. 

BATTPICATION, 

oontraot  or  aettleineiit,  of,  by  infant,  901,  988,  989. 
pzinoipal,  by,  of  acts  of  agent,  1368. 

REAL  ESTATE, 

administration  of,  and  personalty  of  testator,  [1467—1469]. 

on  summons,  1479. 

right  to  judgment  for,  1479,  1480. 

tacking  debts  to  mortgage  debt,  right  of,  2115. 

usual  judgment  for,  in  creditor's  action,  [1890,  1891]. 
in  general  administration  action,  [1467 — 1470]. 
annuitant  on,  creditor's  action  by,  1924. 

action  by,  to  secure  annuity,  [1682],  1638,  1639. 
charge  of  debts  on,  1424,  1638,  1644,  1673. 

power  to  sell,  1543,  1544. 
charge  of  legacy  on,  1601,  1602. 
contracts  for  sale  of,  by  testator,  inquiry  as  to,  [1649],  1551. 

effect  of,  1551,  1562. 
OQnyersion  of,  equitable,  by  will  or  contract,  1551 — 1553. 

&ilure  of  purpose  of,  reconversion,  1654. 

equity  to  reoonyersion  under  Settled  Estates  Act,  1875. 

inquiries  as  to,  [1664]. 

when  effected  by  order  for  sale,  1653. 

persons  under  disability,  in  case  of,  1024,  1025,  1875. 
creditor's  action  against,  1419.     See  Cbbditob's  Aonoir. 
debts  declared  payable  out  of,  [1585]. 
descended,  liability  of,  to  debts,  [1668,  1666,  1678]. 

rents  and  profits  of,  [1668],  1674. 
executor,  power  of,  to  sell  or  mortgage,  1541,  1542,  1561. 
incumbrances  on,  inquiries  as  to,  in  administration  actions,  [1891,  1893, 
1467, 1588,.  1684].    See  AsaaxngrEhmov, 

priority  of,  declared,  [1498]. 
infant,  of,  charge  for  adyancement  or  maintenance  on,  [1004],  1010. 

jurisdiction  of  Court  as  to,  1024,  1025. 
inquiry  what,  testator  left,  [1891]. 

distinguishing  specific  devises,  [1470]. 

realty  abroad,  testator  domiciled  here,  [1680]. 

realty  comprised  in  settlement,  [1789]. 

shares,  devised  in,  [1870]. 

what  intestate  left,  [1186]. 
investment  in,  [1798],  1727. 
maintenance  of  infant  entitled  to,  [1006],  1010. 
married  woman,  of,  disposition  of,  by  deed  acknowledged,  908,  904,  986, 

936. 
mortgage  of,  power  of  executor  to  make,  1641,  1542,  1561. 
partnership,  of,  held  personalty,  [2808],  2204,  2206. 
payment  to  person  entitled  to  funds  as,  232,  234. 

receiver  of,  appointment  of,  [749],  782,  783,  [791],  801,  802.  iS^  BacoaVBB. 
recouped  disbursements  applicable  to  personalty,  [1676, 1677]. 
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BEAL  ESTATE— MfOiMKAf. 

rents  of,  aooount  of,  [1«72, 1429, 14M,  Ufft,  14W],  1480,  [IMS]. 

right  to,  barred  \(j  aoqniesoenoe,  1489. 
rights  of  creditor  against,  1419. 
sale  of ,  in  administration  action,  1426—1428,  [1467, 1470, 1«»-1«11].  S» 

Salb. 
in  creditor's  action,  142. 
in  mortgagee's  action,  1391. 
on  farther  consideration,  [1464,  I486], 
apportionment  of  purchase-monef,  where  serertl  mortgages,  1428, 

[1664]. 

conduct  of  sale,  right  of  plaintiff  to,  1427. 

order  of  sale  of  descended  and  specifically-devised  estates,  1426. 

under  Settled  Land  Acts,  1838—1840.    See  Skpilkd  Lahd  Acib. 
seqneetration  of,  [460],  454. 
trustee,  of,  sold  to  satisfy  breach  of  trust,  1135. 

HEAL  REPRESENTATIVE,  1397,  1398.    5i«ExB0UToa. 

REBUILDINa, 

ezpenditnie  for,  under  Settled  Land  Acts,  1849. 

RECEIPT, 

bill  of  sale,  not  amounting  to,  2010. 

duty,  for,  239. 

entry  of,  in  order,  [148]. 

in  full,  effect  of  giving,  1907. 

legacy  duty,  for,  [146].    See  JjEOAJoy  Dutt. 

sector,  hy,  of  purohaM  or  mortgage  money,  1077,  1078. 

trustee  or  executor,  by,  1077,  1078,  1129,  1130. 

unstamped,  received  in  evidence  by  consent,  158. 

RECEIPTS, 

aooount  of,  [1140, 1871, 1676]. 

RECEIVER,  Chap.  XXXTT.,  749—816. 

abroad,  property  situate,  receiver  and  manager  of,  775,  [610—611],  816,  »\^ 
aeeount  and  payment  by,  [606,  606],  807—809. 

Court  fee  on,  776. 

direction  to  pass  accounts,  [740,  760,  761,  768,  767,  761]. 

District  Registry,  at,  [606]. 

liability  to  account,  when  arising  and  ceasing,  778,  807,  808. 

neglect  to  account,  807,  808. 

order  to  bring  in  accounts,  enforcement  and  service  of,  [606]. 

passing,  verifying  and  reviewing  accounts,  807,  808. 

representatives  of,  account  against,  808. 

separate,  of  rents  and  personalty  to  be  kept,  [797]. 

surety,  by  one,  with  leave  to  sue  the  other  and  the  receiver,  [•••!- 
action  against,  not  to  be  brought  without  leave,  779,  780. 
action  by,  808,  804,  1482. 

costs  of,  without  leave,  804. 

leave  to  bring,  [706],  806. 
administration,  before  grant  of,  782. 

grant  of,  to,  782. 
administrator,  in  case  of  bankruptcy  or  insolveni^  of,  782,  783. 
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adyanoe  of  money  by,  804. 
affidavit  as  to  fitnesq  of,  [750]. 

verifying  aoconnt  of,  807. 
agent,  leaye  to  appoint,  for  property  abroad,  [810]. 
agent  of  mortgagor,  778,  808. 
allowanoes  to,  775,  776. 

altematiye  order  in  default  of  seourity  being  gfiyen,  [769]  f 
amendment  in  action  for  appointment  of,  774. 
amraities  and  rentcharges  to  be  paid  by,  [800]. 

appeal  as  to  appointment  of,  not  in  general  entertained,  776,  789,  860. 
appearance  of  defendant,  appointed  before,  [761,  769],  774. 
appointment  of,  [740]. 

application  for,  by  either  party,  773,  774. 

arbitration,  notwithstanding,  408. 
with  a  yiew  to,  761. 

before  security  giyen,  [760], 

breach  of  trust,  in  cases  of,  785. 

by  order  of  Court,  [749,  760]. 

by  reference  to  Ghunbers,  [749]. 

Chambers,  in,  without  preyious  reference,  [768]. 

change  of  occupation  by,  803. 

damages,  right  to,  not  lost  by  reason  of,  529,  778. 

discretion  of  Court  as  to,  774,  775. 

effect  of  appointment,  777,  778. 

equitable  execution,  by  way  of,  422,  [791—798],  793—796.    See  infra, 
eqnitable  ezeention. 

existing  receiyer,  where  there  is,  795. 

0X  parte,  392,  749,  778,  774. 

foreclosure,  after,  1995. 

foreign  property,  of,  [810—812],  813,  814. 

further  order,  in  Chambers,  [760]. 

in  place  of  deceased,  774. 

injunction,  in  action  for,  [096,  764,  772]. 

injunction,  in  aid  of,  [766]. 

interim,  and  manager,  [762],  786.     F.  inf,  interim. 

interpleader  issue,  pending,  512,  [761]. 

Judicature  Act,  under  powers  conferred  by,  773. 

name,  by,  [749,  760]. 

person  to  be  apipointed,  775. 

real  and  personal  estate,  of,  [749]. 

security,  dates  from  completion  of,. 777. 

subject  to  his  giying  security  before  order  drawn  np,  [760]. 

summons,  in  action  commenced  by,  774. 

undertaking  by  plaintiff  to  be  answerable,  on,  [760,  764, 766].     V,  in/, 
undertaking. 

when  made,  and  over  what  property,  773  et  eeq, 

without  prejudice  to  interim  payments,  [761]. 

without  prejudice  to  prior  rights,  [760],  784,  785,  [791—798]. 

without  seourity,  [761],  776,  777,  785,  [792],  813. 
arrears  of  rent  payable  to,  [749],  778,  [797],  802,  803. 

composition  for,  803. 
attachment  of  moneys  in  hands  of,  on  application  of  judgment  creditor, 
[486],  488. 
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attachment  or  committal  of  defaulting,  807,.  816. 

attornment  of  tenants  to,  [749,  751,  756],  784,  [701,  79t,  797],  801,  802. 

estates  out  of  England,  in  case  of,  not  ordered,  802. 

refusal  to  attorn,  [797],  802. 

where  prior  receiver  in  possessiony  793. 
balance,  distribution  of,  by,  [798]. 

due  from,  a  debt  of  record,  809. 

first  charge,  declared  entitled  to,  in  respect  of,  [771]. 
balances,  directed  to  pay,  [749-758,  791],  807,  [9047]. 

special  directions  as  to,  [758]. 
banker's  failure,  when  liable  for,  807. 
bankruptcy,  jurisdiction  of  Court  in,  to  appoint,  651. 
bankruptcy,  can  take  prooeedingv  in,  to  reoorer  monej-  due,  778. 
benefice,  of,  790. 
books  and  papers  to  be  deliyered  to,  [749, 761,  768,  768]. 

special  directions  as  to,  [768,  763]. 
borrow  money,  authorized  to,  for  purposes  of  salTage,  [778],  781. 
business,  of,  [762,  768,  760,  766],  781,  783,  784,  789. 
calls,  empowered  to  get  in,  in  name  of  liquidator,  789. 
canal,  of,  772. 
canonry,  sinecure,  of,  790. 
cargo  of  ship,  of,  773. 

certificate  of  Master  as  to  result  of  account  of,  807. 
Chambers,  application  to  be  made  by  reoeiTer  in,  for  dixeetioiiB,  804. 

appointment  and  nomination  of  receiyer  in,  [768],  774. 
chattels,  of,  [751],  760. 
claim  for,  to  be  indorsed  on  writ,  when,  774. 
colUery,  of,  [764,  766],  769,  781,  784,  787,  788. 
colonial  estate,  of,  [811],  813. 
committal  of  defaulting,  807. 
committal  of  person  obstructing  or  interfering  with,  [468],  778,  780,  797. 

or  refusing  to  attorn  to,  802. 
company,  of  property  of,  787,  788. 

manager  of  business  of,  787. 

receiyer  of  tolls,  [769],  772. 

unpaid  yendor  of  company,  at  instance  of,  787,  789. 

winding-up  of,  liquidator  in,  position  of,  788. 
conduct  of  administration  action  not  given  to,  783. 
consignee  of  West  Indian  estates,  appointment,  lien  and  rights  ef*  [U* 
812],  813,  814. 

manager  directed  to  remit  to,  [811]. 
contempt  by,  privilege  not  protecting  from  oonsequenoes  of,  468. 
contempt  of  Court  by  interference  with,  [468],  778,  780,  797. 
continuing,  where  action  removed  from  Mayor's  Court,  [888]. 

at  hearing,  768. 

order  for,  unnecessary,  364,  768. 

but  if  manager  also,  extension  of  time  ozdeied,  768. 

until  sale  by  judgment  creditor,  [8064]. 

where  plaintiff  let  into  possession  of  part,  768,  [816]. 
continuing  proceedings  pending  application  for,  118. 
contracts  by,  liability  on,  808. 
contracts,  with  limited  powers  as  to  making,  761. 
Conveyancing  Act,  appointed  under,  784,  801,  808. 
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oosiB  of,  and  allowances  to,  776,  776,  803,  804,  807,  808,  1956. 

priority  of,  in  debentore-holder'B  aotion,  789. 
ooflts  of  motion  for,  774. 
oofits  to  be  retained  by,  [800,  814]. 
oostB,  to  enforce  payment  of,  [799],  795. 
oonrtfl  for  manor,  to  bold,  [767]. 
creditor,  rigbts  of,  as  against,  779. 
debenture  bolders,  appointed  on  application  of,  [768,  770],  781,  787 — 789, 

808,  2040. 
debentnre  bolders,  appointed  by,  778. 
debt  of  record,  balance  dae  from,  is,  809. 

debts,  directions  as  to  payment  or  recoyery  of,  749,  [768,  764,  769],  778. 
debts  or  sums  of  money,  of,  [762],  778,  787,  796,  796. 
default  by,  proceedings  in  case  of,  807,  808. 
defaulting  trustee,  of  interest  of,  796. 
defending  aotion  without  leaye,  costs,  804. 
deliyery  in  execution  by  appointment  of,  794. 
deUyery  of  documents  to,  [749,  761,  768;  762,  768]. 

of  securities  to,  [749,  761,  762]. 
direotioins  of  CSourt,  applying  for,  804. 
disoharge  of,  [806,  814—816,  1986, 1986],  1988. 

liberty  to  apply  for,  [766]. 

new  trustees,  on  appointment  of,  786,  815. 
disoretion  of  Ck>urt  as  to  appointment  of,  774,  776. 

not  generally  interfered  with  on  appeal,  776. 
dic^ute  as  to  title,  in  case  of,  782. 
distraining,  [797],  803,  804. 

persons  entitled  to  distrain  as  against,  779,  803. 

special  declaration  as  to,  notwithstanding  appointment  of  reoeiyer  and 
manager,  [770]. 
distribution  of  balances  by,  [798]. 
district  registry,  appointment  in,  774. 

to  account  at,  [806]. 
documents,  not  to  part  with,  until  act  done,  [764]. 
Ecclesiastical  Court,  pending  litigation  in,  782. 
equitable  execution,  by  way  of,  422,  [791—798],  793—796. 

bankruptcy,  jurisdiction  of  Court  of,  to  appoint,  773. 

circumstances  to  be  regarded  by  Court  in  appointing,  798,  794. 

oonyenience  not  sufficient  ground  for  appointment  of,  794. 

costs  of,  direction  for  payment  of,  [791]. 

deceased  person,  of  property  of,  796. 

defaulting  trustee,  against,  795. 

elegit,  writ  of,  without  issue  of,  794. 

ex  parte  application,  on,  794. 

ex  parte  order,  charge  or  lien  not  conferred  by,  796. 

future  earnings,  of,  795t 

gamiahee  proceedings,  in  Hen  of,  795. 

injunction  in  aid  of,  [792],  796. 

judgment  creditor,  on  application  of,  [792]. 

married  woman,  of  life  interest  of,  restrained  from  anticipation,  967. 
of  separate  property  of,  785,  786. 

priority  by  obtaining,  796. 
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equitable  ezeention,  by  way  of— eantimitd. 

recdver  already  appointed,  judgment  creditor  to  haTO  benefit  ol,  779, 
[792],  795.    . 

reoeiver  to  act  before  secTuity  giren,  [701]. 

remedy  by  appointment  of,  natoze  of,  793. 

reyersionary  property,  of,  795. 

secnrity,  appointed  on  giving,  [791]. 

security,  appointed  without,  777,  [798],  795. 

taxed  coirts,  of,  [792]. 

undertaking  on  appointment  of,  795. 

when  and  of  what  property  appointed,  793 — 796. 
eqidtable  mortgagee's  action,  in,  784,  [2047],  2053. 
equitable  tenant  in  common,  on  application  of,  783. 
examination  of  witnesses  by,  as  to  assets,  323. 
execution  notwithstanding  appointment  of,  leave  to  levy,  [2067]. 
executor,  bankruptcy  or  insolyency  of,  when  a  ground  for  appoiotingi  7Sf 
783,  1567. 

receiver's,  payment  by,  814. 

retain  debt,  cannot,  as  against  reoeiver,  778. 

right  of,  to  receive,  against  partner,  1562. 
ex  parte  application,  when  appointed  on,  392,  749,  773,  774,  794, 7M. 

not  discharge  on,  815. 
expenditure  by,  on  the  estate,  [800],  800. 

application  to  Judge  in  Chambers,  as  to,  804. 

prospectively,  jurisdiction  of  Court  to  allow,  804. 
expenses  allowed  to,  776,  804. 
•  farm,  of,  768. 
farm  buildings,  directed  to  repair,  [799]. 
fellowship  of  college,  of,  790. 
final  account  by,  805,  814,  [815],  816. 

surety  to  pass,  805. 
firm,  liberty  to  receiver  to  sue  in  name  of,  [764]. 
fitness  of,  affidavit  as  to,  [760]. 
foreclosure  absolute,  not  appointed  after,  758,  785. 

opening  of,  by  receipt  of  rents,  1988,  1989. 

judgment,  giving  credit  for  sum  certain  in  cider  to  avoid,  [IW} 
foreclosure  action,  in,  1995.    See  Fobeolobube. 
foreign  estates,  of,  775,  [810-^12],  813,  814. 
form  of  order  for,  774. 
four-day  order  against,  807. 
freight  of  ship,  of,  [772]. 
furniture  and  chattels,  of,  [751]. 
further  consideration,  not  continued  on,  360. 
future  earnings,  of,  795. 

gas  company,  rights  of,  as  against  receiver,  803. 
gfoodwill,  for  protection  of,  781. 

guarantee  society,  bond  of,  accepted  as  security,  777,  [906]. 
guardian  of  infant,  ineligible,  775. 
heirlooms,  of,  [768]. 

hotel  or  public  house,  of,  753,  [755],  781. 

indenmity  to,  against  liability  on  contracts,  [771],  776,  808,  809. 
Indian  estate,  of,  [810]. 
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infant's  estate,  of,  786,  803,  808,  [810],  816,  816,  907,  998,  1000. 

payment  of  maintenance  by,  997. 

steward  of  manors  of,  appointed,  [767]. 
injonotion  against  interferenoe  with,  [7&6],  780,  784. 
inquiry  as  to  cutting  and  selling  timber,  [709]. 

lands  deHvered  in  execution  by  appointment  of,  [9008]. 
proceedings  to  be  taken  by,  779. 
insoranoe  of  property  by,  804. 
interest,  charged  with,  807,  808. 

directed  to  keep  down,  [791,  793,  798, 1017,  9087]. 

not  permitted  to  make,  on  balances,  807. 

when  allowed  to,  804,  813. 
interference  with,  is  contempt  of  Gonrt,  [468],  778,  781,  797. 

by  mortgagee,  not  allowed,  1970. 

liberty  to  try  right  claimed  against,  779,  [801]. 

restrained  by  injunction,  [765]. 
interim, 

landlord,  in  action  by,  783. 

manager  and,  [768],  786. 

plaintiff  appointed  before  appearance,  [761]. 

probate  proceedings,  pending,  [767],  782,  783. 
till  motion  heard,  [761]. 

with  limited  power  to  contract  Habilites,  [761]. 
interim  payments,  liberty  to  parties  to  make,  [761]. 
interlocutory  order  for  appointment  of,  773. 
interpleader,  claimant  in,  directed  to  hold  goods,  607* 
inteiitate*s  business,  of,  783. 

inventory  of  heirlooms,  appointment  by  reference  to,  [768]. 
Ireland,  of  estates  in,  or  out  of  jurisdiction,  776. 
jeopardy,  to  protect  security  in,  781. 
journeys,  expenses  of,  when  allowed  to,  776. 
judgment  creditor  appointed  on  application  of,  [798,  798],  794 — 796. 

railway  company,  of,  [769,  770],  789. 

light  of,  against  receiyer  and  owner,  779. 

right  of,  when  receiTer  wrongly  appointed,  779. 
"  just  or  oonTenient,"  appointment  of,  when  deemed  by  Court,  773,  781. 
land,  of,  not  extendible  under  writ  of  elegit,  793. 
land,  in  action  to  recover,  774. 
landlord,  in  action  by,  788. 

rights  of,  as  against  receiver,  779. 
leaseholds,  of  rents  and  profits  of,  761. 
leases  by,  799,  802,  803. 

tenant  for  life,  to,  on  security,  758. 
leave  to  issue  execution  against,  not  interferenoe,  780. 
leave  to  bid  not  g^ven  to,  341. 
legacy,  of,  795. 

legal  estate,  not  discharged  where  right  to,  in  contest,  815. 
legal  titie,  against  person  in  possession  under,  774,  782. 
liability  of,  for  money  deposited  in  bank  or  on  contracts,  807,  808. 
licence  to  make  bricks,  ordered  to  g^nuit,  799. 
licenses,  delivery  of,  to  receiver  of  hotel  or  public  house,  [766,  766]. 

transfer  of,  direction  as  to,  [766]. 
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lien  of  consignee  of  West  Indian  eeAates,  813,  814. 

life  interest  in  settled  funds,  of,  795. 

Limitations,  Statute  of,  receiTer's  possession  does  not  a£E60i  qpentioii  ol,  77S« 

when  running  in  favour  of,  784,  816. 
liquidator  of  company  when  appointed,  788. 
living,  of,  790. 

maintenance,  ordered  to  pay,  [1017]. 
management,  powers  of,  and  special  direotiona  as  to,  (778, 797—8011 801— 

804. 
manager,  and,  appointment  of,  by  Court  when  made,  781.    &»¥iywn. 

enlargement  of  time  limited  for  acting  of,  [767]. 

sub-manager,  with  liberty  to  appoint,  [756,  766]. 
Tnanaging  partner,  as  against,  787. 
manor,  of,  [767,  768]. 

married  -soman's  separate  property,  of,  785,  786,  795,  902. 
mines,  of,  [764,  765,  767],  787. 
misapplication  by,  remedy  for,  807. 
moiety  of  estate  of,  758. 
money  due  from,  is  debt  of  record,  777. 
money  in  hands  of,  not  in  CMtodid  legis,  778. 
mortgaged  estate,  of,  [759],  780,  1956,  1977. 

to  keep  down  interest,  [791]. 

under  Gonyeyanoing  Act,  784,  801,  808. 

under  power  in  deed,  778,  1977. 
mortgagor  and  mortgagee,  as  between,  778,  783 — ^785,  1966. 

may  now  be  appointed  though  mortgagee  has  legal  estate,  7M. 

puisne  incumbrancer,  appointment  at  instance  of,  785. 
motion  for,  392. 

costs  of,  774. 

for  leave  to,  to  distrain,  adjournment  of,  831.  . 
name,  appointed  by,  in  order,  [749],  776. 
newspaper,  of,  790,  791. 
next  friend  of  infant,  ineligible,  775. 
nomination  of,  775,  785. 
notice  to  quit  by,  803. 

obstruction  of,  contempt  of  Court  by,  [468],  778,  780,  797. 
occupation  rent,  when  ordered  to  be  paid  to,  784,  802. 
office,  of  emoluments  of,  790,  791. 
outstanding  personal  estate,  of,  [748,  751,  768]. 
over-payments  by,  to  tenant  for  life,  780. 
"  owner,"  is  not  within  PubUc  Health  Act,  1875.  .778. 
paramount  title,  persons  claiming  by,  protected,  779,  780. 
partition  action,  in,  783. 

partner's  share  of,  on  application  of  judgment  creditor,  424,  425,  [ttttj. 
partnership  business,  of,  [762,  763],  760,  [762],  781,  786,  787. 

directions  to,  2167,  2169. 

effect  of  appointing,  786. 

executors  of  partner,  at  instance  of,  1562. 

manager  of,  [762]. 

sale  of,  directed,  [760]. 

solvent  partner  appointed,  [768],  766,  787. 
partnership  debts,  of,  [762],  778,  787. 
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party  to  action  not  appointed  exoept  by  leaye,  776. 

and  nsnally  required  to  act  without  salaiy,  776. 

appointed,  with  altemative  in  default  of  security,  [769]. 

liberty  to,  to  propose  himself ,  [767,  768]. 
payment  and  account  by,  [806,  806],  807—809. 
pendente  lite,  appointment  of,  758,  1398. 
<<  pending  "  cause  or  matter,  appointment  in,  773. 
pension,  of,  790,  791,  796. 
personal  estate,  of,  [748]. 
personal  liability  of,  808. 
plaintiff  appointed,  [761,  762],  768,  761,  777. 
possession  given  to,  486,  801,  802. 

on  behalf  of  debenture  holders,  notwithstanding  appointment  of  liqui- 
dator, 769. 
possession  of,  is  possession  of  Court,  778. 
possession  of  part,  tenant  for  life  let  into,  758,  [816]. 
poundage  of,  disallowance  of,  807,  808. 
power  to  appoint,  778. 

under  Conyeyandng  Act,  784,  801,  808. 
premium  on  account  of  infant,  ordered  to  pay,  [1006]. 
preserration  of  property,  appointed  for,  782. 
prior  incumbrancers,  without  prejudice  to  rights  of,  [760],  784,  785,  [791, 

792]. 
Probate  Division,  appointment  by,  782,  783. 
probate  proceeding's,  appointment  of,  pending,  [767],  782,  783. 
proceeding^,  should  not  take,  without  leave  of  Court,  804. 
pro  interesse  auo,  examination  of  claimant,  461,  779. 
public  house  or  hotel,  of,  [766,  766]. 
public  undertaking,  of,  788. 

purchaser  in  possession,  appointment  of,  where,  785. 
purchaser  to  pay  deposit  to,  [884]. 
racehorses,  of,  763. 

railway,  receiver  or  manager  of,  433,  [769,  770],  789,  790,  795,  [801,  2027, 
2028],  2038. 

persons  claiming  by  paramount  title,  rights  of,  779. 
railway  rent-charges,  to  apply  money  in  paying  arrears  of,  [2028]. 
rates,  of,  790. 

rates  leviable  against  goods  in  possession  of,  803. 
real  and  personal  estate  or  assets,  of,  [748],  782,  783,  [791],  801,  802. 
recognizances  of,  776. 

inrolment  of,  777. 

putting  in  suit,  [806,  806],  808,  809. 

recital  of,  in  order,  [760,  761]. 

vacating,  777,  [806,  807,  814],  816. 
registration  of  order  appointing,  207 1* 
remedy  by,  nature  of,  782. 

remuneration  to,  776,  787,  789.    See  inf.  **  salary.'^ 
renewal  of  leasehold,  directed  to  pay  sums  advanced  for,  [800]. 
rent-charge  holders,  on  behalf  of,  779. 
rent-charges,  receiver  directed  to  pay,  [801]. 
rents  in  arrear,  to  be  paid  to,  [748],  778,  [797],  802,  803. 
repairs  by,  directions  as  to,  [799],  804. 
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TepreeentatiTeB  of,  acoount  sgainBt,  808. 

payment  by,  ordered,  [814]. 
retainer,  ezecator'B  right  of,  as  against,  778. 
retainer  of  expenaefl  by,  [800],  804,  [814]. 
reTersionary  interest  of,  795,  796. 
salaries,  liberty  to,  to  pay,  761. 
salary  of,  749,  775,  776. 

disallowanoe  of,  807,  808. 

parties  appointed  to  act  witkont,  [767,  7M],  766,  776,  787, 789,  [7W]. 

scale  allowed,  775. 
sale,  with  a  view  to,  789. 
sale,  not  allowed  to  bid  at,  341. 

salvage,  authorized  to  borrow  for  purposes  amoonting  to,  [77S]. 
seonrities  to  be  delivered  to,  [748,  751,  752]. 
security  to  be  given  by,  749,  [750,  751],  776,  777,  [808]. 

alternative  order  if  not  given,  [750]. 

amount  of,  776. 

appointment  of,  before  security  given,  [750]. 

appointment  taking  effect  from  completion  of,  777. 

bond  of  gpuarantee  society,  by,  777. 

dispensed  with  or  not  required,  [751],  776,  777,  785,  [781],  81S. 

recital  of,  in  order,  [750,  751]. 
sequestrators,  discharged  by  appointment  of,  463. 
service,  appointed  before,  774. 
settlement  funds,  of,  [768],  785. 
share  of  debtor,  of,  as  one  of  next  of  kin,  795. 
share,  on  application  of  mortgagee  of,  784. 
sheriff,  interference  by,  with  receiver,  780. 

withdrawal  of,  directions  for,  758,  780. 
ship's  freight,  of,  [772],  773,  790. 

sole  executor  or  trustee,  on  bankruptcy  or  incapacity  of,  783. 
solicitor  not  chosen  receiver,  775. 

receiving  rents  must  pay  over  to  receiver,  778. 
solicitor's  busmess,  of,  [762,  763],  787. 
solvent  partner  appointed,  [758],  766,  787. 
special  securities,  of,  requiring  special  knowledge,  775. 
steward  of  manor,  appointed  as,  [767]. 

stodk-in-tmde,  delivery  of,  to  receiver  and  manager,  [752,  764 — tW\. 
sub-manager,  receiver  and  manager  empowered  to  appoint,  [766]. 

named  in  order,  [756]. 
sureties  for,  who  may  be,  777. 

bond  of  guarantee  society  accepted,  777,  [806]. 

liabiUty  of,  808,  809. 

new,  in  place  of  deceased,  777,  [608]. 

payment  by,  ordered,  [805]. 

right  of,  to  contribution  and  indenmity,  [805],  809. 
surrender  of  lease,  directed  to  accept,  799. 
taxed  costs,  of,  [792]. 

tenants  directed  to  attorn  to,  [749,  751,  765],  784,  [791,  797,  796]. 
tenants  in  common,  on  application  of,  783. 
testator's  business,  of,  [766],  783. 

mines  and  realty,  of,  [767]. 
theatre,  of,  [760],  795. 
theatrical  property,  of,  [696]. 
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timber,  directions  to,  as  to  cutting  and  selling,  [799,  800]. 

title,  in  dispute,  now  appointed  where,  774,  782. 

tolls,  of,  [799],  772,  779,  790,  802. 

tramways  company,  in  action  by  debenture-holders  of,  [770],  788,  789,  803. 

trust  estate,  of,  [768],  786. 

misconduct,  unfitness  or  loss  of  funds  by  trustee,  in  case  of,  785. 

trustee,  appointment  of,  with  remuneration,  776. 

trustee  not  readily  dispossessed,  785. 
turnpike  toUs,  of,  772. 
undertaking  given  on  appointment  of— 

access  to  solicitor's  papers,  to  give,  [768]. 

appearance,  by  defendant  to  enter,  [759]. 

charge,  to  deal  with,  according  to  order  of  Court,  779. 

charge,  together  with,  on  money  payable,  750. 

damages,  to  abide  by  order  of  Court  as  to,  [754]. 

newspaper,  to  print,  publish,  and  edit,  791. 

not  to  act  under  order,  without  direction  of  Court,  [793]. 

not  to  act  without  leave  of  Court,  795. 

not  to  deal  with  property  except  under  direction  of  Court,  [752]. 

not  to  part  with  chattels,  753. 

not  to  proceed  to  a  sale,  [766]. 

salary,  to  act  without,  if  appointed,  [759]. 

short  notice  of  motion  to  discharge,  to  accept,  757. 

speed,  to  use,  in  appointment  of  administrator,  757. 

to  abide  by  order  of  Court,  [754],  758. 

to  be  answerable  for  receiver's  receipts,  [750,  754,  766]. 

to  g^ve  receiver  access  to  documents,  [763]. 

to  submit  to  immediate  judgment  for  execution  of  trusts,  [765]. 

to  supply  receiver  with  money,  [765] «  769. 

trustees,  by,  to  account  as  receivers,  758,  776. 
undertaking,  public,  of,  788,  790. 
unpaid  vendors,  right  of,  to  appointment  of,  787. 
urgency,  in  cases  of,  appointed  ex  parte j  774. 
vacancy  in  office  of,  filling  up,  774. 
wages,  authorized  to  pay,  761. 
West  Indian  Encumbered  Estates  Act,  under,  812 — 814. 

appointment  of  manager  without  security,  813. 

commission  and  allowances,  813,  814. 

lien  of  consignee  for  advances,  priority  of,  813,  814. 

lien  of,  when  appointed  by  owner,  814. 
will,  appointed  by,  778. 

winding-up,  appointed  in,  entitled  to  indenmity,  776. 
writ  of  assistance  to,  855,  [481],  436,  802,  2181. 
writ  of  summons,  indorsement  of,  774. 

BECIFE, 

secrot,  injunction  against  using,  [628],  635. 

BEOTTAL  IN  DEED, 
effect  of,  2375. 

RECITAL  IN  JUDGMENT  OB  ORDER, 

execution,  in  orders  by  way  of,  [427,  488-440,  447-448,  478, 474]. 
of  consents,  submissions,  undertakings,  waivers,  ftc,  163. 
Trustee  Act,  in  orders  under,  1248. 
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KECOGNIZANOE, 

damages,  for,  in  actzom  for  injonotioii,  520. 
deposit  as  security  for,  343. 
guardian,  to  be  given  by,  [992],  998. 

that  infant  shall  not  marry,  998. 

vacated,  [1006]. 
House  of  Lords,  on  appeal  to,  for  costs,  883. 
of  person  directed  to  prosecute  mtness  for  perjury,  [468],  471. 
priority  of,  over  other  debts,  1420. 
receiver,  of,  776. 

inrolment  of,  777. 

putting  in  suit,  direction  for,  [806,  806],  808,  809. 
redtal  of,  in  order,  [760,  761]. 

vacating,  777,  [806, 807,  814],  816. 
refund,  to,  [1664, 1666],  1666. 

KECONVERSION, 

infant's  realty,  of,  1025,  1654,  1565,  1875. 

EECONVEYANCE, 

of  mortgaged  property,  300,  310,  1270,  1937,  1938,  1952, 1953. 
costs  of,  300,  1952,  1953. 
jointure,  subject  to,  2074. 
when  ordered,  where  instrument  or  transaction  set  aside,  [8801,  fM\,  U(W, 
2810,  2348. 

BECOKD, 

appeal  by  person  not  a  party  to  the,  861. 

balance  due  from  receiver  is  debt  of,  809. 

inherent  jurisdiction  of  Court  to  alter,  193. 

in  one  action  not  eridenoe  in  another,  154. 

other  cause,  in,  154. 

recognizance,  of,  of  person  directed  to  prosecute,  [409]. 

reference  to,  Introd. 

RECOUPIKG, 

beneficiary  declared  liable,  [1696],  1704. 

in  administration  action,  [1676, 1676],  1677,  1678.     See  ATWmffnwmtTlg. 

income  recouped  simis  paid  to  annuitants,  [1634]. 

tenant  for  life,  by  or  to,  [1680],  1693,  1696. 

RECOVERY  OF  LAND, 
action  for,  what  is,  1480. 
amendment  at  hearing,  42. 
appearance  in  action  for,  23. 
discovery  in  action  for,  62,  67. 

entry  of  judgment,  in  default  of  appearance  or  pleadin^^,  [170].  173. 
foreclosure  action,  joinder  of,  1480,  1901,  1996. 
interlocutory  injunction,  claim  for,  as  substitute  for  damages,  3^ 
joinder  of  other  claims  with  daim  for,  [2],  3,  1480,  1874. 
judgment  or  order  for,  how  enforced,  422,  436,  437. 
partition  action  not  action  for,  1874. 

RECREATION, 

injunction  against  trespass  under  colour  of  right  of,  561. 
right  of,  acquisition  of,  597,  602. 

Vol.  /.  indt  with  p,  884 ;  Vol.  11.  ¥nih  p.  ISM. 
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RBOTIFIOATION  OF  DEED  OP   SETTLEMENT,  [1708—1718],   1714, 
[8800—2808],  2803—2307.    See  Hibiazb  ;  SBrrLEXSNT. 
estoppel,  defeated  by,  HO. 
oral  evidenoe  required  in  action  for,  103. 
ahort  canfle,  action  for,  not  heard  as,  182. 

BBCnFIOATION  OP  JUDGMENT  OR  ORDER,  191—193. 

REOTOR, 

payment  of  diTidends  to,  [814]. 
waste  by,  666. 

REDEMPTION.    AndteeFosBaxasuBx;  MoBTaias;  Mobtojuikb. 
aoconnts  in  action  for,  [1826—1888],  1976,  [8077]. 
adminiBtration  action,  in,  equity  of  redemption  settled,  [1545]. 
administrator,  by,  1646. 

allowanoes  to  mortgagee  in  action  for,  1976 — 1979. 
alternative  claim  for,  in  action  to  set  aside  mortgage,  1930. 
aminity,  of,  [2116,  2117],  2119,  2120. 
appointment  of  person  to  convey  for  estate  of  mortgagee  who  cannot  be 

found,  [1889]. 
assignee,  by,  1936. 

assignment  of  equity  of  redemption,  after,  1931. 
building  societies,  redemption  by  members  of,  [8121,  2128,  8184],  2128. 
ohatteU,  of,  [1827,  1888]. 
clog  on  equity  of  redemption,  1930,  1931. 
oommission,  right  to  charge,  1111,  1931,  1970,  1977,  1978. 
committee,  by,  1986. 
compound  interest,  right  to,  1944,  1946. 

consolidation,  of  mortgage  subject  to  right  of,  [2084],  2085,  2086. 
copyholds,  of,  1938,  [1862]. 
costs  in  actions  for,  [1828],  1948—1961. 

against  mortgagee,  resisting,  or  overpaid,  1949. 
after  tender,  1950. 
loss  of  tiUe-deeds,  1960. 
creditors,  by,  1986. 

Crown,  by,  on  forfeiture  and  escheat,  1910,  1936. 
debenture  holders,  by,  1936. 
defence  to  action  for,  1930. 
defendant  declining,  [1888]. 

derivative  mortgagee,  by  and  against,  [2078—2081].    See  MaBTCUOB. 
deterioration,  inquiry  as  to,  [I860], 
devisee,  by,  in  administration  action,  [1545],  1646. 
discovery  in  action  for,  66,  77,  78. 
dismissal  of  action  for,  1982,  1984,  [1888],  1996,  [1888,  2081]. 

equivalent  to  foreclosure,  1996. 
dowress,  by,  1936. 

enlarging  time  for,  [1884—1886],  1987,  1988. 
equities  between  parties  entitied  to,  carried  out,  [2076]. 
equity  of  redemption  settied,  [2074,  2075]. 
fraud,  loss  of  right  by,  4  &  6  Will.  III.  &  M.,  c.  16.  .1932. 
freeholds  and  copyholds  separately  mortgaged,  of,  [1828]. 
gavelkind  or  borough  English  lands,  of,  1936. 
goods  pledged,  of,  [1888],  2000. 
guardian  or  committee,  by,  1936. 
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fiEDEMPnON-HWft/ifiuevi 
heir,  bj,  1936. 

impeaohmeni  of  seonrity,  in  addon  for,  1930. 
infant,  on  behalf  of,  1919. 

inquiry  as  to  mortgaged  ohattds  remaining  in  specie,  [2000]. 
interest  on  mortgage  debt,  payment  of,  1942 — 1945.    8te  IzrrBBBn. 

arrears  of,  1946,  1947. 
joint  tenants,  by,  1936. 
jointress,  by,  1936. 

judgment  creditor,  by,  1933,  1936,  2073. 
land  tax,  of,  by  mortgagee,  [1960],  1977.    And  tee  Lahd  Tax. 
leaseholds,  of,  where  several  defendants,  [1896,  1965]. 
legal  estate  outstanding,  leaseholds,  [1982]. 
legal  personal  representatiye,  by,  1936. 
legatees  of  mortgagor,  by,  1936. 
lien,  enforcement  of,  2052,  2053,  [2054]. 
Limitations,  Statutes  of,  effect  of,  1939—1947. 
lost  deeds,  inquiry  and  indemnity  in  respect  of,  [2285,  2286],  2298. 
married  woman,  action  by,  922. 
mortgagee  administrator  of  mortgagor,  where,  [1545]. 

possession,  in,  rights  and  liabilities  of,  1970 — 1972.    And  tm 

(UQBS. 

mortgagor,  by,  when  sued  on  covenant,  1931. 

occupation  rent  directed  to  be  charged,  [1959],  1973.  See  Oooopmofs  Rnr. 

offer  to  redeem,  1930. 

one  time  for,  where  several  inoombranoers,  [1888,  1965,  20S2]. 

overpayment  of  mortgagee,  in  case  of,  1949,  1950,  [1950],  1975,  [1888, 

2122]. 
partial  interest,  by  person  having,  1983,  1936,  [2044,  2077]. 
parties  to  action  for,  1932,  1933,  1982,  1983,  2082. 
partner  having  right  of  pre-emption,  by,  1933. 
partners,  by,  of  mortgage  of  shore  of  co-partner,  [2044]. 
patron  of  living,  by,  1933. 
payment  of  sum  into  Court  on,  [1826]. 
personal  judgment,  right  to  transfer  of,  as  security,  1905. 
persons  entitled  to  redeem,  1935 — 1937. 

persons  not  represented  at  hearing,  without  prejudioe  to  rights  of,  [SDtf]. 
plaintiff  in  creditor's  action,  by,  1546. 
pleading  and  procedure  in  action  for,  1930,  1995. 
pledge,  of,  [1989],  2000,  2001. 
policy,  of,  2000. 

possession  by  deceased  mortgagee,  inquiry  as  to,  [1969  ]. 
production  of  documents  in  action  for,  78. 
puisne  incumbrancer,  by,  interest  on  interest  not  allowed,  1942 . 
purchaser,  by,  1931. 
receiver,  appointment  of,  in  action  for,  784,  785. 

at  instance  of  puisne  incumbrancer,  784,  785. 
remainderman,  by,  1933,  1937,  [2075]. 
representative  parties  in  action  for,  1933 — 1935. 
rests,  account  when  taken  with,  [1956],  1957,  1975,  1976. 
light  of,  generally,  1929  et  seq, 

must  be  dearly  shown,  1930. 
sale  in  lieu  of,  [887],  339,  [1917]. 
sale  restrained  in  action  for,  [788] . 
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BEDEMPnON— ^oM/tiiutfcf. 

sale  under  power,  redemption  after,  1931. 

seoond  mortgage,  against,  1931. 

sequestrators,  by,  1937. 

setting  aside  deed  in  action  for,  1930. 

settled  property,  redemption  by  purchaser  of,  where  settlement  set  aside, 

[1706]. 
sereral  defendants,  by,  [1S96,  1965]. 
ship,  allowances  in  action  for  redemption  of,  1978,  1979. 
stipnlation  postponing  right  of,  1907. 
stock  mortgage,  of,  [1998],  2000,  2003. 
subsequent  mortgagees,  by,  1932,  1937,  1983,  1984,  1988. 
successive  foreclosures  and  redemptions,  [1979 — 1988],  1983,  1984. 
surety,  by,  1933,  1937,  2167. 
taddog  arrears  of  interest  on,  1946. 
taxation  of  costs  of  action  for,  with  set-off  of  part,  [949]. 
tenant  by  the  curtesy,  by,  1937,  [9976]. 
tenant  for  life,  by,  1933,  1937. 

of  property  subject  to  charges,  [9074],  2075. 
tenant  for  years,  by,  1937. 
tenant  in  common,  by,  1937. 
tenant  in  tail,  by,  1937. 
tender,  judgment  after,  [1986,  1968]. 

unconditional,  declared  to  be,  [1968]. 
term,  of  mortgage  for,  1937. 
time  for,  1980,  [1965],  2001. 

not  enlarged  as  a  general  rule,  1987. 
title-deeds,  right  to,  1947,  1948.     And  see  Fobbolosubb. 

deposited  in  Court  for  parties  interested,  [8076]. 

loss  of,  relief  in  respect  of,  [8895,  8896],  2298. 
trust  to  stand  chargfed,  conyeyanoe  upon,  1907. 
Trustee  Act,  equitable  mortgagee,  vesting  lands  in,  after  default  under 

judgment,  [1870]. 
trustee  in  bankruptcyy  by,  1937. 
trustee,  representation  of  ct,  q,  t,,  by,  1935. 
unconscionable  bargain,  action  to  set  aside,  treated  as  redemption  aotion, 

2344. 
volunteers,  by,  1937. 
Welsh  mortgage,  of,  2135. 

BEDUCnON  OF  CAPITAL  (80  &  31  V.  o.  131,  ss.  9—20;  40  ft  41  V.  o.  26), 
2488—2501. 
advertisements  required  on  applications  for,  2498,  2499. 
dispensed  with,  when,  2498,  2499. 
of  notice  of  registration  of  order,  2601. 
cancelling  unissued  shares,  powers  of  company  as  to,  2601. 
capital  lost,  or  unrepresented  by  available  assets,  by  reducing  or  writing 

off,  2497—2499. 
Court  having  jurisdiction  as  to,  2600. 
oreditorB,  right  of,  to  object  to,  2497,  2499. 
advertisement  of  notice  of  list  of,  2499. 
costs  of  appearance  of,  2499. 
list  of,  to  be  verified  by  affidavit,  2499. 
extinguishment  of  surrendered  shares,  by,  2497* 

Seferenoei  to  the  Forme  are  printed  thus  [456]. 
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EEDUCTIOlJ  OF  CAVTTAI^—cantinuecl. 
hearing  of  petitioxi  for,  2499. 

inquiry  as  to  creditors,  notice  of  presentation  of  petition,  QMM]- 
minute  set  forth  in  schedule  to  order,  2490. 

forms  of,  [2480-2^3]. 
order  confirming  reduction  where  notice  to  creditors  giTen,  and  liifc  of 
creditors  settled,  [84S8]. 

preliminary  order  dispensing  with  list  of  creditors^  [2489]. 
order  confirming  special  resolution,  after  preliminary  order,  [8489]. 
partial,  whether  legitimate,  2496. 
payment  of  fund  into  Court  to  secure  objecting  creditors,  [9483]. 

with  liberty  to  apply  when  debentures  paid  off,  [9494]. 
powers  of  company  to  reduce  capital,  2495,  2496. 
preference  shareholders,  as  affecting,  2495,  2496. 
purchase  of  shares  by  company  itself,  by  means  of,  2495. 
reg^istration  of  order  confinmng  reduction,  2500. 
words  **  and  Reduced,'*  addition  of,  to  name  of  company,  2497. 

dispensed  with,  when,  2498. 

period  for  retaining,  2496,  2497. 

SEEDS 

and  sedges,  injunction  against  cutting,  [559]. 

EE-ENTBY, 

forfeiture  of  lease  under  proviso  for,  2371 — 2374. 

BEFEBEE,  OFFICIAL,  Chap.  XXYL,  section  2.  .415— 420. 
account,  question  of ,  referred  to,  402,  416,  1357. 
accounts  and  inquiries,  how  taken  by,  419. 
amendment,  power  of,  to  order,  418. 
appeal  from  order  of  reference,  417. 

on  motion  to  vary  report,  864. 
from  order  on  application  for  a  new  trial  before,  416. 
appointment,  duties,  and  powers  of,  415 — 420. 

has  no  power  to  commit,  416. 
authority  of,  417. 

claims  in  administration  action  refenred  to,  [401,  408],  419. 
costs,  discretion  as  to,  420. 
discorery  before,  418. 
eyidence  before,  subpcsna  to  give,  417. 
judgment  after  report  of,  [169,  409]. 
after  trial  before,  [402],  419. 
set  aside,  [403],  419. 
trial  of  issue  before,  419. 
entry  of,  power  of  referee  to  direct,  419. 

by  registrars  in  Chancery  Diyision,  418. 
life  assurance  company,  reference  as  to  reduction  of  contracts  of,  [4l083- 
nvisance,  reference  as  to,  when  referee  reports  that  no  nuisanoe 

420. 
order  by,  for  accounts  to  be  brought  in^  [408]. 
order  for  trial  before,  [408]. 

after  report  of,  [169]. 
production  of  docoments  before,  418. 
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BEFEREE,  OFFIGIAL-<oii«t«ifiAf. 

nferenoe  to,  for  inqnirj  and  report,  [401],  416 — 417. 

hy  rotation,  417. 

different  modes  of,  416. 

in  what  oaaes,  416. 

without  conaent,  when  prolong^  examination  of  doonmentB  Teqnized, 
&o.,  416. 
or  matters  of  aooonnt  are  in  dispute,  416. 
report  of,  416,  418,  419. 

adopting  or  yarjring,  416,  419. 

further  order  after,  [408]. 

remitting  for  rehearing,  [404],  419. 
special  case,  power  to  state,  418. 
BobmiBsion  of  questions,  &c.  to  Court,  418. 
transfer  from  one  referee  to  another,  417. 
trial  of  action  before,  [40S],  415,  416. 

similar  to  trials  in  Court,  417. 

time  for,  sitting  de  die  in  diem,  417. 
▼lew,  power  of,  to  haye,  417. 
witnesses  before,  attendance  and  examination  of,  417,  418. 

BEFEREE,  SPECIAL, 

architect  or  surveyor,  reference  to,  401,  402, 567,  [568],  570,  [605],  607,  615. 

judgment  on  report  of,  [169,  403],  419. 

Life  Assurance  Companies  Act,  under,  [408]. 

n^ligence,  not  liable  for,  if  acting  bimdjlde,  413. 

order  for  trial  before,  [408]. 

reference  to,  for  inquiry  and  report,  [401],  415—417. 

as  to  matter  of  account,  416. 

as  to  nuisance,  615. 

as  to  scientific  question,  416. 

as  to  separation,  &c.  of  mines,  577. 

mode  of,  415. 
remuneration  of,  420. 

BEFERENCE  TO  RECORD,  Intiod. 

REFERENCE  TO  REGISTRARS*  BOOKS,  Introd. 

BEFBESHERS,  304,  305. 

BEFBESHMENT  BOOH, 

agreement  aa  to  occupation  of,  2275. 

BEFUNBINa, 

direotors,  by,  personally,  when  ordered,  715. 
duty,  amount  of  unpaid,  241. 
legatee  under  will  of  defaulting  trustee,  by,  1175. 
legatees,  by,  [1657—1660],  1661,  1662. 

in  favour  of,  [1650],  1662,  1668. 
numey  obtained  by  fraud  or  misrepresentation,  [2808,  2800,  2814],  2317. 
next  of  kin,  in  favour  of,  1662. 

security  for,  if  title  dispkced,  878,  879,  937,  [1654,  1655],  1656,  1657. 
solicitor,  by,  jurisdiction  to  order,  1076. 
solicitor,  by,  of  sums  improperly  accepted,  278. 
tanaat  for  life,  by,  1142,  1157,  1693. 

SefireHCM  U  the  Forms  are  printed  thm  [466]. 
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BEFIJSAL, 

admission,  to  make,  oosts  ooeasJoned  hj,  168,  164. 

appeal  from,  864,  865,  866,  871. 

injnnotioii,  of,  with  inquiiy  as  to  damages,  [W7]. 

motion  of,  [947,  891]. 

spedal  case,  to  answer,  [865]. 

trustee,  by,  to  aooonnt  or  oonvey,  1176, 1176.    See  Tbobebi  ;  ^EonB  AoB* 

SEGISTEB, 

mortgages  of  company,  of,  orders  as  to,  [689,  706]. 
parochial,  ftc.,  extracts  from,  155. 

BEGISTRAB, 

amendment  by,  208. 

certifioate  by,  as  to  special  allowance  of  costs,  299. 

dnties  of,  as  to  entering  evidence,  151,  152. 

judgment,  &c.,  drawing  up,  passing,  and  enteiing  by,  187—191. 

Probate  Division,  in,  322. 
money  orders  to  be  drawn  up  by,  207,  208. 
petitions  of  course,  orders  on,  drawn  up  by,  without  direoi  applinarinn  tD 

Judge,  387. 
undertaking  by  signing  registrar's  book,  522. 

BEGISTEAB  OF  SOLICITOBS,  1114. 

BEGISTRABS'  BOOKS  (Beg.  Lib.), 

dates  of,  before  and  since  1860,  Litrod. 
references  to,  Introd. 

BEGISTRATIOK, 
annuities,  of,  2101. 

"assurance,"  or  '*  memorandum  of  charge,"  of,  2110. 
bm  of  sale,  of,  2012—2015,  2017. 
companies,  of,  with  similar  names,  638. 
copyright,  of,  675,  676. 

declaration  as  to  right  consequent  on,  [9008,  9007]. 
deed  of  arrangement,  of,  [9100]. 
effect  of,  as  notice,  2111. 
equitable  mortgage,  of,  priority  by,  2110. 

extracts  from  register  of  births,  ftc.,  form  of  entering,  in  orders,  [140]. 
judgments,  of,  186. 
land  charge,  of,  [9100,  9101]. 

Land  Charges  Registration  and  Searches  Act,  1888,  under,  2109,  2110. 
Land  Transfer  Acts,  1875  and  1897,  under,  1919,  [9006,  9007]. 
lien  of  vendor,  as  affecting,  2060. 
lii  pendens,  of,  [9007,  9008,  9000].    See  Lis  FBrnsn. 
mortgage,  of,  under  Companies  Acts,  2084,  2035. 
under  local  Registry  Acts,  2109—2111. 
under  Mortgage  Debenture  Acts,  2041. 
patent,  of,  at  Patent  Ofdce,  2382.    See  Patkht. 
priority  how  affected  by,  2102,  2109—2111. 
rectification  of,  orders  for,  [9006,  9007]. 
sequestration,  of  writ  of,  463. 
tarade  marks,  of,  631,  635,  2390—2407.    See  Tbasb  Mutx. 
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KBaiSTBATION— ^oM^MNMi. 
transfer  of  ahares,  of,  2361. 

damages  in  case  of  refufial  of,  2310. 
yaoation  of,  [9007— SlOl]. 

declaration  as  to,  [9007]. 
writs  and  orders  a£Pecting  land,  of,  [9100]. 

REHEARINa.    Sm  Affbal. 
appeal  to  be  by  way  of,  853. 

BEIMBUBSEMENT, 

right  of  trustee  to,  1125,  1130,  1171,  1172. 

EE-INVESTMENT, 

oharitj  money,  of,  1327. 

Lands  Clauses  Act,  nnder,  2429 — 2442.    Se$  Laitdb  Claxtbbb  Act. 

Settled  Land  Acts,  under,  1842.    See  Sbttlkd  Labs  Aoxb. 

RELATOR, 

costs  of,  257,  [1989, 1990],  1306,  1307. 

RELEASE, 

aoconnt  <<  notwithstanding,"  1386. 

alleged  promise  of  marriage,  from,  enforoement  of  agxeement  on,  2209. 

dient,  by,  to  solicitor  set  aside,  [9840]. 

co-surety,  of,  effect  of ,  2150.  ' 

debt,  of,  voluntary,  effect  of,  1422. 

directed  in  case  of  election  to  take  under  will,  [1091]. 

established  with  leave  to  surcharge  and  falsify  aooount,  [1880]. 

general  words  in,  effect  of,  1384,  1385. 

infant,  by,  to  trustees,  after  majority,  1009. 

mistake,  set  aside  in  case  of,  2304. 

plea  of,  1383. 

power,  of,  1746. 

set  aside  before  account  opened,  1385. 

stamp  on,  162. 

surety,  of,  2151—2156.    See  Subett. 

trustee,  when  entitled  to,  1523,  1528,  1529. 

with  insufficient  knowledge,  effM  of,  1384. 

BBLIGIOUS   EDUCATION,   1000,    1001,    [1088,   1089],   1044—1046.     See 
Infamt. 

BELIGIOUS  PURPOSES, 
gifts  for,  1342. 

BEHAINDERMAN.    See  Tbvamt  fob  Lifi. 

BEMOTENESS, 

appointment  when  void  for,  1608. 

charitable  gift,  of,  1342. 

direction  to  lease  to  kindred  for  ever,  1825. 

directions  void  for,  modified,  under  executory  trust,  1723,  1726. 

election,  where  gift  by  will  is  void  for,  1592. 

legacy  declared  void  for,  [1687, 1698]. 

power  of  sale  when  void  on  ground  of,  1607. 

religion,  forfeiture  on  change  of,  1747. 


lUfereneee  to  the  F&rm  are  printed  thut  [400]. 
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BEMOTENESS— Mn^iniM;. 

restramt  on  aataoipation  when  Toid  for,  91 1« 
vesttictiye  ooyenant  as  to  user  of  land,  not  void  for,  641. 
Testing  order  where  prior  limitation  declared  void  far,  12S9. 
what  gifts  are  Toid  for,  [1597,  16M],  1607,  1608. 

REMOVAL, 

action,  of,  from  District  Registry,  177,  [827],  829,  836.    See 
Cause  ob  Mattsb. 

from  Coonty  Court,  [840^,  8i3,  844. 

from  Mayor*B  Court,  [887,  888],  842. 

to  County  Court,  [889],  842,  843. 
guardian,  of,  991,  [998,  994],  998,  1001,  [1088]. 
infant,  of,  out  of  jurisdiction,  965,  [1088],  1040,  1044,  1046,  1047. 
judicial  trustee,  of,  1279,  1280. 
next  friend,  of,  971,  976,  977. 

restraint  on  anticipation,  of,  [906—908],  911.    See  MABRrin)  Woauv. 
trustee,  of,  1208,  1224, 1278.     iS^TBUSTKB. 

charity,  of,  [1808],  1319,  1326.    See  Chabitt. 

RENEWABLE  LEASEHOLDS.    See  Sbttlexxht  ;  Tbstabt  iob  Lm. 
account  ag^ainst  trustee  taking  renewal  in  own  name,  1163. 
allowance  to  mortgagees  for  renewal  of  lease,  1958. 
application  of  purchase-money  of,  2451. 
duty  of  trustees  to  convert,  1151. 
foreclosure  of,  1958,  1977. 

infant,  renewal  of  lease  by,  or  for,  [1089,  1080],  1032,  1033. 
inquiry  as  to,  [1766,  1778—1776]. 
mortgage  of,  1908,  1909,  1958. 
mortgagor,  renewal  of  lease  by,  1908,  1909. 
renewal  of  leases,  orders,  ftc.  as  to,  [1766,  1778],  1774,  1775. 
renewed  lease  declared  to  be  assets  of  partnership,  [8169]. 

RENEWAL  OF  WRIT,  [1],  2. 

RENT, 

abatement  of,  in  action  as  to  lease,  [8800,  8874],  2278. 

account  of,  in  administration  action,  1429,  [1466,  1467,  1409],  1480,  [1618]. 

in  foreclosure  action,  [1896,  1966,  1967],  1966,  1970,  [8048,  8181]. 
with  rests,  [1966],  1975,  1976. 

in  partition  action,  [1867,  1860],  1880,  1881,  [1880,  1887]. 

in  specific  performance  action,  [8887,  8848,  8840],  2260,  2261. 

where  deed  set  aside,  2306. 
apportionment  of ,  1768,  1769.     iS:^  Appobtiobxemt. 
arrears  of,  gift  of,  to  charity,  1347. 

no  priority  over  simple  contract  debts,  1421. 

receiver  entitied  to,  778,  [797],  803. 
distress  for,  by  mortgagee,  1908,  1967,  1968. 

by  mortgagor,  1968,  1969. 
inquiry  as  to  receipt  of,  [1469]. 
mortgagee,  no  allowance  to,  for  receiving,  1977* 
occupation,   [1666,  1966,    1969],    1973,   1976,   1977,   1978,  [8170].      Set 

OocuPAXiov  Rent. 
past,  mortgagee  not  entitled  to  account  of,  1970. 
payment  of,  in  advance  to  mortgagor,  1968. 
receipt  of  rents  by  equitable  mortgagee  in  possession,  1942,  [8043]. 
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z6oel?er,  action  by,  for,  [798]. 

allowanoe  to,  for  coUeoting,  776. 

distreflB  for  rent  by,  [797],  808,  804.. 

receipt  of  rents  by,  protected,  780. 

rents  ordered  to  be  paid  to,  [749],  778,  [797],  802,  803. 
light  to,  barred  by  acquiescence,  1489. 
nndisposed-of,  destination  of,  1480. 

BENT-CHABGE,  2116—2120. 
aotian  in  respect  of,  2120. 

bonndaries  ascertained  in  action  by  g^rantee,  1893,  1894. 
creation  of,  under  Settled  Land  Acts,  1833. 
glebe  lands,  charge  on,  by  Indosnre  CommiiwoTierB,  enforoed  by  sale, 

[8118],  2120. 
inquiry  as  to  persons  entitled  to,  [9088,  8089]. 
kept  on  foot,  [8868]. 
partition  of,  1873. 

subject  to,  [1886]. 
powers  of  holder  of,  under  Oonveyancing  Act,  2120. 
railways,  of,  declaration  of  priority,  [8088]. 
receiver  appointed  on  behalf  of  holders  of,  779. 
receiver  ordered  to  jMiy,  [801]. 

redemption  of,  by  transfer  of  Qovemment  stock,  1639. 
release  of,  2120. 

sale,  arrears  raised  by,  1638,  1640,  [8117]. 
terminable,  discharge  of,  under  Settled  Land  Acts,  1842,  1843. 
tithes,  in  Ueu  of,  2120. 

vesting  order  as  to,  1249. 
waste  by  terre-tenant,  remedy  for,  552,  1966. 

BENTS  AND  PROFITS.    See  Bent. 

account  of,  in  creditor*s  action,  when  directed,  1429. 
annuity  out  of,  [1688]. 

direction  for  payment  out  of,  charges  corpus,  1424. 
mesne,  when  resorted  to  in  creditor's  action,  1429. 

KENUNCIATION, 
stamp  on,  162. 
executor,  by,  1130,  1399,  1417. 

BEPAIBS, 

account  of  sums  expended  for,  [1907,  1959],  1978. 

allowances  for,  to  mortgagees,  1953,  1954,  [1957,  1959,  1960],  1978. 

partition  action,  in,  [1860],  1880,  [1887]. 

to  tenant  for  life,  1765,  1766. 
expenditure  by  trustees  or  tenant  for  Ufe  for,  allowed,  1174,  [1178,  1179], 

1184,  1765,  1766. 
infant's  estate,  on,  expenditure  for,  1011,  1017, 1025,  1026,  1184. 
inquiry  as  to,  proper  to  be  done,  [1755],  1765. 
investment  in,  under  Lands  Clauses  Consolidation  Act,  2441,  2442. 
neglect  of,  by  tenant  for  Ufe,  1433. 
receiver,  by,  directions  as  to,  [799],  804. 

BEPLACEMENT, 

stock,  of,  by  trustee,  [1188,  1148],  1149,  1150. 
where  transfer  forged,  [8808]. 

Se/erenees  to  the  Forme  are  printed  thus  [456]. 
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KEPLr, 

leaTO  to  plead  SQbaeqiieiitly  to,  [86],  38. 

REPORTS, 

Admimltj,  to,  priTileged  in  actions  for  damage  by  oollydfln,  94. 
improper  or  unfair,  of  legal  proceedings,  injunction  against,  [618],  681. 
law,  copyright  in,  681. 

medical  officer  of  insurance  company,  of,  disooYeiy  as  to,  93. 
referees,  of,  416,  418,  419.    See  Refebsb. 
orders  after,  [188]. 

REPRESENTATION, 

building  society,  of  classes  of  members  of,  [8194]. 

eeitui  que  truet^  of,  by  trustee,  1139,  1481. 

class,  of,  by  solicitor,  1518,  1519. 

foreclosure  action,  of  parties  to,  1933,  1934,  1936. 

numerous  parties,  of,  practice  as  to,  119,  [180],  1481,  1483, 1572. 

order  for,  against  will  of  defendants  autborized  to  defend  on  behalf  of  daa, 

121. 
shareholders,  of,  suing  in  respect  of  acts  ultra  viret^  710,  711. 
trade  union,  of  classes  of  members  of,  [8184]. 

REPRESENTATIVE.    S^Exboutob;  Lboal  Pebsovai.  REPBanomsn. 
accounting  jMirty,  of,  continuing  proceeding^  against,  [114]. 
action,  appeal  in,  121,  861. 

administration  action,  necessary  party  to,  1416,  1481 — 1483. 
appointing  and  dispensing  with  repreeentatives  of  persona  and  oliwwi,  [111 
180J,  121—123. 
practice  as  to,  121 — 123. 
case,  order  to  try,  [888],  837,  861. 
patentee,  of,  grant  to,  2377,  2379. 
payment  to,  [880]. 

receiver,  of,  account  ag^ainst,  808,  [814]. 
solicitor,  of,  taxation  by  or  against,  [898—886]. 
taxation  by  or  against,  [888 — ^885]. 

REPUDIATION,  . 

of  contract  or  suit  by  infant  on  coming  of  age,  [074],  976,  982,  988,  989. 

REQUEST, 

inquiry  on  special,  [8140]. 

judicial  trustee,  by,  for  directions  of  Court,  1278,  1282. 

lodgment  of  funds,  as  to,  210. 

sale,  for,  in  partitiou  action,  936. 

REQUISITIONS  ON  TITLE,  2237,  [8884].    See  Venboe  isd  PubohaSb. 

RE-SALE,  [857],  358,  360,  1727,  [8808]. 

RESCISSION  OF  CONTRACT,  [858,  8180],  2161,  2166,  2233,  2266,  [SW^ 
2289,  2318,  2319,  2324. 
mistake,  on  ground  of,  2290,  2300,  2304. 

RESERVATION, 

costs,  of,  specially,  [849],  252,  521. 
costs  of  further  consideration,  of,  184,  864. 
minerals,  of,  580,  681. 
surety,  of  rights  against,  2165. 
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KESEBVED  BIDDINa,  [888],  340. 

EE-SETTLEMENT, 

snooeaaiaiL  duty,  242,  243. 

BESIDENGE, 

condition  as  to,  1726,  1820,  1822. 

infant,  of,  order  as  to  place  of,  [994,  1088—1088,  1040,  1041]. 

trnsteea  to  keep  up,  for  widow  electing  to  take  bj  will,  [1647]. 

BESIDUE.    And  sse  AsxnnsTBATiON. 

apportionment  of,  where  assets  insufficient,  [1450,  1451]. 
costs  out  of,  1613—1615. 
description  of,  in  schedule,  229. 
distribution  of,  [1489—1501]. 
executor,  right  of,  to  take  beneficiallj,  1604,  1605. 
gift  of,  failing,  goes  to  next  of  kin,  1676. 
inquiry  as  to  particulars  composing,  [1471]. 
lapsed  share  of,  1616,  1676. 
legacy  falling  into,  [1600]. 
legatee  of,  appeal  by,  as  to  costs,  866. 
refunding,  [1657—1600],  1661,  1662. 
right  of,  to  attend  accounts,  1483. 
mixed,  1615,  1616. 

parties  to  administration  action,  1480. 
payment  of  costs  out  of,  1512 — 1516,  1676. 
share  of,  adeemed  by  portion,  1738. 
tenant  for  life  of,  [1678—1686],  1687—1693. 
transfer  of,  in  proportionate  parts,  [819]. 

RES  JUDICATA,  139,  140. 

BESPONDENT, 

default  of  appearance  by,  on  appeal,  869. 
petition,  to,  to  be  named,  388. 

RESTITUTION  OF  CONJUGAL  RIGHTS,  970. 

RESTRAINING  ORDER.    See  Isjxnxcnon. 
stock  or  shares,  as  to,  [789],  730,  731,  [1811]. 

RESTRAINT  OF  TRADE, 

area  and  time,  distinction,  between  restraints  as  to,  588. 

goodwill,  covenant  on  transfer  of,  538. 

injunctions  to  enforce  contracts  in,  [680 — 584],  637,  638. 

must  be  reasonable,  637,  638. 

stipulations  as  to,  construed  striotiy,  537. 

RESTRAINT  ON  ANTICIPATION,  [906—908],  909—911.    See  Masbsxd 
WoxAir. 

RESTRICmVE  COVENANT, 
annexation  of,  to  land,  541. 
enforcement  of,  by  injimction,  [58(^—584],  539—642. 

in  case  of  building  scheme,  540. 
sale  of  surplus  lands  subject  to,  720. 
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BESTS, 

aooonnt  wiUi,  [1190,  1100],  1166,  [19M],  1957,  1975,  1976. 
rents,  aooonnt  of,  with,  [1956],  1957,  1975,  1976. 

RESULTINa  TBUST,  1165,  1700,  1739,  1740.    See  Tedr. 

KETAIKEB, 

administrator,  by,  of  own  debt,  1629 — 1530. 

connsePs,  302. 

exeoator,  by,  of  own  debt,  1629 — 1632.    And  »ee  Ezbodtob. 

bankmptej,  transfer  of  admmistration  to,  groonds  for  and  eieok  el, 

828,  1463,  1464. 
debts  capable  of  being  retained,  1630,  1631. 
judgment  or  order,  effect  of,  778,  1530. 
no  right  of  retainer  of  legacy,  1532. 
partner,  by,  suryiying,  of  partnership  assets,  2190. 
receiyer,  how  affected  by  appointment  of,  778,  1530. 
right  of,  \b29  et  seq. 

none  against  receiyer,  778. 
heir  or  deyisee,  by,  1533. 
receiyer,  by,  of  expenses,  [600],  804,  [614]. 
solicitor,  of,  271,  274,  1075,  1076.    See  SoLionoB. 
tmstee,  by,  of  claim  or  debt  against  eett¥i  que  trmt,  1152,  1153. 
of  costs,  &c.,  [1813,  1708,  1711]. 

RETAININa  FEE, 
allowance  of,  305. 

BE-TBANSFEB, 

of  action  to  County  Ck>urt,  835,  [839]. 

BETUBN  OF  WBIT, 

enforcement  of,  [446],  448. 

BEVEBSION, 

equitable  mortgage  of,  [2064]. 

inalienable  character  of,  934,  960. 

infant,  of,  expenditure  out  of,  977,  1010. 

married  woman,  of,  disposition  of,  934,  936. 

mortgage  for  term,  of,  direction  to  reconyey,  [1901]. 

purchase  of,  with  leaye  or  sanction  of  Court,  [1789],  1781,  1842. 

receiyer  of,  795,  796. 

sale  of,  time  of  the  essence,  2224. 

Sales  of  Beyersion  Act  (31  V.  c.  4),  2343,  2344. 

settlement  of,  enforcement  of  agreement  for,  1698,  1701. 

succession  duty  in  respect  of,  241,  243,  363. 

trustee  or  executor  when  bound  to  conyert,  1151. 

yaluation  of,  as  between  tenant  for  life  and  reyersioner,  1692. 

wife,  of,  effect  of  protection  order  on,  [929].    See  Mabbtw)  Woacav. 

effect  of  judicial  separation  on,  [966],  967. 

mortgage  of,  1947. 

separate  property,  when,  916. 

BEVEBSIONEB, 

enforcement  of  coyenant  at  suit  of,  540. 
unconscionable  bargain  with,  2343,  2344. 


Vol.  Z.  ende  tcUhp,  884 ;   Voi.  IL  iPithp,  1894. 
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KBVIBW, 

jnrifldiction  to  allow  prooeedings  by  way  of,  868. 

Master's  certifioate,  of,  330. 

of  taxation,  [295,  286],  297  et  seq. 

EEVrVTNG  OB  OARKYINa  ON  PROCEEDINGS,  [118—115],  116—119. 
See  Chakob  op  Intkbbst  ov  Pasties. 
appeal,  for  parpose  of,  118. 
costs  onlj,  for,  316. 
petition,  389. 
practice  as  to,  before  Jadicatore  Acts,  simplified  by  new  mles,  116. 

new  practice,  116 — 119. 
prooeedings  abating  after  taxation,  [294]. 

REVOCATION, 

power  of,  absence  of,  in  yoliintary  settlement,  1704,  1707. 

REVOCATION  OF  PATENT,  2386—2389.     See  Patkht. 

RIFLE  RANGE, 

injunction  against  use  of,  [608],  613. 

RIGHT  OF  COMMON,  [598—600],  600—602.    See  Cotodvaslk  Riaan. 

RIGHT  OF  WATER,  [593,  595],  696,  697.    See  Watbb. 

RIGHT  OF  WAY, 

injonction  as  to,  [585—588],  688,  691.    See  Wat. 

RIGHT  (PETITION  OF),  396—398.    See  Pkextion  ov  RiaBT. 

RIPARIAN  OWNERS, 

rights  of,  against  waterworks  company,  713. 

injonctions  to  enforce,  [593,  595],  696,  697. 

RIVER, 

diversion  of,  by  railway  company,  restrained,  712. 
pollution  of,  injunctions  against,  [615 — ^618],  619 — 622. 
rights  in,  enforoed  by  injonction,  [598,  595],  696,  697. 

BOAD, 

declaration  as  to  right  to  divert,  700. 
injunction  against  obstructing,  [587],  700,  712. 
inquiry  as  to  repair  of,  [1755]. 

BOLLING  STOCK,  433,  717,  789,  770.    See  Railway  Coxpant. 

BOLLS, 

striking  solicitor  off,  [1112,  1118],  1114>-ni7. 

BOMAN  CATHOLIC, 

charities,  1294,  1304,  1306. 

education  of  infant  as,  [1088],  1046. 

payment  of  dividends  to  person  not  being,  [216]. 

BOMILLrS  ACT,  1300,  1301. 

BOYALTIES, 

account  of,  [578]. 

IBUNNING  POWERS,  [705].    See  Railway  Coicpary. 

Seferencee  to  the  Forme  are  printed  thus  [456]. 
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SALARY, 

aocomit  of  what  is  due  for,  [588],  1375. 

attaohment  of,  488. 

executor,  to,  allowance  of,  1522. 

partner,  of,  [588],  2182,  2198. 

receipt  of,  yaiTixig  with  profits  of  partnerBhip,  2198. 

receiver's,  749,  776,  776. 

receiver  appointed  without,  [757,  758],  766,  776,  787,  789,  [788]. 

receiver  at  liherty  to  paj,  761. 

reg^ated  bj  profits,  computation  of,  2182,  [8888]. 

solicitor,  paid  bj,  right  of,  277,  278. 

■ 

SALE.    See  Sale  bt  ths  Gottxt  ;  Spegdio  Pkbiobmahgb  ;  Ykkdob  axd  Pub- 

OHASBB. 

approval  of,  application  in  Chambers  for,  320. 

auction,  bj,  not  restrained  as  nuisance,  [548]. 

building  society,  by,  under  powers,  2127. 

charity  lands,  of,  1290,  1305,  [1818],  1318. 

conditions  of,  339,  340,  2220,  2223,  2224,  2231—2235.      &v  Vbomb  id 

PUBGHASEB. 

costs  of,  257. 

under  Solicitors'  Remuneration  Act,  308 — 314. 
dower,  subject  to  or  free  from,  [1546,  1547]. 
executor,  by,  1126,  1641,  [1550],  1561. 
foredoBure  action,  in,  1911 — 1926.    See  Foveouxusr, 
goodwill,  of,  [760],  786,  [8168],  2180.     See  Pabikbhsbxp. 
infantas  realty,  of,  jurisdiction  to  order,  1024,  1025. 

postponed,  [1088]. 
injunction  against,  in  breach  of  trust,  [784],  735,  1126. 
injunction  against,  in  redemption  action,  [788]. 
inquiry  as  to,  by  testator,  [1548 — 1551]. 
instalments,  sale  of  goods  by,  right  to  refuse  delivery,  2367. 
land,  speoifio  perfoimance  of  contracts  for  sale  of,  2209,  2218 — ^2215.    te 

Spboifio  Pbbfobicangb. 
lands  delivered  in  execution,  of,  421. 
mines,  of,  [1748,  1748],  1750. 
mortgagee,  by,  restrained,  [788],  735. 
mortgagee,  remedy  of,  by,  [1911—1917],  1918—1920,  [1881—1888],  1934- 

1926.     See  ToBxauosuuE ;  Hobtoaob. 
partition  action,  in,  1874  et  seq.    See  PABimov. 
partnership,   of,  as  going  concern,  [760],  786,  [8188,  8168],  2180.    Sm 

Pabtnbbship. 
pledgee,  remedy  of,  by,  2000,  2052. 
portions,  to  raise,  [1780,  1781]. 
power  of,  1126,  1126.    iS^PowEB;  Tbxtbibb. 

extinguishment  of,  1744. 
public-house,  of,  sh  going  concern,  2223,  2224. 
realty,  of,  in  administration  action,  1426—1428,  [1467,  1470].    Sm  A»- 

XINIBTBATION. 

repurchase,  with  stipulation  for,  not  a  mortgage,  1907. 
set  aside  as  ag^ainst  creditors,  [8846]. 

for  fraud,  misrepresentation  or  mistake,  359,  [8800,  8801,  8808],  8363 1( 
eeq.    Seel^RAJjT);  Mistake. 


Fol.  I.  ende  with  p.  884  ;   Vol,  IL  %cUhp.  1894. 
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SAIiE — eimtinusd. 

sheriff,  bj,  in  interpleader  action,  509 — 511,  511 — 514. 

tinder  writ  of  exeoation,  433 — 436. 
aoHoitor,  by,  to  client,  1101,  1102. 
solicitor  conducting,  may  not  purchase,  342,  1102. 
stayed  pending  appeal,  879. 

tenant,  by,  in  breach  of  farming  contract,  restrained,  [584]. 
trust  for,  does  not  authorize  mortgage,  1125,  1133. 
trustees,  by,  in  breach  of  trust,  [734],  735,  1126. 
undertaking  to  stay,  [519,  765]. 


SALE  BT  THE  COURT,  Chap.  XIX.,  333—360. 
abatement  in  purchase-money,  inquiry  as  to,  [888]. 
abstract  of  title,  339,  340. 

deliyery  of,  350. 

where  lots  are  yery  small,  351. 
account  of  proceeds  of  sale  of  realty,  [1549]. 
adding  direction  for,  to  judgment  or  order,  [198]. 
administration  action,  in,  338,  1426—1428,  [1467,  1470]. 
advertisements  on  sale  in  partition  action,  [1865,  1866],  1879. 
advowson,  of,  1872,  1873,  [1888]. 
annuity,  arrears  of,  to  raise,  [1684],  1639,  1640. 
appeal,  pending,  suspended,  879. 

apportionment  of  purchase-money,  several  mortgages,  1428,  [1684]. 
approbation  of  Judge,  sale  with,  339,  1427. 
auction,  by,  before  Master,  339. 
auctioneers,  security  of,  reduced,  [886]. 
bankruptcy  of  purchaser,  proceedings  on,  [858],  360. 
bonds  in  Court,  order  for  sale  of,  339. 

business,  of,  as  going  concern,  [761],  786,  [2162,  2170],  2180. 
certificate  of  result  of,  344,  345. 

discharg^ing  or  varying,  344. 

highest  bidder  not  purchaser  until  certificate  binding,  344. 

losses  arising  after,  how  borne,  344. 

settlement  of,  344. 
Chambers,  by  auction  or  tender  in,  339,  343. 
Chambers,  in,  in  partition  action,  [1858—1868],  1874,  1877,  1878. 
Chancery  Division,  business  as  to  sale  of  real  estate  assigned  to,  338. 
charity  lands,  of,  1290,  1322. 
compensation  to  purchaser,  [847],  355. 
competent  part  of  land,  of,  [1912,  2047,  2118]. 
conditional  contract  for,  ordered  to  be  carried  into  effect,  [886,  965]. 

with  variation  of  price,  [886]. 
conditions  of  sale  on,  339,  340. 

leaving  at  Chambers,  340. 

settlement  of,  340. 
conduct  of  sale,  discretion  of  Court  as  to  giving,  339,  341. 

how  exercised,  341,  1427,  [1916,  1917],  1919. 
consent  of  beneficiary,  against,  338. 
consent  of  incumbrancers  to,  342,  1428,  [1468],  1920. 
contract  for,  adoption  of,  [I860]. 
conversion  by  judgment  for,  1553,  1875. 


Riferencn  to  the  Forms  are  printed  thus  [466]. 
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oooTeytaioey  oider  for  parohaser  to  leaye,  347. 

compelling  exeoation  of,  864. 

ooets  of  applioation  respecting,  354. 

deliyeiy  of,  to  pnxohaaer,  352. 

parties  to,  354. 

settlement  of,  by  Judge,  354. 

nnder  Settled  Estates  Act,  354. 
Conyejanoing  Act,  nnder  sect.  25  of,  [S87],  339,  [1916, 1917],  1918, 1910. 
oonTOTancing  counsel,  reference  to,  339,  340. 
costs  of,  in  administration  action,  1482,  1514. 

private  counsel,  of,  340. 

purchaser's,  where  title  bad,  [S56],  359. 

of  applioation  at  Chambers  respecting  oonTejanoe,  354. 

security  for,  by  plaintifiP  in  redemption  action,  339. 
creditor's  action,  in,  [1457],  1458. 
Crown,  as  against,  in  foredosnre  action,  1910. 
debenture  holders,  on  application  of,  339. 

defendant  allowed  to  be  purchaser,  though  not  haying  leaye  to  bid,  311. 
deficiency  on  re-sale,  purchaser  to  make  good,  [807,  858]. 
deposit,  343. 

deduction  of,  on  payment  in  of  purchase-money,  [8i5]. 

forfeiture  of,  [868],  360. 

payment  of,  into  Court  enforced,  [885]. 

repayment  of,  to  purchaser,  [866],  359. 

security  for,  343. 

security  fund  for,  payment  into  Court  of,  [886],  343. 
descended  estates,  sale  of,  in  creditor's  action,  1428. 
diamond  ring,  order  for  sale  of,  [886]. 
directions  for,  to  be  numbered,  328. 
dischargpe  of  purchaser,  where  title  bad,  351,  [866],  859. 

mere  irregularity  in  the  proceeding^  not  sufficient,  359. 
except  under  Partition  Act,  360. 
or  where  error  in  judgment,  360. 

where  it  is  inequitable  to  require  performance  of  oontnust,  359. 

where  judgment  fraudulentiy  obtained,  859. 
disdosuie,  duty  of  fiduciary  to  make,  to  Court,  343,  344. 
dower,  sale  of  land  subject  to  or  free  from,  [967, 1646,  1647]. 
equitable  interests  bound  by  order  for  sale,  354,  1250,  1255. 
equitable  mortgagee's  action,  in,  [9046, 9047, 9048],  2052,  2053.    See  Vav- 

QAQB,  EqUITABLB. 

foredosore  action,  in,  339,  [1011—1917],  1918—1926.    Set  FoncLORn. 

forms  of  orders  for,  [888—888]. 

four-fifths  of  leasehold,  of,  or  whole  by  consent,  [884]. 

funds  in  Court,  of,  [1446,  1447,  1460,  1464]. 

further  consideration,  on,  [1467,  1496,  1609—1611]. 

goods,  wares,  and  merchandise,  of,  imder  O.  l,  2 . .  339. 

guardian  of  infant  not  allowed  to  bid  at,  341. 

hearing,  when  directed  at,  in  partition  action,  1875  et  seq, 

heir-at-law  of  intestate  purchasing,  to  hold  free  from  daims  by  cnfian* 

[84S]. 
horse,  order  for  sale  of,  335. 
immediate,  in  foreclosure  action  by  consent,  [1919],  1919. 


Voh  L  endi  with  p.  884 ;  Vol.  II.  vnthp.  1894. 
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incumbrances,  distinot,  sale  in  case  of,  1428. 

inquiries,  as  to,  directed,  342,  353. 

separate,  on  separate  parts,  where  there  are,  1428. 
inoiimbranoers,  consent  of,  to,  342,  [1912,  1913]. 

GonveTanoing  Act,  s.  5,  proyisions  of,  342. 

costs  of,  priority  of,  353. 
inquiry  as  to  title  on,  [945]. 

whether  sale  beneficial,  [1868]. 
insanity  of  purchaser,  effect  of,  369. 
interest,  liability  of  purchaser  to  pay,  362. 
interference  with,  not  allowed,  341. 

judgment  creditor,  on  petition  or  action  by,  1908,  [9062—2066, 2067, 2069], 
2072. 

where  actual  deliyery  not  obtaioable,  [2064,  2085],  2078. 
jurisdiction  of  Court  to  order,  338. 
legacies,  numerous,  of  land  charg^  with,  342. 
leg^acy,  to  raise,  1470. 
liberty  to  apply  in  Chambers  as  to  proceeds,  [2063]. 

as  to  purchase-money,  [1455]. 

for  sale,  in  partition  action,  [1958—1863],  1877,  1878. 
in  foreclosure  action,  [1901,  2045]. 
Hberty  to  parties  to  bid  at,  [333],  341,  342,  [761,  1958,  1994, 1914,  2095]. 

and  to  set  off  purchase- money,  [1964],  1880. 

order  for,  how  obtaioed,  341. 

to  whom  given,  341. 

when  necessary,  341,  342. 
liberty  to  party  to  make  proposals  for  purchase,  [1665]. 
lien,  of  estate  subject  to,  1428. 

mortgagee  creditor*s.action,  sale  of  realty  in,  [1454, 1920,  1921],  1924. 
mortgagee  having  purchased  mortgaged  copyholds  to  hold  free  of  equity  of 

redemption,  [949]. 
mortgagee  paid  off  out  of  purchase-money,  [847]. 
mortgagee,  remedy  of,  by,   339,   [1911—1917],   1918—1920.    See  Fobb- 

OLOeUBB. 

mortgagee's  consent,  with,  1428. 
notice  of  judgment  for,  senrioe  of,  194. 
one  lot,  in,  1480. 
opening  biddings,  344,  345. 
order  for,  when  made,  338. 

out  of  Court,  [993],  343,  [1939],  1838,  [1967,  1969],  1877,  [1914, 1915], 
1918. 

conduct  of,  341. 

under  Partition  Act,  [1967, 1899],  1877. 

under  Settled  Land  Acts,  [1898],  1839. 

with  consent  of  incumbrancers,  purchase -money  to  come  into  Court, 
[884]. 
particulars  and  conditions  of  sale  on,  339,  840. 
partition  action,  in,  1874  et  »eq. 

altematiye  order,  [1870]. 

part  sale,  part  partition,  [1870],  1874,  1875. 
partnership,  sale  of,  as  going  concern,  [760,  761,  2162,  2170],  2180. 

as  most  beneficial,  [2169],  2180. 
perishable  property,  of,  339. 

Befir9nc$i  to  the  Forms  arv  jprinied  thm  [406]. 
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policy  on  life,  iMiyment  in  of  parchaae-mone7  of,  346. 
possession,  deliyery  of,  354,  355. 

oosts  of  purchaser  kept  out  of,  355. 

enforoement  of  order  for,  354,  355. 
private  contract,  bj,  practice  as  to,  343,  344. 
proceeds  of,  distribution  of,  [1865,  1868,  1912],  1920,  1946,  [IMS], 
proposals,  cairjing  in,  for  sale  by  private  contract,  343,  344. 

for  purchase  by  party,  [1666]. 
pnrehase-money,  payment  in  of,  and  completion,  [345]. 

abatement,  inquiry  as  to,  [888]. 

by  instalments,  [346]. 

compensation  to  purchaser  out  of,  [847],  355. 

compulsory  order  for,  and  to  complete,  [867]. 

conyeyanoe  provided  for  in  order,  354. 

direction  for,  signed  by  Master,  sufficient  authority  to  paynuuteTy  SfiO. 

enforcement  of  order  for,  350,  360. 

interest  on,  [846]. 

investment  of,  and  dealing  with,  352. 

lodgment  schedule  to  order,  [287],  352. 

mortgage,  by  consent,  kept  on  foot,  [848],  353. 

mortgage  paid  off  out  of,  [847],  353. 

plaintiff  mortgagee,  to  be  paid  to,  1391. 

property  tax,  deduction  of,  352. 

purchaser  not  bound  to  see  to  application  of,  351 . 

purchaser,  on  application  of,  [846]. 

rents,  deduction  of,  351. 

sale  out  of  Court,  on,  to  be  brought  into  Court,  [884]. 

several  purchasers,  on  application  of,  351. 

stop  order  on,  must  be  lodged  at  Pay  Office,  352. 

vendor,  on  application  of,  [846]. 
realty,  additional  direction  for  sale  of,  [198]. 
realty,  of,  in  one  lot,  1480. 
receiver  not  allowed  to  bid  at,  341. 
redemption  action,  in,  339. 
request  for,  in  partition  action,  1875  et  teq, 

by  infant,  married  woman,  &c.,  1876. 
resale  on  default  by  purchaser,  [867],  360. 

where  purchaser  bankrupt,  [868]. 
rescission  of  contract,  on  vendor's  application,  [868],  360. 
reserved  biddings,  directions  as  to,  [888],  340,  [1914,  1916]. 
Sale  of  Land  by  Auction  Act,  1867,  application  of,  344,  345. 
schedule  of  purchasers,  336. 

security,  on  giving,  [1918,  1914,  1916,  1917,  1918]. 
sequestration,  under,  proceedings  as  to,  [466,  466],  458. 
service  of  notice  of  judgment  for,  194. 

Settled  Land  Acts,  under,  1833 — 1840.    See  Bsmjo}  Lun)  AcxB. 
settled  property,  leave  to  apply  for  sale  of,  [1717]. 
shares  in  leaseholds,  order  to  sell,  or  whole,  by  consent,  [884]. 
shares  in  limited  companies,  of,  339. 

sheriff,  by,  ordered,  and  payment  of  proceeds  into  Court,  [600],  512. 
solicitor  of  jMuty  having  conduct  of,  duties  of,  340,  341. 
stag^  of  foreclosure  action  at  which  ordered,  1920. 
stoppage  in  traneitu,  right  of,  [2367],  2368,  2369. 


VoL  I,  ends  withp,  884 ;  Vol  II.  with  p.  1894. 
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sabstitating  pnrohABer,  [848],  856. 

adyanoed  price,  right  to,  356. 

affidaTit  of  no  ooUnaion  or  under-bargain,  356. 

order  for,  how  and  when  made,  356. 
Bttooeflsion  duty,  payment  of,  353. 
tenn  of  years,  order  for  sale  of  nine  months'  term,  335. 
timber,  deduction  of  valuation  of,  on  payment  of  purchase-money,  [845]. 
time  for,  1480. 
title,  inquiry  as  to,  [845]. 

costs  of,  351. 

equitable,  purchaser  when  compelled  to  take,  351. 

found  bad,  proceedings  in  case  where,  351,  [856],  359. 

held  accepted,  [845]. 

investigation  of,  350,  351. 

question  as  to,  how  to  be  raised,  350. 

requisitions  and  objections,  350. 

root  of,  350,  351. 
title  deeds,  355. 

duty  of  parties  having  possession  of,  342. 

order  to  deliver,  to  several  purchasers,  [840]. 

production  of,  for  purpose  of  sale,  [9095]. 

relating  jointly  to  other  estates,  [848]. 

who  entitled  to  custody  or  retention  of,  355. 
''  largest  lot,"  meaning  of  term,  355. 
I^nstee  Acts,  vesting  lands  under,  or  appointing  person  to  convey,  1250, 

1255,  [1961—1870],  1271—1273,  1427. 
undertaking  of  company,  jurisdiction  of  Court  as  to,  339. 
unincumbered  estate,  order  for  sale  of,  [883]. 

SALE  OF  LAND  BY  AUCTION  ACT,  1867.. 340,  344,  345. 

SALFOBD  HUNDRED  COURT, 
jurisdiction  of,  822. 

SALVAGE, 

account  of  sums  reoeived  for,  [1874]. 

SAMPLES, 

leave  to  take,  [656,  656],  657. 

SANATOBIUH, 

injunction  against  using  premises  as,  [588]. 

SAIOTY, 

issues  as  to,  [870]. 

SAPLINGS, 

injunction  against  catting,  550. 

SATISPACTION, 

covenant,  of,  by  legacy,  [1596],  1608. 

legacy,  of,  by  advances,  1603,  1604. 

1x9  pendent^  of,  how  entered,  2111. 

marshalling,  under  doctrine  of,  2091. 

mortgage  debt,  of,  out  of  estate,  [9089]. 

portion,  of,  by  subsequent  gift  by  will,  [1781,  1789],  1738,  1739. 

'Ueferm€e$  to  the  Forvu  areprinUd  thus  [456]. 
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SAYINGS, 

mazxied  womaii,  of,  904,  905. 

SOALE, 

oofits,  of,  [258],  260,  261,  298.    Se$  Oon. 
Oonnty  Ooxat,  261,  262. 

SOAIiE  FEE, 

solicitor  when  entitled  to  charge,  for  oonTeTancing  bnsmeei,  310  H  mf, 

SCANDAL, 

inteiTogatorieB,  ecandaloos,  ooets  of,  68. 

stmek  out,  [51],  68. 
pleadings  when  stmbk  oat  for,  [81],  34,  35. 
proceedings  in  Chambers,  329. 

SCHEDTJIiE, 

carrying  oTer  fonds,  for,  [1444, 1445, 1400]. 
creditors,  of,  [1452]. 

declaration  by  reference  to,  [1748]. 
entering  CTidenoe  by  way  of,  forms  of,  [144 — 146]. 
ezpenditore  allowed  for  repairs,  of,  [1178]. 
funds,  orders  dealing  with,  to  be  printed  with,  Introd. 
lodgment,  forms  of,  [208,  204,  206,  207, 1480]. 
Paymaster,  how  forwarded  to,  208. 
payment,  forms  of,  [214—281, 1480]. 
pnrohasers,  of,  on  sale  by  Conrt,  336. 
scheme  for  charity,  sbhednling,  [1287, 1888]. 


;  •i:ioi;,i 


;  tjiiM.M 


how  referred  to  in  order,  232. 

maintenance  or  edooation  of  infant,  for,  1006,  [1085]. 

FOB  CTTARTTT.    And  tee  Chabht. 

adjourning  petition  for,  to  Chambers,  1297. 
adopted,  [1287]. 

scheme  scheduled  to  order  or  certificate,  [1287, 1288]. 
Attorney-General  to  have  notice  of,  [1285],  1297. 
Chambers,  directed  in,  1297. 

reference  to  approye,  [1284]. 
Charity  Commissioners,  by,  1295,  1304,  1317, 1319, 1320. 
declarations  and  inquiries  as  to,  1284,  1285.     . 
directions  for,  [1288,  1284],  1285,  [1880,  1381]. 
leaye  to  parties  to  attend  proceeding^  for,  1297. 
payment  to  trustees,  without  scheme,  1296. 
public  worship,  for  places  of,  1319. 
regard  being  had  to  particular  drcumstanoes,  1296. 
schools,  for,  1285,  1297,  1298,  1824. 
superseded  and  new  scheme  adopted,  [1288]. 
when  directed,  1295—1297. 

SCHESCE  FOB  MAINTENANCE  OF  INFANT,  1006,  [1065].    See 

SCHEME  OF  ABBANaEMENT,  2469—2473.    See  Bailwat  Com 

1867. 
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SCHOOL.    See  Ghuott. 

Boaid  restrained  jErom  meeting,  to  elect  new  member,  [706],  718. 

boarders,  permitting  master  to  take^  1298. 

Charity  Commissioners,  jurisdiction  of,  over,  1298. 

Endowed  Schools  Act,  1869 . .  1298—1300. 

gifts  to,  by  deed  or  will,  1337,  1388.    See  Chabtft. 

head  master,  Tested  interest  of,  1299. 

infant  sent  to,  [1006]. 

injunction  against  nnisance  by  keeping,  542. 

inqoiriee  as  to  management  of  land  of,  [1881]. 

master's  income,  apportionment  of,  1297. 

inquiry  as  to,  [1881]. 
religions  instmction,  admission  of  dissenters,  1298. 
scheme  for,  directed  by  Court,  1285,  1297,  1298,  1324. 
site  of,  allowed  to  be  removed,  1298. 
transfer  of,  to  school  board,  1299,  1302,  1325. 
trustees  of,  appointment  of  new,  1302. 

appointment  of  dissenters,  1302. 

SCIENTIFIC, 

inyestigation,  trial  of  case  involving,  370,  371. 
witness,  examination  of,  in  Chambers,  324. 
remuneration  of,  305,  307.    See  Expbbt. 

aCIRJB  FACIAS, 

patent,  for  repeal  of,  abolished,  2387. 

SCOTCH  COURT, 

adjournment  to  await  result  of  proceedings  in,  737. 

bankruptcy  notice  cannot  be  founded  on  judgement  of,  196. 

ease  sent  for  opinion  of,  [845,  846],  847. 

decree  of,  enrolment  of,  196. 

opinion  of,  how  entered  in  orders,  [148]. 

order  on  case  remitted  by,  [846]. 

slaying  proceedings  in,  [786]. 

winding-up  order  by,  enforcement  of,  in  England  and  Ireland,  199. 

SCOTCH  LAW, 

annuity,  as  to,  1587. 

British  Law  Ascertainment  Act,  provisions  of,  846. 

case  for  opinion  as  to,  [846]. 

oonfirmation  of  will,  1400. 

form  of  entering,  in  orders,  [148]. 
inquiry  as  to,  [1579]. 
tutors,  authority  of,  under,  999. 

SCOTLAND, 

administration  of  estate  in,  jurisdiction  to  ordor,  1415, 1584,  1585. 
affidavit  sworn  in,  237. 
banker's  books  in,  inspection  of,  81. 
case  sent  from,  order  on,  [846]. 

domicile  in,  declared,  with  inquiries  as  to  rights  of  widow  and  children, 
tieree,  Jm  relietaf  le^itimy  [1570]. 
how  acquired,  1583. 
eridenoe  taken  in,  109. 


Mrferencee  to  the  Form  are  printed  thm  [456]. 
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SCOTIiAKD— ^ofi<ifi«^. 
registers  in,  165. 
Berrioe  of  proceBS  in,  12,  16.  . 
leave  to  serve  writ,  [7]« 

tubpoma  ad  testijlcandtim,  [99]. 
staying  pzooeedings  in,  \y9S]. 

SGHEEN, 

railway  oompany  entitled  to  ereot,  to  pievent  aoqnisitioa  of  right,  7U. 

SEA  BANE, 

issue  as  to  moving,  381. 

SEA  BEACH, 

injunction  against  removing,  [500],  598. 

spedfio  performance  of  agreement  to  demise,  2275. 

SEA  SHORE, 

not  public  highway,  591. 

SEAL, 

company,  of,  to  summons  under  Lands  Olausee  Act,  819. 
District  Begistry,  of,  documents  bearing,  154. 
documents  admissibLe  without  proof  of,  155,  156. 

SEALma, 

patent,  of,  2379. 

up  part  of  documents  produced,  52,  53,  82. 

SEARCHES, 

registry,  in,  no  duty  to  make,  2111. 
scale  fees  for,  311. 

SECRETARY, 

of  company,  discovery  by,  66,  71. 

liability  of  company  for  fraudulent  act  of,  2317. 
specific  performance  against,  2222. 

SECRET  PREPARATION, 

injunction  against  making  and  sdling,  [088],  635. 

SECRET  PROCESS, 

account  between  co-owners  of,  1361. 
discovery  as  to,  83. 
production  of  documents,  75. 

SECRET  PROFIT, 

agent  or  promoter,  by,  1377,  1461,  [8S81,  8888],  2834,  2335.     Sm 

SECRET  TRUST, 

charity,  for,  1337,  1343. 

SECURED  CREDITOR,  1921  etaeq.    See  Obbd£Eob*8  Aoeiov  ; 
proof  by,  1462,  1463. 

SECURITIES, 

box,  securities  which  most  be  placed  in,  212. 
calling  in,  inquiry  as  to,  [1508]. 
carrying  over  of,  [844],  244,  245. 
delivery  out  of,  [818],  220. 
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WCUBJ1TE&— continued. 

deposit  of,  [201],  204,  [1800].    See  Dbfobef. 

diyidendfl  on,  psyment  of,  [200].    See  Patxbnt  of  DiVlDEHDfl. 

inyestment  in,  [228],  224,  235.    See  IwnaiXKsn, 

liabilities  under,  inqniry  as  to,  [1625]. 

orders  restraining  dealings  with,  [092,  727],  728,  [729],  730,  731,  2343.    See 

Attacemxrt  ;  GHABonra  Obdeb  ;  Injun ozzon  ;  Stop  Obbbb. 
iolioitor,  deposited  with,  liabilitj  for,  1110,  1111. 
BoUeitor,  taken  by,  from  olient,  312,  1098 — 1103.    See  SoudTOB. 
snrety,  right  of,  on  paying  off  creditor,  2146,  2168, 

transfer  of,  into  Gonrt,  200—213.    See  Patxbnt  ins  Tbanbfeb  into  Covbt. 
transfer  of,  ont  of  Ck>iirt,  214 — 248.    See  Paticsnt  and  Tbanbfbb  out  of 

GOUBT. 

SECUBIT7  REQUIRED  BT  COURT, 
appeal  from  order  as  to,  860. 
eotts,  for,  26—30. 

**  actor,"  who  is,  29. 

amonnt  of,  28. 

application  for,  26,  28. 

bond,  ordered  to  be  giTen  by,  [26]. 

daxmant,  by,  29. 

oovnterdlaiming  defendant,  by,  28,  30. 

disooyery,  for  costs  of,  64. 

dirnnlssal  of  action  in  default  of,  [186],  137. 

foreign  judgment,  in  action  on,  29. 

foreign  state  or  company,  by,  28. 

increase  of,  application  for,  28. 

insolyenpy  or  poyerty,  on  g^nnd  of,  29,  30. 

interpleader  proceedings,  in,  28. 

limited  company,  by,  27,  30,  133,  876,  876. 

mairied  woman,  by,  30,  133,  876,  888, 

next  friend,  by,  971,  976,  977. 

on  appeal,  [878,  874],  876—877.    See  Affbu.. 

payment  into  Court,  by,  [26]. 

persons  oat  of  jnrisdiction,  by,  [26],  29. 

petitioner,  by,  [27],  29. 

shareholder  opposing  winding-np  petition,  by,  28. 

stay  of  proceedings  nntil  secniity  giyen,  133. 
costs  of  taxation,  for,  280. 

damages  cansed  by  restraining  felling  of  timber,  for,  [646]. 
'   damages,  for,  133. 
deposit,  by  person  receiying,  348. 
disohaige  of  ne  exeat,  on,  [616]. 
guardian  of  infant's  estate,  from,  [282],  997,  998. 

dispensed  with,  on  undertaking  to  account,  [208]. 
judicial  tmstee,  by,  1274,  1280. 
purohase-money  receiyed,  to  account  for,  [1764]. 
reedTwr,  by,  749,  [760,  761],  776,  777,  [806]. 

appointed  on  giying,  [748,  760]. 

of  West  Indian  property,  813. 

plaintiff  to  giye,  on  being  let  into  possession,  [816]. 

to  act  before,  [760]. 

without,  [761],  776,  777,  786,  [792],  818, 

Sefereneee  to  the  Forme  are  prmied  thut  [466]. 
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SECUEITY  REQUIRED  BY  COURT— «)fi<fiiii*rf. 

refund,  to,  if  tiile  dispUoed,  878,  879,  937,  [1654, 1665],  1656, 1657. 
Bale  in  f orodosoze  action,  on,  [1912, 1914, 1915, 1917, 1918]. 
Bpeoifio  articles,  for  preeerFation  of,  [1615],  1623,  1624. 
tenant  for  life,  by,  as  to  chattels,  [1757]. 

as  to  contribution  to  renewal  fund,  [1778]. 

SEPARATE  AGCOITNT.    8e6  Aooawsrt. 

canying  over  funds  to,  282,  498,  [1444, 1445],  1487,  [1480],  1614, 1576.  Sm 

GASBYIZm  OVEB. 

carrying  over  to,  does  not  affect  stop  order,  bat  it  should  be  oontmoed,  498. 
dealing  with  funds  standing  to,  245. 

costs  when  allowed,  246. 
funds  when  to  be  placed  to,  246. 
legacy  earned  to,  1487,  [1484],  1514. 
lodgment  to,  order  necessary  for,  210. 
payment  in  to,  of  proceeds  of  incumbered  estate,  1428. 
titie  of,  234,  244,  245. 

most  not  exceed  thirty  words,  245. 

SEPARATE  APPEARANCES, 
costs  of,  305. 

« 

SEPARATE  ESTATE,  896  etseq.    See  Matotw)  Woxah. 

SEPARATE  USE, 

deUvery  of  possession  of  mansion-hoiifley  &o.  to  mazzied  woman  for  her, 

[963]. 
payment  to  married  woman  icir  her,  [989],  932,  933. 

SEPARATION  DEED,  962—966. 

adultery  of  wife,  how  affected  by,  966. 

agreement  by  father  to  give  np  custody  of  child,  965,  1648. 

alimony,  does  not  preclude  wife  from  petitioning  for,  965. 

consideration  to  support,  964. 

covenants  in,  enforced,  539,  964,  965. 

dissolution  of  marriage  subsequent  to,  966. 

dum  casta  clause,  propriety  and  effect  of,  965,  966. 

injunction  against  husband  or  wife,  to  enforce,  964. 

rectification  of,  965. 

renewal  of  cohabitation  after,  effect  of,  965,  966. 

specific  performance  of,  [968,  963],  964,  965,  2210. 

when  binding  on  wife,  963,  964. 

SEQUESTRATION,  450—463. 

account  of  money,  &c.  received  under,  [456],  457. 

appeal  from  order  refusing  leave  to  issue,  865. 

benefice,  of,  431,  455. 

ohoses  in  action,  of,  454. 

corporate  bodies,  against,  425,  452,  458. 

costs  of,  462. 

claimants',  added  to  security,  [460]. 

expenses  and  allowances,  462. 

not  solicitor  and  client,  462. 

retained  and  paid  by  BequestzatocB,  [468]. 
costs,  to  enforce  payment  of,  315. 

immediately  issued  by  leave,  452. 
death  of  contemner,  effect  of,  462. 
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SEQUESTRATION— A)M^»f^. 

de  hm%9  eeelenattieia,  writ  of,  431,  450,  456. 

Debtan  Acts,  under,  right  to,  452. 

dedlaration  that  olaimant  has  an  interest  against  whioh  seqnefltrators  oaimo| 

hold,  [400]. 
discharge  of,  [462],  463. 

Eodesiastioal  Gourt,  to  enforce  order  of,  196,  197,  [461]. 
enfoxcement  of  judgment  or  order  by,  450—463,  2287. 
examination  i?ro  interette  auo,  458 — 461. 
fonn  of  order  for  writ,  [450],  452. 

of  writ,  453. 
injnnotion  in  aid  of,  436. 
inqniiy  as  to  claimant's  interest  in  seqnestered  land,  [458]. 

issue  directed  as  to,  461. 
Ireland,  to  enforce  order  exemplified  in,  195. 
issue  of,  450  et  seq. 
Local  Board,  against,  for  breach  of  injunction,  [746]. 

suspension  o^  622. 
married  woman,  against,  454,  910. 
mesne  process,  upon,  superseded,  454. 
money,  to  enforce  order  for  payment  of,  211,  1124. 
nature  of,  453. 
oxder  for,  in  aid  of  decree  of  Arches  Gourt,  [461]. 

leave  for,  when  necessary,  452. 

on  return  of  attachment,  [460]. 

on  return  of  Serjeant-at-Arms  non  est  inventuSf  [460].- 

prisoner,  against,  [461]. 
peers  and  privileged  persons,  against,  425,  426,  747. 
pension,  of,  454. 
personal  estate,  of,  [460—468]. 
proceedings  under,.455 — 463. 
process  of,  and  right  to,  452,  453. 
property  liable  to,  453—455. 
public  body,  against,  747.  * 

purchase-money,  on  order  for,  360. 
railway  company,  against,  [745]. 
real  estate  and  chattels  real,  of,  [460],  454. 
registration  of,  and  vacation  thereof,  463. 

Scotch  landlord,  leave  to,  to  proceed  with,  to  enforce  hypothec,  737. 
faqueatrators,  allowances  to,  462. 

leave  to,  to  let  sequestered  estate,  458. 

number  of,  453. 

obstruction  of,  is  contempt  of  Gourt,  458. 

order  for  sales,  &o.  by,  [466],  458. 

and  to  account  and  arrange  claims,  [466]. 

power  and  duties  of,  457,  458. 

receiver,  discharged  by  appointment  of,  463. 

redemption  action  by,  1987. 

tenants  ordered  to  attorn  to,  [467]. 
enforcement  of  order  to  attorn,  457. 

withdrawal  of,  directions  as  to,  [469,  460],  462. 
apeoifio  performance,  to  enforce  judgment  for,  2287. 
trustoe,  against,  ordered  to  pay  money  into  Gourt,  1124. 
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8EQUS8TSAM  FACIAS, 

piohibition  against  bUhop  ezeoating,  817. 

SEBJEANT-AT-ABMB, 

Older  for,  on  retain  of  attachment  fwn  e$t  inventw^  [4!i7]. 

to  bring  infant  before  Court,  [lOtt,  1067]. 

when  g^ranted,  448. 
order  to  torn  oyer  priaoner  brought  up,  [448]. 
aeqnefltration  on  retom  by,  of  non  ett  in9entu$,  [4M],  452. 

SERMON, 

on  pending  proceedings,  deliyery  of,  leetrained,  [680],  691. 


SERVANT, 

bonnd  by  injunction  against  master,  621. 

SERVICE,  Chap.  II.,  4—20. 

administration  summons,  of,  1481,  1482. 

out  of  jurisdiction,  17. 
adyertisement  in  lieu  of,  [5]. 
affidayit  of,  19.    See  Affwxttd  of  Skbviob. 
ambassador,  immunity  of,  12,  13.' 
amendment,  after,  174. 

assigned  fund,  sendee  on  assignor  on  payment  out,  1609. 
attachment,  of  writ  of,  or  order  for,  448,  444. 
carry  on  proceedings,  seryioe  of  order  to,  1 19. 
charging  order,  nwi,  of,  [477],  484. 
concurrent  writ,  of,  out  of  jurisdiction,  [6],  14. 
corporation,  on,  12. 
costs,  of  order  for  payment  of,  428. 
discharge  of  order  for,  19. 

filing,  by,  in  default  of  appearance,  180,  331,  344,  392. 
firm,  on,  11,  12,  175. 
foreign  finn  or  corporation,  on,  11,  12. 
foreign  soyereign  or  state,  on,  12. 
further  consideration,  notice  of  setting  down  on,  363. 

seryice  on  persons  haying  stop  orders,  363. 
garnishee  order,  of,  486,  488. 
habeas  to  bring  up  infant,  of,  1049. 
indemnity,  of  claim  for,  [8]. 

infants,  on,  and  persons  of  unsound  mind,  [8],  326,  888,  972,  977,  ^78. 
injunction,  of,  523,  746. 
Ireland,  leaye  to  serye  writ  in,  [7]. 
judgment  or  order,  of,  substituted,  327,  328,  [427],  428. 

when  necessaiy  before  execution,  432. 
jurisdiction,  out  of,  [8],  17,  18. 

order  for,  to  be  made  by  Judge  in  person,  323. 

Palatine  Court,  of  judgment  of,  [0,  10],  198. 

writ,  or  notice  in  lieu  of  writ,  of,  [6,  7]. 
new  trustees,  of  application  for  appointment  of,  1256. 
next  of  kin,  on,  dispensed  with,  1577. 
notice  in  lieu  of,  17.' 
notice  of  appeal;  of,  13,  862,  866. 
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SEBVIGE— ^Mw^ifiMM/. 

notioe  of  appointmeiQt  with  registrar,  of,  188. 
notice  of  jadgment  or  order,  of,  193,  327,  328. 

Partition  Aot,  under,  [1866,  1806],  1878^1880.     See  PAnnnON. 
notioe  of  motion,  of,  523,  624. 

affidavit  of  service  of,  176. 

for  injunction,  623. 

service  on  solicitor  or  London  agent,  394. 
notioe  of  proceedings,  of,  [8]. 
notice  of  triail,  of,  160. 
partners,  on,  11,  12,  176. 
personal,  when  necessary,  10,  443,  528. 
petition,  of,  388. 

on  party  who  has  not  appeared,  388. 

service  ont  of  jurisdiction,  [9],  388. 

substituted  service  of,  [9],  388. 

time  for,  388. 

with  notice  to  respondents  not  to  appear,  389. 
and  tender  of  costs,  389. 
receiver  appointed  before,  774. 
Scotland  or  Ireland,  in,  [7],  12,  14. 

"  comparative  cost  and  convenience,"  16. 
Settled  Land  Acts,  under,  1816,  1821. 
solicitor,  on,  when  sufficient,  394,  443,  623. 
■nbstitiited,  13. 

advertisement,  by,  [6,  6]. 

attachment  against  solicitor,  of,  316. 

evasion  by,  of  rules  as  to  service  out  of  jurisdiction,  not  allowed,  IS. 

judgment,  or  order,  of,  [487],  428,  [1868]. 

notioe  of  appeal,  of,  13. 

notice  of  motion,  of,  394. 

order  for,  to  be  made  by  Judge  in  person,  323. 

originating  summons,  of,  [6]. 

petition,  of,  [9]. 

solicitor,  on,  [6]. 

subpcsna  to  name  solicitor,  of,  [10],  18. 
post-office,  through  the,  [6]. 

writ  of  summons,  of,  [4],  13. 
third  party,  on,  [8],  19,  20. 
Trustee  Act,  of  application  under,  1266. 
violenoe  and  abusive  lang^uage  to  person  serving  process,  oontempt  of 

Court  by,  [464],  466,  467. 
waiver  of  right  to,  by  appearance,  443. 
writ  of  summons,  of,  on  infants  and  persons  of  unsound  mind,  11. 

mode  of,  10. 

must  be  personal,  when,  10. 

out  of  jurisdiction,  [6,  7],  13 — 17. 

evidence  on  application  for  leave  to  serve,  17. 

notice,  and  not  writ  itself,  to  be  served  on  foreigner,  17. 

SET-OFP, 

account,  of  sums  wrongly  credited  in,  1364. 
administration  action,  in,  [1668],  1663. 
administrator,  by,  1364,  [1668],  1663. 
agents  and  brokers,  by  and  against,  1360,  1367,  1368. 
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appeal  from  order  allowing,  as  to  oosta,  864. 

assignee  how  affected  bj,  1366,  1367. 

i^ssignment  for  general  benefit  of  Of^ditera,  after,  1364. 

autre  droity  of  claims  in,  1364. 

bankers,  by,  against  customer  trostee,  1366,  1369. 

bankniptoy,  in,  266,  1363,  1366,  1366,  1367. 

daims  in  different  rights,  of,  1364. 

common  law,  at,  statntes  as  to,  1363. 

companies,  hy  and  against,  1366,  1366. 

costs,  of,  [168,  848,  860—252],  264,  265,  266,  [806],  1364, 1949.  8m 

solicitor,  as  affecting,  1096,  1096. 
lien,  notwithstanding,  266. 

in  patent  action,  [668,],  666. 

trustee  paying  money  into  Oonrt,  1196. 
ooonter-olaim,  by,  1363. 
County  Conrt  limit,  reducing  claim  below,  848. 

tender  and  part  payment,  after,  [1908]. 
cross  demands,  mere  existence  of,  not  sufficieDt,  1364,  1366. 
damage  by  loss  of  title  deeds,  in  respect  of,  2296. 
damages,  of,  266,  1095,  1096. 
debt  due  but  not  payable,  of,  1363,  1364. 
defaulting  trustee,  by,  not  allowed,  1364,  1365. 
director,  by,  against  company,  1366. 
equitable,  1363. 

when  allowed,  1366,  1367. 
equity  to  settlement,  when  preraOing  against^  960. 
executor,  by,  of  debt,  against  debt,  1364. 

of  legacy  and  debt,  1364,  [1658],  1653. 
though  debt  statute  barred,  1653. 
floating  security,  notwithstanding  notice  of,  1367. 
fraud  not  a  ground  of,  1366. 
heir,  by,  of  legacy  against  debt,  1653. 
husband's  debt,  of,  against  wife's  legacy,  1653. 
infant's  debt,  of,  1363. 

inquiry,  special,  as  to  doubtful  question,  1368. 
insurance  brokers,  as  against,  1365. 
-  joint  and  separate  debts,  of,  1365. 
judgment  debtor  of  husband,  by,  of  adyanoes  to  wife,  1366. 
judgment  for  defendant  in  case  of,  1356. 
landlord,  by,  as  ag^ainst  tenant's  trustee  in  liqnidatian,  1367. 
legacy  and  debt,  between,  [1658],  1653,  [1670]. 
lien  of  solicitor,  notwithstanding,  266,  1095. 
married  woman,  against  costs  payable  by,  894. 
mortgagee,  by,  or  against,  1364,  1365. 
mortgagor,  by,  1949. 

mutual  credit,  in  cases  of,  1365,  1366,  1367. 
negligence,  of  claim  for,  1361,  1363. 
partition  action,  in,  1365. 

pension  payable  to  retired  incumbent,  against,  1364. 
pleading,  37. 

policy  of  insurance,  in  respect  of,  1363,  1367. 
principal  and  agent,  between  or  against,  1367,  1368. 
procedure  to  obtain  benefit  of,  1363. 
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purchaae-monej,  of,  against  mortgage  due,  1364. 

role  of  OoQTt  as  to,  1363. 

solicitor,  against,  of  claim  for  negligence,  1363. 

specific  legatee,  against,  [1670]. 

Btatate  barred  debt,  of,  1363,  1653. 

statates  of,  1363. 

stockbroker,  by,  against  principal,  1376. 

surety,  by,  2146,  2147. 

tenant  for  life,  of  advances  by,  to  bankrupt,^  1365. 

third  party,  by,  1363. 

tmst  money,  right  to  follow,  predaded  by,  1369. 

tmstees,  by  and  against,  1151,  1169,  1364,  1365. 

unliquidated  amount,  of  claim  for,  1363,  1365,  1366. 

winding  up  of  company,  in,  1365, 1366. 

•  * 

SBTTINa  ASIDE, 

agreement  between  soUdtor  and  client,  278. 

appearance,  [21]. 

award,  411 — 113. 

Chambers,  order  made  in,  322,  329. 

charity  lands,  improper  leases  and  conveyances  of,  [1881— IftBS],  1824, 1825. 

consent,  judgment  or  order  by,  126. 

costs,  judgment  for,  163. 

deed,  in  action  for  redemption,  1930. 

default,  judgment  obtained  by,  [188],  139. 

interrogatories,  for  prolixity,  68. 

judgment  or  order,  for  irregularity,  193.    See  Dibgeabos. 

land,  judgment  for  recovery  of,  437. 

mistake,  deed  or  contract,    on  ground  of,  2300,  2802,  2303 — 2307.    See 

MiSTAZE. 

judgment,  for,  125. 
official  referee,  judgment  of,  403,  419. 
partnership,  on  ground  of  misrepresentation,  [8180],  2161,  2165,  [8170], 

2181.    See  "Babtsebsbip.  ^ 
settlement,  [1704,  1706],  1707,  1708.    See  SsTTLBiaQfT. 
aolidtor  and  client,  dealings  and  transactions  between,  1101,  1102. 
verdict,  384. 

application  for  setting  aside,  to  be  to  Court  of  Appeal,  508. 

SETTINa  DOWN, 
action,  149,  150. 
admission  in  pleadings,  on,  181. 
appeals,  868. 
further  consideration,  oause  on,  184,  362,  365. 

notice  of,  363. 

time  for,  363. 
motion  after  trial  of  issues,  384. 

for  judgment,  on,  179. 
petition,  888. 

point  or  question  of  law,  35,  36,  [888],  867« 
spedal  case,  865,  368. 

in  case  of  amendment,  449. 
summons  to  vary  Haster'i  oertifioate,  882. 
trial,  for,  149. 

Seferencee  to  the  Farmi  arepritUed  thue  [468]. 
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SETTLED  ACCOUNT,  [41],  87,  1100,  1101,  [1881],  1888-1885, 1477,  Wi 

jS^  AOOOITBT. 

SETTLED  ESTATES  ACT,  1877  (40  &  41  V.  c.  18),  1788-1812. 
absent  persons,  reservation  of  rights  of,  [17d6,  1808]. 
advertisement  of  petition  under,  [1798],  1810. 
building  leases,  preliminary  contract  for,  approved,  [1797]. 
contract  for  sale  approved,  [1808]. 
copyholds,  sale  of,  by  trtistees  appointed  under  Settled  Land  Acts,  [UMli 

1811. 
costs  and  expenses,  orders  as  to,  [1794]. 
costs,  directions  for  raising,  1812. 

drainage,  schemes  for,  jurisdiction  of  Court  to  direct,  1810. 
infant,  application  by,  [1789,  1798]. 

appointment  of  yiardian  to,  [1789]. 

contingently  entitled,  sale  of  estate  of,  [1805]. 
inegxdarity  in  order  under,  1810. 
lease,  contract  for  particular,  approved,  [1798]. 

exempting  lessee  from  liability  for  waste,  1811. 

to  take  effect  in  possession,  1811. 
leaseholds,  sale  of,  in  consideration  of  rent-charge,  1811. 
leasing  powers,  orders  vesting,  [1791 — 1799]. 
lunatic  or  non  eomposy  application  on  behalf  of,  [1788,  1780, 1788]. 
married  woman,  separate  examination  of,  936,  [1791,  1788],  1810. 

acknowledged  deed  by,  when  required,  935. 
minerals  sold  separately,  [1801]. 
mining  leases,  vesting  power  to  grant,  [1795]. 
notice  of  application,  dispensed  with,  1810. 
notice  of  order  under,  [1794]. 
partition  action,  payment  of  sale  moneys  in,  1869. 
powers  given  by  order  under,  not  superseded  by  Settled  Land  Afit,  I8l<^ 
preliminary  orders  and  proceedings,  [1789 — 1791]. 
proceedings  for  protection  of  property,  [1808, 1807],  1812. 
provisions  of,  superseded  by  Settled  Land  Aiits,  1788. 
purchase-money  under,  payment  and  investment  of,  [1T90,  1800]. 
sale  out  of  Court  under,  1811. 
sales  and  reinvestments,  orders  as  to,  [1799 — 1808]. 
service,  dispensing  with,  [1790,  1798]. 
streets,  roads,  and  other  works,  orders  as  to,  [1807 — 1810]. 
succession  duty  on  sale  by  Court,  incidence  of,  1811. 
timber,  inquiry  as  to  sale  of,  [1808]. 
trustees,  application  by,  under  sect.  23. .  1810,  1811. 

SETTLED  LAND  ACTS,  1812. 

accumulation  of  income,  costs  payable  out  of,  1816. 

trust  for,  under  sect.  68. .  1820. 
Act  of  Parliament  forming  part  of  settlement,  1814. 
appeal  under,  1816. 
application  under,  mode  of,  1816. 
base  fee,  person  entitled  to,  1820.    . 
building  leases,  [1888],  1832.    See  infra^  leasM. 
buildings,  additions  to  or  alterations  in,  expenditure  for,  1849. 


VoL  I.  ends  withp,  884 ;   Vol.  11.  unthp.  1894. 
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SETTLET)  LAND  ACIS-^continued. 
capital  money  nnder,  1840 — 1845. 
appUoation  of,  1841—1843. 

oot^y  &c.  payable  ont  of,  1816,  [1819, 1880],  1843. 
heirlooms,  arismg  from  sale  of,  1839. 
unproToments,  expended  in,  1849,  1860. 
inyestment  of,  [1840],  1841,  1842. 
limited  interest,  money  arising  from,  1845. 
meaning  of,  1841. 
payment  of,  into  Court,  1841. 

to  person  absolutely  entitled,  1843. 
to  trustees,  1843. 
charge  under,  for  costs,  1816. 

chatteU,  sale  of,  [1884,  1835],  1839.    See  infra,  lieirlooms. 
committee  of  lunatic,  ezeroise  of  powers  by,  1821,  1822,  1832. 
condition  as  to  residence,  &o.,  effect  of,  on  powers,  1820,  1822. 
conditional  contract  under,  carried  into  effeotj  [1887,  1889,  1888,  1887], 

1840. 
conflict  between  settlement  and  Act,  1822,  1823. 
contract  under,  confirmed,  [1888,  1887],  1840. 
copyholds,  purchase  of  fee  simple  of,  1842. 
sale  of,  1824. 

under  Settled  Estates  Act,  by  trustees  appointed  under  Settled 
Land  Acts,  [1806]. 
oostb  under,  1816. 

sale,  of,  charged  on  settled  land,  [1886],  1843. 

separate  solicitors,  incurred  by,  of  persons  constituting  tenant  for  life, 

[1886]. 
taxation  and  retainer  or  payment  of,  [1825,  1880, 1884, 1886]. 
tenant  for  life,  of,  1823. 
trustees,  of,  payment  of,  [1819]. 
yaluation,  including  fees  for,  [1884]. 
Court  fees  payable  under,  1816. 
Crown,  bound  by  exercise  of  powers,  1820. 
curtesy,  tenant  by,  1820,  1824,  1832. 
deriratiTe  settlements,  effect  of,  1814. 
dignity  or  title  of  honour  is  **  land "  within,  1839. 
easement  under,  right  to  tunnel  under  land  is  not,  1824. 
eoolesiastical  property,  not  applicable  to,  1814. 
exchange  under  powers  of,  [1818],  1822. 

family  arrangement,  when  part  of  settlement  under,  1814,  1815. 
focfeiture  not  occasioned  by  exercise  of  powers  imder,  1823. 
formal  parts  of  orders  under,  1812,  1813. 
heirlooms,  1839. 

dignity  settled  to  deyolye  with,  1839. 
sale  of,  [1884, 1885]. 

pending  deddon  of  question  as  to  re-inyestment  of  proceeds,  [1885]. 
proceeds  applied  in  discharge  of  incumbrances,  [1885]. 
proceeds  applied  in  repair  of  unsold  heirlooms,  [1886]. 
trustees  for  sale  of,  for  purposes  of  Act,  1826. 
tmpzoTements,  1845 — 1852. 

Agricultural  Holdings  Act,  under,  1849. 

alterations  to  suit  conyenience  of  tenant  for  life,  not  authorised,  1849. 
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SETTLED  LAND  ACTB—^anHnued. 
improyementf — wmtifmed, 

appHcation  of  capital  money  in,  1842,  [1846-*1848],  1849, 1850. 
prospeotiTely,  not  authorized,  1850i 

Lnproyement  of  Land  Aot,  1864,  under,  1849,  1850. 

scheme  for,  1860,  186U 
approved,  [1845, 1846]. 
income,  application  of,  1844. 

ooets  payable  out  of,  1816. 

jointure  rent-chargee,  in  payment  of,  1841. 

person  entitled  to,  having  powers  of  tenant  lor  life,  1819, 1820. 
incumbrances,  discharge  of,  [1835],  1842,  1849. 

life  estate,  on,  1843. 
infknt,  appHcation  by  or  on  behalf  of,  [1812, 1816—1818, 1888]. 

appointment  of  persons  to  ezeroise  poirers  on  behalf  of,  [lUi— Utl^ 
1821,  [1885, 1888]. 

appointment  of  tmatees  for  purposes  of  Act  on  behalf  of,  [MK],  1827, 
[1888]. 

approTsl  of  proceedings  on  behalf  of,  [085]. 

oontmgentiy  entiUed,  not  within  Act,  1821.  ' 

lease  of  property  of,  1020. 

powers  exeroiseable  on  behalf  of,  1821. 

tenant  in  fee  simple,  [1817],  1821. 

tenant  in  tail,  [1818]. 

unconverted  realty,  entitied  to  share  in,  1821. 

undivided  moiety,  entitled  to,  [1817]. 
injunction  against  undue  exercise  of  powera  under,  [1818],  1828. 
investment  under,  [1840],  1841—1844. 

money  in  Court  under  statute  *'  liable  to  be  laid  out  in  parebise  d. 
land,"  1844. 

powers  of  investment  conferred  on  trustees,  1844. 
jointress,  interest  of,  not  concurrent  with  that  of  tenant  for  file,  1819. 
jointure,  tenant  for  life  empowered  to  convey  free  from,  [1885]. 
jurisdiction  and  powers  of  Ck>urt  under,  1815. 
land  drainage,  payment  of  terminable  rent  charges  for,  1842. 
**  land,"  meaning  of,  1815,  1839. 

Lands  Glauses  Act,  investment  of  money  paid  into  Court  voder,  1844. 
leaseholds,  pnrohase  of  reversion  of,  1842. 
leases  under,  1827—- 1838. 

building,  1832. 

Hberty  to  grant,  [1888]. 

pending  action  in  Chanoery  Division,  [1888]. 

consideration  for,  1832. 

easement,  conferring,  not  bondJUe,  1765,  1838. 

liberty  to  grant,  generally,  [1888],  1833. 

mansion  house,  of,  [1880],  1838. 

mining  lease,  application  of  royalties  under,  [1888],  1833. 
payment  into  Court  by  lessee,  [1880]. 

particular  lease  where  no  contract  entered  into,  [1887],  1833. 
where  oon^araot,  [1887],  1883. 

surrender  and  renewal  of,  [1881]. 

variation  according  to  cnstom  of  district,  [1888],  1832,  1833. 
lit  pendens,  registration  of  order  as,  1851. 
lunatic,  exercise  of  powers  on  behalf  of,  1821 — 1823, 1832. 

Vol.  L  mde  with  p.  884;  m.  II.  with  p.  1894. 
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maiiflion  house,  1838. 

leaae  of,  [1880],  1888. 

Bale  of,  [1838,  1884],  1838. 

Appeal  as  to,  parties  to  be  licazd  od,  1816. 
heirlooms,  with  direotioiis  as  to  disposal  of,  1838. 
oat  of  Court,  [1888]. 
mines,  lease  of,  application  of  royalties,  [18SM]. 

payment  into  Conrt  bj  lessee,  [1880]. 

porohase  of,  out  of  capital  money,  1842. 

sale  of,  apart  from  service,  1821. 
mortgage,  costs,  to  raise,  1816. 

tenant  for  Ufe,  by,  1822,  1824,  1840. 
notices  to  be  giyen  nnder,  to  tmstees,  1824. 
partition  nnder,  1872. 

payment  into  Conrt  under,  [1837],  1841,  1843.  • 
powers  confeired  by,  are  oumulatiye,  1826. 
procedure  under,  1816,  1816. 

protection  of  land,  proceedingH  for,  authorized,  [1847],  1850. 
purchase  of  land  under,  [1813],  1842. 
rebuilding,  expenditure  for,  1849. 
rent-charge  in  fee  created  under,  1833. 

teiminable,  discharge  of,  1842,  1843. 
residence,  effect  of  condition  as  to,  1820,  1822. 
xeyenion,  application  of  money  paid  for,  [1840]. 

purchase  of,  out  of  capital  money,  1842. 
•alea  under,  1833—1841. 

copyholds,  of,  1824. 

costs  of  attempted,  charged  on  settled  land,  [1887]. 

costs,  to  raise,  1816. 

discretion  of  tenant  for  life  as  to,  1823. 

general  powers  of,  conferred  by  Court,  witiiin  specified  limits,  [1818]. 

injunction  against  improper,  1823. 

out  of  Court,  [1883],  1839. 

purchase-money,  payment  of,  into  Conrt,  [1887],  1841. 
flenrioe  of  application  under,  1815,  1821. 
Settled  Estates  Act,  tnyestment  of  money  paid  into  Court  nnder,  1844. 

powers  conferred  under,  not  affected,  1810,  1824. 
<<Bettiedland"  nnder,  1815,  1819,  1851. 
"iettiement,"  definition  of,  1813. 

seTeial  instruments  constituting,  1818,  1814. 

trust  for  sale,  by  way  of,  1851,  1852. 
aolioitor,  employment  of,  by  tenant  for  life,  1817,  [1886]. 
solicitor  to  tenant  for  life  not  appointed  trustee  under  Act,  1827. 
snrreyor,  appointment  of,  [1845,  1846]. 
teDAmt  I6r  lift  under,  1816—1824. 

appointment  of  person  to  ezerdse  powers  of,  [1816^1818, 1885]. 

infant,  on  behalf  of,  for  purpose  of  particular  contract,  [1816], 
1825. 
general  powers,  to  exercise  within  specified  limits,  [1818]. 
undertaking  by  dowress,  on,  1821. 

oontracts  by,  1840. 

costs,  right  to,  1823. 

dealings  between,  and  the  estate,  1822. 

£^fff0M  to  th$  Fofmt  ar§prifU$d  thm  [466]. 
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SETTLED  LAND  UJ^^-^emtinued. 
tenant  for  lifb  wtkUvt^-continued, 

dedaration  on  sale  "bj,  of  his  right  to  conyey,  [X836]. 

definition  of,  1819. 

difPerenoee  between,  and  troateeB,  1815. 

'<  entitled  to  posseesion,"  1819. 

inveetments,  discretion  as  to,  1844. 

lonatio,  1821,  1822,  1823,  1832. 

mortgage  bj,  1822,  1824. 
restrained,  [1818],  1824. 

persons  having  powers  of,  1819,  1820. 

powers  of,  1822,  1823. 

not  assignable,  1822,  1823. 

proteotion  of  person  purchasing  from,  1824. 

reoonpment  of,  as  to  soms  paid,  1843. 

sereral  persons  constituting,  1816,  1819,  [1886]. 

trustee,  is,  for  aU  parties  entitled,  1823,  1832,  1839 

undivided  shares,  of,  concurrence  of,  [1888]. 

waste,  impeachable  for,  1832. 
tenant  in  tail,  powers  of,  [1818],  1819,  1820. 
Tenants'  Compensation  Act,  1890,  charges  under,  1848. 
tenant  for  jears,  powers  of,  1820. 
timber,  sale  of,  [1888,  1884,  1887],  1889,  1840,  1843. 
tithe  rent-charge,  redemption  of,  1842. 
tities  of  orders  under,  [1818]. 
trust  for  sale,  settiement  by  way  of,  1851,  1852. 
trustees  for  purposes  of  Act,  1825 — 1827. 

appointment  of,  [1825],  1826,  1827. 

for  infant  entitled  to  share  in  unconverted  realty,  [1885]. 
for  infant,  for  purpose  of  particular  agreement,  [1885]. 

definition  of,  1825,  1826. 

existence  of,  necessity  for,  1824,  1844. 

future  power  of  sale,  trustees  with,  1826. 

Ireland,  appointment  of  trustees  in,  1827. 

order  appointing,  entered  nunc  pro  tune,  1827. 

payment  of  capital  money  to,  1843. 

persons  to  be  appointed,  1826,  1827. 

stamp  duty  on  order  app<Hnting,  1826. 

trust  for  sale,  under  settiement  by  way  of,  1851. 

Trustee  Act,  1893,  provisions  of,  applicable  to,  1827. 
tcnstees  of  settlement,  consent  of  tenant  for  life  neoeasary  to 
powers  by,  1823. 

investanent  by,  of  money  liable  to  be  laid  out  in  purohasa  ol  land,  I8M. 

notice  to  be  given  to,  1824. 
waiver  of,  1824. 
undertaking  by  tenant  for  life  to  find  sum  for  improvenifloti,  [1888}. 

to  raise  question,  [1885]. 
undivided  shares,  land  held  in,  1815,  [1817],  1819,  [1888]. 

SETTLEMENT,  Ohaf.  XXVIII.,  1694—1852.    See  Sxrlbd  Laxd  Acsb. 

account  and  inquiries  against  trustees  as  to  settled  propedy,  1119 — U8I; 

1788, 1788]. 
accumulations  for  portions,  1736,  1737. 
aoquiesoence,  a  bar  to  avoidance  of  voluntary  settiement,  1708. 
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ademption  of  legacy  by  gift  or  portion,  [1697],  1603,  1604,  1737,  1738. 
advancement,  what  is,  1739,  1740.    See  Adyahosubst. 
advanoes,  inquiry  as  to,  by  way  of  portion,  [1788]. 

declaration  that  advance  within  power,  1732. 

hotchpot,  bringing  into,  [1485],  1612,  [1697],  1603,  [1788],  1738.     . 

interest  on,  charged,  1505,  1603,  [1782]. 

son's  share  advanced  on  his  executing  post-nuptial  settlement,  [1788]. 
affidavit  of  no  settlement,  234,  [927],  932,  937,  938. 

after-acquired  property,  covenant  for  settlement  of,  enforced,  [1696],  1700 — 
1702. 

declared  not  binding,  [1706]. 

property  bound  by  covenant,  1700 — 1702. 
agreement!  for,  enforced,  [1694, 1696],  1696—1698,  [1716,  1717],  2210. 
.  against  father  or  his  representatives,  [1694],  1697. 

against  husband,  [1696],  1696,  1697,  1698,  1701. 

against  trustee  of  previous  settlement  refusing  to  transfer,  [1696], 
1697. 

election,  infant  put  to,  by  covenant  to  settle,  1698. 

representations  amounting  to  ag^reement  to  settle,  1696,  1697. 

strangers  or  volunteers  entitled  to  benefit  of,  1698. 

trustee  entitled  to  sue  for  enforcement  of,  1724. 
alteration  of,  1713—1716.    See  infra,  **  reotifioation." 

after  decree  of  nullity  or  dissolution  of  marriage,  967 — 969. 
annual  charge,  declaration  as  to  keeping  down,  [1766]. 
appointed  property,  retentipn  of,  by  settlement  trustees,  [1788],  1747. 
appointment,  under  power  in,  set  aside  as  fraudulent,  [1742],  1745,  1746. 
approval  of,  on  infant's  marriage,  [1062,  1068],  1060,  1061.     See  Wabd  of 

GOITBT. 

artiolei  for,  rectification  of  settlement  in  accordance  with,  [1708,  1709], 
1713,  1714. 
carried  out  by  the  Court,  [1716—1718],  1728—1725. 

at  suit  of  trustee,  1724. 
construction  of,  1723,  1724. 

different  from  construction  of  executory  gifts  by  wiU,  1723,  1724. 
directions  in  articles  may  be  modified,  1723. 
assignment  of  leaseholds  pursuant  to  agreement,  [1694]. 
aToidaace  of,  [1704—1706],  1707,  1708.    See  Volustabt  Sbttlsmsnt. 
improvidoit  settlement,  [1704],  1707. 
on  marriage  with  deceased  wife's  niece,  [1706]. 

deceased  sister's  husband,  [1706]. 
power  of  revocation,  absence  of,  1704,  1707. 
cancellation  of,  when  set  aside,  [1706,  1721]. 
of  bonds,  where  settlement  rectified,  [1709]. 
of  disentailing  deed  executed  by  mistake,  [1721]. 
carrying,  into  execution,  [1728, 1729]. 
eeftui  que  vie^  production  of,  [1782],  1783,  1784. 
Chambers,  order  in,  for  sale  of  timber  on  settled  estates,  [1764]. 
chattels,  of,  directed,  [1719],  1720,  1725. 

excepted  from  Bills  of  Sale  Act,  1878.  .2012. 
children,  equity  to  have  agpreement  enforced  extends  to,  1697. 
inquiries  as  to,  of  marriage,  [1728]. 
what  children  are  within  marriage  consideration,  1697. 
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oonyeyanoe  directed  where  eetUement  rootified,  [1710]. 

declared  uimecefisary,  [1711]. 

directed  where  marriage  articles  carried  oat,  [1717]. 
copyholds,  tenant  for  life  to  procure  admission  to,  and  oontribnle  to 
[1776,  1776]. 

inquiry  as  to  surrender  of  settled  copyholds,  [llSt]. 
eosts,  appointed  and  xmappointed  shares,  out  of,  1518. 

mortgage  to  rebuild  mansion-hoTise,  of,  [1762]. 

new  trustees,  costs  of  appointing,  raised  by  sale  or  mortgage,  [177S]. 

out  of  estate,  taxation  and  payment  of,  1694,  [1712],  1716,  [ITlf, 
1776]. 

protection  of  estate,  of  proceedings  for,  1767. 

raising  portions,  of,  [1781],  1736. 

rectification  of  settlement,  payment  and  retainer  of  cosla,  [17M,  171ft]. 

trustee,  costs,  duuges,  and  expenses,  when  allowed  to,  [1706],  176S| 
1716,  1730. 
new  trustees  directed  to  raise  costs,  [1712]. 
retainer  of  costs  by,  [1709, 1710]. 
corenant  for  settlement  enforced,  against  husband,  [1096],  1697,  1698. 

against  widow,  [1696],  1697. 

to  settle  after-acquired  property,  [1696],  1700 — 1702. 
creditors,  when  void  or  fraudulent  as  against,  1699,  1700,  1703,  1707, 
[2346—2847],  2348—2351. 

marriage  settlement,  when  set  aade,  2349. 

parties  to  action  to  set  aside,  2351. 
declaration  that  settlement  binding,  [1996],  1696. 
deeds,  delivery  of,  orda«*ed,  where  settlement  set  aside,  [1704]. 

where  new  trustees  appointed,  [1717]. 

without  prejudice  to  lien,  [1717]. 
defective  execution  of  power  in,  aided,  [1741],  1746,  1747. 
definition  of,  1813,  1814,  1851,  1852.    See  Settlbd  LAim  Acn. 
dignity  of  a  peer,  of  property  to  go  with,  1720,  1726. 
disentailing  deeds  under  Fines  and  ReeoTeries  Act,  [1794 — ^1790],  17S7. 

1788. 
diAsolution  of  marriage,  effect  of,  967 — 969. 
Divorce  Court,  power  of,  to  deal  with  settleifients,  967,  968. 
eldest  son,  meaning  of  term,  1744,  1745. 

younger  son  becoming  eldest,  1726,  1744,  1745. 

election  by  infant,  [1686,  1689],  1698. 

election  to  take  under,  or  against,  [1686, 1589],  1698, 1704. 

enforcing  agreement  for,   [1094,  1696],  1696—1698.    8e$  mtpn^  *<  aon^ 
ment." 

enfranchisement  of  rectorial  manor,  [1779]. 

enfranchisement  of  trust  premises,  leave  to  apply  for,  [1717]. 

equity  to,  of  married  woman,  938 — 954.    Ste  "Wah^t^th  Wokas. 

execution  of,  directed,  pursuant  to  agreement  or  articles,  [1094^  1716^  1717}. 

in  performance  of  executory  trust,  [1719, 1792]. 

on  advancement  of  part  of  expectant  share  to  boh,  [1782]. 
execution  of  trusts  of,  [1728,  1729]. 
executory  lettlements,  [1716, 1722],  1723—1727. 

devise,  by,  executed  by  conveyance  to  first  taker  for  life^ 
ohildrenin  tan,  [1720]. 

life  estates  not  dispunishable  for  waste,  [1721]. 

Vol  I.  ends  with  p.  884 ;  Vd,  II.  mthp.  1894. 
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executory  lettlements— «o;i/tfft/Af. 

maniage  articles  carried  out,  [1716 — 1719]. 

powers,  wliat,  are  inserted  by  CSonrt,  1724. 

puichase  of  land  directed,  [1718, 1719,  1728]. 

reference  to  approve  settlement,  form  of,  1721. 

settlement  to  be  approved  and  executed,  [1719]. 

strict  settlement,  directions  for,  [1719,  1790],  1724. 

vill,  in  pursuance  of,  [1721]. 
family  arrangement,  1703.    And  see  Faiolt  AsBAvaxxENT. 

declared  binding,  1696. 
Fines  and  Reooyeries  Act,  rectification  of  deed  enrolled  under,  1713. 
fraud  on  power,  what  appointments  invalid  as,  [1742],  1745,  1746. 
fraudulent,  as  against  creditors,  set  aside,  [2846,  2846],  2348,  2349. 
fund  in  Court,  of,  by  order,  [941—948,  1050]. 
fnmitnze,  inquiry  as  to,  [1775]. 
fnmitnze,  of,  directed,  [906]. 
future  mamage,  proTiaion  for  children  of,  1062. 

future  property,  covenant  for  settlement  of,  enforced,. [1695],  1700 — 1702. 
heir-at-law,  enforcement  of  covenant  by  and  against,  1697,  1698. 
heirlooms,  directions  for  settlement  of ,  [1719],  1720,  1724,  1725. 
hotchpot,  bringing  advances  into,  [221, 1788],  1738. 

clauses,  insertion  of,  in  settlement,  1715,  1724. 

construction  and  effect  of,  1737. 

life  interests  brought  into,  [1788],  1737. 
husband,  enforcement  of  covenant  against,  [1695],  1697,  1698,  1701. 

life  estate  when  g^ven  to,  1726. 
Improvement  of  Lands  Act,  orders  under,  [1770],  1771,  1772. 

dosing  of  existing  register  for,  1772. 
improvements,  allowance  for,  1765,  1766. 

indorsement  on  settlement  of  order  avoiding  or  rectifying,  [1704, 1708 — 
1718],  1714,  1716. 

legal  estate  passing  by,  1714,  1715. 
infant,  by,  confirmation  of,  989,  1698. 

obligation  on,  to  elect,  1698. 

proceeding^  as  to  settlement,  on  maniage  of,  1059 — 1062.    See  Wabb  of 

Ck>UBT. 

ratification  of  settlement  by,  1698. 

settlements  by,  under  Lifante*  Settlement  Act,   [1061],   1061,   1062, 
1698. 
inlknt  heir-at-law,  enforcement  of  settlement  against,  [1717]. 
inquiry  as  to  setUements  on  testator^s  daughters,  [1472]. 

whether  any,  and  if  proper,  [940]. 
iATeitment.    See  JxYSBratxar ;  Taxramx. 

interim,  of  money  to  be  laid  out  in  lands,  [1718]. 
land,  in,  application  for,  1727. 
direction  for,  [222]. 

evidence  of  fitness  of  proposed  purchase,  1727. 
inquiry  usually  directed,  1727.  ' 
to  be  setUed  to  uses  of  setUement,  [1722]. 
rents  and  dividends,  of,  inquiry  as  to,  [1722]. 

reversion  of  leaseholds,  in  purchase  of,  with  compensation  to  tenants 
for  Ufe,  [1729]. 


"Bffertneee  to  the  Forme  are  printed  thue  [466]. 
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jewels,  ezeoatoiy  trust  of,  oariied  oat,  [1615],  1720. 
jointare,  confirmed  and  made  good,  [960],  961. 

fraudulent  appointment  of,  1745. 
jointuring,  powers  of,  inserted  in  executory  setHemeat,  [17S0],  172(. 
judicial  separation,  effect  of,  on,  [966],  967  et  teq, 
leaseholds,  inquiry  as  to  future  management  of,  [1773]. 
leases.    See  Settled  Land  Aoib. 

inquiries  and  orders  as  to  renewal  of,  [1755, 1779],  1774, 1781. 

power  of  granting,  1765. 
legacy,  of,  directed,  1721. 
Limited  Owners'  Beeidenoes  Acts,  improyements  sanctioiied  imda,  [1771], 

1771,  1772. 
lost,  inquiries  as  to,  [2995,  8296]. 

eetablishment  of,  [2295,  2296],  2298—2300. 
management  of  settled  estates,  inquiries  as  to,  [1761, 1755, 1773]. 
management,  powers  of,  directed  to  be  inserted,  [1721]. 
mansion-liouse,  repairs  and  rebuilding  of,  orders  as  to,  [1765,  ITtt],  I7S6. 
[1770],  1771. 

leave  to  tenant  for  life  to  occupy,  [1761]. 
marital  rights,  in  fraud  of,  set  aside,  [2344]. 
marriage  articles,  1713  et  seq.    See  supra,  *'artiolM." 
married  woman's  fund,  affecting,  927  et  teq. 
Married  Women's  Property  Acts,  excepted  from,  919. 
minerals,  right  to  royalties  on  working,  [1760],  1764. 

sale  of,  separately,  [1748,  1749],  1760. 
misrepresentation  by  intended  wife,  .1708. 
miitake,  ayoidazice  of  settlement  on  ground  of,  1703,  [1704]. 

rectification  of  settlement  on  ground  of,  [1710 — 1718],  1714. 
eyidence  of,  what  sufficient,  1714. 
name  and  arms  clause,  compliance  with,  1726. 
none,  affidavit  of,  [927],  932,  937,  938. 
order  of  Court,  by,  [941—948, 1050],  1063. 
originating  summons,  TaUdity  of  settlement  determined  <m,  1479. 
<<  outgoings,"  declaration  as  to  construction  of,  [1760]. 
parol  agreement  for,  enforced,  [1694]. 
parol  oTidence  of  intention,  rectification  of  settlement^  1714. 
particulars  of  trust  fund  declared,  [1696]. 
personalty,  settlement  of,  directed,  1721. 
portions,  power  to  charge,  insertion  of,  in  settlement,  [1790],  1724. 

raising   and   securing,    [1730—1782],    1734—1736.      Ani  m  ^ 

TIONS. 

shifting  clause  not  carried  out  so  as  to  defeat  porfcions,  1725. 
post-nuptial  settlement,  examination  of  maixied  woman  as  to,  [980]. 

when  voluntary,  1698. 
power  to  appoint  life  estate  to  husband,  when  inserted  by  Coort,  HH 
powers  to  be  inserted  in,  1724,  1726. 

protector  of,  consent  by  Court  where  tenant  for  life  oonvicted  ol  Hsf* 
[1784],  1786. 

inquiry  as  to,  [1785,  1786]. 

office  of,  by  whom  and  how  exercisable,  1786,  1787. 

proceedings  where  lunatic  is,  1787. 
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pniohaae  of  lands  to  be  settled,  [1718,  1719,  1723]. 
inquiiy  as  to,  [1719],  1727. 
inyeBtment  in,  when  and  how  authorized,  1727.' 
reversion  of  leaseholds,  [1729]. 
will,  pursuant  to,  [1721,  1722]. 
receiver  of  funds  subject  to,  appointed,  [768]. 
recoup,  beneficiary  declared  liable  to,  [1686],  1704. 
rectifleation  of,  alterations  initialed  by  Judge,  1715. 

ante-nuptial  agreement,  carrying  out  intention  of,  [1709],  1713,  1714. 
costs,  retainer  and  payment  of,  [1709,  1710],  1716. 

jurisdiction  to  make  solicitor  pay  costs,  1716. 
counsel's  draft,  in  accordance  with,  [1710]. 
declaration,  by,  and  judgment  for  conyeyanoes,  [1710]. 
declaration  of,  indorsed  on  settlement,  [1708 — 1718],  1714. 
jurisdiction,  when  and  how  exercised,  1713,  1714. 

lapse  of  time  not  reg^ded,  1715. 
marriage  articles,  to  correspond  with,  [1708]. 
mistake,  rectification  on  ground  of,  [1710—1718],  1713—1715. 
omission  of  words,  &c.  unintentionally  inserted,  [1710],  1715. 
parol  evidence  of  intention,  1714. 
power  of  appointment  inserted,  [1712]. 
TVustee  Belief  Act,  on  petition  under,  [1713],  1715. 
voluntary  settlement  not  generally  rectified,  1708. 
wUl,  giving  effect  to,  1715,  1716. 
redemption,   equity  of,  in  settlement,  judgment   for  foreclosure  where, 

[2074]. 
religious  profession,  condition  as  to,  1726,  1747. 
renewing  leasee,  orders,  &c.  as  to,  [1766,  1778],  1774,  1775.    See  Tenaxt 

fobLifb. 
repairs  and  improvements  by  tenant  for  life,  allowance  for,  1765,  1766. 
repaiiB  proper  to  be  done,  inquiry  as  to,  [1766],  1765. 
'     xesidenoe,  condition  as  to,  1726. 

restraint  on  anticipation,  when  inserted  in  executory  settlement,  1725. 

reversionary  property,  of,  enforcement  of  agreement  for,  1698,  1701. 

roads,  inqtiiry  as  to  repair  of,  [1766]. 

sale  or  enfranchisement,  leave  to  apply  as  to,  [1717]. 

satisfaction  of  portion  by  subsequent  gift,  1738, 1739. 

second  marriage,  children  within  consideration  of,  1697. 

of  widow,  enforcement  of  agreement  for  settlement  on,  [1696],  1697. 
separate  estate  when  bound  by  covenant  to  settle,  1701. 
separate  use,  trust  for  settlement  for,  how  carried  out,  1725.    And  eee 

setting  aside,  [1704, 1706],  1707,  1708.    See  supra,  «  ayoidanoe." 

share  of  residue,  of,  1481. 

shifting  clause,  strictly  construed,  1725,  1726. 
insertion  of,  directed,  [1720],  1726. 
younger  son  becoming  eldest,  1734,  1735. 
stamp  on,  159,  162. 

stranger  or  volunteer  claiming  under,  rights  of,  1698 — 1700. 
strict  settlement  in  execution  of  trust  or  articles,  [1719],  1720,  1723  et  eeq. 
snooession  duty  on  estate  in,  353. 
suppression  of,  [2307],  2308. 
snrrender  of  settled  policy,  sanctioning,  1730.  . 
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tenant  for  life  under,  oompenfiation  to,  on  purehaso  of  revenioQ  of 
holds,  [1789]. 

poflseesion,  let  into,  on  terms,  [1756—1709, 1761, 1767]. 

^paste,  when  impeaohahle  for,  tinder  ezecatorj  tnxst,  1726, 1727.   iW 
see  Tenant  fob  Life. 
timber,  inqtiiry  as  to  catting,  [1751,  1765]. 

powers  for  cutting,  &c.  directed  to  be  inserted  in  settknieDt,  [1711]- 

proceeds  of  sale  of,  application  and  inyestment  of,  [1758—1714]. 

sale  of,  oidered,  1761,  [1764]. 
title  deeds,  deUvery  of,  to  tenant  for  life,  [1758, 1768],  1768. 
trust,  declaration  of,  when  complete,  1699. 

fund,  declaration  of  particulars  of,  [1696]. 
trust  for  sale,  by  way  of,  provisions  of  SetUed  Land  Acts  as  to,  1851,  ISdi. 
Trustee  Act,  infant  heir  declared  trustee  and  oonrejanoe  directed,  [1711]. 

Testing  interests  of  unborn  issue  where  settlement  set  aside,  [1701]. 
trustee  of,  agreement  for  settlement  enforced  against,  [1696],  1697. 

costs,  retainer  or  payment  of,  [1704, 1709 — 1718]. 

new,  appointed,  [1718,  1716,  1776]. 
Trustee  Belief  Act,  rectification  of  settlement  on  petition  under,  [171S], 

1716. 
trusts  of,  execution  of,  [1786]. 

undue  influence,  avoidance  of  settlement  on  ground  of,  1703. 
value  of  life  interest  brought  into  hotchpot,  inquiry  as  to,  [17S8],  17S7. 
variation  of,  by  Divorce  CSourt,  967,  968. 
variation  of  voluntary  settlement,  1708. 
vesting  of  portions,  1736,  1736. 

voluntary    settlement,     avoidance   of,    [1704,    1706],    1708,    23M.    Sn 
Yoltthtabt  SETTLEiaan?. 

binding  on  settior,  1699,  1700. 

protected  by  Voluntary  Conveyances  Act,  1893. .  2364. 
ward  of  Court,  on  marriage  of,  proceedings  as  to,  [1048 — 1068],  1069— IOC 
waste,  life  estate  when  made  impeachable  for,  660,  1726,  1727, 1764. 
will,  condition  in,  ignorance  no  excuse  for  non-oompliaaoe  wiih,  1726. 

rectification  of  settiement  to  g^ve  effect  to,  1716,  1716. 

settiement  pursuant  to,  directed,  [1719, 1781],  1723—1729. 

SETTLEMENT  (EQUITY  TO),  938—964.    Sm  Masbibd  Woxah. 

SETTLINa, 

conveyance  on  sale  by  Court,  354. 
iesue,  373. 

judgment  or  order,  appointment  for,  188. 
minutes,  allowance  for,  306. 

SEWAGE, 

pollution  of  water  by,  injunctions  against,  [615,  616,  618],  619,  620. 
jurisdiction  to  restrain,  how  and  when  exercised,  619^^22. 

SEWEB, 

support  to,  under  Public  Health  Act,  683. 

SHARES.    See  Coxpany. 

account  of  dividends  on,  [1878]. 

administration  of  estate  of  shareholder,  1628,  1661. 
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aUoizaent  of,  set  aside  where  misrepresentation  in  prospectus,  [8828],  2324, 

2325. 
blank  transfer,  effect  of,  2109. 
breach  of  trast  by  not  selling,  [1142]. 

calls  on,  indemnity  against,  in  action  by  vendor  against  pnrcbaser,  [2857, 
2868]. 

in  administration  action,  [1527],  1528. 
carrying  over,  from  one  acoonnt  to  another,  244,  245. 
certificates  of,  estopped  by  issue  of,  2310. 

pledge  of,  2006. 
charging  order  on,  [480], 
conversion  of,  in  unlimited  company,  1687. 
director's  qualification,  liability  in  respect  of,  2334. 
discount,  issue  of  shares  at,  714,  715. 
discovery,  right  of  shareholders  to,  92. 
diitringas  on,  priority  by,  2003. 
dividends  declared  after  sale  of,  right  to,  2280. 
executor,  devolving  on,  1127,  [1168],  1186,  1528,  1531,  1621,  1661. 
forfeiture  of,  improperly,  by  company,  restrained,  [706],  707. 
gift  of,  to  charity,  vaUdity  of,  1346,  1347. 
indemnity,  right  to,  against  calls  on,  [1168],  1186,  1528,  1621. 

against  directors  making  misrepresentation,  2325. 
infant,  transfer  into  name  of,  988,  [2859,  2860],  2362,  2363. 
issue  of,  not  to  be  paid  for  in  cash,  relief  in  respect  of,  [2507 — 2510],  2511 — 

2513. 
issue  of,  to  pay  dividends^  restrained,  [705],  714. 
Hen  of  company  on,  effect  of,  1934,  [2056],  2061. 
married  woman,  belonging  to,  917,  918. 

liability  of,  as  shareholder,  891,  902. 
mining,  not  an  interest  in  land,  1347. 
mortgage  of,  2002,  2003,  2108,  2109. 
new,  allotment  of,  1692. 
preference,  issue  of,  restrained,  [706],  719. 

not  a  "security,"  1185. 
purchase  by  a  company  of  its  own  shares,  714. 
purchase  of,  set  aside,  2318. 

rectification  of  register  of,  2280,  2327,  [2859,  2514,  2516],  2516. 
sale  of,  order  for,  [885],  341. 
spedfio  performance  of  agreements  as  to,  2210,  [2279],  2280. 

judgment  after  winding-up  of  company,  2280. 
stamp  on  warrants,  162. 
Stock  Exchange,  rights  and  liabilities  under  custom  of,  2356 — 2365.    See 

BtOOZ  EXOHANQE. 

SDiiender  of,  improper,  restrained,  707. 
trading  partnership,  in,  foreclosure  of,  [2048]. 
transfer  of,  declared  fraudulently  cancelled,  2307. 

forged,  relief  in  respect  of,  [2808],  2310. 

formalities  required  on,  2002,  2003. 

restrained,  [480],  481,  [729],  730,  731. 

when  complete,  2108,  2109. 
transferor  and  transferee,  mutual  rights  and  liabilities  of,  2361. 
trustee,  in  name  of,  1136,  1186. 
voting  powers  of  holders  of,  711,  718. 

— 
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SHARES  OF  RESIDUE, 

inqoirj  as  to  inouiabranoee  on,  [1478]. 

leoeiver  of,  appointed,  784,  795. 

trastees  of,  made  parties  to  administration  aodon,  1481. 

SHERIFF, 

appeal  by,  in  interpleader,  508.  • 

oommittal  or  attachment  of,  for  not  making  return  to  writ,  422,  [iM],  417. 

oosts  of  execution  payable  to,  435,  612,  513. 

discharge  of  prisoner  by,  474. 

fees  and  possession  money,  right  to,  432,  512,  513. 

injunction  against  trespass  by,  735. 

interference  by,  with  receiver,  780. 

interpleader  at  instance  of,  509—514.    See  Ihtkbflkider. 

in  County  Court,  514. 
penalties,  liability  for,  433. 
possession,  to  remain  in,  [510]. 
poundage,  432. 

zeoeiyer  to  deliyer  statement  as  to  goods,  758. 
sale  by,  under  writ  of  execution,  433 — 435. 
soUcitor's  authority  to  give  directions  to,  1076. 
to  sell  goods  and  pay  proceeds  into  Court,  [909],  512. 
to  withdraw,  [509,  510],  512,  758. 

SHIFTINa  CLAUSE.    S&e  Sbtxlshent. 
construction  of,  1725,  1726. 
insertion  of,  in  settlement,  [1780],  1726. 
younger  son  **  becoming  eldest,"  1734,  1735. 

SHINGLE, 

removal  of,  restrained,  [500],  598. 

SHIP, 

arrest,  release  from,  in  foreign  country,  in  action  in  rem,  788. 
assignment  of,  excepted  from  BiUs  of  Sale  Act,  2009,  2012. 
broker,  right  of,  to  commission,  1379. 
cargo,  account  of,  [1374],  1376. 

injunction  against  dealing  with  purchase-money  of,  724. 

realization  of,  by  receiver,  773. 
charter-party,  specific  performance  of,  not  ordered,  726. 

but  injunction  granted  to  enforce,  726. 
earnings  of,  declarations  of  rights  to,  1678, 1688. 
foreign,  specific  performance  of  agreement  for  sale  of,  2211. 
freight  of,  accoimt  of,  [501]. 

receiver  of,  with  injunction,  [501,  778],  773,  790. 
infant,  belonging  to,  guardian  how  far  competent  to  deal  with,  1025. 
injunctions  against  dealings  with,  [784,  786],  726. 

restraining  removal  of  foreign  ship,  [785],  726. 

restraining  shipping  of  goods  with  plaintiff's  trade  mark,  [684]. 
interpleader  as  to  adverse  claims  to  freight  and  earnings,  [501]. 
mortgage  of,  1978,  1979,  2023. 
receiver  of,  [778]. 
sailing  of,  restrained,  726. 
sale  of,  injunction  restraining,  725. 

jurisdiction  of  Admiralty  Division  to  direct,  726. 
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shares  in^  dealings  -with,  restrained,  725,  726. 
8hip*8  hosband,  appointment  of,  773. 

restrained  from  interfering  with  sailing  of,  726. 
Bolioitor*s  lien  on,  as  property  reoovered,  priority  of,  1095. 
speoifio  performance  of  agreement  for  sale  of,  2211. 
stoppage  in  transitu,  declaration  of  right  of,  [2367],  2368. 

SHOoTma, 

directions  for  letting  infant's  rights  of,  [1016]. 

grant  of  right  of,  does  not  entitle  grantee  to  restrain  cutting  of  trees  by 
grantor,  650. 

SHOBT  CAUSE,  149,  182. 

action  fit  to  be  heard  as,  150. 

action  marked  <' short,"  149,  150. 

farther  consideration  heard  as,  362. 

motion  for  judgment  heard  as,  182. 

rectification  of  settlement,  action  for,  not  to  be  heard  as,  150,  182. 

special  case  not  heard  as,  368. 

SHORT  NOTICE, 

leare  to  move  on,  393. 

SHORTHAND  NOTES, 

costs  of,  when  allowed,  263,  281,  306. 
on  appeal,  850,  869,  870. 
production  of,  ordered,  92. 

SHOWING  CAUSE, 

judgment,  against,  by  infant,  981 — 984. 

SIGN  BOARD, 

injunction  against  interference  with,  [657]. 

SIGN  MANUAL, 

for  administration  of  charities,  1291. 

SIMONY, 

discovery  ezposbg  to  forfeitures  for,  95. 

SLANDER, 

interrogatories  in  action  of,  84. 
title  of  receiver,  of,  contempt  of  Court  by,  467. 
title,  of,  injunction  against,  [668],  689,  690. 
trade,  injurious  to,  restrained,  [688],  689,  690. 

SUP, 

accidental,  in  judgment  or  order,  correction  of,  125,  191 — 193,  208. 

SMALL-POX  HOSPITAL, 

injunction  against  using  cottage  as,  [605]. 

SMOEJS  NUISANCE, 

injunction  against,  609,  611, 612. 

«*  SOLE," 

meaning  of  term,  899,  900. 
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SOLICITATION  OF  CUSTOMERS, 
restrained,  538|  697. 

SOLICITOR,  Chap.  XL.,  1072—1118. 

aooount  of  dealings  and  iransactdonB  by,  [1088,  1089],  1100 — 1103, 1362, 
[1371],  1375,  1377. 
settled  with,  opening,  1100,  1101. 
action  brought  bj,  taxation  after,  [284,  285],  286. 
action  by,  to  recover  fees,  leave  of  Court,  273. 

restraint  of,  until  one  month  after  delivery  of  bUl,  276. 
action  by,  without  authority,  costs  of,  139,  [1072,  1074],  1075. 

dismissed,  [1072]. 
admission  of,  IIU. 

affidavit  as  to  fitness  of  trustee  should  not  be  made  by,  1227. 
affidavit,  to  answer  matters  in,  1114,  1115. 
agent  employed  by,  privilege  as  to,  92  H  aeq, 
agent,  taxation  of  bill  of,  271,  275,  299,  303. 
agreeoMnts  between  soliolton  and  their  elientf,  277,  278,  1100. 
before  33  &  34  Y.  c.  28.  .277. 
under  that  Act,  277,  278,  1100. 

agreements  in  nature  of  champerty  excluded,  278. 
by  guardian,  trustee,  or  committee,  278. 
how  enforced  and  set  aside,  278. 
must  be  in  writing  and  signed,  278. 
re-opened  tmder  special  circumstances,  278. 
under  Solicitors'  Remuneration  Act,  1881.  .279,  [806,  800],  310. 
mortgager,  by,  to  pay  fixed  sum,  279. 
signature  of,  279. 
allowances  to,  on  taxation,  258—261, 281,  282,  298  H  8eq.  And  tee  T^nxm 

OF  Costs. 
appeal  by,  from  order  striking  off  roUs,  855,  875,  1116. 

from  order  directing  payment  of  costs  personally,  856. 
appointing,  to  represent  parties,  [1074]. 
appropriation  of  sums  by,  308. 
arrest,  privilege  from,  442,  468,  1112. 

attachment  against,  for  not  paying  balance  due,  [818],  316,  [1108].    Sft 
Attachxent  ;  Debtobs  Act. 
bankruptcy,  effect  of,  1167. 
enforcing  delivery  of  bill,  283. 
authority  of,  1075—1078. 

action  brought  without,  dismissed,  139,  [1072]. 
payment  of  costs  by  solicitor,  [1072 — 1074],  1075. 
balances  in  hand,  interest  on,  308. 
bankruptcy  of  client,  effect  of,  1084,  1085. 
bankruptcy  of,  not  protecting  from  arrest,  1112. 
bill  of  costs  of,  form  and  signature  of,  279,  281. 
delivery  of,  275.     See  infra,  delivery, 
payment  of,  what  constitutes,  289. 
business,  restrained  from  carrying  on,  witiiin  certain  limits,  [880]. 
carriage  of  order,  having,  duty  of,  281. 
cause,  in,  affidavits  not  to  be  sworn  before,  109. 
certificate  (general)  prepared  by,  331. 
certificate  of,  renewal  of,  1117,  [1118]. 

proceedings  by  uncertificated  solioitor,  1117. 
restrained,  1116. 
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SOLICITOR— «>«rtwi<«?. 

champertj  and  maintenanoe,  agreement  by  Bolioitor  in  nature  of,  278, 1100, 

1103. 
change  of,  11,  1079,  1080,  1085,  1086. 

Hen  in  case  of,  [1080],  1085,  1086. 

notice  of,  11,  1076,  1079. 
class  of  persons,  nominated  to  represent,  306,  [1074],  1519. 
derk  to  local  board,  lien  of,  1084. 
committal  of  client  for  non-payment  of  costs,  [814]. 
company,  of,  lien  on  documents  of,  1084. 

Hummary  jnrisdiction  over,  1108. 
compromise  affecting,  126.   . 
compromise,  anthority  of,  to  bind  dient  by,  1076,  1107. 

lien  of,  how  affected  by,  1096. 
conduct  of  action  taken  from  client,  duty  where,  1524. 
conduct  of  sale,  duties  and  charges  of,  in  reference  to,  312,  813,  340,  341, 

352. 
consent  by,  binding  on  client,  1 25. 
Conveyanciog  Act,  relying  on  provisions  of,  1 109. 
conveyancing  fees  payable  to,  310 — 314. 
costs  of,  defending  in  person,  306. 

improper  proceedings  ordered  to  be  paid  by,  [1072 — 1074],  1076,  1108. 

interest  on,  267,  307,  808,  1100. 
mortgage  for,  1100. 

not  ordered  to  pay  costs  of  rectifying  settlement,  1716. 
party  for  costs  only,  ought  not  to  be  made,  36,  1108, 
payment  of  costs  to,  out  of  fund  in  Court,  [858]. 
personally,  ordered  to  pay,  262,  1108,  1109. 
counsel,  pledging  client's  credit  to,  1077. 
country  solicitor,  attendance  of,  at  trial,  allowance  for,  299.    And  see  infra, 

London  ag^t. 
day,  costs  of,  ordered  to  pay,  1108. 
dealittgi  between,  and  client,  1099—1103,  1110—1112. 

aooountof,  [1068,  1068],  1100,  1101,  [1371],  1374,  1375. 
disqualification  of  solicitor  to  accept  benefit  from  client,  1099 — 1101, 

1110. 
setting  aside,  1101,  1102,  2312,  2322,  2323. 
delay,  effect  of,  1103. 

onus  probandi  in  application  to  set  aside,  1100,  1101,  1102. 
Debtors  Act,  when  liable  to  attachment  under,  442,  [1104],  1108. 
deceased,  costs  of,  moderated,  though  no  longer  taxable,  [896]. 
defaulting,  imprisonment  of,  442,  [1104],  1108. 
delay  or  misconduct  of,  costs  occasioned  by,  262,  [1104,  1105],  1108. 
delivery  of  bill,  to  party  chargeable,  275,  283. 
enforcement  of,  [882],  283. 

ag^ainst  London  ag^nt,  283. 
by  attachment,  283. 
indorsement  and  service  of  order,  283. 
item  bUl,  of,  does  not  preclude  taxation  by  scale,  314. 
leave  to  deliver  additional,  pending  taxation,  [888]. 
order  for  delivery  of  copy,  [891]. 
order  for  delivery  to  client* s  representatives,  [898]. 
delivery  of  securities  to,  not  of  course,  212. 
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SOLlCTIOBr-^cntinued. 

disbursements  hj,  allowance  of,  299,  308. 
interest  on,  308. 

probate  dutj,  280. 
scale  fee  not  indoded  in,  311. 
discharge  of,  [1080],  1085,  1086, 1097,  1103,  1108. 
disciplinary  jurisdiction  of  Court  over,  1106  et  «•;. 
discoTery,  not  to  be  party  for,  63,  87. 
default,  96. 
privilege,  88 — 91. 
distinct,  judge  may  require,  305,  328. 
district  registrar,  when  precluded  from  acting  as,  177. 
documents  delivered  out  to,  [98]. 
duty,  obligation  to  provide  for  payment  of,  241. 
election  agent,  retained  as,  costs  of,  275. 

election  by,  as  to  mode  of  charging  for  conveyancing  business,  311. 
enforcement  of  judgment  or  order  against,  [814,  315],  316. 
equitable  mortgage,  receipt  of  deeds  by  solicitor,  2051. 
examination  and  admission  of,  1114,  1118. 
execution,  v^fimetm  officio  alter ^  1076. 
executor  of,  taxation  of  bill  by  or  against,  [892,  893]. 
executor  who  is,  when  entitled  to  charge  for  professional  expenses,  1176, 

1177. 
fiduciary  relation  of,  to  client,  1100  «^  seg, 
firm  of,  UabiHty  of,  1111,  1112,  1139. 
fraudulent,  summary  jurisdiction  over,  1115,  1116. 
fund  in  Court,  loss  of,  held  liable  for,  [IIM],  1107. 
future  costs,  taking  security  for,  1100. 
general  agent,  employed  as,  must  keep  proper  accounts,  274. 
gifts  from  dient  to,  set  aside,  1100—1103,  [8840],  2341. 

bywiU,  1101. 
goodwill  of  business  of,  transfer  of,  1084. 
guardian,  not  appointed,  998. 

improper  proceedings,  held  liable  for,  [1104, 1106],  1107,  1108. 
Incorporated  Law  Society,  jurisdiction  and  powers  of,  1114,  1115. 
infant  bound  by  acts  of,  982. 

lien  of  solicitor  available  against,  1097. 
injunction  against,  acting  in  opposition  to  former  dient,  1108. 

exercising  power  of  sale,  1973.  . 
practising  as,  [581]. 
injunction  to  protect  lien  of,  [1087],  1089,  1092. 
inspection  of  documents  by,  79. 
interest  on  costs,  when  entitled  to,  308,  1100. 
investment,  receiving  money  for,  liability  of,  1110,  1112. 
judgment,  continuance  of  authority  after,  1076. 

liberty  to  enter  up,  for  costn,  on  undertaking,  [885]. 
jurisdiction  and  control  of  Court  over,  1106  ^<  $eq, 

in  cases  of  mere  negligence,  1109. 
liability  of,  delivering  writ  to  sheriff  for  execution,  432. 
lien  of,  on  fond  in  Court,  1087  et  teq, 

charging  fund,  [1087,  1088]. 

as  against  assignee  of  client,  [1098]. 

charging  life  interest  and  restraining  payment  of  dividends,  [1097]. 

nature  and  extent  of,  1092. 

stop  order  in  protection  of,  [1087,  1088],  1092. 
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^OUCrtOK— continued. 

lien  of,  en  papers  and  doenments,  1080^1087. 
actively  enforced,  cannot  be,  1083. 

or  used  so  as  to  impede  proceedings,  189,  1086. 
determination  of,  1087. 
nature  and  extent  of,  1083 — 1085. 

order  for  delivery  to  new  solicitor  subject  to  lien,  [1080—1082]. 
on  undertaking  to  return  or  produce,  [1080,  1081]. 
to  solicitor  of  creditor  conducting  action,  [1081]. 
production  and  delivery  of  documents  subject  to  lien,  76,  [1081,  1082], 
1085. 
wbere  solicitor  has  discharged  himself,  1086. 
where  he  has  been  discharged,  1085,  1086. 
receiver  to  deliver  documents,  subject  to,  [763]. 
rights  and  equities  affecting  client,  is  subject  to,  1083. 
security  by  lodgment  of  fund  in  Court,  [1081],  1086. 
town  agent,  right  of,  to,  1085. 
waiver  of,  by  taking  security,  1096. 
*  lien  of,  on  property  <*  recovered  or  preserved,*'  [1089—1001],  1092—1097. 
assignment  of,  1094. 

attaches  to  money  received  by  way  of  compromise,  126. 
charging  orders,  [1089—1091]. 

without  prejudice  to  prior  charging  order  or  right  of  solicitor 
subsequently  employed,  [1001]. 
compromise,  how  affected  by,  1096. 
gfamishee  order,  how  affected  by,  490,  1094,  1095. 
jurisdiction  of  Court  or  Judge,  1097. 
natare  and.extent  of,  1092—1094. 
priority  of,  490,  1094,  1095,  1422,  1423. 
procedure  to  obtain  charg^g  order,  1096, 1097. 
sale,  enforced  by,  [1089]. 
set-off  notwithstanding,  266,  1095, 'l 096. 
stop  order,  how  affected  by,  498,  1094. 
Limitations,  Statute  of,  when  entitled  to  benefit  of,  1103,  1109,  1112. 
London  agfent,  action  against,  for  account,  275. 
authority  and  retainer  of,  1075,  1079. 
communications  with,  when  privileged,  88,  89. 
delivery  and  taxation  of  bill  of,  271,  283,  308. 
lien  of,  1085,  1097. 
lunatic,  liable  in  respect  of  improper  proceedings  on  behalf  of,  [1106]. 
managing  derk  of,  authority  of,  1078. 
misconduct,  &c.,  costs  occasioned  by,  262. 

liability  for,  1106—1112. 
mistake  of,  client  when  not  prejudiced  by,  868,  1108. 
money  order,  duty  of,  in  reference  to,  207. 
money  scrivener,  acting  as,  1375. 
mortgage  to,  by  client,  312,  1098—1103,  1906,  1907. 
costs,  for,  1100. 

to  stand  for  amount  actually  due,  [1098, 1099]. 
mortgagee,  charges  by  for  professional  services,  1110,  1111,  1950,  1951, 
1977. 
restrained  from  selling,  735. 
Hortgageee'  Legal  Costs  Act,  1895,  when  entitled  to  benefit  of,  1110,  1111. 
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BOLlCVrOR'-continu&d, 

mortgagor's,  paying  off  debt,  acooont  against^  1972. 
znortgagor's,  retainer  of  deeds  by,  1948. 
negligence,  liabiHty  f or,  1102,  1108,  1109,  1716. 

when  ordered  to  pay  costs  occasioned  by,  [1104],  1108, 1716. 
nomination  of,  to  represent  parties,  [1074]. 
notice,  constroctiye,  through,  1078,  1079,  1128,  2106,  2107. 
office  of,  production  of  documents  at,  [52,  58],  79. 

may  not  be  charged  for,  79. 
official  liquidator,  to,  1078,  1084. 
papers,  delivery  of,  by,  150,  1085,  1086.    See  supra,  lien. 

neglecting  to  deliyer,  for  use  of  Judge,  150. 
partner,  liability  for  acts  of,  1111,  1112,  2180. 

of  trustee,  employed  as  solicitor  to  trust,  1177. 
partnership,  declaration  of  rights  of,  2160. 

judgment  in  action  to  wind  up,  2167* 
pauper,  assigned  to,  [1065],  1066. 
payment  to,  of  sums  under  £10 . .  223, 238. 
practising,  restrained  from,  within  certain  limits,  [580]. 
premium  paid  to,  when  recoverable  from,  1433. 
privilege  of,  from  arrest,  442,  468,  1112. 
privilege  communications  to,  88,  89. 

not  privileged  to  conceal  residence  of  ward  of  Court,  1047. 
production  of  documents  by,  subject  to  lien,  76,  1085,  1086. 

order  for  production  not  made  on  solicitor  of  party,  74. 
profit  costs,  entitled  to  charge,  attesting  will,  1103. 

inquiry  as  to,  [1100]. 

mortgagee,  as,  1111,  1977. 
promoter  of  company,  not  liable  as,  2830. 

solicitor  acting  for,  1078. 
purchases  by,  from  client,  278,  342,  1101,  1102,  2340,  2841. 
receipt  by,  of  purchase  or  mortgage  money,  1077,  1078,  2253. 
receipt  of  deeds  by,  2051. 
receiver  of  business  of,  appointed,  [702,  768],  787. 

solicitor  of  party  not  appointed  receiver,  775. 

special  direction  as  to  papers,  [708]. 
refunding  of  money  by,  jurisdiction  to  order,  1076. 
r^^istrar  of  solicitors,  1114. 

release  of  debts  g^ven  by  client  to,  set  aside,  [2840]. 
rents,  receiving,  must  pay  same  to  receiver,  778. 
representative  of,  taxation  by  or  ag^ainst,  [202 — 205]. 
retainer  of,  1075,  1076. 

acquiescence,  by,  1075. 

creditor's  deed,  by  trustees  of,  1076. 

general,  when  sufficient,  1075. 

joint  or  several,  1076,  1079. 

public  company,  by,  1078. 

taxation,  questioned  on,  271,  274. 
roUi,  itriking  off,  [1112, 1118],  1114—1117. 

liability  not  extinguished  by,  442. 

on  conviction  for  an  offence,  1113. 

payment  of  costs,  [1113]. 

procedureas  to,  1114 — 1117. 

restoration  to  rolls,  1116. 

Vol  I.  ends  with  p^  884;    Vol.  II.  wUhp.  1804. 
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salary,  paid  by,  1101. 

sale,  solioitar  conducting,  authority  of,  1078. 

may  not  himself  purchase,  342,  1102. 
by  solicitor  to  client,  1101,  1102. 
scale  fee,  when  entitled  to  charge,  310  et  seq, 
scrivener,  acting  as,  liability  of,  1376. 
seoozities  deposited  with,  liability  for,  1110,  1111. 
taken  by,  from  client,  312,  1098—1103. 

disqualification  of  solicitor  in  reference  to,  1100,  1101. 
ordered  to  stand  only  for  amount  actually  due,  [1098,  1009]. 
security  taken  in  name  of,  priority  of  client  in  respect  of,  2102. 
separate  appearances,  powers  of  Court,  &c.  as  to,  305. 

retained  by  same  client,  1079. 
service  on,  when  sufBcient,  394,  443,  523. 

charging  order,  of,  to  be  deemed  good  service,  [477]. 
substituted  service  on,  [4],' 
set-off  of  damages  or  costs,  how  affected  by,  1095,  1096. 
settled  accounts  with  client,  opening,  1100,  1101. 
Settied  Land  Act,  when  ineligible  as  trustee  under,  1827. 
several  defendants,  retained  by,  1076. 
sheriff,  authority  to  g^ve  directions  to,  1076. 
sheriff's  fees,  liability  for,  432. 

stamping  of  deeds,  ordered  to  procure,  at  own  expense,  [1195,  1106],  1107. 
stay  of  proceedings  by,  pending  reference,  [284],  236. 
stop  order  in  favour  of,  [1987,  1988]. 
subpcsna,  required  to  produce  documents  under,  1085,  1086. 
subpoena  to  name  new,  in  place  of  one  struck  off  roUs,  [19]. 
summary  jurisdiction  over,  1 106  et  seq, 
suspension  of ,  [1118],  1116. 

toxation  of  biU  of,  [268—272],  272—282.    See  Taxation  of  Costs. 
tenant  for  life,  to,  not  appointed  trustee  under  Settied  Land  Acts,  1827. 
town  agfents,  relations  of ,  to  country  solicitor,  271,  283,  308,  1075,  1079, 

1085.     See  supra,  Loudon  agent, 
transfer  to  County  Court,  right  to  costs  not  affected  by,  843. 
trustee  acting  as,  charges  by,  275,  304,  1177,  1178. 

when  liable  as,  1110,  1111. 
trustee,  when  appointed  to  be,  1226. 
trustees,  retained  by,  powers  of,  1076,  1077,  1079. 
uncertificated  solicitor,  proceeding^  by,  &c.,  316,  1117. 
undertaking  by,  as  to  refunding  costs,  [878],  879. 

to  make  payments  out  of  moneys  to  be  received,  [908]. 
to  stamp  deed,  157,  158,  [1196],  1107. 
undue  influence  by,  [2849]. 
unqualified  person  acting  as,  1117. 

County  Court  Judge  has  no  power  to  commit,  1117. 
waiver  of  lien  by,  1096. 

SOIilCITOB  AND  CLIENT  COSTS,  [251,  254],  267.    See  Co6T9. 

soiiiorroR  to  treasury, 

account  against,  having  administered,  [1648]. 

Act,  1876..  1650. 

administrator  on  behalf  of  Crown,  transfer  to,  [1649, 1647]. 

payment  out  of  parliamentary  deposit  on  certificate  of,  [2475]. 

Se/erences  to  the  Fwnm  are  printed  (hm  [466],    . 
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SOLICITOKS  ACT,  1888.. 1114,  1115. 

SOLICITORS'  REMUNERATION  ACT,  1881, 
provialons  of ,  [808,  809],  310—314. 

SPECIAL  CASE,  Chap.  XXI.,  365—368, 
amendment  of ,  49,  367. 
appeal  from  order  on,  859,  863,  864. 

none  from  order  directing,  860. 

raising  questions  of  fact  only,  860. 
arbitrator  or  referee,  power  of,  to  state,  409,  410,  411,  415,  418. 
costs  of,  365,  368,  414. 

Court  of  Appeal,  cannot  be  set  down  before,  368. 
foreign  Court,  for  opinion  of,  [845,  846],  847. 
form  of,  366,  367. 
infant  concurring  in,  368. 
interpleader  proceedings,  in,  507. 
mftrried  woman  concurring  in,  366,  368. 

motion  for  judgment,  action  need  not  be  set  down  on,  proformS,  366. 
order  on,  which  decides  whole  action,  [866]. 
parties  to,  367,  368. 

under  disability,  368. 
point  of  law  raised  by  pleadings,  [866]. 
question  of  law  set  down  without  stating,  [866],  367. 

order  on,  [866]. 
refusal  to  answer  question,  [866],  367. 
setting  down,  368. 

amendment,  in  case  of,  49. 

order  for,  [866]. 

short,  not  to  be  marked,  368. 
when  necessary,  368. 
Sir  G.  Turner's  Act  (13  &  14  Y.  c.  85),  provisions  of,  as  to,  kept  sHtv,  368l 
standing  for  judgment,  order  on,  [866]. 
stay  of  proceedings  pending  determination  of,  132. 
title,  as  to  question  of,  367,  368. 

SPECIAL  CIRCUMSTANCES, 

Master  may  state,  without  direction,  1362. 

SPECIAL  EXAMINER,  [100],  106,  111. 
SPECIAL  GUARDIAN,  [996],  998.    See  Guabdun. 

SPECIAL  INDORSEMENT, 

of  writ  in  action  for  specific  performance,  2230. 

SPECIAL  JURY,  371,  [876]. 

SPECIAL  MOTION,  391—395.    See  MonoH. 

SPECIAL  PETITION,  386—390.     See  Pbtxtioh. 

SPECIAL  REFEREE,  415—420,  [606],  607,  615.     Set  Bsvebkr. 
expert  is  not,  324. 

SPECIAL  RETAINER,  306. 

SPECIALTY  CREDITORS, 

priority  of,  in  administration  of  aasets,  abolished,  1421.    Sr^ 
tion;  CBEa>iT0B*s  Aciiok  ;  Debt. 

» 

Vol  I,  end*  mth  p,  884 ;  Vol  XT.  tfHth  p.  1894. 


General  Index.  295 1 

SPEOIALTT  DEBT, 

broach  of  trust,  when  created  by,,  1136. 

SPECIFIC  APPROPBIATION,  2366—2367.     8e$  Affbofbiation  ;  Bill  ov 

EXOHANQB. 

SPEOUj'IC  bequest,  1609—1626.    See  JjBOaxjt  ;  Ezboutob. 
deUvery  of,  [1618,  1614]. 
bcomeofj  1621. 
inquiry  as  to  disposal  of,  [1618]. 

SFECITIG  DENIAL,  163,  181. 

SPECIFIC  EFFECTS, 

dehyery  of,  to  person  entitled,  [1618,  1614]. 

to  tenant  for  life,  [1615,  1761]. 
inquiries  disting^uiBhing,  [1686]. 

SPECIFIC  PEBFORMAKOE,  Chap.  L.,  2206—2294. 
abandonment  or  waiver  of  contract,  2223. 
abfttCBMBt  or  eompansation,  with,  [8268—8860],  2261—2264. 
at  instance  of  purchaser,  2261,  2262. 
at  instance  of  vendor,  2262. 

questions  of,  must  be  put  in  issue  on  pleadingfs,  2264. 
rent,  of,  in  action  as  to  lease,  [8860,  8874],  2278. 
abstract  of  title,  inquiry  as  to,  and  objeotionB  and  answers,  [8888],  2234. 

sufficiency  of,  2234. 
aooommodation  works,  enforcement  of  agreements  as  to,  2210,  2249,  [8880], 

2281. 
acquiescence,  when  a  defence  to  action  for,  2212,  2224. 
admission  in  pleading^,  judgment  on,  181. 
agents,  contracts  by,  enforcement  of,  [8806],  2216,  2221,  2222. 
agreement  not  to  bid  at  sale,  no  defence  to  action  for,  2220. 
agreements  enforceable  by,  220&— 2212,  2219. 
allegations  necessary  in,  179. 

ambiguity  and  uncertainty  in  contract,  effect  of,  2211,  2216,  2217. 
annuities,  enforcement  of  agreements  for  sale  or  grant  of,  1266,  2209,  2224, 
[8888],  2293. 
lands  declared  ohargfed,  vesting  order,  1266. 
annuity,  of  sale  in  consideration  of,  2266 . 
arbitration  clause,  effect  of,  966. 

arohway,  of  agreement  by  railway  company  to  construct,  2281 . 
attachment  against  defendant  in  default,  2287. 
anotioneers,  joining,  as  defendants,  2230,  2267. 
award,  of,  2211. 

of  agreement  as  varied  by,  [8891]. 
bankruptcy  of  purchaser,  effect  of,  2266. 
bill  of  sale,  of  agreement  to  execute,  2210. 
bond  not  to  trade  within  certain  limits,  of,  2210. 
breach  of  trust,  agreement  involving,  not  the  subject  of,  2221,  2222. 
building  materials,  of  contract  for  sale  of,  2214. 
buildings  or  works,  of  agreement  as  to,  2210,  [8880,  8881]. 
business,  of  agreement  for  sale  of,  [8888]. 
cancellation  of  shares,  enforcement  of  agpreement  for,  2210. 
certifioate  asto  title  in  action  for,  [8889],  2231,  2236,  [8848,  8866],  2267. 
against  title,  form  and  effect  of,  2231,  2236,  2256,  2267. 
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Chancery  Division,  oaoses  and  matters  assigned  io^  2229,  2276. 

chsfter-party  not  enforoed  by,  726. 

dhattels,  of  contracts  for  sale  and  deUvery  of,  2210» 

company,  against,  2222. 

compensation  for  defective  title  or  parcels,  [2858, 8900],  2261 — ^2264,  [Wi]. 

completion,  time  for,  2237. 

appointment  of  time  and  place  for,  after  judgment,  [8886 — 8887]. 
compromise,  of,  2211,  [8884],  2285. 

order  for,  may  be  made  in  existing  action,  2284. 
condition  precedent,  of  agreement  snbject  to,  2217,  2222,  2223. 
conditions  of  sale,  effect  of,  in  action  for,  2220,  2223,  2224,  2231—2235. 

See  Vendob  and  Pubohabeb. 
consideration,  defences  on  ground  of  failure,  &o.,  of,  2218. 
contempt,  enforcement  of  order  by  process  of,  2285,  2287. 
conveyance,  direction  for  execution  of,  [8887—8840, 88tt,  8844],  2253, 2214. 
as  escrow,  and  to  be  handed  over  on  payment  of  pmtihiac  mrmry, 
[8840-8842],  2289,  2290. 

oononrrenoe  of  parties  in,  2254,  2255. 

defendant  or  other  person  appointed  to  convey,  [884^  8887]. 

form  of,  and  covenants  in,  2254,  2255. 

general  words,  effect  of,  2255. 

order  fixing  time  and  place  for,  [8886 — 8887]. 

person  appointed  to  convey,  [1888,  1868,  1866],  1272,  1273,  [8887]. 
copyholds,  of  agreement  to  divide,  1873. 
eoBtB  in  action  for,  2237,  2257,  2258. 

death  of  vendor,  where  action  occasioned  by,  2258. 

infant  heir-at-law,  retainer  of  costs  of,  out  of  puichaae-money,  2247- 

lessor,  payment  of  costs  by,  2278. 

liberty  to  apply  in  Chambers  as  to,  [8807]. 

purchaser  when  liable  for,  2257. 

requisitions  on  titie,  occasioned  by,  2257. 

reservation  of  question  of,  [2847]. 

set-off  in  respect  of,  [2887]. 

taxation  and  payment  of,  [8837,  8889],  2258. 

where  vendor  does  not  show  titie,  2236,  2237,  2258. 
County  Court  juzisdiotion  in  cases  of,  2229,  2276. 
covenant,  common,  in  husbandry  not  enforced,  2211. 

right  to  enforce,  lost  by  acquiescence,  2212. 
custody  of  child,  agreement  as  to,  1046,  2217. 
damages,  awarded,  [8270]. 

failure  to  make  g^od  titie,  for,  or  in  alternative  for  non-] 
[8828]. 

inquiry  as  to,  by  reason  of  delay,  [8807]. 

inquiry  as  to,  when  directed,  2222. 

jud^ent  with  inquiry  as  to,  [8807,  8887,  8871,  8878],  2289. 

jurisdiction  to  award,  2225. 

measure  of,  2222,  2223,  2225. 

when  granted  in  lieu  of  specific  performance,  2225. 

when  not  given  by  judgement  not  assessed  on  motion,  2226. 
declaration  of  right  to,  [8206,  8807],  2230,  [8838,  8flfl0,  8848, 
8874]. 

in  case  a  good  title  can  be  made,  [8886],  2230. 

when  title  first  shown,  [2889, 8840]. 
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deedB,  deUyery  up  of,  [2887,  8948,  S244],  2255,  2256,  [8885]. 
defikult  of  pleading,  motion  for  judgement  on,  2230. 
defences  to  action  for,  2212—2224. 
delay  in  applying  for,  when  material,  2223. 
in  taking  objection  to  title,  2258. 
inquiry  as  to  damages  by  reason  of,  [8807]. 
deposit,  return  or  forfeiture  of,  2256,  2257,  [8886,  8887],  2269. 
deirick,  enforcement  of  agreement  for  sale  of,  2210. 
deterioration  and  dilapidation,  [8845,  8846],  2252,  2253. 
directors  of  company,  of  contracts  by,  in  broach  of  triut^  2222. 
diflcoyery  in  action  for,  90. 
disentail,  of  agreement  to,  2212. 
diwnJHBal  of  action  for,  2256,  2257. 
easements,  compensation  for  liability  to,  2263. 
-  ecdesiastical  corporation,  against,  2221. 
enforcement  of  judgment  for,  2285 — 2294. 
equitable  incumbrancer,  right  of  purchaser  as  against,  2222. 
escrow,  conyeyance  to  be  prepared  and  executed  as,  [8840^8848]. 
exchange,  of  agreement  as  to,  [1865]. 
execution  of  works,  of  agreements  as  to,  [8880,  8881]. 
executors  of  deceased  purchaser,  judgment  against,  [8807]. 
expenditure  by  yendor,  inquiry  as  to,  [8859]. 
fairness  of  agreement,,  how  to  be  judg^,  2218. 
fines  falling  due  before  completion  of  sale  of  manor,  2252. 
fixtures,  yaluation  of,  [8839]. 
foreign  judgment,  enforcement  of,  739,  1586,  1587. 
foreign  land,  of  agreement  as  to,  2212. 
fraud  or  concealment  a  defence  to  action  for,  2219. 
Frauds,  Statutes  of,  contract  within,  2212—2216. 
further  consideration  in  action  for,  reseryation  of,  [8889]. 
future  diyidends  in  bankruptcy,  of  agpreement  as  to,  2210. 
goodwill,  agreement  for  sale  of,  when  enforced,  2210. 
heirlooms,  of  agreement  as  to,  2210. 
husbandly,  common  coyenants  in,  not  enforced,  2211. 
illegal  agreement  not  enforced,  2218. 

impracticability  or  impossibility  a  defence  to  action  for,  2217y  2222. 
inadequacy  of  price  not  a  defence  to  action  for,  2218. 
infant  cannot  sue  for,  2217. 

or  be  sued,  1024,  2217,  2220. 
infant  trustee,  person  appointed  to  conyey,  [1868, 1868],  1272,  1273. 
Injnnction  granted  where  specific  performance  refused,  535,  536. 
Inquiry  as  to  damages,  [8807],  2222,  [8887]. 

as  to  title,  [8886,  8887],  2230,  2281,  [8858].    See  infra,  tiUe. 
inspection  of  tayem  sold  as  a  going  concern,  2249. 

interest  on  purchase-money,  computation  of,  [8808,  8887,  8888,  8840, 8848, 
8848]. 
general  rule  as  to,  in  absence  of  stipulation,  2249. 
income  tax,  deduction  of,  2251,  [8886]. 
rents,  on,  when  charged,  2251. 
repayment  of,  where  order  reyersed,  [8868]. 
rests,  when  directed,  2251. 
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interest  on  poiohafle-moneyy  oompatation  d^-eontimud. 

special  agreement  as  to,  effect  of,  2250« 

Statutes  of  Limitation,  operation  of,  as  to,  2251. 
intoxication  a  defence  to  action  for,  2221. 
jointure,  of  agreement  for,  1265. 
judgment  on  admissions  for,  181. 
jurisdiction  to  gprant,  nature  of,  2208. 

in  oases  of,  assigned  to  Chancery  Divisioin,  2229. 

when  and  how  exercised,  2209—2212. 
laches,  when  a  defence  to  action  for,  2223. 
Lands  Clauses  Acts,  of  agreements  under,  2209,  2217. 
leases,  of  agreements  for,  [2270—^8275],  2276—2279. 

abatement,  with,  [2260,  2274],  2278. 

ante-dating  leases,  2278,  2279. 

apiwrtionment  of  rents,  2248. 

assignment,  default  by  yendor  in  procuring  consent  to,  [8879]. 

assignment  with  proper  covenants,  directed,  [2247,  284S]. 

building  lease,  enforcement  of  agreement  for,  [2278]. 
where  agreement  mortg^aged  to  lessor,  [2248]. 

ooncurrence  of  parties  not  obtainable,  where,  2222. 

construction  of  agreement  for  lease,  2212,  2213,  2277. 
«  usual  covenants,"  what  are,  2277. 

costs  of  action  for,  2278. 

covenants  in  lease,  notice  of,  2234,  2277- 

damages  awarded,  where,  [2270,  2271,  2272],  2278. 

date  from  which  term  is  to  commence,  ascertainment  of,  2218. 

deficiency  of  parcels  in,  abatement  of  rent,  [2260,  2874]. 

description  of  lessor,  2212,  2213. 

indemnity  against  rents,  oovenants,  &c.,  [2248],  2256. 

inquiry  if  proper  lease  tendered,  [2274]. 

lessee's  action,  judgment  in,  [2271,  2272]. 

lessor^s  addon,  houses  declared  fit  for  habitation,  [8272]. 

licence  of  landlord,  inability  to  procure,  2222,  2236,  [8878],  2278. 
judgment  where  licence  needed,  [2271]. 

mining  lease,  of,  lodgment  of  money  as  security  for  rent,  [887S3,  2878. 

mortgagee,  by,  2276. 

mutual  leases,  enforcement  of  agreement  for,  [8878]. 

option  to  extend  term,  judgment  having  regard  to,  and  to  mmr, 
[8874]. 

partial,  enforcement  of,  2224,  2225. 

procedure  in  action  for,  2276. 

relief  against  breach  of  covenant,  2278,  2279. 

reversion,  concurrence  of  rival  claimants  in  conveyance,  2254. 

tenant  for  life,  by,  under  Settled  Land  Act,  2276. 

terms  of  lease,  declaration  as  to,  [2271,  2272],  2276. 

title,  lessor^s,  cannot  be  called  for,  2278. 

vesting  order  imder  Trustee  Act,  jurisdiction  to  make,  2288. 

waiver  of  title  in  action  for,  [2274]. 
letters,  pleading  agreement  implied  from,  2214. 

decUration  as  to  binding  agreement  by,  [2272]. 
liberty  to  prove  against  estate  of  deceased  purchaser,  [2208]. 
licence  to  use  photographs,  verbal  agreement  to  gprant,  not  eoforood,  2S11. 
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lieBi  of  pnndiaMr,  for  amount  of  oompensatioii,  2261. 
for  deposit  and  ooets,  [2849],  2256. 
of  intending  leflsee  for  money  expended,  2275. 
of  Tendor,  declared  at  hearing,  [2890,  8891]. 
deolaration  supplied  on  petition,  2294. 
order  after  attempted  sales,  injonction  and  deliYeiy  of  po«ieirion» 

[8881],  2294. 
sabsequent  order  enforcing,  by  sale,  [8890],  2294. 
when  arising,  2059,  2060,  2293. 
manager,  agreement  to  employ,  enforced,  [8888]. 
mazriage  articles,  of,  [1716].    See  SmrLBiasHT. 
mazzied  woman,  not  decreed  ag^ainst,  2220. 

unless  agreement  related  to  her  aeparate  estate,  2220,  2221. 
right  of,  to,  902. 
Merohant  Shipping  Acts,  under,  2211. 
mine,  deterioration  in  value  of,  how  assessed,  2252. 
mines,  of  agreement  relating  to,  2223. 

misdeieription,  or  misrepresentation,  defences  to  action  on  groundB  ol, 
2219,  2220,  2231,  2232. 
abatement  or  compensation  ordered  in  case  of,  [8860],  2262. 
maxim  "  ^veat  emptor  ^^  applied  with  caution,  2220. 
misrepresentation,  in  case  of,  as  to  working  expenses  of  colliery,  [8860]. 

compensation  for,  2262. 
miitaka  when  a  bar  to  action  for,  2218,  2219. 
compensation  when  allowed  in  case  of,  2262. 
distinction  between  setting  aside  contract  and  refusing  to  enforce  it^ 

2219. 
inquiry  as  to  title  where  mistake  alleged,  [8888]. 
remedy  in  cases  of,  2290. 
money  demand,  agreement  resulting  in,  not  enforced,  2211. 
mortgage,  agreement  for,  enforcement  of,  1911,  [8011],  2210. 
agreement  to  borrow  money  on,  not  enforced,  2210. 
execution  of,  by  purchaser  directed,  [8856]. 
lessor,  for  advances  by,  [8878]. 
mortgagee,  judgment  with  concurrence  of,  [8886]. 
mortgage,  against,  of  agreement  to  gprant  lease,  1969,  1970. 

sale  by,  right  of  purchaser  to  separate  oonyeyanoe  of  equity  of  redsmp* 
tion,  2254. 
mutual  conyeyances  directed,  [8864]. 
mutual  easements,  of  agreement  for  grant  of,  2211,  2216. 
mutuality,  want  of,  a  defence  to  action  for,  2217. 
n0  exeat  regno,  writ  of,  in  action  by  vendor,  2287. 
notioe  of  sub-purchase,  effect  of,  2221,  2254. 
of  tenancy,  effect  of,  2219,  2277. 
time,  of  the  essence,  when  made  by,  2224. 
notioe  to  treat  under  L.  C.  G.  Act,  enforcement  of,  2209. 

mandamus,  when  proper  remedy,  2209. 
nudum  pactum,  not  enforced,  2217. 
occupation  of  premises,  inquiry  as  to,  [8847]. 
oocupation  rent,  charging,  [8844],  2251. 
offer,  mere,  to  seU,  not  enforced,  2209. 
option  to  purchase  or  take  lease,  of,  2209,  2275. 
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ontgoings,  payment  of,  by  yendor,  2251,  2252. 
parol  agreement^  enforcement  of,  221 5,  2216. 

where  part  performed,  2215,  2216. 
parol  evidence  of  contract,  when  admissible,  2213 — 2216. 

Tariation,  agreement  with,  enforced,  2216. 
partial,  in  what  cases  granted,  965,  2224,  2225. 
parties  to  agreement,  only  decreed  as  between,  965,  2216,  2229. 

to  action  for,  2229,  2230. 

to  conveyance,  2254. 
partnership  agreements,  of,  [2169],  2164,  2211. 
patent,  sale  of,  enforcement  of,  2210. 

payment  of  purchase- money  into  Conrt,  [8842],  2253,  [8298]. 
penalty,  stipulation  for,  not  a  bar  to  action,  2218. 
personal  services,  agreement  for,  enforced  in  special  cases,  2211,  QHISJ. 
plan,  reference  to,  in  judgment,  2275. 
possession,  delivery  of,  in  default  of  payment,  [8291]. 
power,  of  agreement  as  to  exercise  of,  2221. 
pre-emption,  right  of,  enforcement  of,  2209. 
preliminary  agreement,  of,  2211. 
production  of  documents  in  action  for,  85. 
public-house,  sale  of,  as  going  concern,  2223,  2224. 
public  policy,  agreement  contravening,  not  enforced,  2218. 
purchase-money  lying  idle,  notice  of,  2250. 

payment  of,  into  Court,  [2242,  8292]. 

unpaid,  account  of,  [2240,  2242,  2261]. 
purchaser's  action,  judgment  at  hearing,  [2248,  2244]. 

costs  in,  and  dismissal  of,  2257,  2258. 
railway,  shares  in,  agreements  for  sale  of,  enforced,  2210. 
railway  company,  of  agreement  by,  to  construct  siding,  [8880]. 
receiver,  appointment  of,  pending  appeal,  758. 

where  purchaser  in  possession,  787. 
rectification,  in  combination  with,  2303. 
refreshment  room,  agreement  as  to  occupation  of,  2275. 
release  from  alleged  promise  of  marriage,  enforcement  of  agiMnflntflit 

2209. 
rent-charge  kept  on  foot,  [2268]. 
rents,  account  of,  [2237,  2242,  2248],  2250,  2251. 

interest  on,  2251. 

rests  on,  2251. 
requisitions  on  title,  2236,  [2264].    Su  Vskdob  axd  Pubckasbe. 
resale,  judgment  directing,  [2208].    And  see  Sjllb  bt  thb  Cousr. 
rescission,  order  for,  2256. 

stipulation  as  to,  in  conditions  of  sale,  2233. 

where  defendant  refuses  to  comply  with  judgment,  [88883,  2289. 
reversionary  interest,  of  agreement  for  sale  of,  2223,  2224. 
right  to  relief  by,  [2206,  2207],  2208—2220. 
sale  of  lands,  agreement  for,  enforcement  of ,  is  as  of  course,  2209. 

essentials  and  requisites  to  contracts  for,  2212 — 2216.     Se^  YsDOBiS 

PUitCUABEB. 

sea  beach,  of  agreement  to  demise,  2275. 

secretary  of  company,  against,  2222. 

separable,  where  parts  of  contract  are,  2218,  2224. 
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sepazation,  of  agreement  for,  [902,  963],  964,  965,  2210. 

deed,  of  coyenanta  in,  1965. 
seqneBtration,  enforoement  of  order  by,  2287. 
lettlement,  agreement  for,  judgment  for  performance  of,  [1694,  1680], 

1697—1700,  2210. 
shares  in  companies,  of  agreements  as  to,  2210,  [2Sn9],  2280. 
discretion  of  directors  to  reject  transferee,  2280. 
rectification  of  register,  when  proper  remedy,  2280. 
winding-up  of  company,  judgment  after,  2280. 
Bhips,  of  agreements  for  sale  of  foreign,  2211. 

siding,  of  agreement  for  construction  of,  by  railway  company,  [2880],  2281. 
special  indorsement  of  writ  in  action  for,  2230. 
staying  proceedings  in  action  for,  [2289]. 

in  action  on  terms  of  agreement  for  compromise,  2284. 
pending  appeal,  880. 
stock,  agreement  for  sale  of,  2210. 

dismissal  of  action  as  to,  without  prejudice  to  future  action,  [2279]. 
stock-in-trade,  valuation  of,  [2239]. 

stone  quairy,  declaration  as  to  stone  gotten  between  agreement  and  com- 
pletion, [2246],  2252. 
sub-purchase,  aguinst  vendor  having  notice  of,  2221. 
telegram,  of  agreement  by,  2213. 
tenant  in  tail,  against,  2249. 

time  of  the  essence  of  the  contract,  when,  2223, 2224. 
title,  acceptance  and  establishment  of,  [2207,  2227,  2288,  2242,  2245]. 
certificate  against,  reviewing,  [2229,  2289]. 

purchaser  not  in  all  cases  discharged,  2236. 
certificate  as  to,  orders  after,  [2249]. 

damages  for  failure  to  make  out,  or,  in  the  alt^tnative,  for  non- 
performance, [2227]. 
declarations  as  to,  [2226,  2227,  2237,  2288,  2259,  2265]. 
defect  of,  abatement  in  case  of,  [2260]. 
forced  on  purchaser,  2234,  2235,  [2238]. 
inquiry  as  to,  [2226],  2227,  2230,  2231. 
waiver  of,  2226,  2231,  [2274]. 

what  title  to  be  made,  2231—2236.    Se0  Vbrdob  ASS  FuxCBAflSE. 
when  directed  on  motion,  2230. 
when  title  first  shown,  2236,  2237. 
when  title  to  be  made,  2235,  2236. 
where  title  accepted  subject  to  requisitions,  [2227]. 
whether  title  shown  to  part,  [2258]. 
reference  as  to,  [2226,  2227]. 
title  deeds,  deUvery  up  of,  [2237,  2244],  2255,  2256,  [2285],  2286. 
trade,  contracts  in  restraint  of,  enforcement  of,  2210. 
transfer  of  action  for,  to  Chancery  Division,  829,  2229. 
tnutee, 

in  bankruptcy,  against,  2222. 

disclaimer  of  lease  by,  2278. 
infant,  not  g^ranted  against,  2220. 

not  granted  against,  where  agreement  involves  breaoh  of  tmst,  2221. 
of  charities,  against,  2221. 
rTmatee  Act,  defaulting  party  declared  trustee,  [2887]. 
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Trnstee  Acts,  Testing  lands  under,  [1208,  1868],  1272,  1278,  2888. 

joriBdiction  of  Court  under,  1272,  1273,  2288. 
uncertain  or  vague  agreement  not  enforced,  2211,  2216,  2217. 
underwriter's  slip,  refused  in  case  of,  2211. 
unreasonable  bargain  not  enforced,  2218. 

reasonable  part  enforced,  if  separable,  2218. 
vacant  possession,  agreement  for  sale  with,  2225. 
valuation  declared  binding  on  benefidariee,  [8884]. 
Vendor  and  Purchaser  Act,  provisions  of,  [2984— S868],  2269,  2270. 
vendor's  action  for,  reference  as  to  title  in,  [8888]. 

counter-claim  by  defendant,  farm,  allowed  to  go  out  of  edtiiatiflii 
[8845]. 

order  after  reference  and  certificate  as  to  tiile,  [8848]. 

specific  performance  at  hearing,  [8887 — 8844]. 

staying  proceedings  or  dismissal,  2256,  2257. 
vendor's  lien,  orders  enforcing,  [2880—8888]. 

nature  of,  2293,  2294. 
vesting  order  when  made  in  action  for,  1272,  1273,  [2844,  228T],  2288. 
volunteer,  in  favour  of,  1697,  1698. 
waiver  or  abandonment,  when  a  defence  to  action  for,  2223,  2224. 

of  right  to  abatement  or  compensation,  2263. 

of  title,  [2274]. 

plaintiff,  by,  of  stipulations  in  his  favour,  [2288]. 
wilful  default,  account  of  rents,  ftc.  cm  footing  of,  [8847],  2251. 
will,  of  contract  to  leave  by,  or  not  to  revoke,  2226. 
works  or  buildings,  of  agfreements  for  execution  of,  [2260,  2281]. 
writ  of  assistance  to  put  plaintiff  vendor  in  possession,  2292. 

SPEOIFIGATION,  646,  [667,  668],  659,  2377,  2378,  2380,  2381.    8m  F£IBL 

SPEED  CAUSE, 

submission  to,  136. 

SPES  SUCCESSIOKIS,  917. 

SPIRITUALIST, 

gift  to,  set  aside,  [8886],  2340. 

SPORTINa, 

agreement  as  to,  enforced  by  injunction,  542. 

directions  to  let  infant's  right  of,  [1016,  1016]. 

lease  of,  by  mortgagor,  1969. 

lease  of,  Scotch,  enforced  in  England,  601. 

right  of,  no  restraint  agfainst  cutting  timber,  650. 

tenant  for  life  declared  not  entitled  to  right  of,  1761. 

STABLES, 

on  groxmd  floor  of  London  house,  injunction  against  noisaooe  from,  [W^ 
612. 

STAIRCASE, 

reinstatement  of,  compelled,  525. 
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disooYery  by,  86. 
interest,  not  oharged  with,  1388. 
of  sum  to  abide  result  of  bet,  604. 
production  of  documents  by,  86. 
right  of,  to  interpleader,  604,  606. 

STAMP,  167—162. 

agreement  requiring,  168,  160,  161. 

allotment  letter,  on,  169,  161. 

annoity,  on  grant  of,  160. 

appeal  from  order  on  case  as  to,  864. 

apportionment  of  duty  under  Lands  Claoses  Act,  [8488],  2466. 

biU  of  exchange,  on,  169,  160. 

bond,  covenant  or  instrument,  on,  169. 

certificates  of  birth,  &c.,  on,  166. 

charter-party,  on,  169. 

contract  or  agreement,  on,  160,  161. 

oonyeyance  on  sale,  on,  161. 

costs  when  action  dismissed  for  want  of,  2300. 

coupon,  on,  161. 

Court  fees  paid  by,  169. 

debenture,  on,  169. 

equitable  mortg^e,  on,  161,  2061. 

foreclosure  order,  on,  1996. 

foreign  instrument,  on,  169. 

insufficiency  of,  167. 

loan  capital,  on,  161,  2037. 

lost  documents,  presumed  to  haye  been  duly  stamped,  168,  2299. 

marketable  securities,  on,  161. 

officer  of  Court  to  call  attention  to  want  of,  167. 

payment  for,  by  solicitor,  not  included  in  scale  charge,  311. 

penalty  on  stamping,  168. 

policy  of  insurance,  on,  169,  162. 

powers  of  attorney  and  notarial  acts,  on,  238. 

probate,  on,  1401. 

promissory  note,  on,  169,  162. 

receipt,  on,  168,  162. 

reoonyeyance,  on,  2266. 

release  or  renunciation,  on,  162. 

settlement,  on,  169,  162. 

share  warrants,  on,  162. 

solicitor  to  stamp  deed  at  own  expense,  [1106, 1106]. 

sufficiency  of  ruling  of  judge  as  to,  160. 

transfer  of  colonial  stock,  on,  162. 

unstamped  documents,  evidence,  168. 

though  fraudulently  destroyed,  parol  evidence  of,  not  received,  168. 
Testing  orders,  on,  and  appointments  of  new  trustees,  1208,  1249. 
▼ohmtary  settlement,  on,  169. 
want  of,  168. 

STAMP  ACT,  1891, 

sommary  of  recent  decisions  under,  160 — 162. 
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8TAND  OVER.    And  see  ANCiuKniSST. 

tzial  to  stand  over  with  libertj  to  remedj  dafeot,  [46]. 

STANNARIES  (COUBT  OF),  198. 
Acts  as  to,  198. 
appeal  from,  852. 

STATED  ACCOUNT,  [1880, 1881],  1382,  1886.    Sm  Aofxnm. 

STATEMENT  OF  CLAIM, 

dismissal  of  action  in  default  of,  134,  137. 
farther,  130. 

married  woman,  in  action  against,  893. 
partition  action,  verification  by  afiBdayit,  1874. 
striking  out,  [81]. 

STATEMENT  OF  DEFENCK    See  Dxnorca. 
farther,  130. 
striking  oat,  [81],  35. 
withdrawing,  [38]. 

STATUS  QUO, 

preservation  of,  hy  interlocatory  injonction,  526. 

STATUTE  OF  FRAUDS,  2212—2216.    See  Frajwb  (Siatdtb  of). 

STATUTE  OF  LIMITATIONS,  1154,  1155,  1436—1443,  1989—1942.    8m 
LnaTATioNB  (Statutb  of). 

STATUTORY  DECLARATIONS  ACT,  237. 

STATUTORY  JURISDICTION, 
appeal  from  order  onder,  865. 

STATUTORY  POWERS, 

company  most  keep  strictly  within,  709,  712 — ^714.     See  OoanAJn;  If- 

jusonos. 

STAYING  PROCEEDINGS,  130—134,  831—837. 

account,  taking  of,  not  stayed  pending  appeal,  879. 

administration  action,  in,  133,  134,  836,  1396. 

agreement  for,  enforced  on  motion,  393. 

agreement  to  refer,  after,  [890],  406—408.    See  Abbubaxiov. 

appeal  not  to  operate  as  a  stay,  134, 880. 

appeal,  pending,  877 — 882.    See  Appeal. 

arbitration,  on,  [889],  406—408. 

arbitration,  injunction  against  proceeding  with,  [182]. 

bankruptcy  of  defendant,  in  case  of,  434. 

bankruptcy  of  sole  plaintiff,  in  case  of,  117. 

certiorari  operating  as,  844.    . 

Chambers,  in,  pending  appeal,  879,  880. 

compromise,  on  terms  of,  [184],  126. 

concurrent  actions,  proceedings  stayed  in  one  creditor's  suit  with  leaved 
prove  in  the  other,  [881]. 
foreign  country,  where  one  action  brought  in,  134, 
in  one  action  and  cairiage  of  the  other  given  to  the  pUuntifl,  [8SI3. 
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costs,  in  default  of  payment  of,  [180],  188. 

dnditon'  action,  in,  1396. 

crimmal  cases,  in,  134,  835. 

oroBB-actions,  in  case  of,  837. 

default  in  payment  of  costs,  on,  [180],  133. 

defendant,  aghast,  with  substitution  of  claimant  in  interpleader,  [001]. 

except  for  purpose  of  carrying  order  into  effect,  [766]. 

executor,  against,  836. 

executor,  by,  before  probate,  13i. 

firm,  by,  until  names  given,  63. 

foreclosure,  in,  on  motion  by  defendant,  134,  1910,  1911. 

foreign  Courts,  in,  134,  [786],  737,  738. 

without  prejudice  to  certain  proceedings  or  questions,  [786]. 
friToloufl  or  vexatious  proceedings,  36,  [181],  133. 
infant,  where  not  beneficial  to,  [978],  976. 
injunction,  in  action  for,  on  undertaking,  [519]. 
partnership  action,  in,  2168,  2182. 
patent  actions,  in,  837. 
pending  action  in  foreign  Court,  737. 
satisfaction  of  judgment,  until,  in  another  Division,  [180]. 
scheme  of  arrangement  by  railway  company,  pending,  2470,  2471. 
Scotch  Court,  in,  [786]. 

solicitor,  by,  pending  reference  to  taxation,  [284],  285. 
special  terms,  on,  [181]. 

specific  performance  action,  in,  880,  2284,  [8889]. 
submission  by  defendants,  in  case  of,  [181]. 
taxation,  by  order  for,  [284,  286]. 
taxation,  with  view  to  set-off,  266. 
terms,  upon,  beneficial  to  infant,  [978]. 
test  action,  in  case  of,  [888],  837. 
undertaking,  on,  by  consent,  [181]. 

to  submit  to  inunediate  decree,  [766]. 
winding  up  order,  after,  834,  835. 

STEAM-FERRY, 

affecting  bridge  tolls,  issue  as  to,  381. 

STEAM-HAMMER, 

injunction  against  nuisance  by,  [607]. 

STEWARD, 

aooount  against,  1360,  1362,  [1872]. 
fee  to,  not  governed  by  scale,  311. 
manor,  of,  receiver  appointed,  [767]. 

STINT, 

common  without,  cannot  be  claimed  by  prescription,  601. 


of  clergyman,  inquiry  as  to  lialnliiy  of  estate  for,  [1686]. 
STOCK.     See  Invxsiksht  ;  Patxent  ash  Tbavbfbb  zkto  axd  out  or  Coum ; 


mg^reement  for  sale  of,  not  specifically  enforced,  2210. 
Apportionment  of,  carried  over  to  separate  accounts,  246. 

Stffr€Hce$  to  the  Farms  are  printed  thue  [466]. 
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^OCK'—eoniinued. 

oertificates  for,  deposit  of,  [8048]. 

charging  orders  on,  [477,  478],  483,  484. 

charity,  of,  leave  to  transfer,  [1800,  1810]. 

dividends  of,  trustee  to  replace,  [1123],  1149,  1160. 

forged  transfer  of,  relief  in  respect  of,  [8808],  2310. 

infants,  of,  orders  under  statutes  relating  to,  [1014]. 

in  trade,  inquiries  as  to,  [1559,  8800].    See  Stogk  nr  Teas/e, 

married  woman,  belonging  to,  917,  918. 

mortgage  of,  foiedlosure  of,  [1997],  2000,  2003. 

power  of  trustees  to  lend  on,  2003. 

redemption  of,  [1998],*  2003. 

rights  and  liabilities  of  mortgagee  of,  2003. 
replacement  of,  where  transfer  forg^,  [8808],  2310. 
set  apart  to  answer  annuity,  [1085],  1640. 
stop  orders  on,  [491 — 498]. 
transfer  of.  Bank  of  England  ordered  to  permit,  [8856]. 

enforced  by  attachment,  [438]. 

formalities  required  on,  2002,  2003. 

into  Court,  200—213.    See  Pathent  Aim  Tbabbssb  nrao  Oofimr. 

restrained,  [789],  730,  731. 
transferor  and  transferee,  rights  and  liabilities  as  between,  2363. 
vesting  orders  of,  1218,  [1388—1846],  1251—1261.    See  Tbdbxb  Aoi. 
voluntary  transfer  of,  1699. 

STOCK  EXCHANGE,  2366—2365. 

Bank  of  England  to  permit  transfer  of  stock,  [8856]. 
custom  of,  regulating  contracts  for  sale  of  shares,  2361,  2362. 

liability  of  transferor  and  transferee  under,  2361. 

intermediate  purchasers,  when  discharged,  2362,  2368. 
defaulters  on,  2364,  2365. 
deposit  of  securities  with  brokers,  2060,  2061. 
indemnity  against  calls,  in  action  by  vendor  against  ultimate 
[8367,  8358]. 

against  several  purchasers  where  shaies  no  longer  distingimfeabk 
[8359]. 

in  action  against  stockjobber,  where  name  ol  infant  passed,  [93M]. 

implied  contract  by  transferee  to  indemnify  transferor,  2361,  2362. 
market  prices,  affidavit  as  to,  244. 
members  of,  rights  and  liabilities  of,  2363 — 2366. 
settling  day  on,  obtained  by  fraud,  2280. 
stockbroker,  account  by  or  ag^ainst,  [1878],  1376. 

interpleader  by,  606. 
stockjobber's  liability,  declaration  of,  where  registzatioii  guaianteed, 

STOCK  IN  TRADE, 

inquiries  as  to,  [1557,  1559,  8800]. 
'    mortgage  of,  2022,  2023. 
pledge  of,  within  Bills  of  Sale  Acts,  2012. 
valuation  of,  [8839]. 

STONE, 

included  in  reservation  of  mines,  662,  [558],  681, 682. 
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STOP  OSDEB,  [481-486],  497—499. 
applioatkm  for,  how  made,  322,  496. 
aasignee  of  reeidae,  obtained  by,  1435. 
bankraptcy,  wbere  effectual  against  trustee  in,  498. 
charging  order  not  necessary-  as  ancillary  to,  482,  497. 
cheque  of  Paymaster-Q^neral,  payment  of,  stayed,  [484]. 
continued,  on  funds  carried  over,  [488]. 
costs  of  application  for,  322,  499,  1197,  1963. 
dealing  with  fund  subject  to,  [224]. 
discharged,  [484]. 

documents,  on,  deposited  in  Court,  [484]. 
effect  and  operation  of,  496,  497. 
evidence  on  application  for,  497. 

farther  consideration,  service  of  notice  of,  on  person  haying  stop  order,  863. 
interim,  by  charging  order,  [477],  478. 
investment,  &c.,  notwithstanding,  [884]. 

judgment  creditor  applying  for,  need  not  obtain  prior  charging  order,  482. 
lunacy,  on  funds  in,  497. 
married  woman's  property,  on,  497. 
mortgagee  entitled  to  costs  of,  499. 

right  of  mortgagee  to,  2003. 
notice  of  charging  order  operating  as,  483. 
notice  to  Paymaster  operating  as,  478. 
orders  for,  [481—486]. 

on  capital,  &c.,  [482]. 

on  capital  and  income,  [482]. 

on  capital  of  funds  in  Court,  [481]. 

on  cash  carried  over,  [483]. 

on  documents,  [484]. 

on  fund  about  to  be  paid  into  Court,  [484]. 

on  fund  lodged  in  Court  by  trustee  who  had  notice  of  assignee's  charge, 
[494]. 

on  funds  carried  over,  [488]. 

on  income  of  fund  in  Court,  [492]. 

on  particular  sum  of  cash,  [482]. 

on  share  of  fund,  [482]. 

only  made  where  fund  in  Court,  497. 
parties  having,  must  be  served  on  further  consideration,  368. 
Piaymaster- (General,  to  be  lodg^  with,  497. 
petition  for,  in  lieu  of  sunmions,  costs  of,  322,  496. 
priority  determined  by  date  of,  497,  498,  2003. 

orders  preserving,  493. 

rights  of  prior  incumbrancer  having  given  notice,  498. 
solicitor's  lien,  priority  of,  498. 

on  fund  in  Court,  protected  by,  [1087,  1088]. 
taxed  costs,  on,  [1068]. 
title  of  assignor  to  be  shown,  497. 

transferee  to  have  notice  in  lieu  of  original  assignee,  [483]. 
Trustee  Act,  on  fund  in  Court  under,  [486]. 
"  -without  prejudice  "  to  other  rights,  497. 

SaX>FPAO£  IN  TRANSITU,  [2867],  2368,  2369. 
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STBEAMS.    S^  BiPABXAir  (hnncBS ;  Bxter, 

injnnctions  against  poIlntinflTi  [616^618],  619 — 622. 
against  obstrooting,  [592—596],  596,  597. 

STREET, 

alteration  of  name  of,  injunction  against,  700. 

dedication  of,  to  public,  subject  to  market  rights,  604. 

improvements^  injunction  against  nnneoeasaiy  taking  of  land  lor,  pV), 

703,  713. 
laying  ont  new  street,  injunction  against,  702. 
local  authority,  powers  of,  in  reference  to,  591. 

STRIKINa  OUT, 
abated  cause,  150. 
cause  standing  over,  150. 

name  of  infant  plaintiff,  repudiatiug  action,  [674],  976. 

name  of  party  improperly  joined,  [1078]. 
costs  where  action  is  strock  out,  258. 
interrogatories,  [51]. 
particulars  of  objections  to  patent,  [6S8]. 
jMurties  wrongly  joined,  46,  47. 
pleadings  for  scandal,  ftc,  [81],  34,  35,  860,  863. 

on  application  of  party  pleading,  129. 

ST7B-MANAGER,  ' 

receiver  and  manager  empowered  to  appoint,  [7^,  706]. 

SUBMISSION, 

account,  to,  [1852],  1356,  [1466]. 

arbitration,  to,  404—406.    See  ABsrrRAmoia ;  Bkfebbl 

deeds  and  writings,  to  produce,  [848]. 

entering,  in  judgment,  [142],  163. 

infant  when  bound  by,  982. 

injunction  made  perpetual  on,  [740]. 

judgement,  to,  by  defendants  not  competent  to  conaent,  [179]. 

pay,  to,  sum  claimed,  stay  of  proceedings  on,  131. 

proceedings,  &c.,  to  be  bound  by,  [759]. 

questions,  of,  by  referee  to  Court,  418. 

redtal  of,  in  judgement,  163. 

revocation  of,  405. 

settiement,  to  bring  property  into,  [1762]. 

without  prejudice  to  future  rights,  [740]. 
SUB-MORTaAaE,  2061,  [2054,  2072-2081],  2082.    fl^ir.«-«.«.  «, 
tive." 

SUBPOENA, 

ad  Ustifieandum,  [99],  102,  104.    See  EviDKHCE ; 
arbitrator  or  referee,  before,  417. 
contempt  of,  committal  for,  466. 
dueef  tecum  J  production  of  documents  on,  71,  74. 
'  examiner,  before,  110. 
new  solicitor,  to  name,  [10]. 
to  show  cause  ag^ainst  judgment,  [978],  979. 

SUBROGATION,  2069,  2060. 

breach  of  trust,  in  respect  of  money  paid  to  party  oonunittiag,  1112. 
building  society,  in  case  of  loan  to,  ultra  vires,  2131. 
costs,  to  right  of  indenmity  for,  1528. 

Vol.  I,  end$  with  p.  884 ;    m.  II.  with  p.  1894. 
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creditor  of  basmeas,  of,  to  mdemnity  of  ezeoator,  1562. 

insoranoes,  in  reBpect  of,  2149. 

lien,  to  right  of,  bj  payment  of  money,  2059,  2060. 

loan  to  company  borrowing  ultra  vires ^  in  case  of,  2036,  2131. 

mortgagee,  of,  to  rights  of  creditors  paid  oat  of  mortgage  money,  1134, 

2059. 
tmstees'  indemnity,  to,  2060. 

SUB-SALE, 

snbstitntion  of  purchaser,  [S48],  356. 

SUBSTITUTED  SERYIGE,  316,  388.    See  SEsnoa. 
notice  of  appeal,  of,  863. 

SUBSTITUTION, 
of  legatee,  1602. 
of  purchaser,  on  sale  hj  Conrt,  [840],  856.    See  Salb  bt  ihs  Goubt. 

SUCCESSFUL  PARTY, 

right  to  costs,  255,  256,  257,  263,*  395. 

SUCCESSION, 

law  of,  as  affected  by  domicile,  240,  1584,  1587.    See  Doxzazui. 

SUCCESSION  DUTY,  238—248. 

aocnmnlated  property,  when  payable  on,  241. 

Act  as  to,  239. 

annuity,  on,  charged  on  estate  on  resettlement,  242. 

carrying  oyer  subject  to,  245. 

cases  as  to,  238—243. 

certificate  of  amount  of,  239.      * 

charge  on  property,  when,  353. 

charity,  on  gifts  to,  1295,  1351. 

contract  for  yaluable  consideration  in  monej  or  money's  worili,  242. 

ooTenant  by  testator  to  pay  *'  free"  sum,  1702. 

domicile,  law  of,  as  affecting,  240. 

evidence  of  payment  of,  239,  240. 

inquiry  as  to  trust  funds  subject  to,  [1122]. 

jointress,  when  payable  on  death  of,  242. 

jointure,  on  purchase  from  trustees  of  estate  subject  to,  353. 

life  policies,  on,  242. 

one  per  cent,  duty,  when  payable,  239. 

payment  of,  on  funds  in  Court,  [218]. 

on  sale  by  Court,  353. 
payment  schedule,  to  be  referred  to  in,  239. 
persons  accountable  for,  353. 
power  of  appointment,  on  property  under,  241,  242. 

on  sale  under,  with  consent  of  jointress,  961. 
receipt  for,  effect  of,  353. 

form  of  entering,  in  orders,  [148]. 
re-settlement  of  estate,  in  case  of,  242. 
reYersionary  property,  on,  242. 
sale  of  stock  to  pay,  [1122]. 
succession,  what  creates,  240,  242,  243. 
transfer  or  payment  subject  to,  [218],  232,  233,  239,  245. 
▼endor,  when  payable  by,  353. 
where  succession  accelerated,  242. 

^fereneee  to  the  Forme  are  printed  thus  [458]. 
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SUIT, 

meaning  of  term,  Int3X)d. 

SUMMONS.    SeeCsAxsKSB;  OEzazvAznro  SxTiocoin. 
acoonnt,  for,  1357. 

acoonnt,  summons  to  proceed  with,  328,  1361. 
adjoimed,  order  on,  [817]. 

adjourned,  and  further  consideration,  order  on,  [861,  888]. 
adjournment  of,  into  Court,  [817],  322,  323. 
adjournment  of,  for  purpose  of  appealing,  857,  868. 
administration,  for,  320,  321,  [1898],  1395,  1417,  1418,  1479, 1562. 
realtj,  of,  1479. 

alteration  of,  318,  324. 
amendment  of  pleadingfs,  as  to,  320. 
appeal  from  order  on,  856 — 859,  863,  868,  871. 
appearance  on  originating  summons,  325. 

costs  of  non-attendance,  318. 

process  of  contempt,  324. 

application  not  ex  parte  to  be  made  bj,  318. 
certificate  of  Master,  to  vary,  [880],  331,  332. 
Charitable  Trusts  Acts,  under,  321,  [1807—1818],  1814—1821. 
charity  cases,  in,  [1807—1818],  1314—1321. 
Copjhold  Acts,  under,  320. 

costs  of  proceedings  on,  299,  300,  318,  322,  829,  330. 
occasioned  hj  adjournment  into  Court,  [947]. 
otherwise  than  by,  260,  322,  [8488],  2463. 

counsel,  hearing,  on,  302,  318,  319,  329i 

County  Court  action,  for  transfer  of,  843,  844. 

Defence  Acts,  under,  2628. 

directions,  for,  [24],  26. 

discovery  and  production  of  documents,  for,  320. 

diwniBsal  of  action,  for,  for  want  of  prosecution,  136. 

dismissal  or  refusal  of,  [247]. 

dividends  on  funds  in  Court,  as  to,  319. 

evidence  on,  322—324,  328. 

foreclosure  absolute,  for,  1994. 

form  and  contents  of,  319,  324. 

further  accounts  and  inquiries,  for,  328. 

further  consideration,  for,  320,  322. 

further  consideration  of,  [861,  868],  364. 

administration   action,  in,  [1448—1467],   1458—1465,    [148»— IMfl 
1608—1619. 

form  and  service,  362. 

when  heard  in  Court,  362,  364. 

hearing  of,  328,  329. 

infant,  in  reference  to,  320. 

injunction,  for,  not  allowed,  322. 

institution  of  proceedings  by,  1. 

interpleader,  for,  435,  507,  608. 

just  allowances  to  be  made  in  taking  account,  238. 

Lands  dausee  Act,  under,  319,  2424,  2445. 
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Legacy  Duty  Act,  under,  319. 

managemeoit  of  property,  as  to,  320. 

Master,  powers  of,  323,  324. 

money,  for  payment  of,  into  Oonrt,  211,  232. 

notioe  in  lien  of,  nnder  summons  for  directions,  25. 

opinion  of  oonveyandng  counsel  taken  on,  329. 

order  on,  nsnal,  [817]. 

to  yazy  certificate,  [830]. 
originating,  320  et  teq.y  1478  et  seq.    See  OBianrATZVO  Suxmohb. 
Parliamentary  Deposits  Act,  nnder,  319. 
payment  in  by  accounting  party,  for,  [211]. 
payment  or  transfer  of  cash  or  eecuritiee,  for,  319. 
proceed,  to,  328,  1361. 
proceedings  on,  317 — 330. 
production  of  documents,  for,  320. 
report  of  referee,  as  to,  419. 
restraint  on  anticipation,  for  removal  of,  913. 
review  of  taxation,  for,  397. 
sale  of  property,  as  to,  320,  321. 
scandalous  matter,  expunged  on,  329. 
service  of,  17  et  aeq.,  1481  et  teq. 
out  of  jurisdiction,  17,  272. 
several  matters  may  be  included  in,  318,  322. 
stop  order,  application  for,  should  be  by,  322. 
taxation  of  costs,  for,  [270],  272,  283. 
transfer  of,  [826],  828,  830. 

Trustee  Act,  as  to  funds  under,  not  exceeding  £1,000.  .319. 
Trustee  Acts,  under,  319. 

yary  certificate,  to,  331,  332.    See  Obbtdioatb  of  Habtkb. 
witness,  enforcing  attendance  of,  328. 

BIJMMOKS  FOB  DIBECTIOKS,  Chap,  m..  Sect  U.,  [24],  26. 

SUPERANNUATION  ALLOWANCE, 
injunoticm  to  enforoe  assignment  of,  539. 

SUPEBFLUOUS  LANDS,  703,  719,  720.    See  Bailwat. 

SXTPEBSTinOUS  USES,  1293,  1343.    See  Ohabitt. 

SUPPLEMENTAL  AOTION,  110. 

SUPPLEMENTAL  OBDEB,  [217]. 

SUPPLIANT,  397.    See  Tmnmm  or  Bjobs. 

CrUPPOBT  (KCGHT  TO),  580—583. 
ftnqnisition  and  loss  of,  580,  581. 
buildings,  to,  580. 
oanalSy  of,  582. 
ohmoh,  to,  [574]. 
ohnroh  waHs,  to,  556. 
OQpyholders'  tight  to,  583. 
easement,  is  not,  580. 
Inolosore  Act,  right  of  lord  under,  to  work  minerals,  583. 

Sefereneee  to  the  Forme  are  printed  thus  [456]. 
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SUPPORT  (RIGHT  TO)—<»ntinugd, 

injanotioxi  to  enfoioe,  666,  [574—576],  580—583. 

appreciable  damage  must  be  shown,  580. 
lateral,  [574],  580. 
leases  and  g^rants,  nnder,  580. 
minerals,  £rom,  580  et  teq, 
natural  right  of,  580. 

Railway  Glauses  Consolidation  Act,  under,  581,  582. 
railway,  of,  [675],  582. 
sewer,  to,  under  PubUo  Health  Act,  583. 
surface,  right  to  let  down,  580,  581. 
water,  from  subterranean,  580. 

SUPPRESSION, 

instrument,  of,  relief  in  respect  of,  [3807],  2308. 

SURCHARaiNa  AND  FALSIFYINa,  1359,  1360,  1361,  1383—1385, 1974. 
directions  for,  1359,  [1860, 1880,  1881],  2167,  2168. 
notice  of,  329,  1361,  1383. 
onus  prohtindi,  1383. 

SURETY,  Ohap.  XLVHI.,  2136—2158. 
account  and  payment  by,  [806]. 

acoount  current,  guarantee  to  bankers  in  respect  of,  2147. 
account  of  sums  paid  by,  [2186]. 
appropriation  of  payments  by,  2146,  2147. 
bankruptcy  of,  effect  of,  2147. 

bill  or  note,  liabilities  of  successiTe  indorsers  of,  2149,  2150. 
broker,  rights  of,  buying  for  undisclosed  principal,  2146. 
collateral  securities,  entitied  to  benefit  of,  2146,  2158. 
collector  of  taxes,  liability  of  surety  for,  [8186],  2152,  2154. 
composition  deed,  joining  in,  with  reservation  of  rights,  2145,  8146. 

enforcement  of,  against,  2150. 
compounding  with  creditor,  rights  of,  2145,  2146. 
consent  by,  that  extension  of  time  shall  not  release  him,  [IMS], 
constructive  payment  to,  by  appropriation,  2146,  2147. 
continuing  liability  of,  2151. 
eontribution : — 

co-directors,  between,  in  respect  of  liabdHty  on  shaves,  piS8]. 

costs  of  resisting,  [2137]. 

co-sureties  and  principal,  between,  [2186]. 

co-sureties,  between,  [2148],  2148. 

further  order,  where  principal  and  one  surety  insolvent,  [21S7]. 

inquiry  as  to  ability  to  contribute,  [2186]. 

liberty  to  apply  in  Chambers  on  failure  to  obtain,  [2180]. 

right  to,  generally,  2145,  2147—2150. 

between  co-defendants  as  to  costs  of  action,  2149. 
sureties  for  receiver,  as  between,  [806],  809. 
third  party,  proceedings  to  give  effect  to,  [2142, 2142],  21M, 
waiver  of,  [2187]. 
where  guaranty  distinct,  2148. 
costs  and  expenses,  right  of  surety  to  be  paid,  [2148],  2146,  2149. 
covenant  not  to  sue,  not  equivalent  to  release,  2155. 
covenant  rescinded  as  against,  on  non-execution  by  oo-sorety,  (]214tf). 
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creditor,  refiual  of,  to  iue,  2145. 

negligence  by,  2166. 
death,  revocation  of  guarantee  by,  2161. 
deoUrations  of  rights  of,  [218S--2144]. 
decree,  authorized  to  proeecnte,  2145. 
delay  not  eqmyalent  to  giving  time  to,  2154. 
difcharge  of,  by  acta  of  creditor  affecting  his  position,  2164 — 2156. 

by  change  in  constitation  of  firm,  2151. 

by  concealment  or  misrepresentation,  2152. 

by  loss  of  collateral  security,  [S144]. 

by  non-ezecntion  by  co-surety,  [3144],  2151,  2163. 

by  novation  of  debt,  2155. 

by  variation  of  the  contract,  2152 — 2154. 

on  railway  bond  under  Parliamentary  Deposits  Act,  [2144],  2164. 

where  relative  positions  changed,  2154,  2165. 
disclaimer  of  lease  by  trustee  in  bankruptcy,  effect  of,  2154. 
disdosnre  by  creditor  to,  what  required,  2151,  2152. 
distreas,  right  of,  not  a  *'  security,"  2146. 
dividend  from  debtor's  estate,  surety  entitled  to,  [3188],  2147. 

from  co-surety's  estate,  leave  to  prove  for,  [8189]. 
duration  of  contract  of  suretyship,  2151. 
faithful  services,  guarantee  for,  how  discharged,  2152. 
firm,  gpiaranty  to,  revocation  of,  2151. 
foreclosure,  party  to  action  for,  1933,  2157. 

judgment  for,  against  surety,  [8157]. 
Frauds,  Statute  of,  requirements  of,  2150. 
giving  time,  discharge  of  surety  by,  2154. 

consent  by  co-sureties  to,  [1565]. 
hotchpot,  bringing  counter  security  into,  2150. 
indemnity,  claim  for,  notice  of,  under  Ord.  xvi,  48.  .[2148],  2160. 

covenant  for,  not  to  be  restricted  by  its  recitals,  2147. 

form  of  judgment  for,  [2148],  2145. 

implied  right  to,  2147. 

right  of  executor  to,  [1525—1527],  1528.    /$^«  Exxoutob. 

right  to,  against  principal,  2145 — 2148. 

right  to,  declared,  [2142]. 

right  to,  where  partnership  set  aside,  [2160]. 
inquiry  as  to  ability  of  sureties  to  contribute,  [2186]. 

as  to  liability  of  testator  as,  [1525]. 
insolvency,  contribution  and  indemnity  in  cases  of,  [2187,  2188],  2149, 

2150. 
insurance  companies,  declaration  of  liability  of,  in  respect  of  wharfingers' 
and  merchants'  policies,  [2141]. 

subrogation,  principle  of,  in  respect  of  insurances,  2149. 
Interest,  computation  of,  on  sums  paid,  [2186]. 

right  of  surety  to,  2147,  2150. 
joint  guarantee,  duration  of,  2151. 
judgment  ag^ainst  principal  not  evidence  against,  2150. 

assignment  of  benefit  of,  to  surety,  2146,  2158. 
leave  to  defend  on  notice  of  claim  to  contribution,  [2148]. 
X^imitations,  Statute  of,  when  running  against  claim  for  contribution,  2150. 
«  «  Iloyd's,"  liability  to,  on  letter  of  guarantee,  [2141],  2151. 
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maixied  woman,  by  bond,  lidininistration  against  separate  estate  oCp  899. 

enforcement  of  liability  against,  901,  921,  922« 
niRrH>m.niTig  seourities  against  or  in  favour  of,  [9066,  9066],  2091. 
Meroantile  Law  Amendment  Aot,  1856,  under,  2146. 
misrepresentation  and  oonoealment,  effect  of,  2152. 
mortgage,  oonouning  in,  [8157],  2158. 

declared  void  as  against,  2313. 
mutual  marine  insurance,  contribution  by  memben»  [S140]. 
negligence  by  creditor,  discharge  of  surety  by,  2156. 
part  of  debt,  surety  for,  2147. 
partner,  indemnity  to,  on  retirement,  2196. 

not  prejudiced  by  judgment  against  one,  2146. 
paying  creditor,  entitled  to  stand  in  his  place,  [2186],  2146,  2147,  2U7. 

and  to  have  assignment  of  securities,  2146,  2158. 
paying  debt,  or  satisfying  judgment,  priority  of,  1420, 1421,  2008, 2148. 
policy,  right  to  surplus  proceeds  of,  2008. 

surety  to  account  for  moneys  received  under,  2150. 
principal,  action  against,  for  indemnity,  2145. 
proof,  right  of,  in  respect  of  liability,  [2139],  2146,  2148. 
receiver,  appointment  of,  at  suit  of  principal  creditor,  2152. 
receiver's,  777,  [805],  809. 

new,  777,  [806]. 

payment  by,  ordered,  [805]. 

recogpiizance  by,  enforcing,  [805,  606],  808,  809. 
redemption  by,  1933,  1937. 
release  of,  2151  et  acq.    See  nspra^  diioluurge. 
release  of  co-surety,  2150. 

of  principal,  2155. 
reservation  of  rights  against,  2155. 

light  of,  to  contribution  and  indemnity,  [605],  809,  2147—2150. 
securities,  right  of  surety  to,  on  paying  off  creditor,  2146,  2156. 

sureties  entitled  to  participate  in  benefit  of,  given  bj  prisuoq^  ts 
co-sureties,  [2189]. 
separable  contract  by,  discharge  of,  2153. 
set-off,  may  plead,  2145,  2147. 
solvency  of  surety,  guarantee  of,  2152. 
subrogation,  principle  of,  in  respect  of  insuraaoes,  2149. 
tacking  of  further  advances,  not  affected  by,  2158. 
warranty  of  authority,  liability  for  breach  of,  2148. 
wife  oonourring  in  mortgage,  regarded  as,  921,  922. 

StJKPAOB, 

right  to  let  down,  580,  581.    8m  Suffobt. 
sale  of  minerals  apart  from,  [1748,  1748],  1750. 
under  Settled  Land  Aot,  1821. 

SUBGEON, 

injunction  against  practising  as,  531. 

SURPLUS, 

partnership  assets,  application  and  distribution  of,  2180. 


VqL  L  ends  ivUhp.  884 ;   Voi,  IL  ieUhp.  IBH. 
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SUBRENDEB, 

oopyholdsy  of,  ordered,  [1901].    See  Copyholds. 
mortgage  ajEFected  by,  1938. 
settled  policy,  of,  sanctioned,  1730. 

SUBVETOB.    iS^HiQHWAT;  Rbfebenob. 

appointment  of,  under  Settled  Land  Acts,  [1845, 1846]. 

ohargeB  of,  on  <<  Hyde's  Scale,''  307. 

disooyeiy  by,  93. 

obstraotion  to  highway,  not  restrained  from  remoying,  691. 

production  of  documents  to,  81. 

reference  to,  in  action  for  injunction,  567,  [568],  615. 

trustee  acting  as,  professional  charges  by,  1176, 1177. 

8UKV1V0R, 

payment  of  diyidends  to,  [215]. 

SUSPECTED  DOCUMENTS,  [60]. 

SUSPENSE  ACCOUNT  (CHANCERY), 
payment  to,  [806],  210. 

SUSPENSION, 

of  injunction,  167,  [568,  564,  568,  502],  622. 
of  soUdtor,  [1118],  1116. 

SWEARING  AMTDAVrrS,  109,  287,  2878. 

TACKING,  1946,  2113—2116.     See  Mobtqaob. 

TAPESTRIES, 

tenant  for  life  entitied  to  remove,  1624. 

TAXATION  OF  COSTS.    See  Cobtb. 

(1.)  in  aetions  and  other  proeeedingi,  246 — 253. 
appeal  from  order  reyiewing,  857,  860,  864. 
appeal,  of,  873. 
apportionment  of  general  charges,  with  or  without,  [246,  206],  248 — 

250,  264,  265. 
bankruptcy,  jurisdiction  of  local  registrar  as  to  costs  in,  277. 

not  affected  by  twelve  months  rule,  277. 
certifying  difference  between  solicitor  and  client  and  party  and  party 

costs,  [251,  254]. 
costs,  charges  and  expenses  of,  [1167,  1168],  1169,  1170. 
costs  of  parties  attending,  260. 
counsel's  chambers,  attendances  at,  299. 
country  solicitor,  attendance  of,  at  trial,  299. 
County  Court,  of  administration  action  in,  259. 
creditor's  action,  in,  where  assets  deficient,  1459,  1460. 
differ,  in  case  parties,  259. 
dismissal  of  action,  in  case  of,  259. 
District  Registry,  in,  260,  830. 
fees  of,  carrying  oyer,  245. 

raising,  out  of  fund  in  Court,  [258]. 
Lancaster  Palatine  Court,  of  appeal  from,  849. 
Lands  Clauses  Consolidation  Act,  under,  2456  et  srq.      See  LunNI 

Claxtbeb  CoKSOLiDATioir  Act. 
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(1.)  in  actioiu  and  other  proeeadings — eontinued. 
modes  of,  257. 

order  for,  not  a  judgment,  186. 
order,  -without,  259. 

particular  claim,  with  exception  of,  [949]. 
particular  time,  up  to,  [860]. 
parties,  as  between,  orders  for,  [946 — 863]. 
partition  action,  in,  [1868],  1881. 
parts  of  action,  of,  [848]. 
patent  actions,  in,  263. 
pauper,  of  person  suing  as,  [1068]. 
proceedings  before  taxing  officer,  281,  282. 
prolixity  in  affidavits,  special  direction  In  case  of,  [961],  263,  803. 
Public  Authorities  Protection  Act,  1893,  under,  268. 
review  of,  [895,  896J,  297—308. 

when  permitted,  297. 
scale,  higher  and  lower,  260,  261. 

higher,  when  allowed  in  Chambers,  260. 
sequestration,  of,  [468],  463. 
set-off,  with,  [860—868]. 

on  review  of  taxation,  [896,  898]. 
sheriff's  fees,  of,  432. 

shorthand  writers'  notes,  allowance  for,  263,  281,  306,  869,  870. 
solicitor  and  client,  as  between,  [864],  267.    See  CoexB. 
specific  performance  action,  in,  [8887,  8889],  2268. 
stay  of  proceedings,  in  case  of,  [831]. 
stay  of,  when  ordered,  266. 
taxing  master,  proceedings  before,  281,  282. 

prolixity,  may  disallow  costs  oooasioned  by,  263. 
Tramways  Act,  1870,  under,  2487. 
without  prejudice  to  question  how  ultimately  to  be  borne,  [M8],  264. 

(8.)  on  applioation  of  client,  268—314. 

action  brought,  after,  on  order  of  course,  [884],  286. 

at  instance  of  person  jointiy  liable,  [884]. 

special  order  on  undertaking  as  to  issuing  execntioiL,  [SM^* 
agency  bUls,  of,  27 1,  275,  299,  303. 
agreements  between  solicitor  and  client,  subject  to,  277«  278.     St 

SOLICITOB. 

allowances  on,  258—261,  281,  282,  298  et  seq, 

special,  interest  on  costs,  267,  308. 
alteration  of  bill  after  reference,  275,  [288]. 
bankrupt  not  entitled  to,  pending  bankruptcy,  291,  292. 
branch  of  Court  where  application  is  to  be  made,  273,  274. 
charges  liable  to,  272,  274,  276. 
common  order  for,  what  accounts,  &o.  taken  under,  274,  276. 

discharging,  [878,  881]. 
consent,  order  by,  [869]. 

conveyancing  costs  under  Lands  Clauses  Act,  order  of  oonzse  f OTy  [K*- 
costs  of,  [868,  870],  273,  280. 

reductions  affecting  right  to,  280. 

reservation  of,  by  order,  [886]. 
•     security  for,  280. 
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TAXATION  OF  00&rQ-H!<mtinued, 

(2.)  on  applioatioii  of  oUent — contintied. 

credit  to  be  giyen  for  sams  reoeiyed,  [268,  909,  870],  274. 

deceased  solicitor,  taxation  by  or  against  zepresentatiyes  of,  [888 — 884]. 

charges  not  taxable  moderated,  [295]. 
defendant,  application  by,  after  payment  of  debt,  274. 
deliyery  of  bill  of  costs,  276. 

deliyery  of  papers,  direction  for,  when  inserted,  [870],  1085. 
discharge  of  order  for  irregularity,  &c.,  272,  2S1. 
election  business,  of,  303. 
eyidence,  &o.  before  taxing  master,  281,  208. 

on  application  to  reyiew  taxation,  298. 
infant,  on  application  of,  273. 
judgment  after,  not  directed,  286. 
manied  woman,  on  application  by,  273. 
non-professional  work,  of,  272. 
objections  to  certificate  of,  allowed,  [296,  297]. 

canying  in,  297. 
offer  to  accept  less,  276. 

orders  of  course  for,  under  6  &  7  V.  c.  73,  s.  37.  .272,  278. 
submission  to  pay,  effect  of,  274,  306. 
to  deliyer  and  tax  bill,  [282]. 

to  client's  representatiye,  [288]. 
to  tax  bill  deliyered  within  one  month,  [268],  272. 
before  twelye  months  expired,  [269],  272. 
before  yerdict,  or  writ  of  inquiry  executed,  but  after  action 

brought,  [284]. 
by  consent,  [269]. 

person  jointly  liable,  at  instance  of,  [284]. 
solicitor,  on  application  of,  [270]. 
solicitor's  representatiyes,  deliyered  by,  [292]. 
to  tax  and  inqture  or  certify  whether  agreement  fair  and 
reasonable,  [808,  809]. 
third  party,  at  instance  of,  [289]. 

parliamentary  business,  of,  303* 
part  of  bill,  of,  273. 
partiof  entitled  to— 

assignee,  273. 

cestui  que  trust ,  292. 

deceased  client's  representatiyeo,  [292,  293]. 

husband,  292. 

infant,  273. 

married  woman,  273. 

party  in  contempt,  273. 

party  not  liable  yoluntarily  paying,  when,  292. 

payment,  after,  special  order,  [286]. 
application  for,  to  be  speedy,  288. 
to  be  made  by  summons,  288. 
before  deliyery  of  proper  bUl,  275. 
reyiyor  and  carrying  on  after  payment,  [294]. 
special  drcumstanoes,  pressure  or  oyerohaige,  287,  288,  292. 
what  constitutes  payment,  289. 
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(8.)  on  applieation  of  olient — continued. 
petition  for,  costs  of,  272. 
prodnctioii  of  books,  papen,  fto.,  268. 
retainer,  leave  to  question,  [871]. 

may  be  questioned  under  common  order,  274. 
review  of,  [8W,  396],  297—307. 
revivor  of,  after  payment,  [994]. 
security  for  costs  of,  286. 
separate  bills,  in  case  of,  276,  276. 
separate  retainers  of  same  solicitor,  in  case  of,  276. 
special  application,  wben  necessary,  272,  291. 

how  made,  272. 

when  justified,  272,  273. 
flpedal  order  to  tax  particular  items,  [871]. 

action,  to  tax  after,  [886]. 

costs  of,  when  unnecessarily  obtained,  274. 

delivery  and  taxation,  for,  [888]. 
staying  proceedings  in  inferior  Court  by  order  for,  [884^  888]. 
summons,  order  upon,  for  taxation,  [870],  272,  283. 

service  of,  out  of  jurisdiction,  272. 
where  parties  numerous,  276. 
taxing  master,  powers  of,  266,  281,  282,  297,  298,  302. 
third  party,  on  application  by,  [889],  291,  292. 

on  special  application  by,  [880],  291,  292. 
trustee,  where  solicitor  is,  274. 
twelve  months,  after,  272,  276,  277,  289. 

special  circumstances  justifying,  276,  277. 
winding-up  order,  effect  of,  277. 
withdrawal  of  bill,  272,  276. 

TAXING  MASTER, 

appeal  from,  860,  864. 

discretion  and  powers  of,  266,  281,  282,  297,  298,  302. 

procedure  and  evidence  before,  281,  298. 

TELEGRAM, 

notice  of  injunction  by,  436,  623,  746. 
specific  performance  of  agreement  by,  2213. 

TEMPORARY  NUISANCE, 

injunction  against,  refused,  611. 

TENANT.    See  Jjaxduosd  AND  TzKAXT ;  Leasb. 

acquisition  of  right  of  way  as  against  landlord,  690. 
attornment  by,  to  receiver,  [749,  761,  766],  784,  [791,  797,  798]. 

to  sequestrator,  [468]. 
boundaries,  duty  of,  to  preserve,  1893,  1894. 
interpleader  by,  606. 
removal  of  fixtures  by,  2023. 
rent-charge,  not  liable  in  debt  for,  2120. 
waste  by,  [647]. 

TENANT  FOR  LIFE  (AND  REMAINDERMAN), 

account  of  sums  due  to  tenant  for  life,  [1679]. 

advance  to  tenant  for  life,  on  bond  and  undertaking,  [1768]. 

m.  I.  ends  with  p.  884 ;   Vol.  U.  ieithp,  1894. 
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TENANT  FOB  LIFE  (AND  BEMAmDEBMAN)~Mfi^»iM;. 
ammity,  oonvenion  of,  fonniiig  part  of  recddae,  1687. 

keeping  down,  1638,  1690. 
tpportiomnent  as  between,  of  charge,  1683. 

of  money  paid  in  reepeot  of  testator's  breach  of  trost,  1686. 
of  proceeds  of  sale  of  leaseholds,  2460. 
of  profits  of  partnership,  1691,  1769,  [2808],  2204. 
of  rents,  &o.,  1611,  1768,  1769. 
Baift  stock,  right  to  bonns  on,  1691. 

breach  of  trust,  tenant  for  life  benefiting  by,  recoups  trustee,  [1186],  1142, 
[1144],  1162,  1163. 
interest  of  tenant  for  life  impounded,  to  answer,  [1144]. 
business,  profits  of,  declared  to  be  income,  [1686]. 
capital  or  income,  what  attributable  to,  1611,  1769. 
bonus,  whether  capital  or  income,  1691,  1692,  1769. 
inquiries  as  to  particulars  and  application  of,  [1678 — 1686]. 
^ettui  qm  vie,  production  of,  under  6  Ajme,  c.  18.  .[1788],  1783,  1784. 
charge,  tenant  for  life  entitled  to,  for  excess  of  rents  received  by  mortgagee, 

2074. 
chattels  deliyered  to  tenant  for  life,  [1761]. 
circus  carried  on  at  loss,  1692. 
dear  residue,  inquiry  as  to,  [1678]. 
coal  and  minerals,  inquiries  as  to,  [546]. 
colliery  worked  out,  valuation  of,  1470,  1692. 
consent  of,  to  exercise  of  powers  by  trustees,  1823. 
consumable  articles,  right  to,  1683. 
contingent  legades,  tenant  for  life  entitled  to  income  of  fund  set  apart, 

[1679],  1690. 
conversion,  power  to  postpone,  effect  of,  1687 — 1690. 
conveyance  by  tenant  for  life  for  payment  of  debts,  1271,  1272. 
copyholds,  tenant  for  life  to  procure  admission  to,  and  contribute  to  fines, 
[1775],  1776,  1781. 
inquiry  whether  tenant  for  life  entitled  to  fines,  [8480],  2621. 
lives,  for,  to  be  kept  estated,  [1774]. 

tenant  for  life  not  entitled  to  fines  on  enfranchisement,  2628. 
Defence  Acts,  application  of  compensation  under,  [8584],  2628. 
dividends,  apportionment  of,  and  right  to,  1766,  1767. 
ecclesiastical  leases,  renewals  of,  purchase  of  reversion,  &c.,  [1776 — 1778], 

1781,  1782. 
enfranchisement^of  copyholds  where  lord  of  manor  is  tenant  for  life,  [8517, 

8580],  2623. 
enfranchisement  of  rectorial  manor,  glebe,  &o.,  held  by  testator  on  lease  for 

Uves,  [1779]. 
enjoyment  in  specie,  declarations  as  to,  [1688]. 
equitable  tenant  for  life,  right  of,  to  possession,  1767. 
timber,  rights  as  to,  [1751]. 
title  deeds,  right  to,  1768. 
executor  of  tenant  for  life,  inquiries  as  to  liability  of,  [1588]. 
fixtures  removable  by  tenant  for  life,  1624. 
foreclosure  against  tenant  for  life,  1767,  [8075]. 
fnmiture,  inquiry  as  to,  [1755]. 

heirlooms,  &c.,  delivery  of,  to  tenant  for  life,  [1615],  1623,  1624,  [1761]. 
impounding  interest  of  tenant  for  life,  to  answer  breach  of  trust,  [1144]. 
improvement  expenses  under  statute,  incidence  of,  1770. 

.  Siefer$ne«$  to  the  Forme  are  printed  thrn  [456]. 
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TENANT  FOB  LIFE  (AND  BEMAINDEBHA27)— <mi<MiMr. 
Improyement  of  Lands  Act,  [1770],  1771,  1772. 
improvements  hj  tenant  for  life,  1765,  1766. 
income,  interim,  until  conveision,  right  to,  1689. 
income  of  timber  money,  payment  of,  [1758]. 
income,  when  tenant  for  life  entitled  to  whole,  1681,  1688. 
interest,  allowanoe  of,  to  tenant  for  life,  1683,  1689,  1690. 

first  year,  of,  inquiiy  as  to  capital  snflScient  with,  to  pay  debby  [IM|]* 

obligation  of  tenant  for  life  to  keep  down,  1767,  1943. 

on  debts  during  first  year,  by  whom  to  be  borne,  1690. 

on  expenses  of  renewal  paid  by  tenant  for  life,  computed,  [177S]. 

on  mortgages,  incumbrances,  annuities,  &c.,  1638,  19i3,  [9076]. 

orders  as  to  keeping  down,  [1684]^  1767,  [9075]. 

payment  of,  by  tenant  for  life,  staying  Statute  of  LimitationB,  1941. 
investments,  conversion  of,  1690,  1691. 

inquiry  as  to,  and  dividends  if  in  consols,  1682,  [1688, 1685]. 
Lands  Clauses  Act,  s.  74,  adjustment  of  rights  where  estates  in  leus, 

2447 — 2452.    Sse  liAimB  Clattbbs  Co2n90iiDA.Tiov  Aor. 
lease  by  tenant  for  life  under  power,  1765. 

under  Settled  Land  Acts,  1827—1833.    See  Sbttudd  LiSD  Aon. 
leaseholds,  compensation  to  tenant  for  life  on  purchase  of  zevenioD,  [1TK]> 

conversion  of,  1686. 

inquiry  as  to  future  management  of,  [1778]. 

inquiry  as  to  value  of,  not  specifically  bequeathed,  [1688]. 
leases,  inquiry  as  to  renewals  of,  [1755, 1778],  1774.    Set  infrm,  mSfVSl. 
library,  inquiry  as  to  sale  of,  by  tenant  for  life,  [1568]. 
Limited  Owners'  Residences  Acts,  improvements  under,  [1770],  1771, 1772. 
loss  by  deficient  investment,  apportionment  of,  [1686],  1692. 
mansion-house,  leave  for  tenant  for  life  to  occupy,  [1761]. 

repairs  and  rebuilding  of,  orders  as  to,  [1755, 1768],  1766,  [1770],  1771. 
mairied  woman  tenant  for  life,  equity  of,  to  a  settlement,  950 — ^954. 
mines  and  minerals,  inquiry  as  to,  [545],  1751. 

rights  of  tenant  for  life  in  respect  of,  551,  652,  [1758],  1764. 
mortgage  security  insufficient,  money  recovered  on,  [1688]. 
opposition  to  railway  bill,  money  received  by  tenant  for  life  lor  vxik« 

drawing,  2422. 
outgfoingfs  payable  by  tenant  for  life,  [1760],  1770. 
over-payment  of  tenant  for  life,  1682,  1692,  1693. 
partnership  profits  apportioned  as  between,  1691,  [890B],  2204. 
payment  of  dividends  on  funds  in  Court  to  tenants  ^or  life,  [S14,  Sil7]» 

2422,  2423. 
payment  of  interest  by  tenant  for  life,  Statute  of  Limitations^  1941. 
plate  and  furniture,  inquiry  as  to,  [1613,  1755]. 

possession,  right  of  tenant  for  life  to,  on  givmg  security,  758,  [SU,  1117-' 
1759,  1761],  1767. 

receiver  ordered  to  deliver  up,  [815], 
postponement  of  conversion,  proper  or  improper,  efitoot  of,  1687,  1688. 
power  of  tenant  for  life,  to  sell  or  consent  to  sale  not  ezting^iiidM&  \^ 

alienation,  1744. 
profits,  whether  income  or  capital,  1691,  [8808],  2204. 
protector  of  settlement,  when  tenant  for  life  is,  1786,  1787. 
real  securities,  inquiry  as  to  calling  in,  1691. 
recouping  tenant  for  life,  [1680],  1693. 
recoupment  by,  out  of  life  interest,  [1686]. 
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TENANT  FOB  LIFE  (AND  BEMAINDEBMAN)— «on^»iiMM;. 
redemptioin  by  tenant  for  life,  1933,  1937. 

of  property  sabjeot  to  dharges,  [S074],  2075. 
refund,  liabUiiy  of  tenant  for  life  to,  1142,  1157,  1692,  1693. 
renewable  leaseholds— 

aoooant  against  tmstee  taking  renewal  in  own  name,  1163. 

contribution  by  tenant  for  life  to  fines,  &c.  [1773],  1774,  1780,  1781. 
and  secnrity  to  be  g^ven,  [1778]. 

duty  of  trustees  to  convert,  1151. 

eodesiastioal  leases  no  longer  renewable,  application  of  renewal  funds, 
&c.,  [1776—1778],  1781,  1782. 

expenses  of,  raised  by  mortgage,  1774,  1781. 
apportionment  of,  [1775,  1776],  1780. 

inquiry  as  to  renewals,  [1778]. 

obUgation  of  tenant  for  life  to  renew,  [1778],  1780,  1781,  1782. 

purchase  of  reversion  authorized,  [1789,  1778],  1782. 

renewal  of,  inquiries  and  orders  as  to,  [1755,  1772],  1780. 
repair,  tenant  for  life  omitting  to,  liability  of  estate  of,  1433. 
repairs  and  improvements  by  tenant  for  life,  allowances  in  respect  of,  1765| 
1766, 

recouped,  2442. 
repairs  proper  to  be  done,  inquiries  as  to,  [1755],  1765. 
residue,  of,  rights  of,  [1678—1686],  1687—1693. 
retention  of  investments,  effect  of  power  of,  1689. 
reversionazy  interest,  apx)ortionment  of,  1692. 
sanitary  expenses,  incidence  of,  1691. 
Settled  Land  Acts,  powers  of  tenant  for  life  under,  1816 — 1824.     Se$ 

Settled  LA2n>  Acts. 
shares  in  companies,  conversion  of,  1687. 

new,  allotment  of,  1692. 
ships,  eamingfs  of,  rights  to,  1678,  1688. 
solicitor  entitled  to  charge  on  life  interest,  [1087]. 
specific  bequests,  income  of,  1621. 

specific  effects,  delivery  of,  to  tenant  for  life  on  security,  [1615,  1761]. 
sporting,  tenant  for  life  declared  not  entitled  to,  1761. 
subuiission  by  tenant  for  life  to  bring  property  into  settlement,  [1762]. 
tapestry  removable  by  tenant  for  life,  1624. 
timber,  inquiries  as  to,  [1751,  1755]. 

declaration  of  rights  of  equitable  tenant  for  life  to,  [1751]. 

ornamental,  inquiry  as  to,  [545]. 

proceeds  of  sale  of,  investment  and  application  of,  [1752],  1755. 

of  timber  blown  down,  &c.,  or  cut  by  direction  of  Court,  [1758, 

1754],  1764. 
of  timber  wrongfully  cut,  application  of,  554. 

sale  of,  ordered,  1751,  [1754],  1755. 
title  deeds,  delivery  of,  to  tenant  for  life,  ordered,  [1758,  1762],  1768. 

rights  and  obligations  of  tenant  for  life  in  respect  to,  1768. 
trustee,  application  of  procedure  to  case  of,  20. 
trustee,  tenant  for  life  when  appointed  as,  1226. 
Trustee  Act,  costs  of  petition  under,  for  benefit  of  tenant  for  life,  1258. 
Trustee  Act,  1888,  right  to  sue  barred  by,  1156. 
turnpike  bonds,  conversion  of,  1691. 
two  testators,  inquiries,  &c.  where  property  derived  under,  [1679]. 
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TENANT  FOR  LIFE  (AND  REMAINDEBMAN)- 
waste,  aooount  of  proceeds  of,  [545]. 

eqnitable,  rights  and  liabilitieB  of  tenant  for  life,  649,  550* 
inqmrieB,  &c.,  in  action  by  tenant  for  life  impeachable  for,  [1790| 

1751]. 
tenant  for  life  when  made  impeachable  for,  in  ezecatoiy  aetflgmffit, 
550,  1726,  1727,1764. 
wasting  property,  conversion  of ,  1151,  1686—1693. 
wife,  equity  to  a  settlement  of  life  estate,  950. 
windfalls,  rights  as  to,  [545,  1758],  1764. 

TENANT  IN  COMMON.    And  see  Pabtixiov. 
aooounts  between  co-tenants,  1354,  1360,  1361. 
declaration  of  rights  of  persons  seised  as,  [1000]. 
executory  trust  in  favour  of,  1723. 
expenditure  by,  for  repairs,  1881. 
foreclosure  against,  1933,  2076,  [2077]. 
production  of  documents  by,  78. 
receiver  appointed  on  application  of,  783. 
redemption  by,  1936,  [3077]. 
waste  by,  550.    And  see  Wasib. 

TENANT  IN  TAIL, 

acknowledgment  by,  under  Statute  of  Limitations,  1942. 

disentailing  deed  by,  under  Fines  and  Becoveries  Act,  [1784 — 17M],  1788, 

1790.    See  DiSENTAiuiro  Deed. 
foreclosure  judgment  against,  bars  issue  and  zemaini^eraneny  1911. 
infant,  must  keep  down  interest  on  mortgages,  1944. 

adult  not  so  bound,  1944. 
lunatic,  barring  estate  of,  1786. 
married  woman,  disentailing  deed  by,  [081]. 
payment  out  of  Court  to,  1788. 
redemption  by,  1937. 
specific  performance  against,  2249. 
waste  by,  550. 

TENANT  PrZS  A  UTRE  VIE,    See  Oertui  que  Vie. 

TENANTS*  COMPENSATION  ACT,  1890..  1967 

TENDER, 

costs  before  or  subsequent  to,  263,  1907. 
costs  of,  service  of  petition,  389,  1197. 
mortgage  money,  of,  735,  1907,  1945,  1950. 

redemption  judgment  after,  [IO8O4 1088]. 
plea  of,  1950. 

TEST  ACTION,  837. 

neglect  of  defendant  to  appeal  in,  861. 

TESTAMENTARY  EXPENSES, 
meaning  of  term,  1350,  1423. 

TESTAMENTARY  GUARDIAN, 

appointment  and  powers  of,  999,  1000. 
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TESTIMONY  (ACTION  TO  PERPETUATE), 
pablication  of  eyidenoe  in,  [101],  107,  108. 

THEATItp, 

xeoeiver  of,  [767]. 

THEATRICAL  PROPERTY, 

mjimction  against  removal  of,  [686]. 
reoeiyer  of,  [696]. 

THELLUSSON  ACT,  [1699, 1649],  1736,  1737. 

THIRD  PARTY,  19,  20. 

addition  of  new  defendants,  notwithstanding  objection  of,  47. 

Appeal,  Court  of,  powers  of,  as  against,  871. 

appearance  by,  23. 

'*  contribution  or  indemnity,"  right  to,  20. 

oosta,  ordered  to  pay,  149,  873. 

costs  taxed  at  instance  of,  256,  [269,  290],  291,  292. 

counter-claim,  cannot,  against  plaintiff,  38 . 

directions  as  to  mode  of  trial  against,  20. 

disooyery  by,  66. 

right  of  third  party  to,  66. 
dismifwal  of,  149,  180. 
garnishee  proceedings,  to,  486. 
judgment  against,  declining  to  state  defence,  149. 

on  question  tried  immediately  after  trial,  [2148]. 
leave  to,  to  defend,  [2143]. 
leave  to  issue  notice  to,  19. 

liability  of,  to  indenmify  defendant,  declared,  [2148]. 
notice,  form  and  effect  of,  19. 

service  of,  out  of  jorisdiction,  19,  20. 
notice  of  appeal,  served  with,  862. 

originating  summons,  rules  as  to  third  parties  do  not  apply  to,  149. 
"party,*'  within  Judicature  Act,  1873,  s.  100,  whether,  38. 
set-off  by,  1363. 

taxation  of  costs  on  application  of,  [289,  290],  291,  292. 
trial  as  against,  directions  as  to  mode  of,  20,  149. 

THREATS, 

contempt  of  Court  by,  465,  466. 
injunction  against,  [641],  646,  647. 

TIMBER, 

account  of,  in  action  against  steward,  [1872]. 

declaration  of  right  to  fell,  644. 

deduction  of  valuation  of,  on  payment  of  purchase-money,  [846]. 

executor  cutting,  by  mistake,  1523. 

mfant,  of,  application  of  proceeds  of,  [1016],  1026.    See  IimifF. 

injunction  against  felling,  [648—640],  551.    See  Wabtb. 

inquiry  as  to,  [644],  550,  554,  [1761,  1766,  1886]. 

ornamental,  544. 

payment  in  of  valuation  money,  [846]. 

required  for  repairs,  [1766]. 
issue  as  to  right  to  fell,  380. 


iue 
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tinued, 
meaning  of  term,  551. 

mortgagor,  right  of,  to  fell,  552,  1966,  1979. 
proceeds  of  sale  of,  application  of,  553,  554,  [1768],  1755. 
realt7  to  be  recouped  loss  by  cutting  of,  [1677]. 
recdyer  to  cut  and  sell,  [789,  800]. 
sale  of,  ordered,  1751,  [1754],  1755. 

nnder  SetUed  Land  Acts,  [1888,  1884, 18S7],  1839, 1840, 1848. 
windfalls,  right  to,  [545, 1753, 1754],  1764. 


TDfE, 

affidavit,  for  filing,  103,  104. 

extension  of,  105. 
amendment,  for,  43,  44. 
appeal,  for,  865 — 868.    See  Apfxal. 
award,  for,  406. 
dosing  evidence,  for,  105. 
oompatation  of,  213,  866. 
costs  to  partioolar  time,  [850]. 
oross-ezamination  of  witness,  for,  104,  105. 
extension  of,  400. 

answer  to  interrogatories,  [61]. 

appeal,  [850],  857,  864,  867,  868. 

arbitration  or  award,  [400],  405,  410. 

delivering  particulars  of  objections  to  patent,  for,  [661]. 

filing  evidence,  105. 

foreclosure  action,  in,  on  motion  before  default,  [1984],  1987. 

interrogatories,  61. 

production  of  documents,  [67]. 

redemption,  for,  1987,  1988. 

statement  of  claim,  for,  [888]. 

where  mortgagee  has  received  rents,  [1984]. 
essence  of  the  contract,  when  time  is  of,  2223,  2224. 
foredosnre,  for,  any  time  after  default,  1906. 
payment  into  Court,  for,  213. 
redemption,  for,  1930,  [1966],  1987,  2001. 
setting  aside  judgment  in  default  of  appearance,  for,  139. 
writ,  for  issue  or  renewal  of,  2. 

TIPSTAFP, 

usher  appointed  vice,  [470]. 

TITHE  COMMUTATION  MAP, 
evidence  by,  1894. 

TITHES, 

account  of,  unoommuted,  [1864]. 

apportionment  of  costs  in  action  for,  1386. 

prohibition  when  title  to,  in  question,  818. 

rent-charge  in  lieu  of,  not  a  charge  on  inheritaaoe,  2120. 

rent-charge,  redemption  of,  under  Settled  Land  Acts,  1842. 

TITLE, 

acceptance  of,  by  purchaser,  [868],  359. 
account,  of,  232,  234,  245. 
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affidavit  of|  under  Lands  Clanses  Act,  2426. 

copyright,  none  in  mere  title,  674,  676. 

declaration  as  to,  in  specific  performance  action,  [8226,  8227)  2287,  2288, 

2269,  2286]. 
dispute  as  to,  receiver  now  appointed  in  case  of,  774,  782. 
inqniry  as  to,  on  sale  by  Oonrt,  [345],  360,  351.    See  Sale  bt  thb  Goxtbt. 
inquiry  as  to  vendor's,  in  specific  performance  action,  [2226],  2227,  2230, 

2231,  [2258]. 
inquiry  whether  accepted  by  testator,  [1548]. 
investigation  of,  on  sale  by  the  Court,  [845],  350,  351,  1427. 
newspaper,  of,  injunction  against  use  of,  [680]. 
petition,  of,  389. 

proof  and  acceptance  of,  2231 — 2236.    See  Yisndob  and  Pubohashb. 
purchase  with  sanction  of  Court,  approved  on,  [2618]. 
purchaser,  of,  inquiry  as  to,  [2228]. 

TITLE  DEEDS.    And  see  Deeds. 
abstract  of,  351,  2231,  2234. 
custody  of,  right  to,  1768,  1891. 
deUvery  of,  directed,  [1768,  1762],  1768,  [2807]. 

avoidance  of  settlement,  in  case  of,  [1704]. 

establishment  of  deed,  on,  [2807]. 

execution  of  settlement,  on  occasion  of,  [1717]. 

lien,  without  prejudice  to,  [1717]. 

spedfic  performance,  in  action  for,  [2287,  2244],  2255,  2256,  [2286], 
2286. 

trustee,  by,  to  eeeiui  qt4e  trust  or  new  trustee,  [1128]. 
delivery  out  of  Court  of,  [87],  98. 
direction  as  to,  in  partition  action,  [1888],  1891. 

on  sales  by  the  Court,  342,  [848],  355,  356. 
equitable  tenant  for  life,  right  of,  to  custody  of,  1768. 
judicial  trustee,  delivered  to,  [1277],  1281. 
lost,  by  mortgagee,  costs,  1948,  1950,  2298,  2299. ' 

inquiries  and  orders  as  to,  [2296 — 2297]. 

relief  in  respect  of,  when  and  on  what  terms,  2298^2300. 
mortgage  by  deposit  of,  [2041—2049],  2050.    See  MoBTaAOB,  EauiXABLB. 
possession  of,  inquiry  as  to,  [1122]. 
priority  by  possession  of,  1768,  2112,  2113. 
production  of,  85.    See  PBonuonoir  of  DocuiODrrs. 

as  between  vendor  and  purchaser,  2255,  2256. 

by  mortgagee,  77,  78,  1947,  1948,  [2096]. 

by  stakeholder,  86. 

by  tenant  for  life,  1768. 

on  sale  by  Court,  342,  [849],  355. 
purchaser  for  value  of,  without  notice,  position  of,  1896,  [2094],  2112,  2113. 
purchaser,  ordered  to  be  delivered  to,  [849]. 
tenant  for  life  entitled  to  custody  of,  1768. 
trust  property,  of,  inquiry  as  to,  [1122]. 


injunction  to  enforce  right  to,  741. 

issue  as  to  infringement  of  bridge  tolls,  381. 

mortgage  of,  2029. 

receiver  of,  of  railway,  canal,  &c.,  [769],  772,  779,  790,  802. 
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TOMBSTONES, 

injnnotlon  as  to,  649. 

rOET, 

aotion  by  or  agaiiust  husband  or  wife  in  reapeot  of,  888,  889,  910»  911. 
action  of,  transferred  to  County  Court,  843. 
sorviYal  of  right  of  action  for,  116,  529,  670. 
wife's,  liability  of  husband  for,  894. 

TOWN  AGENT, 

disooyeiy,  priyilegfed  from,  89. 

BoUoitor's,  271,  283,  289,  299,  303,  308,  1076,  1079,  1085.     See 

TOWiSi  CLEKK, 

disooyery  and  production  of  documents  by,  66,  71,  89. 

TRADE.    Andtee'Rv^siSBSR',  VuenrEBSBiv. 

assets  employed  i^,  charging'  profits  on,  [1161],  1166,  1166.   See 

interest  on,  [1160],  1166,  1166. 
carrying  on  of  testator's,  [1557—1560],  1661—1563.    See  BranmB. 
injunction  against  carrying  on,  in  breach  of  contract,  [690 — 6M],  640 — 64S. 
judicial  trustee  under  trust  for  canying  on,  1282. 
lessor,  duty  of,  who  covenants  as  to  user  of  adjoining  premises,  642. 
machinery,  assurance  of,  within  Bills  of  Sale  Acts,  2009,  2010,  2011. 
married  woman  carrying  on  separate,  status  of,  900,  913,  916,  917,  923. 
moneys  earned  by,  account  of,  [532]. 
name,  injunction  against  user  of,  [627],  636-^38. 

of  company,  [680]. 

of  newspaper,  629,  [680]. 

on  dissolution  of  partnership,  636. 
profession,  distinguished  from,  638. 

restraint  of,  stipulation  as  to,  construction  and  validity  of,  637,  638,  2210. 
secret,  improper  use  of,  restrained,  687. 

secret  preparation,  injunction  against  making  and  selling,  [62S],  635. 
undertaking  to  change  name  of  company,  [680]. 

TRADE  MARK, 

abandonment  of,  2396,  2397. 

account  of  profits  by  counterfeit  mark,  [625,  626],  632,  633. 

addition  to,  capable  of  registration,  2400. 

assignment  of,  2397,  2898. 

Board  of  Trade,  jurisdiction  and  powers  of,  2391,  2392,  2407. 

appeal  from,  to  Court,  2391,  2392. 
<<  common  use,"  2393. 
deoeptiye  mark,  2398,  2399. 
definition  of,  2392,  2394. 
discovery  as  to,  88. 
'< distinctive"  device,  2392. 
word,  2394,  2396,  2399. 
essentia]  particulars  of,  2392,  2394. 
"fancy  word,"  2393. 
fraudulent,  where  user  has  been,  2400. 
goods,  connection  of  mark  with,  2397. 
goodwill,  connection  of  trade  mark  with,  2397,  2398. 
'*  in  gross,"  cannot  exist,  636. 
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TRADE  VJlBS:.— continued. 

Ugnnetion  againat  infdngemttit  of,  [628—681],  631,  639. 

advertiflements,  by,  aflserting  article  to  be  spnrioua,  [687,  688],  629. 

oertifioate  of  judge  that  right  to,  oame  in  qaestion,  639. 

colour,  similaritj  of,  634. 

Goets  of  action  for,  636. 

damage,  special,  must  be  shown,  636. 

damages,  right  to,  635,  636. 
inquiry  as  to,  [681]. 

deception  of  public  must  be  shown,  632,  634. 

delay,  effect  of,  in  applying  for,  633. 

delivery  up  and  destruction  of  counterfeit  marks,  [684],  626,  639. 

descriptiye  word  not  protected  by,  632. 

discovery  to  show  amount  of  damage,  when  g^raoted,  88,  636. 

fraud,  intendment  of,  633. 

ignorance  not  an  excuse,  633,  634. 

innocent  purchaser,  costs  not  given  against,  636. 

interim  order  for,  [688]. 

interlocutory,  520. 

jurisdiction  as  to  granting,  631. 

mailing  up  goods,  by,  [686],  627,  633. 

miarepreeentation,  plaintiff  disentitled  to  protection  by,  633,  634,  636. 
condoned  by  usag^,  634. 

parties  to  action  for,  636. 
foreigner,  635. 
part  owner,  635. 

perpetual,  made,  743. 

production  of  documents  in  action  for,  82. 

profits,  account  of,  in  action  for,  [886,  686],  632,  638. 

secret  preparations  and  recipes,  by  selling,  &c.,  [688],  636. 

shipping  goods  with  counterfeit  mark,  by,  [684]. 

when  granted,  631. 

wrapper,  imitation  of,  [688,  686],  630. 
international  and  colonial  arrangements  as  to  protection  of,  2407. 
'<  invented  word,"  2394,  2395. 
old  mark,  2395,  2396. 

Patent  Office,  registration  at,  2390,  2391,  2404—2407. 
jmbKei  Juris,  2396,  [8408]. 

when,  633. 

ngiitratloB  of,  631. 

application  for,  2391. 

advertisement  of,  and  oppodtion  to,  2891,  2392. 
colours,  in,  2397. 

condition  precedent  to  right  to  protection,  681. 
conflicting  claims,  in  case  of,  2398. 

deceptive  or  scandalous  xnatter,  of,  not  allowed,  635,  2398. 
disclaimer,  with,  [2880],  2394,  2400,  2401. 
effect  of,  2401. 
mark  capable  of,  2392—2397. 
Merchandise  Marks  Act,  638,  639. 
order  directing,  [2889]. 
particular  classes  of  goods,  for,  634,  635. 
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TRADE  TAABK—eanHnued. 
registration  ot—continued. 

public  Tuer,  to  be  deemed  equivalent  to,  632. 
rectification  of  register,  2404—2407. 

application  hy  "  person  aggiiered,"  2404,  2406. 
by  proprietor,  2407. 

expunging  or  removing  mark,  by,  [9408],  2404. 

notice  of  motion  for,  service  of,  out  of  jniiadiction,  18. 

proprietor,  on  application  of,  2407. 

variation  by  adding  note,  [2408,  8408]. 

when  and  how  directed,  2405,  2406. 
register  to  be  kept  at  Patent  Office,  2390. 

entries  to  be  made  in,  2404. 
restrictions  on,  2398,  2399. 
series  of  marks,  2397. 
smnlarity  between  marks,  2399. 
special  and  distinctive  words,  2395. 
nser  of,  2396. 

TRADE  NAME, 
company,  of,  638. 

discovery  in  action  for  injunction,  83. 
*    distinction  between,  and  trade  mark,  636. 
injunction  against  use  of,  [688,  630],  636 — 638. 
newspaper,  injunction  against  using  title  of,  [6S0]. 
policies,  against  issuing  under  title  of  plaintiffs,  [680].  • 

TRADE  UNION, 

distribution  of  funds  on  dissolution  of,  [1146]. 
registered  name,  can  be  sued  under,  727. 
right  of  membership  in,  not  enforceable,  727. 

TRAFFIC  AaREEMENTS, 

by  railway  companies,  716,  720. 

TRAINS, 

injunction  against  obstructing,  [705]. 
permitting  to  stand,  [587]. 
running,  700. 
stopping  of,  enforced  by  injunction,  [704]. 
TRA3CWAY, 

injunction  against  laying  down,  557. 

TRAMWAY  COMPANY, 

receiver  in  action  by  debenture  holders  of,  [770],  788,  789,  803. 

TRAMWAYS  ACT, 

Act  of  1870..  2486,  2487. 

deposits  under,  practice  as  to,  2486,  2487. 
taxation  of  costs  under,  2487. 

TRANSFER, 

action,  of,  825—830,  2229.    See  Trahsfeb  of  Caxjbb  ob  Maxiib. 

business,  of,  by  company  restrained,  [700],  717. 

mortgage,  of,  1909,  1933,  1944,  1945,  1971,  1974.    See  MoBiOAei. 

registration  as  bill  of  sale,  not  requiring,  2015. 

school,  of,  to  School  Board,  1299. 

securities,  of,  210—213.    See  Cabbyxno  oyer  ;  TjlYXKKT  jsto  Oook;  P-^' 

XSST  OTTX  07  COUBT. 
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shares,  of,  2356 — 2365.    See  Shabes  ;  Stook  EzcHAHaB. 

forged,  set  aside,  [2308]. 
stock,  of,  restrained,  [729,  780]. 

stiKtatorj  jurisdiction  to  restrain,  730,  731. 

application  under,  and  effect  of  order,  730,  731. 

trustee,  to,  when  appointed,  [220]. 

TRANSFER  INTO  AND  OUT  OF  COURT,  Chap.  XVI.,  200—245.     8ee 

PaYKENT  and  T&ANSFBB  DTFO  and  0X7T  07  COUST. 

TRANSFER  OF  CAUSE  OR  MATTER,  [826—827],  828—830. 
application  for,  827,  828. 

T>ankniptc7,  to,  in  administration  proceeding's,  [827],  828. 
branches  of  Court,  where  actions  in  different,  835,  836.     See  Conbolzdazxon 

OT  Actions. 
Chancery  DiTision,  in,  from  one  judge  to  another,  [825],  827,  828. 
commercial  cause,  of,  to  K.  B.  D.,  829. 
costs  of,  844. 

County  Court,  from,  [840],  843,  844,  1396. 
Counly  Court,  to,  [827,  839],  842,  843,  1396. 

without  prejudice  to  application  in  bankruptcy,  [827]. 
Court  of  Appeal,  jurisdiction  of,  828,  829. 
District  Registry,  to  and  from,  176,  177,  [827],  829,  830. 
Division,  from  one  to  another,  828. 
ex  parte  application,  on,  [825]. 
King's  Bench  Diyision  from,  [826],  828,  [1898]. 

when  ordered,  829. 

to,  [827]. 

for  trial  of  issue,  874. 
when  ordered,  828. 
Lord  Chancellor,  consent  of,  [826],  828. 
order  for,  how  drawn  up,  828. 

Palatine  Court,  from,  by  Court  of  Appeal,  [827],  829. 
particular  matter,  of,  on  ex  parte  application,  [825]. 
partnership  action,  of,  836,  2174. 
petition  or  matter,  of,  387. 
referee,  official,  from  one  to  another,  417. 
re-transfer,  835,  [889]. 

specific  performance,  of  action  for,  to  Chancery  Diyision,  829,  2229. 
summons,  of,  to  proper  judge,  [826]. 

from  District  Registry,  830. 

TRANSLATION, 

copyright  iu,  678. 

TRANSMISSION  OF  INTEREST,  116,  117.    'S'^  Chanob  of  Pasties. 

TRAVEL, 

leare  to  infant  to,  [1040],  1047. 

TRAVELLINa  EXPENSES,  307,  311. 
allowance  of,  to  guardian,  [1040]. 

TREASURER, 

direction  for  payment  to,  of  corporation,  21 5« 
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TREASUBY, 

costs  by,  where  fond  improperly  ttansf erred,  [900]  • 

payment  to,  [821]. 

sequestration  against  Loids  of,  454. 

solicitor  to,  [1046, 1647, 1648],  1650.    See  Sougeeoe  to  Tmsasobt. 

TREASURY  SOLIOITOB  ACT,  1876.. 2486. 

TREES, 

oyerhanging,  right  to  cat,  561. 

TRELLIS  WORK, 

screen,  an  annoyance,  541. 

TRESPASS, 

amendment  at  hearing,  44. 

company,  by,  restrained,  [567]. 

electric  oorrent,  by  discharge  of,  597. 

foreign  land,  to,  377. 

highway,  by  improper  nser  of,  590. 

in  churchyard  by  interment  of  non-paiishioners,  [660]. 

injunction  against,  [656 — 660]. 

granted  irrespective  of  possession  or  claim  of  right  by  defeniliaiit,  5M. 
laying  pipes  or  rails  on  plaintiff's  land,  [666]. 
local  board,  by,  restrained,  700. 
railway  company,  by,  restrained,  [689],  700. 

TRIAL,  Chap.  Xn.,  141. 

account  before,  when  ordered,  1857. 
adjournment  of,  [46,  870],  375. 
admissions,  proof  by,  163 — 165. 

marking  documents  referred  to  in,  164,  165. 
amendment  at,  42,  43,  1395. 
costs  of,  when  allowed,  255. 
declaration  of  right,  when  made  at,  165,  166. 
directions  as  to,  [688]. 
discovery,  using,  at,.  97. 
aigmiHMil  of  action  at  hearing,  [187,  188],  139. 
entering  action  for,  149,  150. 

disoontinuanoe  after,  not  permitted,  180. 
entering  evidence  at,  151 — 157.    See  EviDmcB. 
issue  directed  before,  370,  371. 
issue,  of,  369—377.    See  IsBUX. 
judgment  at,  [141]. 

if  standing  for  judgment,  [141]. 

some  defendants,  as  against,  [178]. 
jury,  by,  373—375.    See  Jubt. 
mode  of,  appeal  from  order  as  to,  860. 

discretion  of  Ck>urt  as  to,  149. 
notice  of,  147,  148. . 

countermanding,  148. 

dirnnisBal  of  action  in  default  of  giving,  [186],  186,  189, 147* 

service  of,  160, 151. 

time  for,  147. 
official  or  special  referee,  before,  [408],  415,  416. 
postponement  of,  [46,  870],  375. 
setting  down  action  for,  148,  149. 
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''shorfc/*  markiiig  action,  149,  150. 
stampB,  insaffioienoy  of,  calling  attention  to,  167. 
third  party,  148,  149.     See  TmxD  Fastt. 
yezLTie,  148.    See  YsxruB, 

TBX7ST, 

breach  of,  1119—1167.     See  Bbbaoh  of  Tbubt. 

eeetui  que  tnut^  priority  of,  over  sabsequent  eqaitable  inenmbranoer,  2104. 

charged,  to  stand,  estate  conveyed  upon,  1907. 

oonstructiye,  yendor  when  bound  by,  1128. 

debts,  to  pay,  from  personalty,  1672. 

declaration  of,  when  complete,  1699,  1700,  1723. 

imperfect  gift  not  carried  out  as,  1699. 

incomplete  transfer,  when  given  effect  to,  1699. 

portions,  of,  trustees  directed  to  execute,  [1731]. 
estates,  devolution  of,  1219,  1220. 
execution  of,  order  for,  in  Chambers,  323. 
execution  of  trusts  of  instruments,  [1788].    See  AianiiJffraJLTiOTSt ;  Sbttlb- 

XEirr. 
executory,  for  settlement,  carrying  out,  [1716—1722],   1723—1727.    See 

SeTTIiEICKNT. 

of  heirlooms  declared,  [1616],  1623,  1624.     See  Heiblooiis. 
express,  what  is,  1154,  1155,  1488. 
fund,  declaration  of  particulars  of,  [1696].     See  Tbttstee. 

inquiry  as  to  dealings  with,  [1119,  1124,  1728]. 
implied,  how  affected  by  Statutes  of  Limitation,  1164. 
lapse  of  time,  how  affected  by,  1154,  1155.     See  Statutbs  of  Ldcxtationb. 
meaning  of  term  under  Trustee  Acts,  1218. 
moneys,  lien  on  property  bought  with,  1183,  1134. 
mortgage  devised  in,  [2076]. 
partition  of  property  subject  to,  1872. 

purchaser  of  trust  property  without  notice,  rights  of,  1133,  1134. 
resulting,  1155. 

express  trust,  when,  1165. 

money  subscribed  for  purpose  which  fails,  2306. 

presumption  of,  1700. 

transfer  into  name  of  child,  1739,  1740. 
sale,  for,  does  not  authorize  mortgage,  1125,  1133. 
sale,  for  settlement  by  way  of,  under  Settled  Land  Acts,  1861,  1862. 
secret,  for  charity,  1337,  1343. 
separate  use,  for,  899  seq. 

TRUSTEE,  Chap.  XLI.,  1119—1282. 

abroady  not  in  general  deprived  of  his  office,  1208. 
AMOimt  against,  oharg^ing  bonus,  settled  account  opened,  1386. 
neglecting  to  convert,  1150,  1161. 
profits,  when  charged,  [1160],  1166,  1167. 
rests,  when  taken  with,  [1169],  1166. 

usual  judgment  for,  trustee  only  chargeable  for  actual  receipts,  1129, 
1162. 
who  chargeable  under,  1162,  1163. 
wilful  default,  on  footing  of,  [1167],  1 160—1 163.   See  Wilful  I>KrAma. 
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aoooimts  of,  inqnixy  aa  to  adopting,  where  In&Dii  interestedy  [lUl]. 

Court  fees  on,  1478. 
acknowledgment  bj  one  oo-trostee,  1130. 
aoqoiesoence  in  breach  of  tnist  bj,  [llil,  114S],  1151—1153.    Set 

OF  Trust. 
Act  of  Parliament,  leave  to  trustee  to  apply  for,  [1180],  1186. 
actions,  leave  to  tmstee  to  bring  or  defend,  [1180]. 
admission  by,  payment  into  Oonrt  when  ordered  on,  1129,  1150. 
admission  in  pleadings  by,  judgment  on,  181. 
advice  of  Court,  on  application  by,  [1188],  1189. 
agent  of,  accountability  of,  1131,  1132,  1140. 

appointment  of,  to  receive  purchase  or  other  money,  1077. 

liability  of  trustee  for  default  of,  1131,  1132. 
agreement  for  settlement  enforced  ag^ainsti  [1005]. 
allowances  to,  1169,  1171,  1173,  1174. 
annuity  to,  so  long  as  he  continues  in  trust,  1634. 

when  subject  to  duty,  241. 
annuity,  duty  of  trustee  to  provide  fund  for,  [1148],  1182,  1183. 

purchase  of  govemmeut  annuity  in  names  of  trustees,  [1080,  lOU]. 
appointment  of  new, — 

after  breach  of  trust,  [1128, 1144],  1223. 

Chambers,  on  application  in,  323. 

with  leave  to  apply  for  vesting  order  or  conveyance,  [1800]. 

chapels,  of  nonconformist,  723. 

charities,  of,  [1288, 1888],  1301—1304,  [1807].    See  CsAsm. 

Conveyancing  Acts,  under,  [1801],  1205. 

costs  of  appointing,  1171. 

Court,  by,  not  made  where  sole  trustee  desires  to  exercise  his  statatoiy 
power,  1222,  1223. 

evidence  of  fitness,  1203,  1227. 

former  tmstee  ordered  to  replace  stock,  [1188]. 

infant,  for,  [1801]. 

instrument  of  appointment,.  1207,  1208. 

judgment  for,  [1199]. 

judicial  trustee,  of,  [1878—1277],  1278,  1279.     Sre  JxnaOAL 

lunatic,  where  donee  of  power  is,  1206. 

Married  Women's  Property  Act,  under,  [912],  918. 

new  trustees  not  bound  to  inquire  of  old  trustees,  1128. 

nunjber  to  be  appointed,  1203,  1225. 

originating  summons,  on  application  by,  1204. 

partition  action,  of  sale  moneys  in,  [1868]. 

persons  to  be  appointed,  1202,  1203,  1225. 

power,  under,  pending  action,  1186. 

powers  of  trustees  appointed  by  the  Court,  1205,  1206. 

principles  on  which  Court  acts  in  making  appointment,  1202,  IW. 

retiring  trustee,  in  place  of,  [1200]. 

separate  sets  of  trustees,  1205. 

Settled  Land  Acts,  for  purposes  of,  [1825],  1826,  1827. 

settlement,  of,  [1718, 1716,  1775]. 

stamps  on  conveyances  and  vesting  orders,  1208,  1249. 

statutory  powers  as  to,  1204 — 1209. 

tenant  for  life,  by,  after  assignment  of  interest,  1204. 

Trustee  Acts,  under,  1210  aeq.    See  Tbusteb  Acn. 
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aasignment  when  imperfect  witiiont  notioe  to,  1128. 
attachment  against,  [440],  441,  442. 
attachment  of  money  in  hands  of,  [485],  486,  489. 
attorney,  power  of,  acting  nnder,  1173. 
halanoes  of,  inqoiries  as  to,  [1119,  1120,  116S],  1164. 
and  interest,  [1169],  1 164. 

leave  to  prove  against  bankrapt  trustee,  [1187]. 
payment  into  Court  of,  1129,  1160. 
banker  of,  aooonntability  of ,  1131,  1132. 

liability  of  trustee  for  default  of,  1131. 
bankrapt,  proof  against,  1136,  [1187]. 

removal  of,  1208,  1224. 

shares  in  name  of,  not  in  order  and  disposition,  1136. 

trust  property  not  vesting  in  trustee  in  bankruptcy,  1136. 
bankruptcy,  in,  116,  1937,  2222.    See  BANEBXTPTCfY. 
"bare,"  1220. 

married  woman  who  is,  may  convey  BAfeme  sole,  936. 
bonus,  not  permitted  to  charge,  1174,  1384. 
breach  of  trust  by,  1 119—1 1 67.    See  Bbeaos  ov  Tbust. 
business,  carrying  on,  1171,  1173. 
care,  degree  of,  required  from,  1130,  1131,  1148. 
cases  and  opinions  taken  by,  92. 

eeiiui  que  trutt,  acquiescence  by,  in  breaches  of  trust,  [1141,  1142],  1151— 
1153. 

bailiff  of  trustee,  regarded  as,  1132. 

representation  of,  by  trustee,  1139,  1481,  1935. 

right  of,  to  follow  trust  estate,  1133,  1134. 
to  information  from  trustee,  1128. 
to  sue,  on  refusal  by  trustee,  1139,  1140. 
ohai>el,  of,  minority  restrained  from  excluding  preacher,  [722]. 
charging  order  on  shares  in  name  of,  [479],  482,  483. 
charities,  of.  Chap.  XLH.,  [1266,  1288],  1294,  1301—1303,  [1808,  1S12], 

1326,  1327.    See  Chabitt  ;  Tettsteb  of  Chabttzes. 
chattels  comprised  in  settlement,  inquiry  as  to,  [1122]. 

conversion  of,  trustee  may  sue  wrongdoer  for,  1132. 
compound  interest  charged  against,  [1120,  1189],  1165. 
compromise  by,  1187. 

onus  on,  to  show  that  compromise  beneficial,  1126, 1127. 
conduct  of  sale,  right  to,  341. 

conversion  of  property,  duties  as  to,  1127,  1132,  1150,  1151. 
oo-plaintiff,  cannot  be  added  as,  without  written  consent,  [1140]. 
OMts,  eharges,  and  expenses  of,  [1167,  1168],  1169—1177. 

accounts,  of  furnishing,  1170,  1174. 

administration  action,  in,  1170. 

aUowanoes  in  account,  1171,  1173. 

appeal  as  to,  lies,  1170,  1197. 

appeal  by  trustee  as  to  construction  of  will,  1175. 

appointment  of  new  trustee,  of,  1171. 

bankruptcy  of  trustee,  in  case  of,  1169. 

breach  of  trust,  in  cases  of,  [1168],  1169,  1175. 

CommissionerB  Clauses  Act,  1847,  under,  1172. 

compromise,  in  suit  to  impeach,  1169. 

ooonsd's  advice,  acting  under,  1172. 
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ooitSy  eliargefl,  and  expenset  fA— continued, 
oreditor'B  deed,  of  tnutee  of,  1171,  1173. 
defaulting  tmatee,  not  allowed  to,  1173,  1175. 
defending  for  benefit  of  trust  estate,  and  also  defending  his  owa 

character,  1169. 
disclaiming  or  refusing  to  oonTey,  1175,  1176. 
dismissal  of  action  against  him,  in  case  of,  1169. 
estate,  allowed  out  of,  1169,  [1894],  1716,  [1719]. 
executor  of  executor,  of,  who  has  committed  breaches,  [1168]. 
expenditure  for  specified  purposes  authorized,  [1178]. 
express  direction  in  order  as  to,  necessary,  1169. 
foreclosure  action,  in,  1956. 

further  consideration,  of  transactions  after  order  on,  184. 
further  consideiration,  provided  for  on,  1170. 
improper  proceedings,  of,  1169,  1170,  1174,  1175. 
incidental  litigation,  costs  of,  included  in,  855. 
indemnity,  right  to,  1171,  1172. 

decUred,  [1168]. 
inquiry  as  to,  [1168]. 
insolvent  executor,  of,  1169. 
interest  on,  not  allowed,  1174. 
Uen  for,  1172. 

maintenance  and  advancement,  allowanoes  for,  1174. 
new  trustees  directed  to  raise,  [1719]. 

none  allowed,  or  trustees  to  pay  costs,  1169,  1174,  1175,  1196, 1197. 
one  set  of  costs  or  more,  when  allowed,  1170,  1171. 
party  and  party,  when  allowed  only  as  between,  1169,  1175. 
priority  of  trustees'  expenses,  1172,  1955. 
probate  expenses,  1171. 
professional  services,  for,  1176. 
raised  and  paid  by  trustees,  [1167]. 
receiver,  for  remuneration  as,  1173,  1177. 
reimbursement,  right  to,  1171,  1172. 
repairs,  allowance  for,  1174. 

retainer  of  costs  by  trustee,  1169,  [1704,  1709—1718]. 
retiring  trustees,  of,  1203,  1204,  [1877]. 
right  of  trustee  to  his,  265,  855,  856. 

and  right  to  appeal  as  to,  856,  856. 
set-off  of  debt  against,  1169. 

settlement  declared  void  or  set  aside,  of  trustee  of,  1170,  1171, 117^ 
1176. 

or  set  aside  as  fraudulent,  2351. 
severance  in  defence,  in  case  of,  1170,  1171. 
solicitor  and  client,  as  between,  267,  1169,  1170,  1172. 
solicitors,  surveyors,  &c.,  of  trustees  acting  as,  1176. 
taxation  of,  [1167],  1169. 

statute  barred  items  not  excluded,  1170. 
unnecessary  or  improper  proceedings,  of,  1170,  1174,  1175. 
what  allowed,  1171. 
where  trust  deed  set  aside,  1170,  1171,  1172. 

co-trustee,  liability  of  trustee  for  acts  of,  1129,  1130. 
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oo-tnutees,  all  liable  for  breaohes  of  tmst,  1136. 

but  entiUed  to  contribation  inter  ae,  1135,  [1146],  1162. 

indemnity  olanse,  effect  of,  1126,  1130. 

negligence,  liable  for,  1130. 

trustee  to  bring  into  Court  funds  misappropriated  bj  co-trustee,  [116S]. 
counsel's  advice,  acting  under,  1172. 

dealing^  with  trust  funds,  inquiries  as  to,  [1119 — 1124,  1140 — 1146]. 
debentures  fraudulentlj  sold  bj,  to  be  deposited  in  Court,  by  alleged 

purchaser,  1123. 
Debtors  Acts,  attachment  or  committal  under,  [440],  441,  442. 
defaulting,  costs  of,  1173,  1175. 

imprisonment  of,  441,  1167. 
director  of  company,  liability  of,  1137,  1138. 
discharge  of,  1123,  1208. 

by  payment  of  trust  fund  into  Court,  1193, 1194. 

on  appointment  by  Court,  1222. 
disclaimer  by,  receiyer  appointed  on,  785. 
sufficiency  of,  1203,  1227. 
disooyery  by,  90. 
discretion  of,  not  interfered  with,  1008,  1024,  1186,  1187,  1293. 

how  affected  by  payment  of  trust  fund  by  him  into  Court,  1193. 
dividends,  payment  of,  to  trustees  of  charities,  [214]. 
enforcement  of  order  against,  441,  442. 

equity  of  redemption,  of,  party  to  foreclosure  action,  1934,  1935. 
estate  of,  devolution  of,  1219,  1220. 

Conveyancing  Act,  1881,  under,  1220. 

Land  Transfer  Act,  1897,  under,  1220. 

orders  vesting,  1209  »eq.     See  Tbusteb  Aotb. 
executors  when  becoming  trustees,  1486. 
expenditure  by,  [1178]. 

following  trust  funds,  right  of  e,  q.  tr.  as  to,  1133,  1134. 
forged  certificates,  liability  of  trustee  paying  money  on,  1174,  [2809],  2310. 
fraudulent,  leave  to  prosecute,  [1166],  1167. 

relief  against,  for  breach  of  trust,  [1123],  1136,  1169. 

when  to  be  deemed,  441. 
friendly  societies,  of,  1209. 

garnishee  order  on  money  in  hands  of,  [486],  486,  489. 
heirlooms,  of,  right  of,  to  indemnity,  1172. 
illegal  transaction,  right  to  follow  money  paid  for,  1134. 

trustee  of  moneys  produced  by,  cannot  refuse  to  pay,  1135,  1136. 
indemnity  clause,  effect  of,  1125,  1130. 

indemnity,  right  of  trustee  to,  [1126,  1161],  1171,  1172,  1186. 
infant,  account  against,  989. 

infant,  inquiries  whether  proceeding's  against  trustee  beneficial  for,  [1121]. 
infant,  inquiry  as  to  trust  money  received  by,  [1120]. 
infant's  estate,  power  of,  to  convert,  1024. 
information  to  e,  q,  tr.,  duty  of  trustee  to  give,  1128. 
injunction  against,  selling  in  breach  of  trust,  [784],  735,  1126. 
inquiry,  acquiescence  in  breach  of  trust,  as  to,  [1141,  1142]. 

adopting  accounts,  as  to,  [1121]. 

breaches  of  trust,  as  to,  [1119—1124,  1140—1146].     See  Bbbagh  of 
TsinsT. 


Sefirenoes  to  the  Forms  are  printed  thm  [466]. 
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dealings  with  trnst  estate,  as  to,  1119 — 1181. 

intending  assignee,  by,  dnty  to  anenrer,  1128. 
investments,  as  to,  bj  trustees,  [1122,  1140]. 
loss  by  non-conTersion,  as  to,  [1141, 1142]. 
trust  property,  as  to,  [1119—1121,  1124^  1140]. 
wilful  default,  as  to,  [1157—1181]. 
insuranoe,  duty  to  keep  up,  1127. 

interest  charged  against,  [1128, 1108,  1189],  1164—1186,  [1850]. 
arrears  of  rent,  on,  1164. 

balances  retained  by  trustee,  on,  [1158,  1159],  1164. 
compound,  where  assets  employed  in  trade,  1165. 
or  where  direction  to  accumulate,  1165. 
direction  for  charging,  [984,  1128,  1159]. 
mistake,  in  cases  of,  1164. 
mode  of  calculating,  1165. 
money  mixed  with  his  own,  on,  1161,  1165. 
profits  or  interest  charged  where  funds  emjdoyed  in  trade,  [1180],  IISS, 

1166. 
rate  of,  1164,  1165. 
investment,  when  liable  for  not  calling  in,  1127,  [1147],  1150,  1151. 
inyestment  by,  1177—1188. 

annuity,  to  provide  for,  1182,  1183. 
bank  stock,  in,  1183. 
bankers,  on  deposit  with,  1131. 
banking  company,  purchase  of  shares  in,  [1142]. 
retaining  shares  in  unlimited  company,  1149. 
buildings,  repairs,  and  improvements,  in,  1174,  1184. 
change  of,  with  sanction  of  Court,  1183,  1727. 
contributory  mortgage,  on,  1 185. 
Court,  sanctioned  by,  1183,  1184. 
Debenture  Stock  Act,  1871,  under,  2041. 
East  India  Stock,  m,  1183,  1184. 
equity  of  redemption,  in,  1185. 
general  powers  of  trustees,  1180  ^  seq, 
ground  rents,  in  purchase  of,  1185,  1727. 
house  property,  in,  1148. 
improper,  dedared,  [1141,  1148,  1144]. 

acquiescence  and  concurrence  by  e,  q.  tr.j  [1141, 1142],  1161 — 1153. 
declared  g^ood  for  less  sum,  [1144]. 
inquiry  as  to  propriety  of,  [1122,  1178],  1727. 
judicial  opinion  as  to,  under  22  &  23  Y.  c.  35.  .1189. 
land,  in  purchase  of,  1184,  1727. 
Lands  Clauses  Acts,  under,  1184. 

majority  of  trustees,  power  of,  in  charity  cases,  1294,  13 1 9. 
mines,  in  piux}hase  of,  1727. 

money  liable  to  be  laid  out  in  purchase  of  land,  of,  1181. 
mortgage,  on,  1148,  1181  et  seq. 
authorized,  [1177]. 
of  land  in  Scotland,  1183. 
National  Debt  Conversion  Act,  under,  1181,  1182. 
non-conversion  of,  breach  of  trust  by,  1127,  [1141,  1142],  1150,  1151. 


Vol.  J.  ends  with  p,  884 ;   Vol,  II,  with  p.  1894. 
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inTestment  by — continued, 

particulars  of,  duty  of  tmstee  to  furnish,  1128. 

partnership  firm,  on  loan  to,  1127. 

personal  security,  on,  [1178]. 

preference  shares  not  a  "  security,"  1185. 

prudence  to  be  exercised  in  making,  1131,  1148. 

purchase  of  lands,  in,  1184,  1727. 

of  reversion  of  leaseholds  authorizei,  [1729,  1778]. 

real  security,  on,  1184,  1185. 

repairs,  on,  authorized,  [1179]. 

Settled  Estates  Act,  under,  1184. 

Settled  Land  Acts,  under,  1181,  [1840],  1841—1844. 

special  powers,  under,  1184. 

speculative,  not  sanctioned  by  the  Court,  1148. 

statutory  powers,  1180 — 1183. 

sub-mortgage,  on,  1148. 

Trust  Investment  Act,  1889,  under,  1183. 

Trustee  Act,  1888,  provisions  of,  protecting  trustee,  1149. 

Trustee  Act,  1893,  under,  1182,  1183. 

valuation,  duty  of  trustee  to  take,  1149. 
judgment  for  administration,  effect  of,  on  powers  of  trustees,  1186. 
judicial,  appointment  of,  [1878 — 1277],  1278,  1279.    See  Judioial  Tbusibb. 
jttdieial  opinion,  trustees  acting  under,  [1140],  1141. 
lease  and  contract  by,  approved,  [1179], 
lease,  renewable,  conversion  of,  1151. 
lease  taken  by,  in  own  name,  set  aside,  1157,  1163. 
legal  estate,  priority  by,  right  of  trustee  to,  1128. 
lien  of,  for  expenses  and  payments,  1172,  1173. 
limitations,  Statutes  of,  as  affecting,  1154,  1155. 

acknowledgment  under,  by  trustee  for  sale,  1942. 

tenant  for  life,  action  by,  barred  under  Trustee  Act,  1888.. [1148, 
1144],  1156. 
loss  by  non-investment  or  non-conversion,  liable  for,  [1141,  1148],  1150, 

1161. 
maintenance  and  advancement,  powers  of  trustee  as  to,  1007,  1010,  1185. 
See  Ikfaitt. 

allowances  for,  1008,  1010,  1174. 
management  of  trust  property,  1177— U88. 

applications  as  to,  by  originating  summons,  [1188],  1189. 

infant*s  property,  1024,  [1801].    See  Infant. 

leave  to  bring  or  defend  actions,  [1180]. 

leave  to  expend  money,  [1178]. 

rebuilding  mansion-house,  mortgage  for,  authorized,  [1768]. 

repairs  authorized,  1174,  [1178,  1179],  1184. 
married  woman,  breaches  of  trust  by,  902,  903,  910,  1138,  1139. 

capacity  and  liability  of,  924,  1139. 

for,  costs  of,  [888],  890,  894. 

indenmity  from  her,  entitled  to,  902,  910,  [1147]. 

must  convey'land  by  deed  acknowledged,  904,  [918],  914. 

not  necessary  party  to  action  agpainst  her,  891,  [898]. 
mines,  sale  of,  apart  from  surface,  [1748,  1749],  1750. 

under  Settled  Land  Acts,  1821. 


Sefirencei  to  the  Farmt  are  printed  tkm  [458]. 
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mlBappropiiation  hj,  inquiry  as  to,  [1119]. 
mortgage  by,  on  bi^  secority,  1148. 

power  to  mortgage  indudes  giring  power  of  sale,  1 125. 

statatory  powers,  1181—1183. 

under  power  to  sell  only,  1125. 
mortgage  to,  of  trnst  property,  1127. 

new,  appointment  of,  1199  teq.f  [1712, 1716, 177(r|.   See  mpr^ 
notice  to,  of  assigniments,  &o.,  1128. 
official,  of  charities,   [1288,  1308],    1316.      See  Chasitt  ;    TsDSzn  « 

Chasttt. 
onus  on,  to  show  sound  discretion  exercised,  1125,  1148. 
option  of  purchase,  power  to  give,  1126. 
outstanding  funds,  duty  of  trustee  to  get  in,  1127,  1150,  1151. 
•  over-payment  of  beneficiary,  liability  for,  1135. 
Parliament,  proceedings  in,  authorized,  [1180],  1186. 
parties  to  action  to  recover  trust  funds,  1139,  1140. 
partner,  liability  of  trustee  for  acts  of,  1134,  1135,  2194,  2195,  2203. 
partners  declared  liable  as  constructive  trustees,  [1146]. 
payment  by,  of  own  debts  with  trust  moneys,  1 167. 
payment  into  Court  by,  when  ordered,  1129,  1150. 

order  for,  to  be  registered  as  judgment,  [1184]. 
payment  to,  of  dividends  on  fund  in  Court,  [214]. 

out  of  Court  to  sole  trustee  not  usually  directed,  1203. 
personal  liability  of,  for  breach  of  trust  declared,  [1128, 1143, 1141^  IM]. 
policy,  liability  of  trustee  for  not  keeping  up,  1127. 
portions,  duties  of  trustee  as  to  raising,  &c.  of,  1735,  1736.    SeeVtaeoxm, 
postponement  of  conversion  by,  1150,  1151. 
power  to  appoint,  1204  et  seq.     See  supra,  appointiae&t  of  aew. 
powers  of,  how  to  be  exercised,  1125,  1126. 
privileged  communication  to,  92,  94. 

proceedings  ag^ainst,  inquiry  if  beneficial  to  infants,  [1121]. 
proceedings  by,  costs  of,  1168,  1169. 
proceedings,  useless,  not  bound  to  take,  1127. 
production  by,  of  cases  and  opinions  of  counsel,  &o.,  92. 
production  of  documents  by,  85. 
profit  by,  out  of  trust,  1174,  1384. 
profits  or  interest  charged,  where  assets  employed  in  trade,  [1160],  1169, 

1166. 
prosecution  of,  for  fraud,  [1166],  1167. 

purchase  by,  of  trust  property,  or  from  e.  q,  tr,,  [2820,  2821].  2322. 
purchase  from,  of  trust  property  without  notice,  1123,  1135. 
purchase  of  land  by,  under  sanction  of  Court,  1727. 
real  estate  of,  sold  to  satisfy  breach  of  trust,  1135. 
receipts  by,  1077,  1078,  1129,  1130. 

all  trustees  must  sig^,  1129,  1130. 

not  liable  for  merely  signing,  1 130. 

8eeu9j  executors,  1130. 
receiver,  trustee  appointed,  774. 

misconduct  of  trustee  a  ground  for  appointing,  785. 

of  trust  property,  when  appointed,  785.    And  §ee  BaoErvxB. 

remuneration  of,  776. 
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refosal  by,  to  aooount  or  oonyey,  1176,  1176. 
reimbnrsement,  entitled  to,  1171,  1172. 

nBaal  danse  as  to,  effeot  of,  1125,  1130. 
removal  of,  1208,  1224,  1259,  1278. 

bankrupt  tnutee,  1208,  1224. 

oharity  cases,  in,  [1808],  1819. 

oonfliot  of  interest,  on  ground  of,  1208. 

costs  of,  1208. 

residence  abroad,  in  case  of,  1208. 
remimeration  to,  liability  not  increased  hj  reason  of,  1132. 
renewable  .leaseholds,  dnty  of  trustee  to  convert,  1151. 

purchase  by  trustee  of  reyersion  of  lease  no  longer  renewable,  [1776, 
1778]. 
renewal  of  leases  by,  authorized,  [1772],  1773,  [1778]. 
repairs  by,  authorized,  1174,  [1178,  1179],  1184. 

of  real  estate,  allowed  out  of  personal,  1184. 
replace  stock  and  dividends,  ordered  to,  [1128]. 
representation  of  cestui  que  trust  by,  1139,  1481. 
retainer  of  costs  by,  1169,  [1704,  1709—1712]. 
retirement  of,  by  paying  trust  fund  into  Court,  1193,  1194. 
retiring  trustee,  costs  of,  when  allowed,  1203,  1204. 

liability  of,  for  breach  of  trust,  [1123],  1126. 
reversion  of  leaseholds,  purchase  of,  by  trustees  authorized,  [1776, 1778]. 
reversionaiy  interest,  when  bound  to  convert,  1151. 
■ale  by- 
debentures  fraudulently  sold,  purchaser  to  deposit,  1123. 

depreciatory  conditions,  under,  [784],  735. 
or  in  breach  of  trust,  1126. 

neglect  to  sell,  1126. 

postponement  of,  discretion  as  to,  not  interfered  with,  1187. 

power  of,  devolution  of,  1 126. 
duration  of,  1188. 
mortgage  not  authorized  by,  1125,  1133. 

reserved  bidding,  power  to  ^,  340,  1125. 

stock,  sale  of,  inquiry  as  to,  [1121]. 

two  trust  estates  together,  of,  1126. 

under  open  contract,  1126. 
■et-ofl  by,  accountable  for  breach  of  trust,  not  permitted,  1151,  1169,  1865. 
settled  aocount  by,  opening,  1384. 

Settled  Land  Acts,  for  purposes  of,  1825—1827.    See  Bwitlsd  Lasd  Aozb. 
settlement,  of.    See  Sxttlsicbnt. 

powers  of,  under  Settled  Land  Acts,  1823,  1824,  1825—1827,  1844. 
settlement,  of,  agreement  enforced  againsty  [1696],   1697.     See  Sbixlb- 


shaiee,  holding,  liability  of,  1186. 
■hares  in  name  of,  not  in  his  order  and  disposition,  1136. 
single  trustee,  payment  out  not  ordered  to,  1203. 
solicitor,  acting  as,  costs  of,  275,  304,  1177,  1178,  [1468]. 

and  client,  fiduciary  relation  of,  1100  ei  seq.    See  Solxoevob. 

default  of,  liability  of  trustee  for,  1132. 

employed  by  trustee,  powers  and  rights  of,  1076,  1077,  1079,  1181, 
1140. 

liabiUty  of ,  as  trustee,  1110,  1111,  1135,  1153. 

Seferencei  to  the  Forme  are  printed  thus  [466]. 
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BoUcitor,  acting  as — continued. 

notice  to,  when  notice  to  trostee,  1128. 

receipt  of  money  hj,  1131,  1132. 
solicitor  of,  powers  of,  1076,  1077,  1079. 

express  trustee,  when  in  position  of,  1132. 
specific  performance  when  decreed  against,  2220 — 2222. 
tenant  for  life  and  remainderman,  qnestiona  between,  1677  Mf.,  1750  ttq. 

See  Tenant  fob  Life. 
title-deeds,  inqoiiy  as  to,  [1122]. 

tmstee  ordered  to  deliver,  to  cestui  que  trutt  or  new  trustee,  [1128]. 
trade,  employment  of  trust  funds  in,  by  trustee,  [1161],  1165,  1166. 
transfer  to,  when  appointed,  [220]. 
wasting  securities,  duty  of  trustee  to  convert,  1151. 
widow,  allowance  of  arrears  of  dower  to,  1429. 
wilful  default  by,  [1157--1161],  1162—1166.    See  Wilful  Defiuis. 

TRUSTEE   ACT,   1888.. [1141,   1142],   1150,   1151,   1442.     See  LExmnor, 

STATinXB  OF. 

TRUSTEE  ACTS,  1893,  1894,  Chap.  XLI.,  1209—1278. 
(1.)  Jurisdiction  under — 

Chancery  Biyision,  of,  1220,  1221. 
County  and  Palatine  Courts,  of,  1221. 
lunacy,  in,  1221. 
(2.)  Appointment  of  new  trustee  under,  1210 — 1228. 

bankrupt  trustee,  in  place  of,  [1212,  1215],  1222,  1224. 
breach  of  trust,  in  case  of,  1223.    See  Bbbagh  of  Teust. 
cestui  que  trust,  when  appointed,  1226. 
Chambers,  application,  when  to  be  made  in,  323,  [120O]. 
oosts  of,  to  be  a  charge,  and  raised  by  mortgage,  [1217],  1245. 
eyidenoe  on  application  for,  1226,  1227. 

affidavit  of  fitness  and  consent  to  act,  1226,  1227. 

deaths  and  disabilities  of  trustees  must  be  strictly  proTed,  1237. 

secus,  as  to  persons  beneficially  interested,  1227. 
executor,  to  perform  duties  of,  1225. 
expediency,  on  ground  of,  [1214],  1223—1224. 
felony,  where  trustee  is  convicted  of,  [1213],  1222,  1224,  1257. 
inability  or  incapacity  to  act,  in  case  of,  1223. 
jurisdiction,  out  of,  where  trustee  is,  [1123]. 
jurisdiction  where  no  existing  trustee,  1223,  1224. 

inherent  jurisdiction  of  Court,  1203. 
letters  of  administration  granted  to  trustee,  1222. 
lunacy,  in,  1223,  1228,  1268—1260. 
number  to  be  appointed,  1211,  1225,  [1231]. 
orders  appointing,  [1210—1217]. 

continuing  trustees,  1211,  1225. 

copyholds,  of,  1211. 

deceased  or  retiring  trustee,  in  place  of,  1211,  [121S],  1223. 

disclaiming  trustee,  in  place  of,  1211,  1227. 

executors  refusing  to  transfer,  [1214]. 

felony,  in  place  of  trustee  convicted  of,  [1218],  1222,  1224, 1257. 

infant  trustee,  in  place  of,  1211,  1224. 

lunatic  trustee,  in  place  of,  1211,  [1212],  1223,  1228. 

order  appointing  new  trustees  and  vesting  property,  [1210],  1237, 
1228. 

Vol  I.  ends  icith  p.  884  ;  Vol  IT.  with  p.  1894, 
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(2.)  Appomtmant  of  new  tnu tee  under— em^ntiMf. 
orders  appointing — continued. 

partition  action,  in,  of  sale  moneys,  [1868]. 

stock  comprised  in  trust,  [1212, 1213]. 

stock  standing  to  aooonnt  of  body  that  had  ceased  to  exist,  [1217]. 

trust  company,  appointing,  [1216]. 

tmstee  abroad  or  unable  to  act,  in  place  of,  [1212],  1226. 

Testing  property,  with  direction  for,  [1210],  1227,  1228. 

where  name  of  one  trustee  left  in  blank,  121 1. 

where  no  trustees  appointed  by  testator,  1223. 

where  representation  taken  out  subsequently,  [1285]. 
parties  to  application  for,  1266. 

partition  action,  appointment  of  trustee  of  sale  monejrs,  [1888]. 
persoDs  to  be  appointed,  1226,  1226. 

number  of,  1226,  [1231]. 

residence  abroad,  1226. 
power  to  appoint,  where  there  is  existing,  1222,  1223. 
reappointment  of,  when  made  by  Court,  1222. 
reducing  number  of ,  1211,  1226,  [1231]. 
relations  of  eatui  qus  trusty  not  g^erally  appointed,  1226. 
zemoTal  of  trustee,  1208,  1224. 

bankrupt  trustee,  1224. 

misconduct,  on  ground  of,  1224. 
reserring  right  against  former  trustee,  1211. 
separate,  of  separate  parts  of  property,  1226. 
servloe  of  application  for,  1266. 
solicitor,  appointment  of,  1226. 
tenant  for  life,  appointment  of,  1226. 
trust  company  appointed,  [1215]. 
unauthorized  inyeetments,  with  Tiew  to  sale  of,  [1212]. 
undertaking  by  benefldary  when  appointed  tmstee,  [1217],  1226. 

by  trustees  to  bring  trust  fund  immediately  into  Court,  1226. 
▼esting  property  on  appointment  of,  [1211],  1212,  1246,  1247,  1261, 
1262. 

form  of  order,  1212,  1227. 

(3.)  ConTeyEnee,  Testing,  and  transfer  of  property  independentix  of  the 
appointment  of  trustees — 
action,  by  order  in,  1266,  1266. 
adyertisements,  after  publication  of,  1233. 
application  for,  by  whom  and  how,  1264 — 1266. 
costs  of,  1267,  1268.    ' 
seryice  of  appHoation  for  order,  1266. 

appointing  person  to  oonToy,  364, 1264,  [1281—1270],  1271—1273. 

to  assign  or  execute  lease,  1249,  [1284]. 

to  conyey  estate  taU,  [1289,  1270]. 

to  conyey  mortgaged  property  for  estate  of  person  not  found, 
[1829]. 

to  execute  mortgage,  [1281]. 
arrears  of  interest,  receipt  of,  by  trustees,  1214,  1264. 
Bank  officer,  appointed  to  transfer  stock,  1214,  [1288],  1246,  1264. 

right  to  reoeiye  dividends  Tested  in,  1238. 


Iteferenees  to  the  Forms  art  printed  thus  [458]. 
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TRUSTEE  AfJV^— continued. 

(3.)  Conveyanoe,  Teiting,  and  transfer  of  property,  i«.<— mmImmmI. 

Bank,  right  to  apply  to,  for  cash  carried  oyer  to  Naiiooal  DeU  Cob- 
mifisioners,  [1816]. 
recitals  in  orders  to  be  acted  upon  by  the  Bank,  1248. 
bond  debt.  Testing,  1211. 
cash,  Testing  right  to,  [1216]. 
Chambers,  jurisdiction  in,  323,  1255. 
charity,  of  lands  of,  &c.,  [1888],  1303,  1304,  [1808],  1309,  1818.    &» 

Chabitt. 
dhose  in  action,  Testing,  [1810, 1818,  1841,  1848],  1261,  1252,  125). 

form  of  order,  1253. 
colonial  bank,  money  in,  1211. 
committee  of  Innatic  appointed  to  conTcy,  1272. 
contingent  rights, 

appointment  of  person  to  release,  [1886]. 
releasing  or  disposing  of,  1246. 

infant  trustee  or  mortgagee,  of,  [1888, 1888],  1249, 1250. 
Innatic  tmstee  or  mortgagee,  of,  1258,  1259. 
sales  under  order  of  Court,  in,  1271,  1272. 
specific  performance  action,  in,  [1868,  1865]. 
trustees  out  of  jurisdiction,  &c.,  of,  [1880,  1881, 1888]. 
unborn  persons,  of,  [1889]. 

where  trustee  refusing  or  neglecting  to  oonToy,  [1887]. 
oonTcyance,  Testing  order  taking  effect  as,  1248. 
conTict  trustee  or  mortgagee,  of  property  of,  1257. 
copyholds,  appointment  of  person  to  oonTey  or  Borreoder,  1251,  [IMI], 
1263. 
consent  of  lord,  whether  necessary,  1237,  1251. 
costs  of  order,  1251. 
description  of,  in  Testing  order,  [1808]. 
deTolution  of  trust  or  mortgage  estates  in,  1220,  1250. 
fines,  right  of  lord  to,  1237,  1251. 
Testing,  1211,  [1885—1887]. 

estate  of  customary  heir  of  deTisee  of  trust  cstatet, 

derisees  in  trust  had  disclaimed,  [1887]. 
estate  outstanding  in  infant  heir,  [1885],  1249,  1250. 
form  of  order,  1237,  1251. 

land  ooTenanted  to  be  surrendered  to  uses,  [1886]. 
costs  and  expenses,  payment  of,  [1845],  1257,  1258. 
charged  on  estate,  [1817],  1245,  1258. 

lunatic  trustee  or  mortgagee,  of,  1260,  1261. 
creditor's  action,  sale  of  realty  in,  1427. 
Crown,  as  against,  1227,  1255. 
definition  of  words  used  in  Act,  1218. 
discharge  of  trustee,  how  far  effecting,  1222. 
disclaiming  trustees,  estate  of,  1236,  1251. 
dUtrinffos,  notwithstanding,  [1845]. 
diTidends,  right  to  receiTC,  [1818, 1818,  1815,  1888]. 
dower,  to  uses  to  bar,  1269. 
easement,  1249. 
effect  of  Testing  order,  1248. 
equitable  mortgagee,  in  faTour  of,  1261,  [1871]. 


Vol,  I,  ends  wUhp,  884 ;   Vol  IL  with  p.  1894. 
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TBUSTEE  A.OTB— continued, 

(3.)  ConTeyanee,  Testing,  and  transfer  of  property,  k^,— continued, 
estate  tail  barred,  1249,  [1269,  1270]. 

appointment  of  person  to  oonvej,  [1270]. 
evidence  of  heireliip,  1257* 

evidence,  orders  made  on  allegations  when  conclnsive,  1267. 
expense,  saving  of,  a  ground  for  making  vesting  order,  1223,  1247. 
form  of  order,  nature  of  estate  or  interest,  how  to  be  described,  [1211], 

1248,  1249. 

where  doubtful  whether  legal  estate  dealt  with,  1227. 

where  new  trustees  are  appointed,  [1211],  1212,  1246,  1247,  1251, 
1252. 
future  dividends,  right  to,  1253. 
government  life  annuity,  of,  1214. 
heir  when  a  trustee,  1218. 
inadvertence,  correction  of,  1228,  1249. 
infant  trustee  or  mortgagee,  1250. 

contingent  rights  of,  releasing  or  disposing  of,  [1228,  1229,  1280], 

1249,  1250. 

declared  trustee  on  sale  under  judgment,  [1261]. 
in  specific  performance  action,  [1262]. 
of  estates  directed  to  be  mortgaged,  [1261]. 
on  sale  under  Partition  Act,  985,  986,  [1266]. 
person  appointed  to  convey  to  purchaser,  [1268] . 
estate  tail,  barred  by  order,  1249,  [1270]. 
heir  of  deceased  vendor,  when  a  trustee  within  the  Act,  1272. 
heir  of  mortg^agor,  person  appointed  to  convey  estate  of,  [1269]. 
heir  or  devisee  declared  trustee,  1261. 
heir,  when  a  trustee  within  the  Act,  1218. 
hinds,  vesting,  for  estate  of,  1218,  [1228],  1246,  1247,  [1718]. 
stock  of,  vesting  right  to  transfer,  [1238],  1251,  1252. 
stock  standing  in  name  of,  vesting,  1218,  1219,  [1240, 1243],  1251, 
1252. 
so  placed  by  mistake,  [1243],  1252. 
unsound  mind,  of,  1247,  1260. 
Intestates'  Estates  Act,  1884,  under,  1255,  [1269]. 
Ireland,  application  of  Acts  to,  1221. 
joint  tenancy,  when  created,  1247,  1249. 

joint  trustee  out  of  jurisdiction  or  not  found,  [1230,  1288,  1241],  1246, 
1247. 
neglecting  or  refusing  to  transfer,  [1240,  1241,  1244,  1246] . 
jurisdiction,  trustees  out  of,  [1288,  1240,  1241],   1246,   1247,    1248, 

1250,  1251,  1252. 
lands,  what  are,  within  the  Acts,  1218. 
copyholds  are,  1251. 

vesting,  on  appointment  of  new  trustees,  [1210],  1246. 
leaseholds, 

redemption,  in  action  for,  vested  in  equitable  mortgagee,  [1270]. 
vebting  order  of,  1239,  1258. 

and  appointment  of  person  to  assign,  [1264] . 
legacy  duty,  directing  sum  to  be  raised  for,  1240. 
liquidator,  new,  vesting  stock  in,  [1246]. 
Lunacy  Act,  1890,  provisions  of,  1218,  1221,  1259. 


Mefereneee  to  the  Forms  are  print(*d  thm  [466]. 
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TRUSTEE  ACrrS— aweinMA}. 

(3.)  Conveyaaoe,  Testing,  and  tntnifir  of  property,  fte. — cmiiimii, 
Innatie  tnutee  or  mortgagee,  1247, 1258—1260,  1952. 

ooetB  of  potitiofii,  1260,  1261. 

infant,  1247,  1260. 

jurisdiction  nnder  Judioatore  Aot,  1221,  1259. 

order  when  to  be  made  in  Innaoy,  and  when  in  Chaaoerj',  1S2S, 
1228,  1259,  1260. 

serrice  of  application  on,  1256. 
married  woman  and  her  husband  declarod  traBteea  of  manor  ps- 
titionfid,  [1266]. 

and  her  husband  directed  to  transfer,  1214. 
mortgage,  by  way  of,  Testing  lands,  [1236]. 
mortgaged  lands,  of,  [1234],  1250. 

copyholds,  outstanding  legal  estate  in,  [1286]. 

Testing  land  ordered  to  be  mortgaged,  [1261]. 

Testing  leaseholds  in  equitable  mortgagee,  [1270]. 

Testing,  on  appointment  of  new  tmsteea,  [1210],  1211. 

Testing,  where  mortgage  by  way  of  trust  for  siUe,  1218. 
mortgagee,  dcTolution  of  estate  of,  1220. 

lunatic,  1258,  1259. 

out  of  jurisdiction,  1250. 

trustee,  when,  within  Acts,  1218,  1250. 
mortgagor,  serrioe  on,  dispensed  with,  1247. 
National  Debt  Commissioners,  Testing  right  to  apply  for  cash  t/aoA 

OTer  to,  [1216]. 
onussion  in  Testing  order  supplied,  1228,  1249. 
orders  under,  classification  of,  1209,  1210. 
Palatine  Courts  of  Lancaster  and  Durham,  1222. 
partition  judgment,  parties  declared  trustees  and  person  appointaltB 
oonTey,  &c.,   [1266,    1267],   1272,   [1863,   1884],  1883,  18M, 
1891. 

committee  of  lunatic  directed  to  conTey,  1272. 

on  sale  under  Act,  [1266,  1267]. 

parties  to  action  declared  trustees,  [1267, 1868],  1875,  1890. 

person  not  in  esse  declared  trustee,  [1266,  1287]. 
**  person  absolutely  entitled  "  to  stock,  1252. 
person  appointed  to  oouTcy,  [1286,  1261—1270],  1271—1273. 
persons  abroad  declared  trustees,  [1266]. 
persons  **  beneficially  interested,"  application  by,  1255. 
petition,  in  lieu  of  summons,  1255. 
policy  moneys,  1211. 
purchaser,  appointing  person  to  oonTey  to  or  Testing  land  in,  [IM. 

1262],  1264,  [1267,  1268],  1272. 
quiet  enjoyment,  benefit  of  coTenant  of,  not  giTen,  1249, 127i« 
railway  stock,  [1216]. 
recitals  in  orders,  usually  omitted,  1248. 
redemption  action.  Testing  order  in,  [1270]. 

refusal  or  neglect  to  oonTey  or  transfer  by  trustees  or  otfaen,  {}MA 
1287,  1240,  1241,  1242,  1244,  1246],  1246,  1247,  1249,  1250,  lUh 
1252. 
remoteness,  where  prior  limitation  declared  Toid  for,  1289. 
remoTal  of  trustees,  1208,  1223,  1224. 


VoL  I,  emh  tcith  p,  884  ;  Vol.  II.  tcith  p,  1894. 
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TBXJSTEE  A,CI^-^(mtinu^, 

(3.)  Conveyuioe,  Testiiig,  and  tranifer  of  propertj,  fto. — emi%nu$d. 
lent-chargesi  1249. 

reprefientation  taken  out  after  order  appointing  tmsteeSi  [1285]. 
right  to  apply  to  Bank  for  cash  earned  over  to  National  Debt  Commifl- 

sioners,  [1216]. 
■ale  under  judgment  of  Conrt,  Testing  lands  or  appointing  person  to 
convey  to  purchaser,  1260, 1266,  [1261—1270],  1271—1273. 
equitable  interests  bound  by  judgment,  1260,  1266. 
estate  tail  baned,  [1270]. 
infant  declared  trustee,  person  appointed  to  conyey,  [1261],  1264. 

sale  under  Partition  Act,  [1266, 1267]. 
person  presumed  to  haye  died  after  order  for  sale,  [1233]. 
securities,  &c.,  1239,  [1240].    See  infra,  stook. 
seryioe  of  petition  or  summons,  1266. 

infant,  on,  1260,  1264. 
shares  not  fuUy  paid  up,  as  to,  [1218],  1263. 

sole  trustee  out  of  jurisdiction  or  not  found,  [1280,  1281],  1238,  [1240, 
1241]. 
lunatic,  1247. 

neglecting  or  refusing  to  transfer,  [1241]. 
speeiflo  performanoe, 

agreement  to  exchange,  person  appointed  to  conyey,  [1265]. 

defaulting  party  declared  trustee,  [2287]. 

infant  trustee,  x>or8on  appointed  to  conyey,  [1262,  1268],  1272, 

1273,  [2244,  2287],  2238. 
jurisdiction  of  Court,  1272,  1273,  2288. 
releasing  contingent  rights,  [1268,  1265]. 
stamps  on  vesting  orders,  1208,  1249. 
'<  stock,"  meaning  of,  1218. 
■took,  1261,  1262. 

Bank  officer  appointed  to  transfer,  1214,  [1288]. 

distringae  lodged,  notwithstanding,  [1245]. 

East  Lidia  Stock,  and  cash  arising  from  conversion  of,  [1216]. 

executors  refusing  to  prove  in  this  country,  executor  resident  here 

refusing  to  transfer,  [1240]. 
form  of  order,  1211,  [1212,  1218,  1214],  1263. 
joint  trustee  out  of  jurisdiction,  infant,  &c.,  [1288],  1240,  [1242], 

1261,  1262. 

neglect  or  refusal  to  transfer  in  case  of,  1238,  [1241,  1242],  1261, 

1262,  1263. 

neglect  after  order  served,  [1244,  1245],  1261,  1262. 

new  Hquidator,  in,  1214,  [1246]. 

railway  stock,  right  to  transfer,  [1215]. 

sole  trustee  out  of  jurisdiction,  infant,  &o.,  [1240,  1242],  1261, 

1262,  1263. 
standing  in  name  of  deceased  person,  [1242],  1263. 

defunct  corporate  body,  [1217]. 
infant  and  deceased  trustee,  [1243],  1262. 
two  trustees  and  eettui  que  trtatf  [1289],  1263. 
summons,  application  when  to  be  made  by,  1266. 
tenant  for  Hfe,  costs  of  petition  for  benefit  of,  1268. 
tenant  in  tail,  of  estate  of,  1249. 


Srfermces  to  the  Forms  are  jninted  thue  [456]. 
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TEU8TEE  ACTS— continued, 

(3.)  Conveyuioe,  veiting,  and  transfer  of  proptrty, 
"  trust,"  definition  of,  1218,  1250. 
tmst  and  mortgage  estates,  deyolntion  of,  1219,  1220. 

order  to  vest,  when  necessary,  1219,  1220,  1224,  1234,  1235. 
<<trafitee,"  definition  of,  1218,  1219,  12^0. 
trustee  oat  of  jurisdiction  or  not  found,  [1280,  1282]. 
deceased  without  representative,  [1282]. 
who  is  within  the  Acts,  1218,  1219. 
unborn  persons,  releasing  or  discharging  contingent  righti  of,  [3 
1233],  1249. 
declared  trustees  and  person  appointed  to  oo&Tej,  [1281, 

1264,  1266],  1272,  1273. 
interests  of,  dealt  with  on  foreclosure,  [960]. 
on  sale  under  Partition  Act,  [1267]. 
Testing  for  estates  of,  [1229, 1234]. 
where  settlement  set  aside,  [1704]. 
uncertain,  where,  who  is  existing  trustee,  [1282,  1238,  1240,  1241], 
1246,  1250. 
who  was  heir  or  devisee  of  trustee,  [1232]. 
unsound  mind,  person  of,  meaning  of  term,  1258. 

where  one  trustee  is  of,  1239,  1248. 
Vendor  and  Purchaser  Act,  provisions  of,  enabling  penons  to  ooDfCj, 

1219,  1220. 
vendor,  costs  on  sale  to  be  borne  by,  1258. 
refusing  to  convey  declared  trustee,  1272. 
when  a  trustee  within  the  Acts,  1219,  1272. 

(4.)  Payment  into  Conrt  by  trasteee    and  proeeadingt   oiiMistiiitiil 
thereon,  1190—1198. 
affidavit  by  trustees,  1191,  1192. 

application  under,  when  to  be  made  in  Chambere,  819,  1194* 
banker,  of  money  in  hands  of,  1193. 
dharge  on  fund,  notice  of,  after  payment  in,  1128. 
charging  order  on  fund  in  Court,  479. 

Charity  Commimioners,  concurrence  of,  when  nooooeaiy,  1300, 1315. 
charity  trustees,  payment  into  Court  by,  1193. 
oosts  of  payment  in,  deduction  of,  by  trustees,  1196. 
legacy  or  residue,  of,  1196. 
ordered  to  be  paid  out  of  corpus,  1197. 
undue  refusal  to  pay  in,  1197. 
unnecessary  payment  in,  1193,  1196. 
of  payment  out,  application  by  tenant  for  life,  out  of  "*f««»^  1197. 
trustees,  of,  1196,  1197. 
County  Court  jurisdiction  as  to,  843,  1197,  1198. 
deserted  wife,  transfer  of  fund  to,  929,  936. 
fund  in  cause  dealt  with  without  petition,  1195. 
insurance  office  not  trustees  within,  1193. 

but  may  pay  in  poUcy  moneys  under  lafe  Assoraaoe  OosipsaiBi 
(Payment  into  Court)  Act,  1896..  1198,  1198,  1199. 
investment  of  money  paid  in,  1192. 
lunatic,  pauper,  application  of  fund  of,  1069. 

sum  paid  to,  or  hi5  guardian,  1195, 
maintenance  of  infant  or  lunatic,  application  of  fond  in  Court  for,  1195. 


Vol  /.  endt  with  p.  884 ;   Vol.  U.  wUhp,  1894. 
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TRUSTEE  kCl^— continued. 

(4.)  Payment  into   Court   by  trustees   and    proceedings  consequential 
thereon — continued. 
married  woman,  non  compos,  consent  of,  dispensed  with,  937. 
payment  in,  order  for,  on  application  of  majority  of  trastees,  1190. 
effect  of,  as  regards  trastees,  1193. 
in  lieu  of  interpleader  proceedings,  504. 
lodgment  schedule,  form  of,  [231,  1190]. 
makes  infant  ward  of  Court,  996. 
mode  of,  210,  211,  1191,  1192. 
notice  of,  1191. 

to  persons  resident  abroad,  1191. 
separate  account,  fond  should  be  paid  to,  1194. 
payment  out,  application  for,  1194,  1195. 
service  of,  out  of  jurisdiction,  1194. 
to  incapacitated  persons,  1195. 
petition  under,  may  be  adjourned  to  Chambers,  390. 
rectification  of  settlement  on  petition  under  Trustee  Belief  Act,  [1718], 

1716. 
trustees  when  justified  in  paying  in,  1193. 
within  the  Act,  who  are,  1193. 

TEUSTEE  OF  CHARITT,  Chap.  XLII.,  1283—1351.    See  Chabitt. 

appointment  of  new  trustees  for  charity,  [1266,  1288],  1301—1303,  [1808]. 

dissenters,  appointment  of,  1298,  1302. 

in  Chambers,  1301,  [1308]. 

number  to  be  appointed,  1302. 

powers  of  Charity  Commissioners,  1308,  1309,  1318,  1310. 

under  Sir  S.  Romilly's  Act,  (52  G.  III.  c.  101),  1300. 
chapels,  of,  injunctions  against,  [721,  722],  723,  724. 
discretion  of,  1293,  1296. 
majority  of  trustees,  powers  of,  1294,  1319. 

municipal  corporation,  control  of  Court  over,  1294,  1302,  1304,  1326,  1326. 
official  trustee  of  charitable  lands,  1316. 

vesting  property  in,  [1288,  1308]. 
official  trustees  of  charitable  funds,  1316. 

transfer  and  payment  by  and  to,  [221,  1808 — 1811],  1316. 
payment  to,  of  dividends  on  funds  in  Court,  [214]. 
power  of  Court  over,  1293. 
removal  of,  [1808],  1319,  1326. 
specific  performance,  judgment  for,  against,  2221. 

TUNNEL, 

right  to  construct,  713. 

TURBAEY, 

interference  with  rights  of,  [698]. 


ri» 


rUBN  OVER, 

on  remand  of  prisoner,  order  to,  [448]. 
when  necessary,  449. 

TURNPIKE  BONDS, 
conversion  of ,  1691. 
gift  of,  to  charity,  1346. 


References  to  the  Forms  are  printed  thus  [456]. 
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TYPE- WRITER, 

allowanoe  for  copies  prodaoed  by,  300. 

UBEERIJfA  FIDES, 

when  required,  on  application  to  the  Court,  741. 

UZTBA  VIRES, 

agreement,  declaration  of,  and  injunction  against  canying  oat,  [709]. 

borrowing  by  building  socieiy,  2131,  2132. 

injunction  against  acts,  [699,  705,  706],  710,  716—719.     See  OoKPiST. 

mortgage  declared  not  binding  on  company,  [9080]. 

undue  exercise  of  compulsory  powers  to  take  land,  [609 — ^703],  712 — ^714. 

UMPIRE.    See  ABBrr&iLTiON ;  Awasd;  Rbfebbvcb. 
appointed  on  failure  of  arbitrators  to  appoint,  405. 

UNBORN  PERSONS, 

vesting  estates  of,  under  Trustee  Acts,  [1289,  1988,  1984^  1968,  1981, 
1964,  1266],  1272,  1273.    See  Teusikb  Aoxs. 

UNCERTAINTY, 

charitable  gifts,  in  case  of,  1291,  1292,  1294,  1342. 

specific  performance  not  granted  in  case  of,  2211,  2216,  2217. 

UNCERTIFICATED  BANKRUPT, 
appeal  by,  861. 

UNCERTIFICATED  SOLICITOR, 

proceedings  by,  316,  1117.    See  Squoitob. 

UNCLAIMED  STOCK  AND  DIVIDENDS,  209,  2530—2535.    See  Niflom 
Debt  Act,  1870, 

UNCONSCIONABLE  BARGAIN,  2341—2314. 

action  to  set  aside,  treated  as  redemption  action,  2344. 
dealings  with  expectant  heir  set  aside,  [2841],  2343. 

premiums  on  policy  to  be  repaid,  and  policy  assigned,  [9849]. 
inadequacy  of  consideration,  where  advantage  talcen  of  veodar,  2322. 
jurisdiction  of  equity  in  cases  of,  2343,  2344. 

delay,  effect  of,  2344. 
purchase  by  trustee  from  cestui  qw  trust  set  aside,  [9849]. 
validity  of,  determined  on  petition,  2344. 

UNDERGROUND  PIPES, 

injunction  to  restrain  building  over,  595. 

UNDERLEASE, 

misdescription  of,  2232. 

X7NDERLESSEE, 

protection  of,  against  forfeiture,  [9371],  2373. 

UNDERTAKING.    And  tee  Ihjtkctiow. 
access  to  premises,  to  allow,  723. 

account,  to  keep,  [456],  527.  ^ 

by  trustees  as  receivers,  757,  776*. 
in  patent  action,  [689]. 


Vol.  J.  ends  wUhp,  884 ;   Vol.  IL  unfhp.  1894. 
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TJNDERTAKINa— <?dw««M«/. 

addition  to  judgment,  to  proonre  or  consent  to,  [838]. 
affidarit,  to  file,  on  motion  for  interlocutory  injunction,  625. 
alteration  of  record,  not  to  take  objection  because  of,  193. 
amend,  to,  by  making  A.-G.  a  party,  [45]. 
appearance,  to  enter,  forthwith,  [769]. 
assessment  of  damage  under,  522. 
balance  found  due,  to  pay,  [1582]. 
beneficiary  appointed  trustee,  by,  [1217],  1226. 
breaoh  of,  how  punished,  746. 

sequestration  against  railway  company  or  corporation  for,  [745]. 

brewer,  by,  as  to  supply  of  beer,  [534], 
brokerage,  to  pay,  [2417,  2419,  2421,  2426,  2435,  2444]. 
buildings,  proposed,  to  give  notice  as  to,  [131]. 
charge,  to  deal  with,  according  to  order  of  Court,  779. 
chattels,  not  to  part  with,  753. 

to  restore,  if  order  reyersed,  880. 
cheques,  not  to  draw,  in  name  of  firm,  [692]. 
company,  by,  not  to  divide  shares,  627. 
company  having  lien,  to  pay  amount  due  to,  [2056]. 
consent,  to,  to  application  being  advanced,  [2469]. 
contemner,  by,  not  to  intermarry  with  ward  of  Court,  [1058]. 
continued,  [740]. 
copyright,  not  to  infringe,  [660]. 

not  to  sell  or  part  with  books,  &c.,  [670]. 

corporation  or  local  board,  by,  622. 
costs  of  proceeding's  in  Parliament,  to  bear,  [1020]. 
costs,  to  pay,  [494,  1058, 1828]. 
to  extend  indenmity  to,  [531]. 

00- trustee,  to  take  steps  when  necessary  for  appointment  of,  [1217]. 
damages,  as  to,  [518],  521—623,  [729,  754].     See  Davaoes. 

by  claimant,  on  withdrawal  of  sequestrators,  [459]. 

by  company,  622. 

by  plaintiff  in  interpleader,  605,  606. 
out  of  jurisdiction,  522. 

continuing,  [740]. 

inquiry  under,  [519]. 

offer  to  accept  sum  under,  [520]. 

on  application  for  ne  exeat y  617. 

deeds,  for  safe  custody  of,  submission  to  g^ve,  [349,  2097]. 
deficiency  in  funds,  to  supply,  [2431]. 
dismissal  or  discontinuance,  effectual  after,  622. 
documents,  to  give  receiver  access  to,  [763]. 

to  hold,  subject  to  soUcitor*s  Hen,  [1060,  1081]. 

to  return  or  produce,  [1080,  1082]. 

enforcement  of,  746,  747. 

entering,  in  orders,  form  and  place  of,  [141],  163. 

equitable  assigimient,  amounting  to,  2058. 

execution,  not  to  issue,  when  leave  given  to  enter  up  judgment,  [235]. 

expenditure  of  sums  on  household  furniture,  as  to,  [1018]. 

experiments  by  excavation,  as  to  conduct  of,  [609]. 

husband  of  ward  of  Court,  by,  to  execute  settlement,  [1057]. 
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UNDERTAKING— rofi/t«t«rf. 

indemnity,  as  to,  l^y  tenant  for  life  let  into  pofiseesion,  [1756 — 1780]. 

indemnity,  to  extend,  to  oost-s  of  appeal  to  Hoase  of  Lorda,  [581]. 

infant,  not  to  speak  to,  on  religions  subjects,  [1038]. 

infant,  to  bring,  within  jurisdiction,  [1040]. 

infant,  to  deliver  over,  [1034]. 

infant,  to  provide  for  maintenance  of,  [1034,  1035,  1086]. 

infants,  as  to  custody  of,  where  both  parents  have  miaoondncted  thenwd^fw, 

[1034]. 
infants'  share,  to  purchase,  in  partition  action,  [1863]. 
injunction,  motion  for,  standing  over  on,  [619]. 
injury  to  prox>erty,  not  to  do,  without  leave  of  Ck>iiit,  beyooid  specified 

amount,  [801]. 
insurance  of  life,  to  efPect,  and  assign  policy,  [1666]. 
interest  in  leases,  to  assign,  [2314]. 
inventory,  to  allow  sequestrators  to  take,  [469]. 
judgment  or  order,  in,  insertion  of,  163. 
judgment,  to  submit  to,  [785]. 
jurisdiction  of  Court,  not  to  object  to,  [770]. 
leave  of  Court,  by  receiver  not  to  act  without,  795. 
letters,  not  to  disclose  contents  of,  [686]. 
letters,  private,  on  inspection  of,  not  to  use  same  for  oollaienl  poxpoM^ 

[68]. 
lien  on  shares,  to  discharge,  on  four  days'  notioe,  [9056]. 
lunatic,  to  apply  fund  for  benefit  of,  1069. 
maintenance,  to  apply  fund  for,  [990],  1069. 
married  woman,  by,  522,  888. 

as  to  damages  and  costs,  522,  888. 
memorandum,  tiTindorse,  on  settlement,  [1768]. 
mistake,  gfiven  by,  not  enforced,  746. 
money  in  Court,  to  lodge,  [734], 
mutual,  [519]. 
name  of  company,  as  to  user  of,  [695]. 

to  change,  [630]. 
newspaper,  to  print,  publish,  and  edit,  791. 

next  friend  of  married  woman,  by,  as  to  her  execution,  of  deed,  [96S]. 
notice  of  motion,  to  do  nothing  contrary  to,  [740]. 
nuisance  by  further  drainage,  not  to  permit,  617,  621. 
objection,  not  to  make,  to  additions  in  judgment,  836. 
obstructive  buildings,  to  pull  down,  670. 
occupation  rent,  to  pay,  [1758]. 
order  of  Court,  to  abide  by,  [764],  768. 

as  to  scheme  of  arrangement,  [8470]. 
Parliament,  as  to  expenses  of  proceedings  in,  for  infant,  [1080]. 
party  wall,  in  reference  to,  [131], 
patent  action,  in,  on  leave  to  amend,  [851]. 

payment  into  Court,  to  make,  to  credit  of  action  when  tnuufecred,  [S87]. 
payment,  to  make,  [131]. 
personal,  by  person  present  in  Court,  [1058]. 
plaintifPs,  by,  to  allow  defendants  to  begin  and  reply  as  to  TmHditj  of 

patent,  [850]. 
plead,  to,  in  consolidated  action,  [833]. 
private  letters,  not  to  use,  for  collateral  purpose,  [68]. 


Vol  J.  ends  with  p.  884  ;   Vol,  II.  with  p,  1894. 
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prooeedings,  to  take  ftuiher,  within  limited  time,  137. 

production  of  documents,  implied  on,  75. 

public,  appointment  of  leceiyer  of,  788,  790. 

purchaae-monej,  to  make  up  deficiency  in,  [2481,  2618]. 

realization  of  securitiee,  to  g^ve  facilities  for,  [1124]. 

receiTor,  to  act  if  appointed,  as,  without  salary,  [768,  782].    See  Rbcsitbb. 

to  supply  money  to,  [786],  769. 
receiver's  receipts,  to  be  answerable  for,  [760,  762,  764,  788,  2024]. 
refund,  to,  if  appeal  successful,  267,  [878,  1978]. 
refund,  to,  if  title  displaced,  879,  [1864],  1656. 

excess,  if  any,  of  sum  paid  for  costs  on  discharge  of  prisoner  from 
arrest,  [472]. 
Registrar's  book,  by  signing,  522,  [681,  1068]. 
sale,  not  to  proceed  to  a,  [786]. 
sequestrators,  on  withdrawal  of,  [469]. 
settlement,  to  execute,  as  directed  by  Court,  [1067]. 
shares,  not  to  divide,  until  after  trial,  527. 
short  notice  of  motion,  to  accept,  517,  [618]. 
BoUdtor,  by,  as  to  refunding  costs,  [878],  879. 

enforced,  316. 

papers  and  documents,  as  to,  [1080 — 1088]. 

to  account  for  money  received,  [1022]. 

to  pay  debts  of  married  woman  out  of  moneys  to  be  received,  [908]. 

to  stamp  documents,  157,  158,  [1108],  1107. 
speed  the  cause,  to,  136,  137. 
stay  sale,  to,  [619],  879. 
stock-in-trade,  to  sell,  at  valuation,  [2289]. 
supply  ale  of  good  quality,  to,  [684]. 
tenant  for  life,  by,  as  to  expenditure  of  money  advanced,  [1788]. 

on  bei^g  let  into  possoBsion,  [1768—1769],  1767. 

to  find  sum  for  improvements,  [1848]. 

to  indorse  memorandum  on  settlement,  [1782]. 

to  pay  costs,  [1828]. 

to  raise  question,  [1886]. 
test  action,  that  action  shall  be  treated  as,  [888],  837. 
title  deeds,  as  to,  by  tenant  for  life  let  into  possession,  [1767,  1769]. 
transfer  of  stock,  by  executors  to  concur  in,  [1202]. 
trial,  to  be  bound  by  result  of,  [849],  837. 
trustee,  by,  as  to  application  of  moneys  in  specified  pajrments,  [908]. 

to  bring  trust  fund  immediately  into  Court,  1225. 
vacate  registration,  to,  and  enter  up  satisfaction,  [181]. 
vacation,  in,  by  signing  Registrar's  book,  522. 
ward  of  Court,  as  to,  by  contemner,  [1067,  1068]. 

UNDERWRITER'S  SLIP, 

specifio  performance  of,  refused,  2211. 

UNDERWRITING, 

■hares,  legality  of  agreement  as  to,  716. 

XTNDUE  INFLUENCE, 

avoidance  of  settlement  on  g^und  of,  1707,  1708. 
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UNDUE  INPLITENCE--«)fi/intt«;. 

delay  in  impeaoliiiig  gift  on  ground  of,  2340. 

discovery  in  action  g^unded  on,  84. 

femily  arrangement,  avoidance  of,  1703. 

gifts  to  alleged  spiritnal  meditun  set  aside,  [2386]. 

injunction  against  proceedings  on  promissory  note  obtained  by,  72S. 

medical  man,  by,  over  patient,  2220,  2339. 

principle  on  -which  relief  g^ranted  in  oases  of,  2338,  2339. 

piirchase  obtained  by,  set  aside,  [2321]. 

and  to  stand  as  secority  only  for  sums  advanced,  [2321]. 
restitution  of  property  obtained  by,  [2336,  2337]. 
solicitor,  by,  [23M].    And  tee  Souoitob. 
spiritual  director,  adviser  or  medium,  by,  [2386,  2887],  2339,  2340. 

UNEAIB  DEALING,  2341—2344.    See  UirooKBCioirABUi  BABOAure. 

UNION  OP  BENEFICES  ACT,  1860, 

compensation  payable  under,  to  retired  inomnbent,  790. 

UNIVERSITIES, 

exemption  of,  from  Charitable  Trosts  Acts,  1317. 
powers  of,  to  sell,  1304. 

UNPAID  VENDOR,  787,  2192,  [2280-2282],  2293,  2294.    See  Isxx ;  Vodob 

▲291)  PUBOHASEB. 


UNQUALIFIED  PERSON, 
acting  as  solicitor,  1117. 

UNREASONABLE  BARGAIN, 

specific  perfonnance  of,  not  granted,  2218. 

UNSOUND  MIND, 

exclusion  of  partner  of,  when  justifiable,  697. 
person  of.    See  Lunatio  ;  Non  Cokpos. 

LT^STAMPED  DOCUMENTS,  158.    See  Staicp. 

URINAL, 

injunction  against  UBO  of,  613. 

USAGE, 

evidence  of,  in  construing  charitable  trusts,  1294. 
subsequent,  evidence  of,  when  admissible,  601. 

USHER, 

appointment  of,  to  take  person  into  custody,  in  absence  of  tipbtaff,  [470]. 

USUAL  DIRECTIONS,  Chap.  XIV.,  183—186. 


VACATION, 

application  in,  for  prohibition,  820,  821,  822. 
ex  parte  injunction  in,  522. 
proceeding^  in  Chambers  during,  331. 
undertaking  in,  by  signing  registrar's  book,  522. 
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VALUATION, 

agreement  for,  not  a  submiBsion  to  arbitration,  404. 

annuity,  of,  [1627],  1635,  1636,  [1643,  1644],  1645.     See  AjBnxum. 

annuitant,  when  entitled  to,  and  immediate  payment,  1635,  1636. 

on  consent,  according  to  Government  tables,  1645. 

where  abatement  neceesary,  [1643,  1644],  1645. 

where  some  annuitants  dead,  [1641],  1645. 
arbitration  distinguished  from,  404. 
beneficiaries,  declared  binding  on,  [2284]. 
colliery,  of,  1470. 

defendants  to  be  charged  with  rents  according  to,  in  taking  account,  1323. 
election,  where  person  put  to,  under  will,  [1591],  1592. 
goodwill,  of,  2167. 

infant's  share,  of,  on  Sale  under  Partition  Act,  [1868],  1876. 
life  interest,  of,  brought  into  hotchpot,  [1788],  1737. 
reyersion,  of,  as  between  tenant  for  life  and  remainderman,  1692. 
sale  at,  agreement  for,  when  specifically  eoforced,  2164,  2217. 
shares,  of,  1470. 
specific  legacy,  of,  [1609,  1610]. 
stock-in-trade,  of,  inquiry  as  to,  [1559]. 

undertaking  as  to,  [2239]. 
timber,  of,  on  sale,  pajrment  of,  [845]. 

VALUER, 

account  against,  1376. 

liability  of,  for  misstatement,  2319. 

VALUERS'  CHARQES, 
allowance  of,  311,  313. 

VARYING.    Sse  HBsmFiCAnov. 

certificate  of  Master,  [880],  331,  332,  [861,  862]. 
contracts  approved  subject  to  yariatlon,  [886]. 

spedficaUy  enforced  with  variation,  2216.     See  Sfeoifio  Pxbfobicakgb. 
judgment  or  order,  adding  to,  [198],  194,  1361,  1478,  1481. 

on  appeal,  [848],  872. 
minntes  of  judgment,  [187],  189,  190. 
report  of  referee,  416,  419. 
settlement,  by  Divorce  Court,  after  judicial  separation  or  dissolution  of 

marriage,  967  et  Mcq, 
voluntary  settlement,  1708. 

VENDOR  AND  PURCHASER.    See  Saub  by  the  Coubt. 

abatement  or  compensation,  specific  performance  with,  [2258—2260],  2261 — 

2264.    See  Specifio  Pebfobhance. 
abstract  of  title,  inquiry  as  to  delivery  of,  [2228],  2234. 
agent  or  auctioneer,  contract  by,  [2206],  2215,  2221,  2222. 
agreement  not  to  bid  at  sale,  2220. 
ambiguons  or  uncertain  contract  not  enforced,  2216,  2217. 
annuities,  enforcement  of  agreements  for  sale  or  grant  of,  2209,  2224, 

[2282],  2293. 
breach  of  trust,  agreement  between,  involving,  not  enforced,  2221,  2222. 
business,  agpreement  for  sale  of,  enforced,  [8282 J. 
chattels,  enforcement  of  contract  as  to,  2210. 
company,  disdosure  by  vendor  to,  2330,  2331. 
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VENDOR  AND  FURCHASEIl— fwi/miwjrf. 

ooxnpensation  for  defect  in  title  or  poroelB,  365|  [2859,  8280],  2261 — ^2364, 
[8266]. 

conyeyance,  after,  2264. 
completion  of  purchase,  time  for,  2237. 

concealment  by  purchaser  in  fiduciary  relation,  [2380],  2321 — ^2323. 
eonditioiiB  of  sale,  2220,  2223,  2224,  2231—2235. 

compensation,  enforcement  of  condition  providing  for,  2264. 

construed  favourably  to  purchaser,  2233. 

interest  on  purchase-money,  as  to  payment  of,  2250. 

misdescription,  as  to,  2232. 

misleading,  2231,  2232. 

rescission  of  contract,  as  to,  2233. 

reserved  bidding  to  be  stated,  2220. 

restrictive  covenant,  failure  to  disclose,  2231,  2232. 

sales  by  the  Court,  on,  339,  340. 

title,  as  to,  2231—2235. 
consideration,  defences  on  ground  of  failure,  &o.  of,  2218. 
eontract  for  sale,  requisites  of,  2212 — 2216. 

agreement  by  acceptance  and  offer,  2213,  2214. 

construction  of,  where  specific  performance  cannot  be  enforced,  [2286], 
2269,  2270. 

description  of  vendor,  2212. 
of  property  or  price,  2213. 

interest  in  land  within  Statute  of  Frauds,  2212—2216. 

letters,  pleading  agreement  implied  from,  2213,  2214. 

memorandum  of,  what  sufficient,  2212,  2213. 

parol,  enforcement  of,  2215. 

parol  evidence,  when  admissible,  2215,  2216. 

parol  variation,  enforcement  of  contract  with,  2216. 

signature  of  party  to  be  charged,  2214,  2215. 

subject  to  execution  of  formal  agreement,  2214. 

time  of  the  essence,  when,  2223,  2224. 
conveyance  and  payment  of  purchase-money,  [8837 — 8246,  82tt],  2253, 
2254. 

covenants  in,  and  form  of  conveyance,  2254,  2255. 

on  sale  by  Court,  354. 

parties  to  conveyance,  2254. 

right  to  compensation  after,  2264. 
copyholds,  fine  on  admittance  of  heir  of  vendor,  2252. 

vesting  order  of,  costs  of,  borne  by  vendor,  1251. 
costs,  vendor  to  pay,  to  hearing,  with  liberfy  to  apply  in  case  he  can 

titie,  [2267]. 
covenant  for  quiet  enjoyment, 'defect  in  title  not  covered  by,  2235. 
covenants  in  conveyance,  2254,  2255. 

for  title,  on  sale  by  trustees,  2254. 
damages  for  breach  of  contract  between,  2225,  2226.    See  Spbovid 

FOKICAHCB. 

death  of  vendor,  costs  occasioned  by,  2258. 

deposit,  return  or  forfeiture  of,  [2249],  2256,  2257,  [2288,  8867],  2269. 

lien  for,  declared,  [2249]. 

sale  by  Court,  on,  [836],  343,  [366,  358],  360.    Sft  Salb  bt  thb  Corxr. 
destruction  of  property  sold,  loss  by,  after  contract,  2252. 
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VENDOR  AND  VXJRGKiiSESi— continued, 

deterioration  and  dilapidation,  liability  of  Tendor  for,  [8248,  2S47],  2252, 
2253. 
by  pnrchaser,  pajrment  of  pnrchaBe-money  into  Court,  2253. 
dizeoton  of  oompanies,  contracts  by,  2222. 
disooYezy  of  tenancies  by  vendor,  2252. 
eodesiastiGal  corporation,  contract  by,  2221. 
equitable  incumbrancer,  priority  of  purchaser  over,  2222. 
fraud  or  concealment,  effect  of,  as  between,  2219,  2319,  2321. 

purchase  set  aside  for,  [2317],  2318. 
Frauds,  Statute  of,  requisites  to  contract  under,  2212 — 2216. 

part  performance  taking  case  out  of,  2215,  2216,  2226. 
goods,  of,  consigned  to  meet  acceptances,  [2885],  2366,  2367. 

right  of  stoppage  in  transitu,  [2887],  2368,  2369. 
goodwill,  agreement  for  sale  of,  when  enforced,  2210. 
heirlooms,  enforcement  of  agreements  as  to,  2210. 
inadequacy  of  price,  2218. 
income  tax,  deduction  of,  as  between,  2251. 

infant  yendor  or  purchaser,  contract  of,  not  specifically  enforced,  2217, 2220. 
insurance,  purchaser  not  entitled  to  benefit  of,  2252. 
intoreit  on  purchase-money,  when  payable,  2250,  2251. 

ceases  on  notice  that  purchase- money  is  lying  idle,  2250. 
on  rents,  when  charg^,  2251. 
intoxication  of  party  to  contract,  effect  of,  2221. 
land  situate  abroad,  enforcement  of  agreement  as  to,  2212. 
leaseholds,  notice  of  covenants  to  purchaser  of,  2234. 
indemnity  on  sale  of,  [2248],  2255. 
title  to  be  shown  to,  2231,  2232. 
lien,  purchaser's,  for  deposit  and  costs,  2059,  [2249]. 

vendor's,  against  railway  company,  701,  720,  2060,  [2290--2282],  2293, 
2294. 
deposit  under  Lands  Clauses  Act,  not  affected  by  payment  of,  2465. 
doctrine  of,  not  confined  to  land,  2293. 
enforoement  of ,  2192,  [2290—2292],  2293,  2294. 
incidence  of,  in  administration,  1540. 
injunction  or  sale,  enforoement  by,  701,  710,  721,  [2291],  2293, 

2294. 
mere  personal  security  for  payment  does  not  affect,  2294. 
priority  of,  2293. 
register  county,  on  land  in,  2060. 
waiver  of,  2059,  2060,  2294. 
when  it  attaches,  2293. 
manor,  sale  of,  fines  received  np  to  time  for  completion  of,  2252. 
married  woman,  capacity  of,  to  enter  into  agreement,  2220,  2221. 
medical  man  purchasing  from  patient,  2220. 
mine,  deterioration  in  value  of,  how  assessed,  2252. 
mines,  time  of  the  essence  in  contract  for  sale  of,  2223. 
misdescription  and  misrepresentation,  effect  of,  2219,  2220, 2231, 2232,  2819. 

See  MiSBSFBESENTATIOSr. 

abatement  or  compensation  in  respect  of,  [2280],  2262. 
mistake,  when  a  bar  to  specific  performance,  2218,  2219. 

purchase  or  conveyance,  setting  aside  or  rectifying  on  ground  of,  [2S00, 

2801],  2303. 
rescission  of  contract  on  ground  of,  2290,  2300,  2304. 
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VENDOR  AND  PURCHASEB— eonrtniitfrf. 

mortgagor,  sale  by,  right  of  purchaser  to  separate  oonTefBiioes,  2*254. 
name  of  vendor  of  business,  injunction  against  improper  use  of,  533. 
notice  of  sub -purchase  not  constituting  yendor  a  trustee,  2221. 
of  tenancy  or  covenants  in  lease,  2107>  2219,  2234. 
to  vendor  of  charge  on  ag^reement,  1128,  2221,  2254. 
objection  to  title  overruled,  [2265]. 
occupation  rent,  when  chargeable,  [8d44],  2251. 
option  to  purchase  or  take  lease,  oontraot  with,  2209. 
outgoings,  payment  of,  by  vendor,  2251,  2252. 
parcels,  compensation  for  deficiency  of,  [2860]. 
parol  agreement,  specific  performance  of,  2215,  2216. 
particulars  on  sale  by  Court,  339,  340. 
patent  J  agreement  for  sale  of,  enforced,  2210. 
penalty,  stipulation  for,  not  a  defence  to  action  for  specafio  peffocmaiiee, 

2218. 
plan,  reference  to,  in  judgment,  2275. 
possession,  liability  of  yendor  or  purdhaaer  in,  2250 — ^2253. 
public-house,  sale  of,  as  going  oonoem,  2223,  2224. 
puffer,  employment  of,  improper,  2220. 
purchase-money,  lying  idle,  notice  of,  2250. 
payment  of,  by  purchaser,  2253. 

into  Court,  [2242],  2253. 
unpaid,  account  of,  [2240,  2242,  2261]. 
receiver  appointed,  where  purchaser  in  poflseflflion,  785. 
redemption  action  by  purchaser,  1931. 
rent- charge  kept  on  foot,  [2268]. 
rents  and  profits,  accountability  of  vendor  for,  [2287,  2242,  2218],  2251, 

2252. 
requisitions  on  title,  declared  sufficiently  answered,  [2264]. 
rescission  of  contract,  conditions  as  to,  2233. 

right  to,  2266,  2267,  2269,  2270,  2308—2306. 
leaseholds,  onerous  covenants,  [2267]. 
order  for,  on  non-compliance  with  judgment^  [2288]. 
reversionary  interests,  sale  of,  time  of  the  essenoe,  2224. 
Sales  of  La^d  by  Auction  Act,  1867.  .2220. 
shares  in  companies,  enforcement  of  agreements  as  to,  2210,  2222,  [SSTlUi 

2280. 
ships,  sale  of,  2211. 

solicitor,  purchase  by,  from  client,  1101,  1102. 
specific  performance,  right  to  relief  by,  [2206,  2206],  2209—2226.     Stt 

Specifio  Pebfobmancb. 
Stock  Exchange,  rights  and  liabilities  under  custom  of,  2356 — 2367.    Set 

Stock  Exchanob. 
street  improvements,  expenses  of,  when  a  oharge  on  preoiisee,  2252. 
sub-purchaser,  rights  of,  2221,  2254. 
succession  duty,  duty  of  vendor  to  pay,  853. 
tenancies,  duty  of  vendor  as  to,  2252. 
time  of  the  essenoe,  when,  2223,  2224. 
title  deeds,  covenant  for  production  of,  2255. 

production  and  delivery  of,  [2237,  2244],  2255,  2256. 
purchaser  for  value  without  notice,  when  ordered  to  ddiver  iqi,  190$, 
[2094],  2112. 


Vol  /.  end9  xvithp.  884 ;  Vol.  11,  icithp^.  1894. 
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title  of  Yondor,  2230—2237. 

abatxact  of,  delivery  of,  [2828]. 

certificate  as  to,  in  specific  perfoimance  action,  [2228],  2281,  2236. 

oommenoement  of,  condition  as  to,  2230 — 2233. 

concealment  of,  2235. 

costs  of  investigating,  given,  [2266]. 

declaration  of,  [2226,  2238,  2240,  2268,  2265]. 

forced  on  purchaser,  when,  2234,  2235. 

jndemnitj  against  defect  in,  not  compelled,  2235. 

inquiry  as  to,  [2226,  2227],  2230. 

length  of  title  to  be  shown,  2231. 

lessor's,  cannot  be  called  for,  2278. 

reference  and  inquiry  as  to,  in  specific  performance  action,  [2226,  2227], 

2236. 
requisitions,  costs  occasioned  by,  2257,  2258. 

declared  sufficiently  answered,  [2264]. 

inquiry  where  title  has  been  accepted  subject  to,  [2227]. 

time  for,  condition  as  to,  2233. 
stipulations  as  to,  in  conditions  of  sale,  [2231 — 2233]. 

must  state  facts  fully,  2231. 
voluntary  settlement,  under,  not  forced  on  purchaser,  2350. 
waiver  of  inquiry  as  to,  by  purchaser,  2226,  2231. 
when  shown  and  when  made,  2236. 
when  title  must  be  made  out  in  action  for  specific  performance,  2236. 

IVostee  Acts,  defaulting  defendant  vendor  of  lands,  when  a  trustee  within, 
1219,  1272. 
person  appointed  to  convey  to  purchaser,  [1261,  1262],  1264,  [1267], 
1272. 

trustees,  specific  performance  when  decreed  against,  2221,  2236. 

underlease,  misdescription  of,  2232. 

unreasonable  bargains  between,  2218. 

valuation  of  fixtures  and  stock-in-trade  as  between,  [2289]. 

vesting  order,  costs  of,  borne  by  vendor,  1258. 

water  rights  for  factory,  time  of  the  essence,  2223. 

wilful  default,  account  of  rents  on  footing  of,  1163,  [2247],  2251. 

VENDOR  AND  PURCHASER  ACT,  1874.. [2264-2268],  2269,  2270. 
appeal  from  order  under,  866. 
costs  under,  [2264—2268],  2269. 

charging,  on  vendor's  interest,  2269. 
8.  2,  covenant  for  production  of  deeds,  2255. 

period  of  commencement  of  title,  1727. 

production  of  lessor's  title,  2278. 
8.  4,  leg^  personal  representatives  of  mortgage  empowered  to  convey, 

1219,  1230,  1933. 
8.  5,  bare  trustee,  936. 

meaning  of  term,  936,  1220. 
s.  8,  registration  of  deed,  2110. 
8.  9,  decisions  on  requisitions  under,  [2264 — 2268]. 

application  for,  how  made  and  when  entertained,  2269. 

orders  under,  [2264—2268]. 
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VENUE, 

ohange  of,  148. 

judgment  after,  167. 
local,  abolition  of,  148,  377. 
right  of  plaintiff  to  choose,  148,  377. 
statement  of  claim,  most  be  named  in,  148. 

VERDICT.     See  Issub  ;  Jubt. 
amendment  after,  42. 
associate's  certificate  of,  [370],  375. 
findings  of  jniy,  Court  how  far  bound  by,  384,  385. 
setting  aidde,  384. 

VESTINQ  OF  PORTIONS,  1735,  1736. 

VESTING  ORDER.    See  Tbubieb  Aoib. 

VESTRY, 

cannot  sue  to  restrain  obstruction  on  highway,  591. 
injunction  against,  exceeding  powers,  702,  703. 

nominating  parson  to  living  on  footing  of  Toid  election,  722. 

VEXATIOUS  ACTIONS  ACT,  1896..  133. 

VEXATIOUS  PROCEEDINGS, 
costs  of,  251,  263,  303. 
stay  or  dismiBBal  of,  35,  36,  [180,  131],  133. 

VIBRATION, 

injunction  against  nuisance  by,  [607] . 

VICAR, 

waste  by,  555. 

VIEW.    See  Inbfbotion. 

Judge,  by,  in  light  and  air  case,  570. 

jury,  by,  [376]. 

referee,  by,  417. 

trial  by  jury,  order  where  yiew  necessary,  372. 

VIOLENCE, 

process  server,  to,  [468],  466,  467. 

VISITOR  OF  CHARITY,  1293. 

VOLUNTARY  CONTRIBUTIONS, 

charities  supported  by,  1291,  1317,  1327. 

VOLUNTARY  CONVEYANCES  ACT,  1898.. 2354. 

VOLUNTARY  DEED  OR  SETTLEMENT, 
ayoidance  of,  [1704-1706],  1707,  1708,  2354. 
acquiescence  a  bar  to,  1708. 
costs  of  trustee  in  case  of,  1708. 

fraud  on  creditors,  for,  1608,  1703,  [9846~4SM7],  234a-2351. 
action  for,  by  whom  maintainable,  2351 . 
intent  to  defraud,  when  inferred,  2348,  2349 . 
immoral  consideration,  2355. 
improvidence,  for,  without  fraud,  [1704],  1707. 


VoU  I.  ends  withp,  884 ;   Vol  IL  with  p.  1894. 
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avoidanoe  ot— continued, 

legal  estate,  sabseqnent  acquisition  of,  by  settlor,  1699. 

marriage  not  solemnized,  where,  [1706]. 

with  deceased  sister's  husband,  on,  [1706]. 
with  deceased  wife's  niece,  on,  [1705]. 

mistake,  on  gronnd  of,  [1704]. 

subsequent  sale,  by,  rights  of  cestui  que  trust,  1701. 

under  Voluntary  GonTeyanoes  Act,  1893.  .2364. 
complete,  when,  1699,  1700,  1723. 
consideration,  proof  of,  aliunde,  1698. 
covenant  or  bond,  creditor  suing  on,  1418,  1422. 
duty,  chargeable  with,  1402  et  seq.    See  Estatb  Dutt. 
execution  of  trusts  of,  [1728],  1730. 
foreclosure  against  persons  claiming  under,  1937. 
marshalling  un^^ettled  property  in  fav(*ur  of  Tolunteers,  [S088],  2092. 
mistake,  rectification  on  ground  of,  2305. 
poet- nuptial  settlement,  when  voluntary,  1698,  1704. 
postponed  to  prior  mortgfage  without  notice,  2104. 
power  of  revocation,  absence  of,  1704,  1707. 
rectification  of,  not  generally  ordered,  1708,  2305. 
settlor,  when  binding  on,  1670,  1699. 
solicitor,  gift  to,  set  aside,  1101. 
stamp  on,  159. 
suppression  of,  2308. 
title  under,  purchaser  deriving,  2350. 
undue  influence,  procured  by,  setting  aside,  [2836—2888],  2339—2341.    See 

TJndub  Ikfluzncb. 
valuable  consideration,  what  sufficient,  1697,  1698. 

VOLUNTEERS, 

ynarahalHng  securitics  in  fsvouT  of,  [2088],  2092. 
redemption  by,  1937. 

VOUCHERS,  1360,  1884.    iS^  Aooottkt. 


WAGBRINQ  DEBT, 

bill  of  exchange  given  for,  dealings  with,  restrained,  728. 

proof  of,  in  creditor's  action,  1433. 

Stock  Exchange,  speculative  bargains  on,  2364. 

^WAGES, 

married  woman,  of,  897,  910,  986. 
receiver  authorized  to  pay,  761. 

VVAGES  ATTACHMENT  ABOLITION  ACT,  1870.. 488. 

^W'AIVER, 

abatement  or  compensation,  of  right  to,  2263. 
account,  of,  [619,  740,  1696]. 
appearance,  by.  23. 
breach  of  tnut,  of,  1152. 
claims,  of,  against  estate,  [848]. 
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WAIVER— continued, 
consent,  bj,  463. 

debenture  holder,  bj,  of  claim  to  nncalled  ca^tal,  [8080]. 
entering,  in  judgment,  [141,  148],  163. 
equity  to  settlement,  of,  bj  wife,  952. 
inquiry,  of,  on  behalf  of  infant,  [965]. 

irregolarity,  of,  by  appearance,  ftc,  3,  23,  191,  192,  S32,  410,443,46S,47(. 
jurisdiction,  of  objection  to,  [770],  821. 
legacy,  of,  [1584], 

lien,  of,  by  taking  security  or  otherwise,  2059,  2060. 
mortgage,  by,  where  ptherwise  secured,  347. 
notice  of  motion  for  injtmction,  of,  by  amendment,  623,  624. 
notices,  of,  required  by  indenture,  [765]. 
particulars,  of  right  to,  40. 
privilege,  of,  as  to  documents,  85. 
service,  of  right  to,  443. 

specific  performance  action,  when  a  defence  to,  2223,  2224. 
statement  of,  in  order,  position  of,  163. 
title,  of,  in  specific  performance  action,  [8274]. 

WALL, 

inquiry  as  to  injuiy  by  construction  of,  by  nulway  company,  [701]. 
removal  of,  in  breach  of  agreement,  restrained,  [704]. 

WANT  OF  PROSECUTION, 

appeal  from  order  dismissing  action  for,  855. 

dismissal  of  action  for,  134—137,  147.    See  DwinBBAL  OF  Aonov. 

consent,  by,  no  bar  to  subsequent  action,  127. 

default  of  discovery,  for,  96. 
dismissal  of  appeal  for,  [674],  876. 

WARD  OF  COURT, 

case  as  to,  heard  in  eameraf  148. 

constituted,  how,  996,  997. 

control  of  Court  over  property  of,  continues  after  majority,  1060. 

convent,  not  to  become  novice  in,  without  sanction  of  Court,  1045. 

improper  conduct  towards,  committal  for,  [1055]. 

interference  with,  committal  for,  [1055]. 

jurisdiction  over,  996,  1059—1061. 

maintenance  of,  1002—1014.     See  Inpabt. 

Marriage  Acts,  4  G.  IV.  c.  76,  and  19  &  20  V.  c.  119,  parooeedings 

[1063],  1064. 
marriage  of,  1049—1064. 

consent  of  Court  necessary  for,  1059. 

orders  for  leave  to  many,  [1050, 1051,  1056]. 
sanctioning  marriage  and  approving  settlement,  [1061,  IM]. 
contempt,  marriage  without  consent  is,  465,  474,  1059. 
committal  for,  [1065,  1056],  1057,  1058. 

discharge  of  contemners  on  undertaking,  &o.,  [1056],  1059,  lOM 
ignorance,  how  far  an  excuse,  &c.,  1059. 
inquiry  as  to  abettors,  [1055]. 
injunction  to  restrain  marriage  or  iateroourse  with,  [1056]- 
inquiry  as  to  validity  of,  1056. 


Vol,  I.  ends  with  p.  884  ;   Vol,  II.  fcithp.  1664. 
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WABB  OF  QOXTK^—wntinued, 
marriage  of — eontinwd, 

ontat  on,  advance  for,  [822,  1051,  1052]. 
proposals  of,  accepted,  [1049]. 
settlement  on,  approved,  [1052,  1058],  1060, 1061. 
adjournment  of  petition  for,  to  Chambers,  [1051]. 
form  of,  in  oases  of  contempt,  1061. 
fnnd  in  Court  settled  by  order,  [1050]. 
transfer  to  trustees  on,  222. 
under  18  &  19  Y.  c.  43,  [1051]. 
ward  eneeinUf  where,  1057. 
manied  woman,  not  allowed  to  waive  right  to  settlement,  933* 
MOM  eompotf  jurisdiction  over,  997. 

premium,  return  of,  when  ward  articled  to  solicitor,  1012. 
religious  education  of.  1000,  1001,  [1088,  1089],  1044—1046. 
removal  of,  out  of  jurisdiction,  965,  [1083],  1044,  1046, 1047. 
security  required  on  leave  for,  1046. 

WAREHOUSE  KEEPER, 
interpleader  by,  505. 

WARRANT, 

bill  of  sale,  when  taking  effect  as,  2009,  2010. 

Board  of  Trade,  of,  as  to  parliamentary  deposits,  2486. 

committal,  for,  468,  476. 

WARRANTY  OF  AUTHORITY,  2148. 

WASTE,  542—555. 
account  of,  [545]. 

alterations  to  prenuses,  by,  [547],  553. 
ancillary  relief  against,  [547],  553. 
buildings,  by  interfering  witii,  547,  550,  653. 
church,  altering  fabric  of,  553,  554. 
dhnrchyard,  in,  restrained,  [549],  555. 

declaration  as  to  liability  for,  and  right  of  felling  timber,  547,  554. 
delay,  materiality  of,  on  application  for  injunction,  555. 
discovery  in  action  for,  88. 
equitable,  what  acts  of,  restrained,  549,  550. 

amount  of  damages,  554. 
fixtures,  by  removal  of,  [548]. 

forest,  indosure  of  waste  lands  of,  restrained,  [598,  599],  600,  601. 
indoeure  of  lands  of  manor,  by,  [598,  599],  601,  602. 
ii^unetions  to  reittain,  [542—549],  549—555. 

defendant  in  occupation,  against,  in  partition  action,  1880. 

discovery  in  action  for,  88. 

not  ordered,  if  exposing  to  forfeiture,  95. 
inquiry  as  to,  [548],  544,  [1750,  1751]. 
interest  chargeable,  555. 

investment  of  proceeds  of,  by  tenant  for  life,  554. 
legal  and  equitable,  549,  550. 

life  estate  when  made  subject  to  impeachment  for,  550,  1726,  1727,  1764. 
liimitations,  Statutes  of,  554,  555. 
mandatory  injunctions  as  to,  528,  530,  [547],  555. 
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WASTE— continued. 

manfiion-house,  remoyal  of,  550. 

meadow -land,  by  coiiTeitmg,  650. 

melioratiDg  waste,  653,  554. 

minerals,  inquiiy  as  to,  [646]. 

mines,  by  opening  and  working  of,  [646],  546,  547. 

mortgagor  or  mortgagee  in  posseGsion,  by,  552,  1966,  1979. 

permissive,  552,  553. 

reclaiming  deer,  550,  551. 

rent-charge,  remedy  of  owner  of,  against  terre-tenant,  652,  1966. 

saplings,  catting,  550. 

shooting,  injunction  at  suit  of  grantee  of,  550. 

tenant,  by,  [647], 

tenant  for  life,  by,  restrained,  [648],  549—555. 

accounts  and  inquiries  as  to,  [1760,  1761]. 

impeachable  of  waste,  550. 

inyestment  of  proceeds,  553,  554. 

when  made  impeachable  for,  in  executory  settlement^  650, 1726, 1737, 
1764. 
tenant  in  fee,  by,  with  executory  gUt  over,  550. 
tenant  in  tail  in  possession,  by,  550. 
tenants  in  common,  by,  550. 
terre-tenant,  by,  owner  cannot  restrain,  2120. 
timber,  felling,  injunction  against,  [642 — 646],  551,  552. 

inquiry  as  to,  [643,  646,  800]. 

issue  as  to  right  to  fell,  381. 

meaning  of  term,  551. 

ornamental,  [648],  544,  [646],  550. 

receiver  to  cut  and  sell,  [799]. 
windfalls,  [646],  554. 

tenant  for  life  allowed,  [646]. 
words  giymg  right  to  commit  waste,  550. 

WASTING  SECURITIES, 

duty  of  trustees  to  conyert,  1151,  1686—1693. 

WATER, 

bath,  declaration  that  supply  for,  compulsory,  709. 
bed  of  river,  declaration  as  to,  [694],  597. 
canal  proprietors,  declaration  of  rights  of,  [693]. 

liability  of,  for  leakage,  597. 
damages  by  abstraction  of,  inquiry  as  to,  [698],  712. 
escape  of,  liability  for,  697,  598. 
injunction  against  interference  with  rights  of,  [691—696],  596— 59S. 

mandatory,  to  compel  remoyal  of  obstruction  to  flow  of,  630,  [680]* 
issue  as  to  rights  of,  372. 

lake,  injxmction  against  taking  water  from,  [698]. 
main,  injunction  against  laying,  through  land,  712. 
mine,  injunction  against  allowing  water  to  pass  into,  577. 
pollution  of,  injunction  against,  [616—618],  619—622. 

inquiry  as  to,  from  giyen  date,  [618]. 
prescriptiye  light  to,  697. 
presoriptiye  right  to  obstruct,  disallowed,  [698]. 
sale  of,  for  factory,  time  of  the  essence,  2223. 
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sewer,  removal  of,  without  prejudice  to  statatorj  rights,  [594]. 

sabterranesn,  right  to,  693,  596. 

supply  of,  by  water  company,  enforced,  708,  717. 

surface  water,  abstraction  of,  restrained,  694. 

works,  injunction  against  constructing,  within  other  district,  717. 

WATERCOUKSE, 

artificial  and  natural,  696. 

diTersion  of,  restrained,  [591,  692],  696. 

pollution  of,  injunction  against,  [616—618],  619 — 622.    See  NuiBAifGB. 

riparian  owners,  rights  of,  [598—595],  696. 

WATERWORKS  CLAUSES  ACT, 

entry  on  land,  prohibition  against,  661. 

WAT  (RIGHT  OF),  [585-588],  688-691. 

compensation  for  way-leave  in  respect  of  mines,  686. 

copyholds,  over  or  under,  for  conveyance  of  minerals,  686  • 

dedication  of,  to  public,  690. 

deviate,  right  to,  689. 

grant  of,  construction  of,  689. 

implied  g^rant  of,  690. 

injunction  against  obstruction  of,  [586,  587,  588],  691. 

using,  under  land  for  conveyance  of  coal,  [577]. 
interim  order,  private  road,  [585]. 
issue  as  to,  [880]. 
mineral  owner,  of,  686. 
necessity,  of,  690. 

nuisance,  user  of ,  so  as  to  create,  689. 

obstruction,  right  to  remove,  though  injunction  refused,  689. 
Pteecription  Act,  acquisition  of  right  under,  689,  690. 
public,  [586,  587,  588],  690,  691.    See  Highway. 

limited  by  rights  of  owner,  690. 
railway  company  restrained  from  obstructing,  [587],  689. 
reasonable  user  of,  what  is,  687,  690,  691. 
removal  of  obstructions  to,  [586,  587],  688,  691. 
tenant,  acquisition  by,  against  landlord,  690. 
towing-path,  over,  689. 
user,  limited  by,  687. 
user  of,  for  conveying  coal,  restrained,  [577]. 

TITAT-LBAVE, 

CSanal  Act,  under,  right  of  mine  owner  to,  685. 

inquiry  as  to  payment  by  way  of,  in  respect  of  coal,  [577,  578],  686. 

lord  of  manor,  right  of,  to,  686. 

mineral  owner,  right  of,  to  drive  way  through  minerals,  686. 

TVBIGHT, 

ezoessiTe,  on  floor  of  house,  injunction  against,  630,  [606]. 

'VV'JBLSH  MORTGAGE,  2136. 


INDIES, 

Incumbered  Estates  Act,  1864.  .812— 814. 
xeoeiver  of  property  in,  813,  814. 
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WHARFINGER, 

fire  policies  by,  rightB  in  respect  of,  declared,  [2141]. 

right  of  aooess  of,  to  riyer,  protected  bj  injimctioii,  [605],  6M. 

WHISTLING, 

cabs,  for,  at  night,  restrained,  [006]. 

WIDOW.     See  Doweb. 

annuitj  to,  daring  widowhood,  [215, 1028],  1636. 
description  of,  in  orders,  232. 
dividend  payable  to,  until  remamage,  [215]. 
election  by,  960,  [1547,  1548,  1589],  1593. 
inquiry  whether  any  in  eziHtenoe,  [1405]. 
payment  of  diFidends  to,  [215]. 

WIDOWER, 

payment  of  dividends  to,  until  second  marriage,  [215]. 

WIFE.    See  HxTSBAim  and  Wife  ;  Mabeisd  WoiCAir. 

WILFUL  DEFAULT,  Ubl  etseq, 

account  on  footing  of,  194,  [1157],  1160—1163,  1360,  1361,  2246,  [MO], 

2323. 
after  judgment,  charging,  1163. 
against  representatives  of  trustee,  1473. 

when  directed,  194. 
agent  when  charged  with,  1360,  1361,  2323. 
allegations  of,  to  be  disposed  of  at  hearing,  1477. 
amendment  for  purpose  of  charging,  42. 
common  judgment  for  account,  not  ordered  under,  1129,  1162. 
compound  interest,  annual  rests  directed,  [1150]. 
executor,  account  against,  [1157,  1158],  1162  ^/  seq.^  [1478]. 
further  consideration,  not  chargeable  on,  364. 
inquiry  as  to  receipts  by  bankrupt  trustee,  [1157]. 

further  order  for  leave  to  prove  for  balance,  [1157]. 

whether  money  recoverable,  [1158]. 
interest  on  balances  charg^  in  cases  of,  [1159],  1160,  1161. 
lease,  by  trustee  renewing,  in  own  name,  1163. 

mortgagee,  account  against,  on  footing  of,  1162,  [1890,  1958],  1971,  197i. 
originating  summons,  not  chargeable  on,  unless  by  oonsent,  1 163,  1479. 
parties  to  action  against  trustee  for,  1139. 
partner  in  possession  not  liable  on  footing  of,  2176. 
profits  or  interest  charged,  [HOC],  1164—1166. 
purchase  by  solicitor  or  agent  set  aside,  where,  2323. 
purchaser  for  value,  not  chargeable  ag^ainst,  1163. 
special  case  for  charging,  must  be  made,  1162,  1163. 
unintentional  default,  when  treated  as  wilful,  1162. 
vendor,  by,  in  carrying  out  contract,  2250,  2251. 
vendor  or  purchaser,  account  against,  receiving  rents,  [2247],  2261 . 
what  amounts  to,  1162,  1163. 
where  instrument  set  aside  for  fraud  by  solicitor  or  agent,  [28203,  2323. 

WILL.    j5^«  Adukxsib^tzon  ;  Ezbcxttob;  Legacy. 
attesting  witness,  bequest  to,  1176. 
charge  created  by,  not  enforceable  by  foreolosure,  1908,  1939. 
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WILL — continued. 

charitable  gifts  by,  validity  of,  1342  et  wq.    See  OsAxm. 

olase,  gift  to,  1571—1673,  [1594]. 

colonial,  evidenoe  of,  162. 

condition  in,  ignorance  no  excuse  for  non-compliance,  1606,  1606,  1726. 

constraction  of,  not  decided,  before  accounts  taken,  1477. 

devise,  failure  of,  declared,  [1600]. 

devise  on  condition,  forfeiture  declared,  [1601]. 

domicile,  construed  according  to  law  of,  1401,  1416,  1684. 

entering,  in  orders,  form  of,  [148]. 

evidence  of,  162. 

evidence  of  declarations  of  testator,  when  admissible,  1672. 

foreign  law,  under,  inquiry  as  to  effect  of,  [1677]. 

found  after  administration  judgment  under  prior  will,  inquiry  as  to  person. 

interested  under,  [8297]. 
general  devises  and  bequests,  declarations  relating  to,  [1594 — 1601]. 
infant,  of,  999,  1024,  1026. 
lapse,  declaration  as  to,  [1594]. 

gift  to  member  of  class  does  not  fail  by,  1671. 

to  Grown,  [1646- 1650],.  1661. 
married  woman,  of,  924,  926,  926. 
ofSoe  copy  of,  1397.       • 
original.  Court  entitled  to  look  at,  162. 
power,  in  execution  of,  1484. 
probate  of,  effect  of,  as  evidence,  1397,  1414,  1416. 

in  solemn  form,  binds  the  heir,  1397. 

jurisdiction  of  Court  of  Probate,  1397—1399. 
property  passing  by  particular  words  of  gift,  1620. 
proves  itself  after  thirty  years,  162. 
receiver  appointed  by,  778. 
religious  profession,  condition  as  to,  1726,  1747. 
remoteness,  gifts  void  for,  1607,  1608. 
residuary  devise,  under  s.  26  of  Wills  Act,  1619. 
Scotch  confilrmation,  effect  of,  as  evidence,  1400. 
settlement  pursuant  to,  [1719,  1721],  1723— 1729.    See  Bvnuaaan, 
specific  devise,  inquiry  whether  accepted,  [1618]. 
thirty  years  old,  162. 

trust  and  mortgage  estates,  gift  of,  what  passes  under,  1219,  1220. 
undue  influence,  avoidance  on  ground  of,  2339. 
vesting  of  portions  under,  1736,  1736. 

-WINDFALLS,  [545,  1758],  1764. 

"WINDING-UP.    See  Coxpaitt, 

appeals  from  winding-up  orders,  864,  866,  867,  868,  876. 

assignment  of  petitioner's  debt,  118. 

benefit  building  societies,  of,  2132—2134. 

business,  where  company  carrying  on  unauthorized,  716. 

calls  in,  getting  in  of,  by  receiver  or  liquidator,  789. 

indemnity  against,  in  action  by  vendor  against  ultimate  purchaser  of 
shares,  [8857—8859],  2361. 
oosts  in  proceedings  for,  306. 
county  court,  jurisdiction  of,  822. 
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'WTSl'DTSGcW— continued. 
disooTery  in,  71. 

disputed  debt,  petition  restored,  711. 
examination  of  officers  of  company  in,  66. 
interest  on  calls  in,  1388. 

Irish,  order  in,  made  order  of  Kngliah  court,  [108],  199. 
liquidator,  appeal  by,  861. 

disooyery  by,  66,  71. 

retainer  of  solicitor  by,  1078. 

right  of,  not  paramount  to  reoeiyers  of  suxrtgagees,  788. 
partnership,  of,  2164,  [2169],  2180.     See  Vixtkkbsbxs, 
petition  for,  restrained  where  petitioner's  debt  disputed,  711. 

stay  of,  132. 
proceedings,  leave  to  take,  order  for,  1140. 
proof  in,  for  commission,  by  agent,  1378. 
proof  in,  interest  on  debts,  1388. 

Scotch,  order  in,  enforced  in  England  or  Ireland,  198,  199. 
separate  appearances  in,  of  creditors  or  contribatories,  costs  of,  305. 
service  out  of  jurisdiction  of  summons  in,  18. 
solicitor's  lien  not  defeated  by,  1084. 
stay  of  actions  and  proceedings  pending,  884. 

concurrent  petitions,  in  case  of,  834. 

W1THDEA.WAL, 

appeal,  of,  862,  867,  872. 

bill  of  costs,  of,  272,  274. 

cause  of  complaint,  of,  128. 

consent,  of,  before  judgment  entered,  126. 

deposit,  from,  236. 

fraud,  of  charges  of,  [170]. 

pleadings,  of,  [83]. 

record,  of,  128,  129. 

sequestrators,  of,  direction  for,  [450,  400],  462. 

sheriff,  of,  [510]. 

WITNESS.    And  eee  ArFiHA.'Tn  \  EviDXzrOE. 

action  with,  to  be  so  marked  in  cause  book,  150. 

appeal  by  person  summoned  as,  861. 

appeal,  examined  on  hearing  of,  870,  871. 

arbitration,  examination  of  witnesses  in,  [800],  406,  408. 

arrest,  privilege  from,  475. 

article  reflecting  on  contempt  of  Court  by,  publication  of,  [464],  466. 

at  trial,  calling,  after  case  dosed,  105. 

examination  to  be  vivd  ro^^,  except  by  consent,  102. 
Chambers,  attendance  in,  [00],  323,  324. 
commiraion  to  examine,  102,  106,  107. 
compelling  attendance  of,  [00]. 
costs  of  production  of,  for  cross-examination,  104. 
costs  of  refusal  by,  to  answer,  HI. 
cross-examination  of,  on  affidavit,  [00],  103. 

liberty  to  use  affidavits  where  deponent  not  cross-examined,  104. 

time  for,  104. 
de  bene  esse,  examination  of,  [100],  106,  151. 
deceased  person,  evidence  of,  154. 
documents  produced  to,  [63,  60],  80. 


Vol  I.  endi  with  p.  884 ;  VoL  IL  mthp,  1894. 


General  Index.  3023 

entering  evidenoe  of,  in  ordeiB,  144. 
examiner,  before,  [100, 101],  110,  111. 

refnaal  to  answer.  111. 
ezpensee  of,  aUowenoe  for,  103,  307. 

demanding,  on  prodnotion,  104. 
hostile,  104,  111. 

intended  inspection  bj,  [60],  74,  81. 
intimidation  of,  contempt  of  Court  bj,  467. 
Master,  examination  before.  111. 
name  of,  disooTery  as  to,  84. 
notice  to  prodnoe,  104. 

prisoner,  order  directing  prodnotion  of,  [100]. 
privilege  of,  from  answering  inquisitoxial  and  criminating  qnestions,  94, 

95. 
referee,  attendance  before,  [800],  406,  409,  417,  418. 
floientifio,  remnneration  of,  666* 
Scotch  form,  swearing  in,  110. 
Spanish,  evidence  of,  how  to  be  obtained,  107. 
tubpitna  ad  teatijieandum^  leaye  to  serve,  ont  of  jnrisdiction,  [00]. 

issaeof,  104. 

WOMAN, 

payment  to,  232. 

WOBES, 

not  inelnded  in  oontraot,  inqnixy  as  to,  [18AS]. 
tmstees  to  expend  money  in  speoiflad,  [1178]. 

WOBSmP  (DIVINE), 

of,  restrained,  [731,  708],  723,  724. 


'WBAFFEB, 

injnnotion  against  imitation  of,  [683,  087],  633. 

WMT, 

assistance,  of,  to  put  receiver  in  possesBion  of  chattels,  366,  [431],  436,  802. 

to  put  pi  «n  tiff  vendor  in  possession,  2292. 

when  necessary,  866. 
attachment,  of,  438—446.    See  Attaohmbiit. 
e^iarari,  of,  [337,  388,  340],  841. 
de  wntumnee  capiendo,  196,  855. 
delivery,  of,  when  obtainable,  422,  437. 
distringas,  of,  abolished,  481,  482,  730,  731.    See  DzBnmroAS. 
dower,  of,  abdliahed,  957. 

elegit,  of,  enforcement  of  judgment  or  order  by,  421,  423.    See  Elboxt. 
Jlerifaeiae,  of,  enforcement  of  judgment  or  order  by,  421,  423,  431-^38. 
Ji&rifaeiae  de  bonis  eeelesiasiicis,  of,  431,  445. 
hadeas  corpus,  ot,  106,  450,  461. 
xzidorsement  of,  211,  432,  433. 
injnnction,  of,  abolished,  518,  521,  523. 
iflsoe  of,  426,  427. 

ne  exeat  reftno,  of,  616 — 617.    See  Nb  bzbat. 
partition,  of,  now  obsolete,  1872. 
partner,  writ  oiJl,fa.  against,  how  executed,  424,  425,  2199. 
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WRn—oontinHed. 

poBsession,  of,  354,  355,  436. 

iBsufis  wiUiont  order  on  judgment  that  party  leoorvr  land,  486. 

on  judgment  to  deliver  to  anj  person,  isBiieB  on  affidavit  d  Mrnot  lod 
of  non-compliaaoe,  436. 
proe^dendOj  of,  841. 
prohibition,  of,  819^821. 
renewal  of,  [1],  2,  154,*426. 
retom  to,  enforoement  of,  [440],  448. 
tequMtrari  faei(U  de  bonis  eceletiatticitf  of,  431,  460,  466. 
seqaestration,  of,  450 — 463.    8m  SaaCTRCSAfiov. 
venditioni  exponas ,  of,  431. 

WRIT  OF  SUMMONS, 

amendment  of,  42,  47,  174.    See  Axbrdxevt. 

daim  for  reoeiyer,  indorsement  of,  774. 

creditor's  action,  in,  211. 

District  Registry,  issoe  of,  from,  176,  177.    See  Dibsbzoe 

firm,  against,  11. 

firm,  in  name  of,  disooTery  of  names,  [88],  63. 

inoorreot  statement  of  addreas,  2. 

issue  of,  1,  2. 

for  service  out  of  jurisdiction,  1. 
married  woman,  suing  alone,  in  action  by,  888. 
renewal  of,  order  for,  1. 

extension  of  time  for,  2. 
renewed,  is  sufficient  eyidence  of  renewal,  164. 
service  of,  4  ei  seq.    See  Sxrviob. 

notice  in  Ueu  of,  17. 

out  of  jurisdiction,  13—17. 
special  indorsement  of,  1906. 

Vol,  L  ends  unthp,  884 ;   Vol.  IL  witkp,  1894. 
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